
WSR 23-24-044
PERMANENT RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed November 30, 2023, 12:16 p.m., effective January 1, 2024]

Effective Date of Rule: January 1, 2024.
Purpose: The Washington state legislature passed ESSB 5111, chap-

ter 267, Laws of 2023, during the 2023 legislative session, which 
amends RCW 49.46.210 and 49.46.180 to require payment for accrued and 
unused sick leave for certain construction workers following separa-
tion. The updates to chapter 296-128 WAC are needed to clarify and en-
force the new requirements. Additional updates are needed to address 
existing statutory requirements in RCW 49.46.180, as well as general 
cleanups of the paid sick leave rule.

Citation of Rules Affected by this Order: New WAC 296-128-755 and 
296-128-765; and amending WAC 296-128-010, 296-128-600, 296-128-630, 
296-128-670, 296-128-680, 296-128-690, 296-128-700, 296-128-730, 
296-128-740, 296-128-760, 296-128-810, and 296-128-830.

Statutory Authority for Adoption: Chapter 49.46 RCW.
Adopted under notice filed as WSR 23-20-099 on October 3, 2023.
Changes Other than Editing from Proposed to Adopted Version: WAC 

296-128-760 Construction workers covered by a collective bargaining 
agreement under RCW 49.46.180.

Proposed language: (1) RCW 49.46.180 allows a construction worker 
covered by a collective bargaining agreement to receive payment for 
paid sick leave before usage under the terms of a collective bargain-
ing agreement if:

(a) The leave itself becomes available for protected use by at 
least the 90th calendar day of employment as established in RCW 
49.46.210 (1)(d);

(b) The union signatory to the collective bargaining agreement is 
an approved referral union program authorized under RCW 50.20.010 and 
WAC 192-210-110;

(c) The collective bargaining agreement provides equivalent sick 
leave provisions that meet the requirements of RCW 49.46.200 through 
49.46.830, and all applicable rules; and

(d) The requirements of RCW 49.46.200 through 49.46.830 are ex-
pressly waived in the collective bargaining agreement in clear and un-
ambiguous terms or in an addendum to an existing agreement including 
an agreement that is open for negotiation provided the sick leave por-
tions were previously ratified by the membership.

(2) An employer may not make a deduction from paid sick leave 
payment to a construction worker covered by a collective bargaining 
agreement before usage or upon separation, unless such deduction meets 
the requirements set forth in RCW 49.48.010 and WAC 296-126-025.

(3) If a construction worker covered by a collective bargaining 
agreement is rehired within 12 months after separation from employment 
by the same employer, whether at the same or a different business lo-
cation, and was paid their paid sick leave before usage under RCW 
49.46.180, and still had protected accrued, unused sick leave availa-
ble for use, the accrued, unused sick leave must be reinstated for use 
upon rehire but does not have to be paid when used.

(4) When a construction worker covered by a collective bargaining 
agreement separates from employment, is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, and has reached the 90th calendar day of employment pri-
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or to separation, the previously accrued, unused sick leave balance 
must be made available for use upon rehire. If the construction worker 
covered by a collective bargaining agreement did not reach the 90th 
calendar day of employment prior to separation, the previous period of 
employment must be counted for purposes of determining the date upon 
which the employee is entitled to use sick leave.

(5) Upon rehire, an employer must provide notification to the 
construction worker covered by a collective bargaining agreement of 
the amount of accrued, unused paid sick leave available for use by the 
employee, including sick leave paid before usage.

Adopted language: (1) Payment before usage. RCW 49.46.180 allows 
a construction worker covered by a collective bargaining agreement to 
receive payment for paid sick leave before usage under the terms of a 
collective bargaining agreement if:

(a) The leave itself becomes available for protected use by at 
least the 90th calendar day of employment as established in RCW 
49.46.210 (1)(d);

(b) The union signatory to the collective bargaining agreement is 
an approved referral union program authorized under RCW 50.20.010 and 
WAC 192-210-110;

(c) The collective bargaining agreement provides equivalent sick 
leave provisions that meet the requirements of RCW 49.46.200 through 
49.46.830, and all applicable rules; and

(d) The requirements of RCW 49.46.200 through 49.46.830 are ex-
pressly waived in the collective bargaining agreement in clear and un-
ambiguous terms or in an addendum to an existing agreement including 
an agreement that is open for negotiation provided the sick leave por-
tions were previously ratified by the membership.

(2) Deductions for paid sick leave payments. An employer may not 
make a deduction from paid sick leave payment to a construction worker 
covered by a collective bargaining agreement before usage, unless such 
deduction meets the requirements set forth in RCW 49.48.010 and WAC 
296-126-025.

(3) Reinstatement of sick leave hours upon rehire. If a construc-
tion worker covered by a collective bargaining agreement is rehired 
within 12 months after separation from employment by the same employ-
er, whether at the same or a different business location, was paid 
their paid sick leave before usage under RCW 49.46.180, and still had 
protected accrued, unused sick leave available for use, the accrued, 
unused sick leave must be reinstated upon rehire. Any portion of sick 
leave already paid during a previous period of employment does not 
have to be paid again when used during reemployment.

(4) Use of sick leave hours upon rehire. How to treat prior days 
of employment for access to paid sick leave.

(a) If a construction worker covered by a collective bargaining 
agreement separates from employment, is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, was paid their paid sick leave before usage under RCW 
49.46.180 and has reached the 90th calendar day of employment prior to 
separation, the construction worker covered by a collective bargaining 
agreement is eligible to use accrued sick leave immediately upon re-
hire.

(b) If a construction worker covered by a collective bargaining 
agreement separates from employment, is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, was paid their paid sick leave before usage under RCW 
49.46.180, and did not reach the 90th calendar day of employment prior 
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to separation, the previous period of employment must be counted for 
purposes of determining the date upon which they are entitled to use 
sick leave.

(5) Exceptions to subsections (3) and (4) of this section. If a 
construction worker covered by a collective bargaining agreement sepa-
rates from employment, is not rehired within 12 months of separation 
by the same employer, whether at the same or a different business lo-
cation, the employer is not required to meet standards in subsection 
(3) or (4) of this section.

(6) Notification upon rehire. Upon rehire, an employer must pro-
vide notification to the construction worker covered by a collective 
bargaining agreement of the amount of accrued, unused paid sick leave 
available for use by the employee, including sick leave paid before 
usage.

WAC 296-128-765 Construction workers under RCW 49.46.210 (1)(l) 
(effective January 1, 2024).

Proposed language: (1) Following separation, employers must pay 
the balance of accrued and unused paid sick leave to construction 
workers classified under NAICS code 23, except for construction work-
ers who perform work limited to work only under NAICS code 236100, who 
have not reached the 90th calendar day of employment.

(2) When a construction worker is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, the previous period of employment must be counted for 
purposes of determining the date upon which the employee is entitled 
to use paid sick leave.

Adopted language: (1) Following separation, employers must pay 
the balance of accrued and unused paid sick leave to construction 
workers classified under NAICS code 23 who have not reached the 90th 
calendar day of employment, except for construction workers who per-
form work limited to work only under NAICS code 236100.

(2) When a construction worker is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, any sick leave previously paid out following separation 
does not need to be reinstated.

(3) When a construction worker is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, the previous period of employment must be counted for 
purposes of determining the date upon which the employee is entitled 
to use paid sick leave.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New 0, 
Amended 0, Repealed 0; or Recently Enacted State Statutes: New 2, 
Amended 12, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental 
Entity: New 0, Amended 0, Repealed 0.

Number of Sections Adopted on the Agency's own Initiative: New 0, 
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or 
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New 0, 
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed 
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed 0.

Date Adopted: November 30, 2023.
Joel Sacks

Director
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OTS-4970.6

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-010  Records required.  For all employees who are 
subject to RCW 49.46.020, employers shall be required to keep and pre-
serve payroll or other records containing the following information 
and data with respect to each and every employee to whom said section 
of said act applies:

(1) Name in full, and on the same record, the employee's identi-
fying symbol or number if such is used in place of name on any time, 
work, or payroll records. This shall be the same name as that used for 
Social Security record purposes;

(2) Home address;
(3) Occupation in which employed;
(4) Date of birth if under ((eighteen)) 18;
(5) Time of day and day of week on which the employee's workweek 

begins. If the employee is part of a workforce or employed in or by an 
establishment all of whose workers have a workweek beginning at the 
same time on the same day, a single notation of the time of the day 
and beginning day of the workweek for the whole workforce or estab-
lishment will suffice. If, however, any employee or group of employees 
has a workweek beginning and ending at a different time, a separate 
notation shall then be kept for that employee or group of employees;

(6) Hours worked each workday and total hours worked each work-
week (for purposes of this section, a "workday" shall be any consecu-
tive ((twenty-four)) 24 hours);

(7) Total daily or weekly straight-time earnings or wages; that 
is, the total earnings or wages due for hours worked during the work-
day or workweek, including all earnings or wages due during any over-
time worked, but exclusive of overtime excess compensation;

(8) Total overtime excess compensation for the workweek; that is, 
the excess compensation for overtime worked which amount is over and 
above all straight-time earnings or wages also earned during overtime 
worked;

(9) Total additions to or deductions from wages paid each pay pe-
riod. Every employer making additions to or deductions from wages 
shall also maintain a record of the dates, amounts, and nature of the 
items which make up the total additions and deductions;

(10) Total wages paid each pay period;
(11) Date of payment and the pay period covered by payment;
(12) Paid sick leave accruals each month, and any unused paid 

sick leave available for use by an employee;
(13) Paid sick leave reductions each month including, but not 

limited to: Paid sick leave used by an employee, paid sick leave dona-
ted to a co-worker through a shared leave program, or paid sick leave 
not carried over to the following year ("year" as defined in WAC 
296-128-620(6));

(14) Paid sick leave payments to construction workers covered by 
a collective bargaining agreement before usage as provided under RCW 
49.46.180, and any remaining leave which remains after payment;

(15) The date of commencement of ((his or her)) their employment, 
as defined in WAC 296-128-600(2);

(((15) Employer may use symbols where names or figures are called 
for so long as such symbols are uniform and defined))
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(16) Paid sick leave paid out to a construction worker following 
separation from employment;

(17) Any date(s) of separation from employment, as defined in WAC 
296-128-600(14); and

(18) Employers may use symbols where names or figures are called 
for so long as such symbols are uniform and defined.

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-600  Definitions.  (1) "Absences exceeding three 
days" means absences exceeding three consecutive days an employee is 
required to work. For example, assume an employee is required to work 
on Mondays, Wednesdays, and Fridays, and then the employee uses paid 
sick leave for any portion of those three work days in a row. If the 
employee uses paid sick leave again on the following Monday, the em-
ployee would have absences exceeding three days.

(2) "Commencement of his or her employment" as provided in RCW 
49.46.210 (1)(d), means no later than the beginning of the first day 
on which the employee is authorized or required by the employer to be 
on duty on the employer's premises or at a prescribed workplace. "Com-
mencement of their employment" has the same meaning.

(3) "Construction worker" is any nonexempt employee covered under 
the 2022 North American Industry Classification System (NAICS) indus-
try code 23, except for those employees who perform only work descri-
bed in NAICS 2361, residential building construction. This includes 
employees who work for an employer who performs construction-related 
work as described in NAICS 23, but are not directly engaged in the 
construction work itself, such as nonexempt administrative staff.

(4) "Construction worker covered by a collective bargaining 
agreement" as provided in RCW 49.46.180, means a nonexempt employee 
covered by a collective bargaining agreement, provided that the union 
signatory to the collective bargaining agreement is an approved refer-
ral union program authorized under RCW 50.20.010 and in compliance 
with WAC 192-210-110, the collective bargaining agreement establishes 
equivalent sick leave provisions, as provided in RCW 49.46.180(2), and 
the requirements of RCW 49.46.200 through 49.46.830 are expressly 
waived in the collective bargaining agreement in clear and unambiguous 
terms or in an addendum to an existing agreement including an agree-
ment that is open for negotiation provided the sick leave portions 
were previously ratified by the membership. This does not include em-
ployees who are not directly engaged in construction work itself, such 
as nonexempt administrative staff.

(5) "Department" means the department of labor and industries.
(((4))) (6) "Director" means the director of the department of 

labor and industries, or the director's authorized representative.
(((5))) (7) "Employee" has the same meaning as RCW 49.46.010(3). 

An employee includes a construction worker or construction worker cov-
ered by a collective bargaining agreement unless a more specific pro-
vision applies.

(((6))) (8) "Employer" has the same meaning as RCW 49.46.010(4).
(((7))) (9) "Frontloading" means providing an employee with paid 

sick leave before it has accrued at the rate required by RCW 49.46.210 
(1)(a).
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(((8))) (10) "Health-related reason," as provided in RCW 
49.46.210 (1)(b)(iii), means a serious public health concern that 
could result in bodily injury or exposure to an infectious agent, bio-
logical toxin, or hazardous material. Health-related reason does not 
include closures for inclement weather.

(((9))) (11) "Hours worked" shall be interpreted in the same man-
ner as WAC 296-126-002(8).

(((10))) (12) "Normal hourly compensation" means the hourly rate 
that an employee would have earned for the time during which the em-
ployee used paid sick leave. For employees who use paid sick leave for 
hours that would have been overtime hours if worked, employers are not 
required to apply overtime standards to an employee's normal hourly 
compensation. Normal hourly compensation does not include tips, gratu-
ities, service charges, holiday pay, or other premium rates, unless 
the employer or a collective bargaining agreement allow for such con-
siderations. However, where an employee's normal hourly compensation 
is a differential rate, meaning a different rate paid for the same 
work performed under differing conditions (e.g., a night shift), the 
differential rate is not a premium rate.

(((11))) (13) "Regular and normal wage" has the same meaning as 
normal hourly compensation.

(((12))) (14) "Separation" and "separates from employment" mean 
the end of the last day an employee is authorized or required by the 
employer to be on duty on the employer's premises or at a prescribed 
workplace.

(((13))) (15) "Verification" means evidence that establishes or 
confirms that an employee's use of paid sick leave is for an author-
ized purpose under RCW 49.46.210 (1)(b) and (c).

(((14))) (16) "Workweek" means a fixed and regularly recurring 
period of ((one hundred sixty-eight)) 168 hours, or seven consecutive 
((twenty-four)) 24 hour periods. It may begin on any day of the week 
and any hour of the day, and need not coincide with a calendar week.

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-630  Paid sick leave usage.  (1) An employee is enti-
tled to use paid sick leave for the authorized purposes outlined in 
RCW 49.46.210 (1)(b) and (c). This right means an employee has the 
choice about whether or not to use accrued, unused paid sick leave 
when a qualified purpose occurs and an employer may not require an em-
ployee to use accrued, unused paid sick leave if the employee does not 
choose to request to use paid sick leave.

(2) An employee is entitled to use accrued, unused paid sick 
leave beginning on the ((ninetieth)) 90th calendar day after the com-
mencement of ((his or her)) their employment. Employers may allow em-
ployees to use accrued, unused paid sick leave prior to the ((nineti-
eth)) 90th calendar day after the commencement of ((his or her)) their 
employment.

(3) Beginning on the ((ninetieth)) 90th calendar day after the 
commencement of ((his or her)) their employment, employers must make 
accrued paid sick leave available to employees for use in a manner 
consistent with the employer's established payment interval or leave 
records management system, not to exceed one month after the date of 
accrual.
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(4) Unless a greater increment is approved by a variance as pro-
vided by WAC 296-128-640, employers must allow employees to use paid 
sick leave in increments consistent with the employer's payroll system 
and practices, not to exceed one hour. For example, if an employer's 
normal practice is to track increments of work for the purposes of 
compensation in ((fifteen)) 15-minute increments, then an employer 
must allow employees to use paid sick leave in ((fifteen)) 15-minute 
increments.

(5) Paid sick leave pay may be paid to construction workers cov-
ered by a collective bargaining agreement before the usage of the 
leave under the terms of a collective bargaining agreement if an em-
ployer meets the requirements of RCW 49.46.180 and any applicable 
rules.

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-670  Rate of pay for use of paid sick leave.  (1) For 
each hour of paid sick leave used, an employee must be paid the great-
er of the minimum hourly wage rate established by RCW 49.46.020 or 
their normal hourly compensation.

(2) For each hour of paid sick leave paid out to a construction 
worker following separation, the construction worker must be paid the 
greater of the minimum hourly wage rate established by RCW 49.46.020 
or their normal hourly compensation.

(3) An employer must calculate an employee's normal hourly com-
pensation using a reasonable calculation based on the hourly rate that 
an employee would have earned for the time during which the employee 
used paid sick leave. Examples of reasonable calculations to determine 
normal hourly compensation include, but are not limited to:

(a) For an employee paid partially or wholly on a commission ba-
sis, dividing the total earnings by the total hours worked in the full 
pay periods in the prior ((ninety)) 90 days of employment;

(b) For an employee paid partially or wholly on a piece rate ba-
sis, dividing the total earnings by the total hours worked in the most 
recent workweek in which the employee performed identical or substan-
tially similar work to the work they would have performed had they not 
used paid sick leave;

(c) For a nonexempt employee paid a salary, dividing the annual 
salary by ((fifty-two)) 52 to determine the weekly salary, and then 
dividing the weekly salary by the employee's normal scheduled hours of 
work;

(d) For an employee whose hourly rate of pay fluctuates:
(i) Where the employer can identify the hourly rates of pay for 

which the employee was scheduled to work, a calculation equal to the 
scheduled hourly rates of pay the employee would have earned during 
the period in which paid sick leave is used;

(ii) Where the employer cannot identify the hourly rates of pay 
for which the employee would have earned if the employee worked, a 
calculation based on the employee's average hourly rate of pay in the 
current or preceding ((thirty)) 30 days, whichever yields the higher 
hourly rate.

(((3))) (4) For employees who are scheduled to work a shift of 
indeterminate length (e.g., a shift that is defined by business needs 
rather than a specific number of hours), the rate of pay may be calcu-
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lated by multiplying the employee's normal hourly compensation by the 
total hours worked by a replacement employee in the same shift, or 
similarly situated employees who worked that same or similar shift. If 
there is no replacement employee to compare to, the employer may use 
the average number of hours the employee using the paid sick leave 
typically works during a similar shift.

(5) Construction workers covered by a collective bargaining 
agreement who are paid before the usage of the leave under the terms 
of a collective bargaining agreement should be paid their normal hour-
ly compensation. Unless addressed in a collective bargaining agree-
ment, the payment should reflect a reasonable calculation of the nor-
mal hourly compensation based on the date of payment.

(((4))) (6) An employer must apply a consistent methodology when 
calculating the normal hourly compensation of similarly situated em-
ployees.

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-680  Payment of paid sick leave.  (1) Unless verifi-
cation for absences exceeding three days is required by an employer, 
the employer must pay paid sick leave to an employee no later than the 
payday for the pay period in which the paid sick leave was used by the 
employee. If verification is required by the employer, paid sick leave 
must be paid to the employee no later than the payday for the pay pe-
riod during which verification is provided to the employer by the em-
ployee.

(2) The employer must pay the balance of accrued and unused paid 
sick leave to a construction worker under RCW 49.46.210 (1)(l) (effec-
tive January 1, 2024), at the end of the established pay period, pur-
suant to RCW 49.48.010(2), following the construction worker's separa-
tion.

(3) Payment of paid sick leave at the normal hourly compensation 
to construction workers covered by a collective bargaining agreement 
may occur before usage, as authorized by RCW 49.46.180 and applicable 
rules.

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-690  Separation and reinstatement of accrued paid 
sick leave upon rehire.  Except as provided for construction workers 
by RCW 49.46.210 (1)(l) (effective January 1, 2024) and applicable 
rules, and provided for construction workers covered by collective 
bargaining agreements by RCW 49.46.180 and applicable rules:

(1) When an employee separates from employment and is rehired 
within ((twelve)) 12 months of separation by the same employer, wheth-
er at the same or a different business location of the employer, the 
employer must comply with the provisions of RCW 49.46.210 (1)(k). If 
an employee separates from employment, the employer is not required to 
provide financial or other reimbursement to the employee for accrued, 
unused paid sick leave at the time of separation.
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(2) An employer may choose to reimburse an employee for any por-
tion of their accrued, unused paid sick leave at the time the employee 
separates from employment.

(a) If an employer chooses to reimburse an employee for any por-
tion of their accrued, unused paid sick leave at the time the employee 
separates from employment, any such terms for reimbursement must be 
mutually agreed upon in writing by both the employer and the employee, 
unless the right to such reimbursement is set forth elsewhere in state 
law or through a collective bargaining agreement.

(b) If an employee is rehired by the same employer, whether at 
the same or a different business location of the employer, within 
((twelve)) 12 months after the date the employee separates from em-
ployment, the employer must reinstate the employee's previously ac-
crued, unused paid sick leave. An employer need not reinstate any 
hours of paid sick leave previously provided to the employee through 
financial or other reimbursement at the time of separation, as long as 
the value of the paid sick leave was established and paid at a rate 
that was at least equal to the employee's normal hourly compensation.

(3) When an employee separates from employment and the employee 
is rehired within ((twelve)) 12 months of separation by the same em-
ployer, whether at the same or a different business location of the 
employer, an employee who reached the ((ninetieth)) 90th calendar day 
of employment prior to separation shall have their previously accrued, 
unused paid sick leave balance available for use upon rehire. If the 
employee did not reach the ((ninetieth)) 90th calendar day of employ-
ment prior to separation, the previous period of employment must be 
counted for purposes of determining the date upon which the employee 
is entitled to use paid sick leave.

(4) Upon rehire, an employer must provide notification to the em-
ployee of the amount of accrued, unused paid sick leave available for 
use by the employee.

(5) If the period of time an employee separates from employment 
extends into the following year ("year" as defined at WAC 
296-128-620(6)), the employer is not required to reinstate more than 
((forty)) 40 hours of the employee's accrued, unused paid sick leave.

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-700  Paid time off (PTO) programs.  (1) A PTO program 
is a program that combines more than one type of leave, including all 
paid sick leave, into one bank of leave (i.e., a program that combines 
vacation leave, or other discretionary forms of leave, and paid sick 
leave into one bank). Paid time off (PTO) provided to employees by an 
employer's PTO program (((e.g., a program that combines vacation 
leave, sick leave, or other forms of leave into one pool), created by 
a written policy or a collective bargaining agreement,)) satisfies the 
requirement to provide paid sick leave if:

(a) The PTO program meets or exceeds the provisions of RCW 
49.46.200 and 49.46.210, and all applicable rules((,)) including, but 
not limited to:

(((a))) (i) Accrual of PTO leave at a rate of not less than one 
hour for every ((forty)) 40 hours worked as an employee;
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(((b))) (ii) Payment for PTO leave at the ((employee's)) greater 
of the minimum hourly wage rate established by RCW 49.46.020 or the 
normal hourly compensation;

(((c))) (iii) Carryover of at least ((forty)) 40 hours of ac-
crued, unused PTO leave to the following year ("year" as defined at 
WAC 296-128-620(6));

(((d))) (iv) Access to ((use)) all PTO leave in the bank on the 
same terms for all the purposes authorized under RCW 49.46.210 (1)(b) 
and (c) except as provided in subsection (2) of this section; ((and

(e) Employer notification and)) (v) Recordkeeping requirements 
set forth in WAC 296-128-010 and ((296-128-760)) 296-128-755; and

(b) The employer notifies the employee of their intention to uti-
lize the PTO program in order to meet paid sick leave requirements un-
der RCW 49.46.210.

(2) An employer may include more generous PTO (leave in excess of 
the accrual requirements) that is not subject to RCW 49.46.200 and 
49.46.210, and all applicable rules, in the same leave bank as state 
paid sick leave compliant with RCW 49.46.200 and 49.46.210, and all 
applicable rules if:

(a) The compliant sick leave meets all the requirements of sub-
section (1) of this section independently of any more generous leave 
provided under an employer policy or CBA;

(b) The compliant paid sick leave is tracked separately;
(c) There is no requirement for the employee to use their protec-

ted leave for more generous purposes (purposes not authorized under 
RCW 49.46.210 (1)(b) and (c), such as vacation leave) before accessing 
the more generous PTO leave for more generous purposes; and

(d) If there is no policy that encourages the employee to use 
their protected leave for more generous purposes (purposes not author-
ized under RCW 49.46.210 (1)(b) and (c), such as vacation leave) be-
fore accessing the more generous PTO leave for more generous purposes.

(3) If an employee chooses to use their PTO leave for purposes 
other than those authorized under RCW 49.46.210 (1)(b) and (c), and 
the need for use of paid sick leave later arises when no additional 
PTO leave is available, the employer is not required to provide any 
additional PTO leave to the employee as long as the employer's PTO 
program meets or exceeds the provisions of RCW 49.46.200 and 
49.46.210, and all applicable rules.

(4) If an employer utilizes a PTO program to meet or exceed the 
provisions of RCW 49.46.200 and 49.46.210 for construction workers, 
the balance of the PTO must be paid out to any qualifying construction 
workers covered under RCW 49.46.210 (1)(l) (effective January 1, 
2024), following separation.

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-730  Frontloading.  (1) An employer may, but is not 
required to, frontload paid sick leave to an employee in advance of 
accrual. An employer that allows an employee to go into "negative bal-
ances" of paid sick leave (i.e., where paid sick leave has not accrued 
and the employer allows its use) is frontloading paid sick leave to 
the employee.

(2) If an employer frontloads paid sick leave, the employer must 
ensure that such frontloaded paid sick leave complies with the provi-
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sions of RCW 49.46.180, 49.46.200, and 49.46.210, and all applicable 
rules.

(3) If an employer frontloads paid sick leave, the employer must 
do so by using a reasonable calculation, consistent with the accrual 
requirement set forth under RCW 49.46.210 (1)(a), to determine the 
amount of paid sick leave the employee would be projected to accrue 
during the period of time for which paid sick leave is being frontloa-
ded.

(a) If the employer calculates and frontloads, and an employee 
subsequently uses, an amount of paid sick leave which exceeds the paid 
sick leave the employee would have otherwise accrued absent frontload-
ing, the employer shall not seek reimbursement from the employee for 
such paid sick leave used during the course of ongoing employment.

(b) If an employer frontloads paid sick leave to an employee, but 
such frontloaded paid sick leave is less than the amount the employee 
was entitled to accrue under RCW 49.46.210 (1)(a), the employer must 
make such additional amounts of paid sick leave available for use by 
the employee as soon as practicable, but no later than ((thirty)) 30 
days after identifying the discrepancy.

(4) The employer must have a written policy or a collective bar-
gaining agreement which addresses the requirements for use of fron-
tloaded paid sick leave. An employer must notify employees of such 
policy or agreement prior to frontloading an employee paid sick leave, 
and must make this information readily available to all employees.

(5) An employer may not make a deduction from an employee's final 
wages for frontloaded paid sick leave used prior to the accrual rate 
required by RCW 49.46.210 (1)(a), unless there is a specific agreement 
in place with the employee allowing for such a deduction. Such deduc-
tions must also meet the requirements set forth in RCW 49.48.010 and 
WAC 296-126-025.

(6) If an employer frontloads paid sick leave to a construction 
worker under RCW 49.46.210 (1)(l) (effective January 1, 2024) and the 
construction worker separates from employment, the employer must pay 
the balance of frontloaded leave in the construction worker's bank un-
less the employer can determine the amount of unused paid sick leave 
the employee accrued during the period of time for which paid sick 
leave was frontloaded using a reasonable calculation consistent with 
the accrual requirement set forth under RCW 49.46.210 (1)(a).

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-740  Third-party administrators.  (1) Employers may 
contract with a third-party administrator in order to administer the 
paid sick leave requirements under RCW 49.46.180, 49.46.200, and 
49.46.210, and all applicable rules.

(2) Employers are not relieved of their obligations under RCW 
49.46.200 and 49.46.210, and all applicable rules, if they elect to 
contract with a third-party administrator to administer paid sick 
leave requirements. With the consent of employers, third-party admin-
istrators may pool an employee's accrued, unused paid sick leave from 
multiple employers as long as the accrual rate is at least equal to 
one hour of paid sick leave for every ((forty)) 40 hours worked as an 
employee. For example, if a group of employers have employees who per-
form work for various employers at different times, the employers may 
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choose to contract with a third-party administrator to track the hours 
worked and rate of accrual for paid sick leave for each employee, and 
pool such accrued, unused paid sick leave for use by the employee when 
the employee is working for any employers in the same third-party ad-
ministrator network.

(3) A collective bargaining agreement may outline the provisions 
for an employer to use a third-party administrator as long as such 
provisions meet all paid sick leave requirements under RCW 49.46.180, 
49.46.200, and 49.46.210, and all applicable rules.

(4) An employer may utilize a third-party administrator in order 
to meet separation payout requirements under RCW 49.46.210 (1)(l) (ef-
fective January 1, 2024) and applicable rules.

(5) Under the terms of a collective bargaining agreement, an em-
ployer may meet its obligation to meet separation payout requirements 
under RCW 49.46.210 (1)(l) (effective January 1, 2024) and applicable 
rules by providing the third-party administrator a payment of any ac-
crued unused leave, including regular payments meant to satisfy paid 
sick leave payment requirements. The third-party administrator may 
maintain a leave balance the employee may access after the separation 
of employment subject to the terms of the collective bargaining agree-
ment.

NEW SECTION
WAC 296-128-755  Employer notification and reporting to employ-

ees.  (1) Employers must notify each employee of their entitlement to 
paid sick leave, the rate at which the employee will accrue paid sick 
leave, the authorized purposes under which paid sick leave may be 
used, the employer's intention to use a PTO program to meet require-
ments under RCW 49.46.210 (if applicable), and that retaliation by the 
employer for the employee's lawful use of paid sick leave and other 
rights provided under chapter 49.46 RCW, and all applicable rules, is 
prohibited.

(a) Employers must provide such notification in written or elec-
tronic form, and must make this information readily available to all 
employees.

(b) For employees hired on or after January 1, 2018, employers 
must notify each employee of such rights no later than the commence-
ment of their employment. For existing employees as of January 1, 
2018, the employer must notify each employee no later than March 1, 
2018.

(c) The department shall, in consultation with employee and em-
ployer representatives, develop sample notification policies that meet 
the department's standard for compliance with these rules. The depart-
ment shall make such sample notification policies available on the de-
partment's website.

(2) Not less than monthly, employers must provide each employee 
with written or electronic notification detailing the amount of paid 
sick leave accrued, the amount of paid sick leave paid before usage to 
construction workers covered by a collective bargaining agreement as 
permissible under RCW 49.46.180, the paid sick leave reductions since 
the last notification, and any unused paid sick leave available for 
use by the employee. Employers may satisfy the notification require-
ments by providing this information in regular payroll statements.
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(a) Employers are not required to provide monthly notification to 
an employee if the employee has no hours worked since the last notifi-
cation.

(b) If an employer chooses to frontload paid sick leave to an em-
ployee in advance of accrual:

(i) The employer must make written or electronic notification to 
an employee no later than the end of the period for which the fron-
tloaded paid sick leave was intended to cover, establishing that the 
amount of paid sick leave frontloaded to the employee was at least 
equal to the accrual rate under RCW 49.46.210 (1)(a); and

(ii) The employer is not relieved of their obligation to provide 
notification, not less than monthly, of the paid sick leave available 
for use by the employee.

AMENDATORY SECTION (Amending WSR 17-21-092, filed 10/17/17, effective 
1/1/18)

WAC 296-128-760  ((Employer notification and reporting to employ-
ees.)) Construction workers covered by a collective bargaining agree-
ment under RCW 49.46.180.  (((1) Employers must notify each employee 
of their entitlement to paid sick leave, the rate at which the employ-
ee will accrue paid sick leave, the authorized purposes under which 
paid sick leave may be used, and that retaliation by the employer for 
the employee's lawful use of paid sick leave and other rights provided 
under chapter 49.46 RCW, and all applicable rules, is prohibited.

(a) Employers must provide such notification in written or elec-
tronic form, and must make this information readily available to all 
employees.

(b) For employees hired on or after January 1, 2018, employers 
must notify each employee of such rights no later than the commence-
ment of his or her employment. For existing employees as of January 1, 
2018, the employer must notify each employee no later than March 1, 
2018.

(c) The department shall, in consultation with employee and em-
ployer representatives, develop sample notification policies which 
meet the department's standard for compliance with these rules. The 
department shall make such sample notification policies available on 
the department's website.

(2) Not less than monthly, employers must provide each employee 
with written or electronic notification detailing the amount of paid 
sick leave accrued and the paid sick leave reductions since the last 
notification, and any unused paid sick leave available for use by the 
employee. Employers may satisfy the notification requirements by pro-
viding this information in regular payroll statements. 

(a) Employers are not required to provide monthly notification to 
an employee if the employee has no hours worked since the last notifi-
cation.

(b) If an employer chooses to frontload paid sick leave to an em-
ployee in advance of accrual:

(i) The employer must make written or electronic notification to 
an employee no later than the end of the period for which the fron-
tloaded paid sick leave was intended to cover, establishing that the 
amount of paid sick leave frontloaded to the employee was at least 
equal to the accrual rate under RCW 49.46.210 (1)(a); and
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(ii) The employer is not relieved of their obligation to provide 
notification, not less than monthly, of the paid sick leave available 
for use by the employee.))

(1) Payment before usage. RCW 49.46.180 allows a construction 
worker covered by a collective bargaining agreement to receive payment 
for paid sick leave before usage under the terms of a collective bar-
gaining agreement if:

(a) The leave itself becomes available for protected use by at 
least the 90th calendar day of employment as established in RCW 
49.46.210 (1)(d);

(b) The union signatory to the collective bargaining agreement is 
an approved referral union program authorized under RCW 50.20.010 and 
WAC 192-210-110;

(c) The collective bargaining agreement provides equivalent sick 
leave provisions that meet the requirements of RCW 49.46.200 through 
49.46.830, and all applicable rules; and

(d) The requirements of RCW 49.46.200 through 49.46.830 are ex-
pressly waived in the collective bargaining agreement in clear and un-
ambiguous terms or in an addendum to an existing agreement including 
an agreement that is open for negotiation provided the sick leave por-
tions were previously ratified by the membership.

(2) Deductions for paid sick leave payments. An employer may not 
make a deduction from paid sick leave payment to a construction worker 
covered by a collective bargaining agreement before usage, unless such 
deduction meets the requirements set forth in RCW 49.48.010 and WAC 
296-126-025.

(3) Reinstatement of sick leave hours upon rehire. If a construc-
tion worker covered by a collective bargaining agreement is rehired 
within 12 months after separation from employment by the same employ-
er, whether at the same or a different business location, was paid 
their paid sick leave before usage under RCW 49.46.180, and still had 
protected accrued, unused sick leave available for use, the accrued, 
unused sick leave must be reinstated upon rehire. Any portion of sick 
leave already paid during a previous period of employment does not 
have to be paid again when used during reemployment.

(4) Use of sick leave hours upon rehire. How to treat prior days 
of employment for access to paid sick leave.

(a) If a construction worker covered by a collective bargaining 
agreement separates from employment, is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, was paid their paid sick leave before usage under RCW 
49.46.180 and has reached the 90th calendar day of employment prior to 
separation, the construction worker covered by a collective bargaining 
agreement is eligible to use accrued sick leave immediately upon re-
hire.

(b) If a construction worker covered by a collective bargaining 
agreement separates from employment, is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, was paid their paid sick leave before usage under RCW 
49.46.180, and did not reach the 90th calendar day of employment prior 
to separation, the previous period of employment must be counted for 
purposes of determining the date upon which they are entitled to use 
sick leave.

(5) Exceptions to subsections (3) and (4) of this section. If a 
construction worker covered by a collective bargaining agreement sepa-
rates from employment, is not rehired within 12 months of separation 
by the same employer, whether at the same or a different business lo-
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cation, the employer is not required to meet standards in subsection 
(3) or (4) of this section.

(6) Notification upon rehire. Upon rehire, an employer must pro-
vide notification to the construction worker covered by a collective 
bargaining agreement of the amount of accrued, unused paid sick leave 
available for use by the employee, including sick leave paid before 
usage.

NEW SECTION
WAC 296-128-765  Construction workers under RCW 49.46.210 (1)(l) 

(effective January 1, 2024).  (1) Following separation, employers must 
pay the balance of accrued and unused paid sick leave to construction 
workers classified under NAICS code 23 who have not reached the 90th 
calendar day of employment, except for construction workers who per-
form work limited to work only under NAICS code 236100.

(2) When a construction worker is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, any sick leave previously paid out following separation 
does not need to be reinstated.

(3) When a construction worker is rehired within 12 months of 
separation, whether at the same or a different business location of 
the employer, the previous period of employment must be counted for 
purposes of determining the date upon which the employee is entitled 
to use paid sick leave.

AMENDATORY SECTION (Amending WSR 18-01-111, filed 12/19/17, effective 
1/1/18)

WAC 296-128-810  Enforcement—Paid sick leave.  (1) If an employ-
ee files a complaint with the department alleging that the employer 
failed to provide the employee with paid sick leave as provided in RCW 
49.46.180, 49.46.200, and 49.46.210, the department will investigate 
the complaint as an alleged violation of a wage payment requirement, 
as defined by RCW 49.48.082(12).

(2) When the department's investigation results in a finding that 
the employer failed to provide the employee with paid sick leave ac-
crual, use, or carryover during an ongoing employment relationship, 
the employee may elect to:

(a) Receive full access to the balance of accrued paid sick leave 
hours unlawfully withheld by the employer, based on a calculation of 
at least one hour of paid sick leave for every ((forty)) 40 hours 
worked as an employee during the period of noncompliance; or

(b) Receive payment from the employer at their normal hourly com-
pensation for each hour of paid sick leave that the employee would 
have used or been reasonably expected to use, whichever is greater, 
during the period of noncompliance, not to exceed an amount the em-
ployee would have otherwise accrued. The employee will receive full 
access to the balance of accrued paid sick leave hours unlawfully 
withheld by the employer, less the number of paid sick leave hours 
paid out to the employee pursuant to this subsection.
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(3) When the department's investigation results in a finding that 
the employer failed to provide the employee with paid sick leave ac-
crual, use, or carryover, and the employee is no longer employed by 
the same employer, the employee may elect to receive payment at their 
normal hourly compensation, receive reinstatement of the balance of 
paid sick leave hours, or receive a combination of payment and rein-
statement from the employer for all hours of paid sick leave that 
would have accrued during the period of noncompliance. Such hours must 
be based on a calculation of at least one hour of paid sick leave for 
every ((forty)) 40 hours worked as an employee.

(4) The department's notice of assessment, pursuant to RCW 
49.48.083, may order the employer to provide the employee any combina-
tion of reinstatement and payment of accrued, unused paid sick leave 
hours assessed pursuant to subsection (2) or (3) of this section. When 
the department's investigation results in a finding that the employer 
failed to pay the balance of paid sick leave to a construction worker 
following separation, as required under RCW 49.46.210 (1)(l) (effec-
tive January 1, 2024), the department's notice of assessment may order 
the employer to pay the remainder of any accrued and unused paid sick 
leave that was not paid out at the time of separation.

(5) For purposes of this section, an employer found to be in non-
compliance cannot cap the employee's carryover of paid sick leave at 
((forty)) 40 hours to the following year for each year of noncompli-
ance ("year" as defined in WAC 296-128-620(6)).

AMENDATORY SECTION (Amending WSR 18-01-111, filed 12/19/17, effective 
1/1/18)

WAC 296-128-830  Enforcement—Complaints alleging a violation of 
other rights under chapter 49.46 RCW—Duty of department to investi-
gate—Citations—Civil penalties.  (1) If an employee files a complaint 
with the department alleging a violation of the employee's rights un-
der chapter 49.46 RCW, and all applicable rules, that are not other-
wise enforced by the department pursuant to WAC 296-128-780 through 
296-128-820, or the Wage Payment Act, RCW 49.48.082 through 49.48.087, 
the department will investigate the complaint under this section. Al-
leged violations include, but are not limited to, failure of an em-
ployer to comply with: The recordkeeping requirements set forth in WAC 
296-128-010; the requirements to maintain written policies or collec-
tive bargaining agreements, as outlined in WAC 296-128-650(3), 
296-128-660(2), 296-128-710(1), and 296-128-730(4); and notification 
and reporting requirements set forth in WAC 296-128-755 and 
296-128-760(6).

(a) The department may not investigate any such alleged violation 
of rights that occurred more than three years before the date that the 
employee filed the complaint.

(b) If an employee files a timely complaint with the department, 
the department will investigate the complaint and issue either a cita-
tion assessing a civil penalty or a closure letter within ((sixty)) 60 
days after the date on which the department received the complaint, 
unless the complaint is otherwise resolved. The department may extend 
the period by providing advance written notice to the employee and the 
employer setting forth good cause for an extension of the period, and 
specifying the duration of the extension.
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(c) The department will send notice of a citation assessing a 
civil penalty or the closure letter to both the employer and the em-
ployee by service of process or using a method by which the mailing 
can be tracked or the delivery can be confirmed to their last known 
addresses.

(2) If the department's investigation finds that the employee's 
allegation cannot be substantiated, the department will issue a clo-
sure letter to the employee and the employer detailing such finding.

(3) If the department determines that the violation of rights un-
der chapter 49.46 RCW, and all applicable rules, that are not enforced 
by the department pursuant to WAC 296-128-780 through 296-128-820, or 
the Wage Payment Act, RCW 49.48.082 through 49.48.087, was a willful 
violation, and the employer fails to take corrective action, the de-
partment may order the employer to pay the department a civil penalty 
as specified in (a) of this subsection.

(a) A citation assessing a civil penalty for a willful violation 
of such rights will be ((one thousand dollars)) $1,000 for each will-
ful violation. For a repeat willful violator, the citation assessing a 
civil penalty will not be less than ((two thousand dollars)) $2,000 
for each repeat willful violation, but no greater than ((twenty thou-
sand dollars)) $20,000 for each repeat willful violation.

(b) The department may not issue a citation assessing a civil 
penalty if the employer reasonably relied on:

(i) A written order, ruling, approval, opinion, advice, determi-
nation, or interpretation of the director; or

(ii) An interpretive or administrative policy issued by the de-
partment and filed with the office of the code reviser. In accordance 
with the department's retention schedule obligations under chapter 
40.14 RCW, the department will maintain a complete and accurate record 
of all written orders, rulings, approvals, opinions, advice, determi-
nations, and interpretations for purposes of determining whether an 
employer is immune from civil penalties under (b) of this subsection.

(c) The department may, at any time, waive or reduce a civil pen-
alty assessed under this section if the director determines that the 
employer has taken corrective action to resolve the violation.

(d) The department will deposit civil penalties paid under this 
section in the supplemental pension fund established under RCW 
51.44.033.

(4) For purposes of this section, the following definitions ap-
ply:

(a) "Repeat willful violator" means any employer that has been 
the subject of a final and binding citation for a willful violation of 
one or more rights under chapter 49.46 RCW, and all applicable rules, 
within three years of the date of issuance of the most recent citation 
for a willful violation of one or more such rights.

(b) "Willful" means a knowing and intentional action that is nei-
ther accidental nor the result of a bona fide dispute.
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