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EASTERN WASHINGTON UNIVERSITY
[Filed December 8, 2023, 4:03 p.m., effective January 8, 2024]

Effective Date of Rule: Thirty-one days after filing.

Purpose: Updates Eastern Washington University's student conduct
code to include a process for adaptable dispute resolution.

Citation of Rules Affected by this Order: New WAC 172-121-102;
and amending WAC 172-121-100, 172-121-140, and 172-121-302.

Statutory Authority for Adoption: RCW 28B.35.120(12).

Adopted under notice filed as WSR 23-20-097 on October 2, 2023.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 1, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New 1,
Amended 2, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New 1,
Amended 3, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: December 8, 2023.

Annika Scharosch
Associate Vice President
for Civil Rights, Compliance, and Enterprise Risk Management

OTS-4997.1

AMENDATORY SECTION (Amending WSR 23-11-109, filed 5/19/23, effective
6/19/23)

WAC 172-121-100 Complaints. (1) Filing of complaints.

(a) Any person or the university may file a complaint against a
student or student organization for violation of the student conduct
code.

(b) A person wishing to file a complaint under the student con-
duct code must submit the complaint, in writing, to one of the follow-
ing:

(i) Student rights and responsibilities (www.inside.ewu.edu/srr);
or

(1i) Title IX coordinator (www.inside.ewu.edu/titleix).

(c) Filing a complaint under the student conduct code does not
prohibit or limit a person's right to file complaints or charges with
other civil and/or criminal authorities for violations of local, coun-
ty, state, or federal law.

(d) All student conduct code complaints will be forwarded to the
director of SRR for further review and action.

(e) In cases where the university is pursuing a student conduct
case on its own behalf, an EWU employee shall initiate the complaint.
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For Title IX complaints, a complaint must either be filed by the per-
son subject to the alleged misconduct or by the Title IX coordinator.
If a complaint is filed by the Title IX coordinator, the Title IX co-
ordinator will not be considered a complainant for the purposes of
participating in the investigation and hearing process.

(2) Complaint review. Upon receipt of a complaint, the director
of SRR shall review the complaint to determine whether it includes al-
legations of sexual misconduct or interpersonal violence, may lead to
suspension or expulsion and/or felony level criminal conduct to deter-
mine which student conduct process applies and if appropriate law en-
forcement or other authorities should be notified. If a complaint
falls within such categories, it shall be referred to a hearing under
WAC 172-121-122. For all other complaints, the director may determine
whether or not to dismiss the complaint, refer the matter to adaptable
dispute resolution under WAC 172-121-102, or refer the matter for a
brief or full hearing.

(3) Sexual misconduct and interpersonal violence proceedings. Ex-
cept where specifically stated, this section applies to all allega-
tions the university receives of sexual misconduct or interpersonal
violence regardless of the possible level of sanction or whether there
is a formal Title IX complaint.

(a) Report to Title IX coordinator. The director of SRR shall re-
port all complaints which may constitute any form of sexual misconduct
or interpersonal violence to the university Title IX coordinator with-
in 24 hours.

(b) Title IX complaints. The Title IX coordinator will determine
whether or not the allegation of sexual misconduct or interpersonal
violence constitutes a Title IX complaint under this code. Solely in
cases of Title IX complaints, the university will not move forward
with initiating a Title IX investigation or student conduct hearing
unless a formal complaint from the person alleged to have been subjec-
ted to sexual misconduct or interpersonal violence or a complaint from
the Title IX coordinator requesting initiation of the student conduct
process has been received.

The Title IX coordinator is responsible for determining whether
or not the allegations constitute a formal Title IX complaint. If al-
legations include sexual misconduct or interpersonal violence but do
not meet the definition of a Title IX complaint, the Title IX coordi-
nator will inform the complainant and the respondent that the com-
plaint is not considered a Title IX complaint and the reasons it does
not fit within the required elements of a formal Title IX complaint.
If the complainant or respondent disagrees with the Title IX coordina-
tor's decision, the party may file an appeal with the dean of students
within three calendar days of the Title IX coordinator's decision. The
dean of students can affirm, reverse, or remand the Title IX coordina-
tor's decision and such decision must be communicated in writing si-
multaneously to the parties.

SRR may proceed, however, with pursuing a student conduct case
against the respondent for misconduct outside of Title IX including,
but not limited to, sexual misconduct or interpersonal violence that
does not fit the definition of a Title IX complaint.

(c) Prompt resolution. The university shall investigate any com-
plaint alleging sexual misconduct or interpersonal violence when it is
legally required to do so. The university's goal is to have complaints
of sexual misconduct or interpersonal violence resolved within 90
days. If the university needs additional time, the investigator or di-
rector of SRR should provide written notice to the complainant and re-
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spondent of the delay and the reasons for the delay. Delays and exten-
sions beyond the 90 days must be based on good cause.

(d) Investigations.

(1) Sexual misconduct and interpersonal violence. The university
will investigate complaints of sexual misconduct and interpersonal vi-
olence, including Title IX complaints, and may, at its discretion, ask
for an investigation of other alleged misconduct. During the investi-
gation, the investigator is responsible for gathering evidence relat-
ing to the complaint. The investigator will contact the complainant,
respondent, and other witnesses to ask guestions and gather relevant
evidence. Parties may be assisted by an advisor during the investiga-
tive process. During the investigation, parties will be provided with
an equal opportunity to identify witnesses and other evidence that
supports their position. Prior to any investigatory interview regard-
ing a Title IX complaint, the investigator will provide written notice
of the meeting with the date, time, location, participants, and pur-
pose with sufficient time for the person to prepare to participate in
the interview.

Prior to the completion of the investigative report for a Title
IX complaint, the investigator will send to each party the evidence
obtained during the investigation that is directly related to the al-
legations raised, including the evidence upon which the university
does not intend to rely in reaching a determination regarding respon-
sibility and inculpatory and exculpatory evidence. Each party will
then have at least 10 calendar days to submit a written response for a
Title IX complaint. The investigator will consider the written re-
sponse prior to the completion of the investigative report. At the
conclusion of the investigation, the investigator will prepare a final
written report that fairly summarizes the relevant evidence. The in-
vestigative report, along with any evidence collected during the in-
vestigation, shall then be transmitted to the director of SRR at least
10 days prior to any hearing or other determination of responsibility.
In cases of sexual misconduct or interpersonal violence, a copy of the
report must also be provided to the parties for their review and writ-
ten response.

(ii) Other types of conduct. The director may request an investi-
gation for other types of alleged misconduct. During the investiga-
tion, the investigator is responsible for gathering evidence relating
to the complaint. An investigation may be completed by a single inves-
tigator or team of investigators. The investigator will contact the
complainant, if applicable, respondent, and other witnesses to ask
questions and gather relevant evidence. During the investigation, par-
ties will be provided with an equal opportunity to identify witnesses
and other evidence that supports their position. At the conclusion of
the investigation, the investigator will prepare a final written re-
port that fairly summarizes the relevant evidence gathered during the
investigation. The investigative report, along with any evidence col-
lected during the investigation, shall then be transmitted to the di-
rector of SRR.

(e) Confidentiality. To facilitate the investigative process and
protect the privacy of those involved, all information will be main-
tained in a confidential manner to the fullest extent permissible by
law. During an investigation, complaint information will be dissemina-
ted on a need-to-know basis. If the complainant wishes to remain anon-
ymous, the university will take all reasonable steps to investigate
the allegation without disclosing the name of the complainant to the
extent allowed by state and federal law. If the complainant wishes to
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remain anonymous, the university shall inform them that its ability to
investigate and respond to the allegation will be limited. The univer-
sity cannot ensure confidentiality, as its legal obligations under
federal or state law may require investigation of the allegation and
possible disclosure of the complainant's name. Reports of crimes to
the campus community shall not include the names of the complainants.
Files subject to public disclosure will be released to the extent re-
quired by law.

(f) Right to file a criminal report. Once the university is noti-
fied of an allegation of sexual misconduct or interpersonal violence
that could constitute a crime, it will notify the potential complai-
nant of their right to file a criminal complaint with campus or local
law enforcement. If the complainant in such circumstances wishes to
report the conduct to local law enforcement, the university will as-
sist them in doing so. The university will also notify the complainant
that they are not required to file a report with local law enforce-
ment. The university will report allegations of sexual misconduct or
interpersonal violence to law enforcement or other authorities when it
is required to do so under federal, state, and local law.

(4) Supportive measures and interim restrictions. During the com-
plaint review, the director of SRR or Title IX coordinator will review
whether any supportive measures or interim restrictions are needed.
Supportive measures and interim restrictions are addressed in WAC
172-121-140.

(5) SRR will follow up with the parties as described below.

(a) The director of SRR will contact the respondent, and the com-
plainant in cases of sexual misconduct or interpersonal violence, and
provide them with the following information:

(1) The respondent's and complainant's rights under the student
conduct code;

(ii) A summary of the allegations the complainant has against the
respondent;

(iii) The potential conduct code violations related to the alle-
gations; and

(iv) How to report any subsequent problems or retaliation, in-
cluding intimidation, threats, coercion, or discrimination.

(b) In all cases alleging sexual misconduct or interpersonal vio-
lence, the director of SRR will, in addition to the information speci-
fied under (a) of this subsection, provide both parties with written
information that will include, at a minimum:

(1) The student's rights and options, including options to avoid
contact with the other party; a list of available university and com-
munity resources for counseling, health, mental health, victim advoca-
cy, legal assistance, visa and immigration assistance, student finan-
cial aid, and other academic and housing services at the university
and in the community; and options for, available assistance in, and
how to request changes to academic, living, transportation, and work-
ing situations or protective measures;

(ii) The importance of preserving evidence of the alleged inci-
dent and procedures to follow to preserve evidence of the alleged in-
cident;

(iii) Who will receive a report of the allegation;

(iv) Their right to file or not file a criminal complaint as de-
tailed above and the ability to be assisted by campus authorities in
notifying law enforcement authorities if the complainant wishes to do
SO;

Certified on 12/28/2023 [ 4 ] WSR 24-01-030



Washington State Register WSR 24-01-030

(v) A list of resources for obtaining protective, no contact, re-
straining, or similar orders, if applicable;

(vi) The procedures the university will follow when determining
if discipline is appropriate;

(vii) Steps the university will take to ensure confidentiality of
complainants and other necessary parties and the limits this may place
on the university's ability to investigate and respond, as set forth
above; and

(viii) Information regarding the university's policy against re-
taliation, steps the university will take to prevent and respond to
any retaliation, and how the student should report retaliation or new
incidents.

(6) Following the complaint review, the director of SRR will ei-
ther dismiss the matter, refer it to adaptable dispute resolution, or
arrange a prehearing conference.

(a) Dismiss the matter. If the director of SRR determines the al-
legations, even if true, would not rise to the level of a conduct vio-
lation, they may dismiss the matter. In such cases, the director of
SRR will prepare a written record of the dismissal. The director of
SRR will also notify the complainant of their decision, if such noti-
fication is permissible under FERPA. The dismissal letter, along with
the original complaint and any other related documents, will be main-
tained as described in WAC 172-121-080. In cases of sexual misconduct
or interpersonal violence or for a Title IX complaint, the complainant
may request a review of the dismissal by the dean of students by fil-
ing a request for review with the director of SRR within seven busi-
ness days of receiving notice of the dismissal.

(b) Adaptable dispute resolution. The director may refer the com-
plaint to the adaptable dispute resolution process contained in WAC
172-121-102.

(c) Prehearing conference. If the director of SRR does not dis-
miss the matter they will arrange a prehearing conference as described
in WAC 172-121-110 unless a respondent is opting to admit responsibil-
ity under WAC 172-121-118.

NEW SECTION

WAC 172-121-102 Adaptable dispute resolution. (1) A CRO or
their designee may resolve a matter by agreement. Agreements may be
reached directly or through an adaptable dispute resolution process.
Adaptable dispute resolution includes various processes of voluntary,
structured facilitation between impacted parties aimed to balance sup-
port and accountability. Examples of adaptable dispute resolution in-
clude, but are not limited to, restorative justice circles, restora-
tive justice conferences, negotiation, facilitated dialogues, impact
panels, and mediation. The various types of adaptable dispute resolu-
tion available at the university and the procedures for resolution are
available on student rights and responsibilities' website.

(2) When resolution of a matter is reached by agreement or an
adaptable dispute resolution process, the agreement must be in writing
and signed by the parties and the conduct officer or designee. In the
agreement, the parties must be advised in writing that:

(a) The disposition is final and they are waiving any right to a
hearing on the matter, including any right to appeal; and
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(b) If a student does not successfully complete all aspects of an
agreement, they may be charged with the following violations of the
student conduct code:

(i) Failure to comply; and

(ii) Any possible alleged conduct code violations from the ini-
tial incident or case that was reported to the SRR office. Failure to
abide by the terms of the agreement will be considered a violation of
the student conduct code.

(3) If any party decides to leave the adaptable dispute resolu-
tion process or the CRO or designee determines it is no longer appro-
priate, then the matter shall be referred back to the director to de-
termine the next steps under WAC 172-121-100.

AMENDATORY SECTION (Amending WSR 21-01-102, filed 12/11/20, effective
1/11/21)

WAC 172-121-140 Supportive measures and interim restrictions.

(1) Supportive measures. During the complaint review, the director of
SRR, Title IX coordinator, or designee will evaluate the circumstances
and determine if any supportive measures to assist or protect the par-
ties during the conduct code process are needed. For sexual misconduct
and interpersonal violence cases, supportive measures are available
before or after the filing of a complaint or where no formal complaint
is filed. Supportive measures are provided to students free of charge
and may include, but are not limited to, safety planning with the uni-
versity, mutual restrictions on contact between the parties, academic
or workplace modifications, providing counseling for the complainant
and/or respondent, or campus housing modifications. The purpose of a
supportive measure is to provide an equitable process for both stu-
dents that minimizes the possibility of a hostile environment on cam-
pus. For Title IX complaints, supportive measures are designed to re-
store or preserve equal access to the university's educational pro-
grams or activities without unreasonably burdening either party, in-
cluding protecting the safety of all parties and the university's edu-
cational environment, or deterring sexual harassment. Supportive meas-
ures in cases of sexual misconduct and interpersonal violence are co-
ordinated by the Title IX coordinator or designee.

(2) Interim restrictions. For Title IX complaints, in situations
where there is cause to believe that a student or a student organiza-
tion poses an immediate threat to the physical health or safety of any
student or other individual, including themselves, the Title IX coor-
dinator in conjunction with the director of SRR may take immediate ac-
tion(s) against the student or student organization after conducting
an individualized safety and risk analysis without prior notice or
hearing.

Simultaneous with such action(s), the director of SRR will refer
the allegations to the conduct review officer, who will process such
allegations in accordance with the provisions of this student conduct
code.

For all non-Title IX cases, the director may take immediate ac-
tion(s) against the student or student organization after conducting
an individualized safety and risk analysis without prior notice or
hearing. Simultaneously, the director shall refer the allegations to
the conduct review officer. For non-Title IX cases, interim restric-
tion is subject to the following:
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(a) Interim restriction actions may only be imposed in the fol-
lowing situations:

(1) When a student or student organization poses an immediate
threat to:

(A) The physical health or safety of any student or any other in-
dividual;

(B) The student's own physical safety and well-being; or

(C) Any property of the university community; or

(ii) When it is believed that the student's or student organiza-
tion's continued attendance or presence may cause disorder, substan-
tially interfere with or impede the lawful activities of others, or
imperil the physical or mental health and safety of members of the
university community.

(b) During the interim restriction period, a student may be re-
stricted by any or all of the following means:

(i) Denial of access including, but not limited to: Assignment to
alternate university housing or removal from university housing, limi-
tation of access to university facilities, or restriction of communi-
cation with specific individuals or groups;

(ii) Interim suspension, including temporary total removal from
the university or restriction of access to campus. For Title IX com-
plaints, a student may only be placed on interim suspension if, after
conducting an individualized safety and risk analysis, the director
determines the person poses an immediate threat to the physical health
or safety of any student or other individual arising from the allega-
tions of sexual misconduct or interpersonal violence;

(iii) Mandatory medical/psychological assessment of the student's
capability to remain in the university.

(3) The director of SRR will determine what restriction(s) will
be placed on a student.

(4) The director of SRR will prepare a brief memorandum for re-
cord containing the reasons for the interim restriction. The director
will serve the memorandum on the restricted student and notify all
other persons or offices bound by it. At a minimum, the memorandum
will state:

(a) The alleged act(s) or behavior(s) of the student or student
organization which prompted the interim restriction;

(b) How those alleged act(s) or behavior(s) could constitute a
violation of the student conduct code;

(c) How the circumstances of the case necessitated the interim
restriction action(s); and

(d) An explanation of the process for emergency appeal reviews.

(5) Notice to complainant. In cases alleging sexual misconduct or
interpersonal violence, the complainant will be provided with notice
of any interim restrictions that relate directly to the complainant.
If the respondent appeals such interim restrictions, the complainant
will be given notice of the respondent's appeal and an opportunity to
submit a statement within five business days of the notice as to why
the interim restriction should or should not be modified.

(6) Emergency appeal review.

(a) If a student has been suspended on an interim basis, the stu-
dent will automatically receive an emergency appeal review with the
vice president for student affairs, or designee. If the interim re-
striction is something less than a suspension, the student or student
organization subject to the interim restriction must file a written
appeal with the vice president for student affairs within five busi-
ness days after service of the interim restriction. In all cases, the
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student must submit any information the student wishes the vice presi-
dent to consider submitted within ((fewr)) 10 business days after serv-
ice of the interim restriction. The appealing party should outline the
desired modification(s) to the interim restriction as well as the spe-
cific challenge(s) to the interim restriction decision. Challenges to
interim restriction decisions are limited to the criteria identified
in WAC 172-121-140(1) upon which the interim restriction was imposed
(threat to health or safety of the university community, potential for
creating campus disorder, impeding the lawful activity of others,
etc.). Appealing parties are limited to submitting their own written
statements. Any other evidence should be submitted to the investigator
or provided to the CRO under the regular hearing process.

(b) The vice president for student affairs, or designee, will
conduct an emergency appeal review after receiving the respondent's
review and complainant's response, if any. Emergency appeal reviews
will address only the interim restriction decision of the director and
the basis on which the restriction modification or termination is re-
quested by the appealing party. The emergency appeal review does not
replace the regular hearing process. In the emergency appeal review,
the vice president will only review materials available to and infor-
mation considered by the director and/or dean of students at the time
the interim restriction was imposed, written statements by the two
parties, and information that becomes available as a part of the uni-
versity's investigation that the vice president deems relevant.

(c) In cases alleging sexual misconduct or interpersonal vio-
lence, 1f a complainant believes the interim restriction does not ade-
quately protect their health and safety, the complainant may appeal
the interim restriction using the process outlined in this subsection.
If the complainant files an appeal, all parties shall be given notice
of the appeal and shall be provided the opportunity to submit a writ-
ten statement to the vice president within five business days of re-
ceiving notice of the complainant's appeal.

(d) During the emergency appeal review, the vice president for
student affairs will review available materials and statements. The
vice president for student affairs will issue a written decision up-
holding, modifying, or terminating the interim restriction action. The
written decision shall include a rationale for the basis of the deci-
sion and be issued within ((fi+fteern)) 15 business days of the date of
service of an interim restriction.

(e) The interim restriction does not replace the regular hearing
process, which will proceed as quickly as feasible consistent with
this chapter.

(f) Duration. An interim restriction will remain in effect until
terminated, in writing, by the student disciplinary council, CRO, or
the vice president for student affairs.

AMENDATORY SECTION (Amending WSR 23-01-027, filed 12/9/22, effective
1/9/23)

WAC 172-121-302 Abuse, threats, bullying, and harassment. (1)
Abuse. Assault and other forms of physical abuse. Assault is inten-
tionally touching or striking another person in a harmful or offensive

way.

(2) Threats. A threat is any conduct ((er—statement)) and/or
speech that, when viewed objectively, threatens bodily harm to another
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person or that endangers the health or safety of another person. If
the threat primarily involves speech, the speaker also must have con-
sciously disregarded a substantial, unjustifiable risk that the commu-
nications could be viewed as threatening violence.

(3) Bullying. Bullying is behavior that is:

(a) Intentional;

(b) Targeted at an individual or group; and

(c) Creates an intimidating and/or threatening environment that
is so severe or pervasive, and objectively offensive, that it substan-
tially interferes with another's ability to work, study, participate
in, or benefit from the university's programs and activities.

(4) Discriminatory harassment. Physical, verbal, electronic, or
other conduct based on an individual's race, color, religion, national
origin, sex, age, pregnancy, marital status, sexual orientation, gen-
der identity or expression, citizenship or immigration status, disa-
bility, or veteran status when one of the conditions outlined in sub-
section (3) (a) or (b) of this section are present:

(a) Submission to, or rejection of such conduct is made implicit-
ly or explicitly a term or condition of a person's instruction, aca-
demic standing, employment, or participation in any university pro-
gram, activity, or benefit, or is used as a basis for evaluation in
making academic or personnel decisions; or

(b) Such conduct creates a hostile environment. A hostile envi-
ronment is created when the conduct is sufficiently severe or perva-
sive, and objectively offensive, that it unreasonably interferes with
an individual's academic or work performance, ability to participate
in or benefit from the university's programs, services, opportunities,
or activities. Unreasonable interference is viewed from both a subjec-
tive and objective standard.
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