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WSR 24-11-124
EXPEDITED RULES

FOREST PRACTICES BOARD
[Filed May 21, 2024, 10:27 a.m.]

Title of Rule and Other Identifying Information: Chapter 222-21
WAC, Forestry riparian easement program.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: This rule making will amend the forest-
ry riparian easement program rules to implement SSB 5667. Amended WAC
includes: WAC 222-21-005, 222-21-010, 222-21-030, 222-21-045,
222-21-050, and 222-21-080.

The purpose is to better serve the small forest landowner commun-
ity by amending the existing forestry riparian easement rules to:
Clarify the definitions of "qualifying timber" and "completion of har-
vest"; shorten the term of the easement from 50 years to 40 years;
change the date used for easement valuation from the date the small
forest landowner office receives the forest riparian easement applica-
tion to the date of the completion of harvest; increase compensation
from the current 50-89 percent of the value of the trees left in the
buffer to 90 percent of the value; eliminate the high impact regulato-
ry threshold determination; and increase the cap on funding available
for landowners with qualifying timber on rule defined unstable slopes
located in and adjacent to the forestry riparian area from $50,000 to
$150,000 per landowner per biennium.

Reasons Supporting Proposal: To change the forest practices rules
to implement the legislative changes to the forestry riparian easement
program. In March of 2024, the Washington state legislature passed SSB
5667, which amended RCW 76.13.120 and 76.13.140. This bill was signed
on March 18th and will become effective on June 6, 2024.

Statutory Authority for Adoption: RCW 76.09.040.

Statute Being Implemented: RCW 76.13.120 and 76.13.140.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Forest practices board, governmental.

Name of Agency Personnel Responsible for Drafting: Maggie Fran-
quemont, 1111 Washington Street S.E., Olympia, 564-233-8359; Implemen-
tation: Karen Zirkle, 1111 Washington Street S.E., Olympia,
564-200-4702; and Enforcement: Saboor Jawad, 1111 Washington Street
S.E., Olympia, 360-742-7130.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Relates only to internal governmental operations that are not

subject to violation by a person.

Corrects typographical errors, makes address or name changes, or

clarifies language of a rule without changing its effect.

Content is explicitly and specifically dictated by statute.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The rule amendments meet the criteria
for expedited rule making by implementing statute that was changed by
the 2024 legislature.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU

Certified on 6/3/2024 [ 1 ] WSR 24-11-124



Washington State Register WSR 24-11-124

OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Patricia An-
derson, Forest Practices Board, P.0O. Box 47012, fax 360-902-1428,
email forest.practicesboard@dnr.wa.gov, AND RECEIVED BY July 25, 2023
[2024].

May 20, 2023 [2024]
Leonard Young
Chair

OTS-5438.1

AMENDATORY SECTION (Amending WSR 12-11-106, filed 5/22/12, effective
6/22/12)

WAC 222-21-005 Policy. The legislature has found that further
reduction in harvestable timber owned by small forest landowners as a
result of the rules adopted under RCW 76.09.055 or 76.09.370 will fur-
ther erode small landowners' economic viability and willingness or
ability to keep the lands in forestry use and, therefore, reduce the
amount of habitat available for salmon recovery and conservation of
other aquatic resources. The legislature addressed these concerns by
establishing a forestry riparian easement program to acquire easements
from qualifying small forest landowners along riparian and other areas
of value to the state for protection of aquatic resources. At least
semiannually, the department shall consult with the small forest land-
owner advisory committee established in RCW 76.13.110(4) to review
landowner complaints, administrative processes, rule recommendations,
and related issues where the department is actively seeking the small
forest landowner advisory committee's advice on potential improved ef-
ficiencies and effectiveness.

AMENDATORY SECTION (Amending WSR 12-11-106, filed 5/22/12, effective
6/22/12)

WAC 222-21-010 Definitions. The following definitions apply to
this chapter:

(1) "Completion of harvest" means that the trees ((within—+the))
from an area under an approved forest practices application have been
commercially harvested and further entry into that area by any type of
logging or slash treating equipment or method is not expected.

(2) "Easement premises" means the geographic area designated in a
forestry riparian easement including areas in which qualifying timber
is located.

(3) "Forestry riparian easement" means a conservation easement
covering qualifying timber granted voluntarily to the state by a qual-
ifying small forest landowner.

(4) "Forests and fish rules" means the rules adopted by the board
in accordance with RCW 76.09.055, 76.09.370, and the amendments to
those rules.
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(5) "Hazardous substances" includes, but is not limited to, haz-
ardous substances as defined in RCW ( (F+o0-3+62-0+6—and—+6-3065b-0626))
70A.415.010 and 70A.305.010, and solid waste as defined in RCW
((F9-585-H36)) 70A.205.015.

(6) "Qualifying small forest landowner" means an owner of forest
land with qualifying timber meeting all of the criteria in (a) (i)
through (iv) of this subsection as of the date the department receives
a forest practices application associated with a proposed forestry ri-
parian easement, and the date the department offers compensation for
the easement.

(a) A qualifying small forest landowner:

(i) Is an individual, partnership, corporation, or other nongo-
vernmental for-profit legal entity. If a landowner grants timber
rights to another entity for less than five years, the landowner may
still be a gqualifying small forest landowner under this chapter;

(ii) Has a fee interest in the land and timber or has rights to
harvest the timber to be included in the forestry riparian easement
that extend at least ((f+£&y)) 40 years from the date the completed
forestry riparian easement application is submitted to and received by
the small forest landowner office;

(iii) Has no outstanding violations of chapters 76.09 or 76.13
RCW or any associated forest practices rules;

(iv) Has harvested or expects to harvest from his or her forest
lands in this state as follows:

(A) No more than the average volume that would qualify the land-
owner as a "small harvester" under RCW 84.33.035 during the three
years prior to the year the department receives a complete forest
practices application associated with the easement, and certifies that
he or she does not expect to exceed that average timber volume during
the ((£er)) 10 years following the date of the offer of compensation
for the easement; or

(B) If the landowner can establish to the satisfaction of the
small forest landowner office that those harvest limits were or will
be exceeded to raise funds to pay estate taxes or other equally com-
pelling and unexpected obligations such as court-ordered judgments or
extraordinary expenses, the landowner may still be a qualifying small
forest landowner.

(b) To be eligible for a forestry riparian easement, a qualifying
small forest landowner must have submitted a forest practices applica-
tion covering qualifying timber to the appropriate region office, and
the department must have approved the application or disapproved it
because of forests and fish rule restrictions. See WAC 222-21-032 for
more information about easement eligibility.

(7) "Qualifying timber" means forest trees on land owned by a
qualifying small forestland owner for which the small forestland owner
is willing to grant the state a forestry riparian easement and that
meet criteria (a) through (c) of this subsection:

(a) Are covered by a forest practices application.

(b) Fit one of the following situations:

(1) The timber is required to be left unharvested because of for-
ests and fish rule restrictions and is within, immediately adjacent
to, or physically connected to a commercially reasonable harvest unit
under an approved forest practices application; or

(ii) The timber cannot be approved for harvest under a forest
practices application because of forests and fish rule restrictions.

(c) Are located within one or more of the following areas:

(1) Riparian or other sensitive aquatic areas;
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(ii) Channel migration zones; or

(iii) Areas of potentially unstable slopes or landforms, verified
by the department, that have the potential to deliver sediment or deb-
ris to a public resource or threaten public safety and are immediately
adjacent to or physically connected to other qualifying timber that is
located within riparian or other sensitive aquatic areas.

Qualifying timber may also mean forest trees that do not meet
criteria (b) or (c) of this subsection if they are uneconomic to har-
vest as determined under WAC 222-21-032(6).

(8) "Small forest landowner office" means an office within the
department of natural resources. The office is a resource and focal
point for small forest landowner concerns and policies, and has exper-—
tise regarding the management of small forest holdings and government
programs applicable to such holdings. The office manages the forestry
riparian easement program.

AMENDATORY SECTION (Amending WSR 21-06-020, filed 2/22/21, effective
3/25/21)

WAC 222-21-030 Documentation and standards. (1) Forest practi-
ces application. Prior to submitting a forestry riparian easement ap-
plication, the landowner must have an approved forest practices appli-
cation or an application that was disapproved because of forests and
fish rule restrictions.

(2) Forestry riparian easement application. The landowner will
provide the following information in a forestry riparian easement ap-
plication:

(a) County tax parcel numbers of the property in the proposed
easement premises;

(b) A list of all forest practices application numbers of ap-
proved and/or disapproved forest practices applications;

(c) Date of completed harvest;

(d) The landowner's signature certifying that the landowner meets
the criteria of a qualifying small forest landowner and documenting
that the landowner is willing to sell or donate such easements to the
state; and

((#e)) (e) Documentation that qualifying timber within or imme-
diately adjacent to, or physically connected to a commercially reason-
able harvest area, cannot be harvested because of forests and fish
rule restrictions, or is uneconomic to harvest because of forests and
fish rule restrictions. See WAC 222-21-032 for additional information
about these eligibility criteria.

The small forest landowner office may require additional informa-
tion from the applicant to process the application and evaluate the
eligibility of the proposed easement premises and the landowner.

(3) Baseline documentation. The small forest landowner office
will gather baseline documentation that will describe the features and
current uses on the proposed forestry riparian easement premises and
the qualifying timber. The documentation will include but not be limi-
ted to:

(a) A summary of cruise information consistent with the standards
and methods in WAC 222-21-040; and

(b) An assessment to determine site condition and potential lia-
bilities associated with the proposed riparian easement premises.
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(4) Forestry riparian easement contract. The forestry riparian
easement contract will identify the parties, describe the land, locate
the easement, state the terms and conditions, and provide a statement
of consideration. The contract will include language consistent with
RCW 76.13.120((45))) (6) concerning the preservation of all lawful
uses of the easement premises by the landowner. The easement will be
for a term of ((£+fty)) 40 years from the date the completed forestry
riparian easement application is submitted to and received by the
small forest landowner office.

(5) Land description standards.

(a) The forestry riparian easement contract will include a de-
scription of the easement premises using a land survey provided by the
department unless the cost of securing the survey would be unreasona-
ble in relation to the value of the easement conveyed.

(b) When the small forest landowner office determines a land sur-
vey 1s not required, the department will prepare a written description
that suitably and accurately depicts the location of the easement con-
veyed, or the department may consider other methods, such as producing
a map, to accurately describe the easement premises.

AMENDATORY SECTION (Amending WSR 21-06-020, filed 2/22/21, effective
3/25/21)

WAC 222-21-045 Valuation. (1) The small forest landowner office
will calculate the compensation amount for forestry riparian easements
by determining a stumpage value for the qualifying timber. The office
will use data gathered from ((er—=aeiusted—+te)) the date ((Ehe—eoffiece

et izad + 1 o ot P I R P S, [ S Lo of the
- Ay LV A8 CITT uulllb/J. T [ S N QL_J._Y J.J.b/(_AJ.J.(_ALl (@ yw) TTT Lll_ ub/r/J.J_k/ul_J.ULl

completed harvest. For applications that are eligible under WAC
222-21-032 without an associated harvest completion date, the office
will use the date the completed forest riparian easement application
is received. The office will use the stumpage value determination

method described in (a) of this subsection ((fe¥)) to calculate the
stumpage value of the quallfylng tlmber ( (Ehat—econpet—behaorvestedbe—
nnnnn £ vt o oAl o L) oot v o~ o o TPy a1 0 £i70 ey 0~ o
\ @ RwFw) A [ S N o T AT J.J. J. J.\_A - o C L 1T 0T U =) L O \1\_A(_A.J.J.J._YJ.LL C LI - (_A.b/
roszad Far o iza ot + 1 F£E3 ~ P s BT het+trh +1h s e o <z ] Aot Ao
L./J.UV A8 [ S N ITTOLTV u_)L_, CTT |\ N S N WL T T TS OO0 CTT CTT u_)L_\_AJ.llb/(_A.\j VA& ="y A8 T -
miaatieonr—method—and—the smatt harvester +tax—returamethod—+e) ). The

office will also calculate the stumpage value of the gualifving timber
as described in (b) of this subsection if the landowner voluntarily
provides harvest records. The office will determine the highest com-
pensation amount for the landowner.

(a) Stumpage value determination method. The small forest land-
owner office will create and maintain value tables to determine stum-
page value of the qualifying timber. These tables will be created us-
ing a method coordinated with the department of revenue. The wvalues
will closely approx1mate the stumpage value for logs on the date ( (ke

££2 [ | + £ P PN, B I S of
UJ.J.J_&/ - Ay 1V A8 (_A. uulllb/J. T J.UJ. QL_J._Y J.J.b/LAJ.J.(_ALl (_A.u_) J.ll Lll_ ub/r/J.J_k/ul_J.ULl

the completed harvest. The landowner will provide:

(1) The reference for the stumpage value table and any other nee-
ded information for use of the table; and

(ii) Any information the landowner would like the office to con-
sider in its cruise and valuation of the qualifying timber.

(b) Small harvester tax return method.
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The landowner must provide comprehensive mill or buyer infor-
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)
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The easement compensation will equal 90 percent of the gualifving tim-—
ber value determined in subsection (1) (a) or (b) of this section.

AMENDATORY SECTION (Amending WSR 12-11-106, filed 5/22/12, effective
6/22/12)

WAC 222-21-050 Payment of compensation and reimbursement to the
small forest landowner. (1) All compensation and reimbursement to the
small forest landowner is subject to available funding and to the ex-
tent reasonable possible the small forest landowner office will proc-—
ess forestry riparian easement applications in the order received.

(2) If funding is not available, the small forest landowner of-
fice will maintain a priority list for compensation and reimbursement
to the landowner. Priority will be based on the date the small forest
landowner office received the complete forestry riparian easement ap-
plication. In instances where two easement applications are received
on the same date, priority will be based on the date the department
received a complete forest practices application associated with the
easement.

(3) The small forest landowner office will offer compensation for
the easement in a purchase and sale agreement. The small forest land-
owner will accept or reject the conditions of the purchase and sale
agreement in writing and submit the written acceptance or rejection to
the small forest landowner office.

(4) Compensation for the forestry riparian easement and reim-
bursement of landowner costs will be paid after:

(a) The department has verified that the landowner has no out-
standing violations under chapters 76.09 or 76.13 RCW or any associ-
ated forest practices rules;

(b) Any dispute over the amount of compensation or eligibility or
other matter involving the easement has been resolved; and

(c) The small forest landowner office has sent a forestry ripari-
an easement contract to the landowner, the landowner has signed the
contract, and the landowner has delivered it to the department.

(5) Compensation for any qualifying timber located on potentially
unstable slopes or landforms will not exceed a total of ((fifty—theu
sard—dettars)) $150,000 during any biennial funding period.

AMENDATORY SECTION (Amending WSR 12-11-106, filed 5/22/12, effective
6/22/12)

WAC 222-21-080 Eminent domain. If a forestry riparian easement
is taken, in whole or in part, by exercise of the power of eminent do-
main, or acqguired by purchase in lieu of condemnation, the state will
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receive compensation for its remaining interest in the easement based
upon the following formula:

Where:

C = the compensation to the department for the state's
remaining interest in the easement;

O = the original compensation for the easement paid to
the small forest landowner by the state;

P = the proportion of the forestry riparian easement
extinguished or terminated;

CPIo = the Consumer Price Index for all Urban
Consumers as published by the Bureau of Labor
Statistics for the month in which the original
compensation was determined;

CPIc = the Consumer Price Index for all Urban
Consumers as published by the Bureau of Labor
Statistics for the most recent month available at the time
the easement is terminated or extinguished;

I = the rate of return on 30 year treasury bonds, as
reported by the Federal Reserve Statistical Release H15
less the rate of increase in the Consumer Price Index for
all Urban Consumers as published by the U.S.
Department of Labor Bureau of Labor Statistics for the
previous 12 months;

R = the number of years remaining on the easement at
the time of extinguishment or termination;

C = O*P*(CPIc/CPIo)*(1-(1/(1+1)R))/(1-1/(1+1)5%)).
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