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WSR 24-18-045
EXPEDITED RULES

DEPARTMENT OF REVENUE
[Filed August 27, 2024, 11:18 a.m.]

Title of Rule and Other Identifying Information: WAC 458-57-135
Washington estate tax return to be filed—Penalty for late filing—In-
terest on late payments—Waiver or cancellation of penalty—Application
of payment.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of revenue (DOR) intends
to amend WAC 458-57-135 to recognize 2024 legislation (HB 1867), which
eliminates the estate tax filing requirement for certain estates in-
volving a qualifying familial residence.

Reasons Supporting Proposal: The Washington state legislature
enacted HB 1867 in 2024 that changes the filing requirements for cer-
tain estates. Beginning with decedents dying on or after January 1,
2025, a new estate tax filing exemption is authorized. A Washington
estate tax return is not required to be filed if: (1) The decedent's
estate is not required to file a return to claim a specific election;
the decedent was survived by a spouse and the decedent's interest in
the qualifying family residence passed from the decedent to the
spouse; and (2) the value of the decedent's gross estate after deduct-
ing the value of the decedent's interest in the qualifying residence
is less than the applicable exclusion amount.

Statutory Authority for Adoption: RCW 82.32.300, 82.01.060(2).

Statute Being Implemented: RCW 83.100.050.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: DOR, governmental.

Name of Agency Personnel Responsible for Drafting: Melinda Man-
dell, 6400 Linderson Way S.W., Tumwater, WA, 360-534-1584; Implementa-
tion and Enforcement: Jeannette Gute, 6400 Linderson Way S.W., Tumwa-
ter, WA, 360-534-1599.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Adopts or incorporates by reference without material change fed-
eral statutes or regulations, Washington state statutes,
rules of other Washington state agencies, shoreline master
programs other than those programs governing shorelines of
statewide significance, or, as referenced by Washington
state law, national consensus codes that generally establish
industry standards, if the material adopted or incorporated
regulates the same subject matter and conduct as the adopt-
ing or incorporating rule.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: The expedited rule-making process 1is
applicable to this rule update because DOR is incorporating changes
resulting from 2024 legislation.

NOTICE
THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Melinda Man-
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dell, DOR, P.O. Box 47467, Olympia, WA 98504-7467, phone 360-534-1584,
fax 360-534-1606, email MelindaM@dor.wa.gov, BEGINNING August 27,
2024, 12:00 a.m., AND RECEIVED BY November 4, 2024, 11:59 p.m.

August 27, 2024
Brenton Madison
Rules Coordinator

OTS-5784.2

AMENDATORY SECTION (Amending WSR 20-14-063, filed 6/26/20, effective
7/27/20)

WAC 458-57-135 Washington estate tax return to be filed—Penalty
for late filing—Interest on late payments—Waiver or cancellation of
penalty—Application of payment. (1) Introduction. This rule applies
to deaths occurring on or after May 17, 2005, and discusses the due
date for filing of Washington's estate tax return and payment of the
tax due. It explains that a penalty is imposed on the taxes due with
the state return when the return is not filed on or before the due
date, and that interest is imposed when the tax due is not paid by the
due date. The rule also discusses the limited circumstances under
which the law allows the department of revenue to cancel or waive the
penalty, and the procedure for requesting that cancellation or waiver.
The estate tax rule on the estate tax return etc., for deaths occur-
ring on or before May 16, 2005, can be found in WAC 458-57-035.

(2) Estate tax return. The Washington state estate and transfer
tax return and the instructions for completing the return can be found
on the department's website at https://www.dor.wa.gov. They may also
be requested by emailing estates@dor.wa.gov.

(3) Filing the state return—Payment of the tax due.

(a) ((Fhe)) Except as provided in subsection (9) of this rule, a
Washington estate tax return (state return) must be filed ( (with—the
Washington state departmentof revenve {departmenty)) 1f the gross es-
tate ((ef—a—deeedent)) equals or exceeds the applicable exclusion
amount described in RCW 83.100.020(1) and WAC 458-57-105 (3) (b). The
state return and payment ((4+s)) are due nine months after the date of
the decedent's death. A granted extension of time to file will extend
the time to file the return, but the payment is still due nine months
after the date of the decedent's death. The state return must be sign-
ed by the person required to file. The following items must accompany
the state return:

(1) All applicable state return schedules and addendums, if any;

(ii) If the person required to file the state return is also re-
quired to file a federal return or has filed a federal return, a copy
of the filed federal tax return (Form 706, Form 706-NA, or Form 706-
QODT), signed by the person required to file, including all applicable
schedules and statements;

(1ii) One copy of all supporting documentation for completed
state return schedules. If federal return schedules differ from state
return schedules, provide an explanation for differences;
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(iv) A copy of any previously filed extension request(s). If a
federal Form 4768 extension request has been filed, provide an Inter-
nal Revenue Service approved copy;

(v) A copy of the decedent's death certificate;

(vi) A copy of the letters testamentary or the letters of admin-
istration, if any;

(vii) A copy of the decedent's will, if any, and a copy of all
trust agreements that pertain to the decedent, if any;

(viii) A copy of state estate or inheritance return(s) filed with
any other state, and proof of payment of the estate or inheritance tax
owed to another state(s), if any; and

(ix) Payment of the Washington estate tax due, if any.

(b) A state return must be filed with the department on or before
the date that the federal return is required or would have been re-
quired to be filed. That date is typically nine months after the date
of the decedent's death, as specified in section 6075 of the Internal
Revenue Code (IRC). The due date for filing the state return may be
extended, as described in subsection (3) (c¢) of this ( (stbseetion))
rule.

(c) Extensions to file or extensions for payment of tax.

(1) Section 6081 of the IRC permits the granting of a reasonable
extension of time for filing the federal return, generally not to ex-
ceed six months from the original due date. If a federal extension of
the time to file is granted, the personal representative is required
to file a true copy of that extension or installment approval with the
department on or before the original due date, or within ( (Ehiety)) 30
days of the issuance of the federal extension or installment approval,
whichever is later. RCW 83.100.050. If the personal representative
fails to do so, the department may deny the extension request.

(ii) When the personal representative obtains an extension of
time for payment of the federal tax, or elects to pay that tax in in-
stallments, the personal representative may choose to pay the state
estate tax over the same time period and in the same manner as the
federal tax. The personal representative is required to file a true
copy of that extension with the department on or before the original
due date, or within ((fhirty)) 30 days of the issuance of the federal
extension, whichever is later. RCW 83.100.060(2). If the personal rep-
resentative fails to do so, the department may require the personal
representative to pay the state tax immediately.

(iii) Extensions to file for estates that are not required to
file a federal estate tax return. For those estates that are not re-
quired to file a federal return, the personal representative may re-
quest a one-time automatic six-month extension to file. The request
must be in writing and acknowledge that interest will begin to accrue
from the original due date of the state return on any outstanding tax.
The written request for the extension must be made prior to the date
the state return is due.

(iv) Extension to pay tax owed for estates that are not required
to file a federal estate tax return. For those estates that are not
required to file a federal return, the personal representative may re-
quest an extension of time for paying the tax owed when payment of the
tax would cause an undue hardship upon the estate or for a payment
plan for closely held businesses. The granting of an extension of time
to pay the tax owed or for a payment plan for closely held business
will not operate to prevent the running of interest. RCW 83.100.070.

(v) Hardship extensions to pay.
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(A) In any case in which the department finds that payment, on
the due date prescribed, or any part of a deficiency would impose un-
due hardship upon the estate, the department may extend the time for
payment for a period or periods not to exceed one year for any one pe-
riod and for all periods not to exceed four years from the original
due date of payment.

(B) The extension will not be granted upon a general statement of
hardship. The term "undue hardship" means more than an inconvenience
to the estate. It must appear that a substantial financial loss, for
example, due to the sale of property at a sacrifice price, will result
to the estate from making payment of the tax owed at the date payment
is due. If a market exists, a sale of property at the current market
price is not ordinarily considered as resulting in an undue hardship.
No extension will be granted if the deficiency is due to negligence or
intentional disregard of rules and regulations or to fraud with intent
to evade the tax. During a state of emergency declared under RCW
43.06.010(12), the department, on a case-by-case basis, may evaluate
whether the emergency imposes on an estate an undue hardship as de-
scribed above.

(C) An application for such an extension must be in writing and
must contain, or be supported by, information in a written declaration
made under penalties of perjury showing the undue hardship that would
result to the estate if the extension were refused. The application,
with the supporting information, must be filed with the department.
When received, it will be examined, and, 1if possible, within ( (thir—
£y)) 30 days will be denied, granted, or tentatively granted subject
to certain conditions of which the personal representative will be no-
tified. The department will not consider an application for such an
extension unless it is applied for on or before the due date for pay-
ment. If the personal representative desires to obtain an additional
extension, it must be applied for on or before the date of the expira-
tion of the previous extension.

(D) The amount of tax owed for which an extension is granted,
along with interest as determined by RCW 83.100.070, shall be paid on
or before the expiration of the period of extension without the neces-
sity of notice and demand from the department.

(vi) Payment plans for closely held businesses. The department
will apply the provisions of section 6166 of the 2005 IRC for the
granting of payment plans for closely held businesses. For estates
with an approved payment plan with the Internal Revenue Service, the
department will follow the same terms as granted with the federal re-
turn.

(4) The late filing penalty. If the state return is not filed by
the due date, or any extension of the state return's due date, the
person required to file the return may be subject to a late filing
penalty.

(a) When does the penalty apply? The late filing penalty applies
if the person required to file the return has not timely filed the
state return with the department prior to being notified by the de-
partment, in writing, of the necessity to file the state return.

(b) How is the penalty computed? The late filing penalty is equal
to five percent of the tax due for each month during which the state
return has not been filed, inclusive of the filing date, and not to
exceed the lesser of ((Ewemty—five)) 25 percent of the tax or ((erme
theousand—five hundreddottars)) S$1,500. RCW 83.100.070. The penalty is
calculated on a daily basis for periods less than a month by first
taking the five percent monthly rate and dividing it by the total num-
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ber of days for that month. For instance, in a common (nonleap) year,
the five percent monthly rate must be divided by ( (twernty—eight)) 28
to arrive at a daily rate of 1.7857 percent for the month of February.
After arriving at this daily rate, it is multiplied by the number of
delinquent days, inclusive of the filing date.

(1) Example. The following example identifies a number of facts
and then states a conclusion. This example should be used only as a
general guide. The tax results of other situations must be determined
after a review of all facts and circumstances.

A state return is due on February 3rd, in a common (nonleap)
year, but is not filed until April 20th of the same year. The state
return is delinquent starting with February 4th. The amount of tax due
with the state return is $10,000.

(ii) The penalty is computed as follows:

Feb 4-Feb 28 $10,000 tax at 0.17857% x 25 days $446.43
Mar 1-Mar 31 $10,000 tax at 5% per month $500.00
Apr 1-Apr 20 $10,000 tax at 0.1667% x 20 days $333.40
Total delinquent penalty due on April 20th filing date $1,279.83

In this example, the first month (February) is a partial month.
Since February would have ( (twemnty—eight)) 28 days, the five percent
monthly rate is divided by ( (twenty—eight)) 28 days to arrive at a
daily rate of 0.0017857 (or 0.17857 percent). The daily rate is then
multiplied by the ((&wenty—£five)) 25 days of penalty accrual to arrive
at the total percentage of penalty due for that portion of a month
(0.0017857 x 25 days = .044643 or 4.4643 percent). The second calendar
month (March) is complete and incurs the full five percent penalty.
Since April has ((¥hixty)) 30 days total, the five percent monthly
rate is divided by the ((£kirty)) 30 days in April to arrive at a dai-
ly rate of .001667 (or 0.1667 percent). The daily rate is then multi-
plied by the ((£wenty)) 20 days of penalty accrual to arrive at the
total percentage of penalty due for that portion of a month (0.001667
x 20 days =.03334 or 3.334 percent).

(5) Interest is imposed on late payment. The department is re-
quired by law to impose interest on the tax due with the state return
if payment of the tax is not made on or before the due date. RCW
83.100.070. Interest applies to the delinquent tax only, and is calcu-
lated from the due date until the date of payment. Interest imposed
for periods after January 1, 1997, will be computed at the annual var-
iable interest rate described in RCW 82.32.050(2). Interest imposed
for periods prior to January 2, 1997, will be computed at the rate of
( (Ewedtwve)) 12 percent per annum.

(6) Waiver or cancellation of penalties. RCW 83.100.070(3) au-
thorizes the department to waive or cancel the penalty for late filing
of the state return under limited circumstances.

(a) Claiming the waiver. A request for a waiver or cancellation
of penalties should contain all pertinent facts and be accompanied by
such proof as may be available. The request must be made in the form
of a letter and submitted to the department. The person responsible
bears the burden of establishing that the circumstances were beyond
their control and directly caused the late filing. The department will
cancel or waive the late filing penalty imposed on the state return
when the delinquent filing is the result of circumstances beyond the
control of the person responsible for filing of the state return. The
person responsible for filing the state return is the same person who
is responsible for filing the federal return.

Certified on 9/17/2024 [ 5] WSR 24-18-045



Washington State Register WSR 24-18-045

(b) Circumstances eligible for waiver. In order to qualify for a
waiver of penalty the circumstances beyond the control of the person
responsible for filing the state return must directly cause the late
filing of the return. These circumstances are generally immediate, un-
expected, or in the nature of an emergency. Such circumstances result
in the person not having reasonable time or opportunity to obtain an
extension of their due date (see subsection (3) (a) of this rule) or to
otherwise timely file the state return. Circumstances beyond the con-
trol include, but are not necessarily limited to, the following:

(1) The delinquency was caused by the death or serious illness of
the person responsible for filing the state return or a member of the
immediate family. In order to qualify for penalty waiver, the death or
serious illness must directly prevent them from having reasonable time
or opportunity to arrange for timely filing of the state return. Gen-
erally, the death or serious illness must have occurred within ( (six%—
£y)) 60 days prior to the due date, provided that a valid state return
is filed within ((sixty)) 60 days of the due date.

(ii) The delingquency was caused by an unexpected and unavoidable
absence of the person responsible. Generally, this absence must be
within ((sixty)) 60 days prior to the due date, provided that a wvalid
state return is filed within ((sixty)) 60 days of the due date. "Un-
avoidable absence of the person responsible" does not include absences
because of business trips, vacations, personnel turnover, or personnel
terminations.

(iii) The delingquency was caused by the destruction by fire or
other casualty of estate records necessary for completion of the state
return.

(iv) An estate tax return was timely filed, but was filed incor-
rectly with another state due to an issue of the decedent's domicile.

(v) A Washington estate tax return was properly prepared and
timely filed, but was sent to the location for filing of the federal
estate tax return.

(7) Waiver or cancellation of interest. Title 83 RCW (Estate tax-
ation) does not provide any circumstances that allow for waiver of the
interest, even though penalty may be waived under limited circumstan-
ces (see subsection (6) of this ((seettern)) rule).

(8) Application of payment towards liability. The department will
apply taxpayer payments first to interest, next to penalties, and then
to the tax, without regard to any direction of the taxpayer.

(9) Estate tax return filing exemption—Qualifying family resi-
dence.

(a) A Washington return is not required to be filed for a dece-
dent's estate if:

(i) The estate is not otherwise required to file an estate tax
return to claim a specific electiony;

(ii) The decedent was survived by a spouse, and the decedent's
qualifying family residence included in the decedent's gross estate
passed from the decedent to the spouse, consistent with section 2056
of the Internal Revenue Code;

(iii) The value of the decedent's gross estate less the value of
the decedent's interest in a qualifying family residence that is in-
cluded in the value of the decedent's gross estate is less than the
applicable exclusion amount; and

(iv) The decedent died on or after January 1, 2025.

(b) The following definitions apply to subsection (9) of this
rule:
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(1) "Principal place of residence" means:

(A) A residence that has been occupied by both the decedent and
the decedent's spouse or domestic partner for more than six months of
the 12 months immediately preceding the decedent's date of death; or

(B) A residence of the decedent and the decedent's spouse or do-
mestic partner when, during the six-month period immediately preceding
the decedent's date of death, the decedent, the decedent's spouse or
domestic partner, or both the decedent and decedent's spouse or domes-
tic partner, were confined to a hospital, nursing home, assisted liv-
ing facility, adult family home, or home of a relative of the decedent
or decedent's spouse or domestic partner for purposes of long-term
care, i1if the decedent and the decedent's spouse or domestic partner
did not occupy any other residence for more than six months of the 12
months immediately preceding the decedent's date of death, and during
the six-month period immediately preceding the decedent's date of
death:

(I) The residence was temporarily unoccupied;

(II) The residence was occupied by either or both the decedent's
spouse or domestic partner; or a person financially dependent on the
decedent or the decedent's spouse or domestic partner for support; or

(IIT) The residence or portion of the residence was rented for
the purposes of paving costs related to the care of the decedent or
the decedent's spouse or domestic partner in a nursing home, hospital,
assisted living facility, or adult family home.

(1i) "Qualifving family residence" means the principal place of
residence of the marital community or domestic partnership at the de-
cedent's date of death.

(1ii) "Relative" has the same meaning as "member of the family"
in RCW 83.100.046.
(iv) "Residence" means a single-family dwelling unit, whether

such unit is separate or part of a multiunit dwelling, including the
land on which such dwelling stands, regardless of whether ownership of
the single-family dwelling unit and land on which the dwelling unit
stands is vested in the same person. "Residence" includes:

(A) A single-family dwelling unit in a cooperative housing asso-
ciation, corporation, or partnership, when the decedent has an owner-
ship share in such entity;

(B) A single-family dwelling unit situated upon lands the fee of
which is vested in or held in trust by the United States or any of its
instrumentalities, a federally recognized Indian tribe, a state of the
United States or any of its political subdivisions, or a municipal
corporation;

(C) A single—-family dwelling unit consisting of a manufactured/
mobile home or park model that has substantially lost its identity as
a mobile unit by virtue of it being fixed in location and placed on a
foundation with fixed pipe connections with sewer, water, or other
utilities; and

(D) A single-family dwelling unit consisting of a floating home
as defined in RCW 82.45.032.

(c) The tax preference performance statement described in RCW
82.32.808 is not required for purposes of eligibility for the exemp-
tion described in this subsection.
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