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PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed September 3, 2024, 4:01 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 24-11-023.

Title of Rule and Other Identifying Information: Labor standards
for adult entertainment establishments; creating new sections in chap-
ter 296-128 WAC.

Hearing Location(s): On October 14, 2024, at 11:00 a.m., at the
Department of Labor and Industries (L&I), 12806 Gateway Drive South,
Tukwila, WA 98168. A prehearing overview will begin at 10:00 a.m. The
hearing will start at 11:00 a.m. and will continue until all oral com-
ments are received. This public hearing will be held jointly with
L&I's division of occupational safety and health (DOSH); and

On October 15, 2024, at 2:00 p.m., virtual/telephonic hearing.
Join electronically https://lni-wa-gov.zoom.us/j/870756794627
pwd=ePBJQ2wvAbvYdydgkDOfFPMVb4YIx7.1; or join by phone (audio only)
253-205-0468 or 253-215-8782, Meeting ID 870 7567 9462, Passcode
140340150. A prehearing overview will begin at 1:00 p.m. The hearing
will start at 2:00 p.m. and will continue until all oral comments are
received. This public hearing will be held jointly with L&I's DOSH.

Date of Intended Adoption: December 2, 2024.

Submit Written Comments to: Bridget Osborne, L&I, Fraud Preven-
tion and Labor Standards (FPLS), P.O. Box 44510, Olympia, WA
98504-4510, email AERules@Lni.wa.gov, fax 360-902-5300, beginning Sep-
tember 4, 2024, 8:00 a.m., by October 18, 2024, by 5:00 p.m.

Assistance for Persons with Disabilities: Contact Bridget Os-
borne, phone 360-902-5552, fax 360-902-5300, email Aerules@Lni.wa.gov,
by October 7, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The Washington state legislature passed
ESSB 6105, chapter 250, Laws of 2024, during the 2024 legislative ses-
sion. ESSB 6105, codified under RCW 49.46.360, establishes the follow-
ing protections for entertainers at adult entertainment establish-
ments:

. Leasing or other fees must apply equally to all entertainers in
an establishment, be stated in a written contract, and continue
for at least three months;

. Establishments may not charge an entertainer any fees or interest
for late or nonpayments, for failure to appear at a scheduled
time, or that result in the entertainer carrying forward an un-
paid balance from any previously incurred leasing fee;

. Establishments may not charge a leasing fee in an amount greater
than the entertainer receives during the period of access or us-
age; or within an eight-hour period, any leasing fee that exceeds
the lesser of $150 or 30 percent of amounts collected by the en-
tertainer for nonprivate performance areas and 30 percent of
amounts collected by the entertainer for private performance
areas;

. If establishments charge a leasing fee, the contract must include
a method for estimating the total amounts collected by the enter-
tainer in any eight-hour period;

. Establishments must display signage in designated areas on for-
biddance of entertainers surrendering any tips or gratuities;
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. Establishments may not take adverse action against an entertainer
in response to the entertainer's use or collection of tips or
gratuities; and

. Establishments must provide an entertainer with written notice of
the reason or reasons for any termination or refusal to rehire
the entertainer within 10 business days.

L&I's FPLS division is proposing rules to clarify and implement
the requirements of ESSB 6105. The proposed rules also describe FPLS's
enforcement of ESSB 6105 including the complaint, investigation, cita-
tion, and appeals processes.

Other requirements related to adult entertainment establishments
under chapter 49.17 RCW are enforced by L&I's DOSH. DOSH is conducting
simultaneous rule making for the provisions of chapter 49.17 RCW en-
forced by the division in chapter 296-831 WAC.

Reasons Supporting Proposal: Rules are required to clarify and
enforce the labor standards for adult entertainers established under
ESSB 6105, codified in chapter 49.46 RCW.

Statutory Authority for Adoption: RCW 49.46.360.

Statute Being Implemented: RCW 49.46.360.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: L&I, governmental.

Name of Agency Personnel Responsible for Drafting: Bridget Os-
borne, Tumwater, Washington, 360-902-5552; Implementation and Enforce-
ment: Bryan Templeton, Tumwater, Washington, 360-902-5310.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Bridget
Osborne, L&I, FPLS, P.O. Box 44510, Olympia, WA 98504-4510, phone
360-902-5552, fax 360-902-5300, email AERules@Lni.wa.gov.

This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is explicit-

ly and specifically dictated by statute.

Scope of exemption for rule proposal:

Is partially exempt:
Explanation of partial exemptions:

This proposed rule
section is not
exempt (in whole or This proposed rule section is exempt (in
in part). Analysis is whole or in part). Provide RCW to support
Proposed WAC Sections and Title required this exemption.

1. WAC 296-128-90010 Definitions. X RCW 34.05.310 (4)(e) - Rules adopting or
incorporating by reference without material
change.

2. WAC 296-128-90020 Leasing fee and X

other fee requirements.

3. WAC 296-128-90030 Tips and gratuities. X
WAC 296-128-90040 Written contracts of X
leasing fees— Administrative
requirements.

5. WAC 296-128-90050 Required signage— X
Administrative requirements.
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This proposed rule
section is not
exempt (in whole or This proposed rule section is exempt (in
in part). Analysis is whole or in part). Provide RCW to support
Proposed WAC Sections and Title required this exemption.
6. WAC 296-128-90060 Written notice of X
reason for termination or refusal to rehire
—Administrative requirements.
. WAC 296-128-90070 Retaliation. X
8. WAC 296-128-90080 Enforcement— X
Compensation.
9. WAC 296-128-90090 Enforcement— X
Administrative violations.
10. | WAC 296-128-90100 Enforcement— X
Retaliation.
11 | WAC 296-128-90110 Administrative X
appeals.
12. | WAC 296-128-90120 Collection X
procedures.
13. | WAC 296-128-90130 Severability clause. X

The proposed rule does

not impose more-than-minor costs on busi-

nesses. Following is a summary of the agency's analysis showing how
costs were calculated. As outlined in the chart below, there are no

anticipated costs to comply

with the rule.

WAC 296-128-90010 (3), (4), and (7)

These definitions are explanatory and provide L&I's interpretation for the
term in chapter 49.46 RCW used in and throughout the rules and do not
independently impose a penalty or sanction on a person or entity.

WAC 296-128-90020

This section is explanatory and provides L&I's interpretation of RCW
49.46.360(3) and do not independently impose a penalty or sanction on a
person or entity.

WAC 296-128-90030

This section provides L&I's interpretation of RCW 49.46.360 (5) and (7).
The rule could impose a penalty on an establishment. RCW 49.46.360(7)
allows the department to enforce subsection (5) under the provisions of the
chapter and any applicable rules. The section does not create an additional
cost of compliance for employers, as payments are only required in the
event of a violation.

WAC 296-128-90040 (1), (3), and (5)

These subsections provide L&I's interpretation of RCW 49.46.360 (2)(b)
and (3)(e)(ii) and do not independently impose a penalty or sanction on a
person or entity.

WAC 296-128-90040(2)

This subsection provides L&I's interpretation of RCW 49.46.360 (2)(b)
and (3)(e)(ii) and could impose a penalty on an establishment. The section
does not create an additional cost of compliance for employers, as
payments are only required in the event of a violation.

WAC 296-128-90040(5)

This subsection provides recordkeeping requirements that could impose a
penalty on an establishment. The subsection creates no cost for
establishments because written contracts are required by statute. Creating
additional documents for estimating the total amounts is optional, therefore
there is no cost associated with compliance for establishments to also
maintain such records.

WAC 296-128-90050

This section provides L&I's interpretation of RCW 49.46.360 (5) and (7)
and does not independently impose a penalty or sanction on a person or
entity.
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WAC 296-128-90060(1)

This subsection provides L&I's interpretation of RCW 49.46.360 (6) and
(7) and does not independently impose a penalty or sanction on a person or
entity and does not impose costs to employers for the inclusion of
applicable date(s) on the written notices because such notices are already
required by RCW 49.46.360(6). Establishments are not required to
establish corrective action records, the establishment must simply maintain
and provide any corrective action records they chose to create, so there is
no additional cost.

WAC 296-128-90060 (2), (3), and (4)

These subsections provide L&I's interpretation of RCW 49.46.360 (6) and
(7) and do not independently impose a penalty or sanction on a person or
entity.

WAC 296-128-90070

This section provides L&I's interpretation of RCW 49.46.360 (5) and (7).
The rule could impose a penalty on an establishment. RCW 49.46.360(7)
allows the department to enforce subsection (5) under the provisions of the
chapter and any applicable rules. The section does not create an additional
cost of compliance for employers, as payments are only required in the
event of a violation.

WAC 296-128-90080 (1), (2), (4), (6), (7),
and (9)

These subsections provide L&I's interpretation of RCW 49.46.360(7) and
do not independently impose a penalty or sanction on a person or entity.

WAC 296-128-90080 (3) and (5)

These subsections provide L&I's interpretation of RCW 49.46.360(7) and
could impose a penalty on an establishment. RCW 49.46.360(7) allows the
department to enforce subsection (5) under the provisions of the chapter
and any applicable rules. The subsections do not create an additional cost
of compliance for employers, as payments are only required in the event of
a violation.

WAC 296-128-90080(8)

This subsection provides L&I's interpretation of RCW 49.46.360(7),
including the enforcement capability for the department to request an
establishment perform a self audit. The self-audit process is intended to
reduce the cost and burden of an investigation thus, there is no cost
associated with the rule.

WAC 296-128-90090 (1), (2), (3), (4), (7),
(8), (9), and (11)

These subsections provide L&I's interpretation of RCW 49.46.360(7) and
do not independently impose a penalty or sanction on a person or entity.

WAC 296-128-90090 (5) and (6)

These subsections provide L&I's interpretation of RCW 49.46.360(7) and
could impose a penalty on an establishment. RCW 49.46.360(7) allows the
department to enforce subsection (5) under the provisions of the chapter
and any applicable rules. The subsections do not create an additional cost
of compliance for employers, as payments are only required in the event of
a violation.

WAC 296-128-90090(10)

This subsection provides L&I's interpretation of RCW 49.46.360(7),
including the enforcement capability for the department to request an
establishment perform a self audit. The self-audit process is intended to
reduce the cost and burden of an investigation thus, there is no cost
associated with the rule.

WAC 296-128-90100 (1), (2), (3), (4), (6),
(7) and (8)

These subsections provide L&I's interpretation of RCW 49.46.360 (5) and
(7) and do not independently impose a penalty or sanction on a person or
entity. RCW 49.46.360(7) allows the department to enforce subsection (5)
under the provisions of the chapter and any applicable rules.

WAC 296-128-90100 (5) and (9)

These subsections provides L&I's interpretation of RCW 49.46.360 (5) and
(7) and could impose a penalty on an establishment. RCW 49.46.360(7)
allows the department to enforce subsection (5) under the provisions of the
chapter and any applicable rules. These subsections do not create an
additional cost of compliance for employers, as payments are only required
in the event of a violation.

WAC 296-128-90110

This section provides L&I's interpretation of RCW 49.46.360(7) and does
not independently impose a penalty or sanction on a person or entity.

WAC 296-128-90120

This section provides L&I's interpretation of RCW 49.46.360(7) and does
not independently impose a penalty or sanction on a person or entity.

WAC 296-128-90120

This section provides L&I's interpretation of RCW 49.46.360(7) and does
not independently impose a penalty or sanction on a person or entity.
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Joel Sacks

Director
0TS-5769.3
ADULT ENTERTAINMENT ESTABLISHMENTS

NEW SECTION

WAC 296-128-90010 Definitions. (1) "Adult entertainment" has
the same meaning as in RCW 49.17.470.

(2) "Adult entertainment establishment" or "establishment" has
the same meaning as in RCW 49.17.470.

(3) "Amounts collected" means an establishment's designated

charges for private performance areas and any individual performance
in a private or nonprivate area, based on the establishment's designa-
tion of what those services cost, whether presumed, contractual, or

posted.

(4) "Director" means the director of the department of labor and
industries, or the director's designated representative.

(5) "Entertainer" means any person who provides adult entertain-

ment within an adult entertainment establishment, whether or not a fee
is charged or accepted for entertainment and whether or not the person
is an employee under RCW 49.46.010.

(6) "Leasing fee" means a fee, charge, or other request for money
from an entertainer by an establishment in exchange for the entertain-
er's access or use of the establishment premises or for allowing an
entertainer to conduct entertainment on the premises.

(7) "Tips or gratuities™ or "tips and gratuities" means any
amount freely given by a customer to an entertainer. Tips and gratui-
ties are in addition to, and do not count towards an entertainer's
amounts collected.

NEW SECTION

WAC 296-128-90020 Leasing fee and other fee requirements. (1)
An establishment is not required to collect leasing fees or other fees
from an entertainer. If an establishment charges an entertainer any
leasing fee or other fee including, but not limited to, entertainment
fees or room charges, such fee(s) must:

(a) Apply equally to all entertainers in a given establishment;

(b) Apply due dates or required timing of fee payment equally to
all entertainers in a given establishment;

(c) Be stated in a written contract, including a method for esti-
mating the total amount collected by the entertainer in any eight-hour
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period for the purposes of calculating maximum leasing fee rates in
accordance with WAC 296-128-90040; and

(d) Continue to apply for a period of not less than three months.

(2) An establishment may not charge an entertainer fees or inter-
est:

(a) For late payments or nonpayment of any fee;

(b) For an entertainer's failure to appear at a scheduled time;

(c) That result in the entertainer carrying forward an unpaid
balance from any previously incurred leasing fee;

(d) In an amount greater than the entertainer receives during the
applicable period of access to or usage of the establishment premises;
or

(e) Within an eight-hour period, any leasing fee that exceeds:

(i) The lesser of $150 or 30 percent of amounts collected by the
entertainer in a nonprivate performance area; plus

(ii) 30 percent of amounts collected by the entertainer for adult
entertainment provided in a private performance area.

(iii) "30 percent of amounts collected" should be calculated
based on the estimated amount determined by the establishment in the
written contract, and not based on the exact amounts collected by an
entertainer during their shift.

(3) This section does not prevent an establishment from providing
leasing fee discounts or credits to encourage scheduling or charge
leasing fees that vary based on the time of day, so long as these are
applied uniformly.

(4) This section does not require an establishment to count exact
amounts collected by an entertainer at the end of a period of work.

NEW SECTION

WAC 296-128-90030 Tips and gratuities. (1) Entertainers are not
required to surrender any tips or gratuities including, but not limi-
ted to, participating in any tip pool.

(2) Entertainers are not required to disclose tip or gratuity
amounts to an establishment.

(3) Tips and gratuities are in addition to, and do not count to-
wards, amounts collected by the entertainer.

(4) An establishment may not take adverse action against an en-
tertainer in response to the entertainer's use of, collection of, or
refusal to surrender tips or gratuities.

NEW SECTION

WAC 296-128-90040 Written contracts of leasing fees—Administra-
tive requirements. (1) Any leasing fee or other fee including, but
not limited to, entertainment fees or room charges, charged by an es-
tablishment to an entertainer must be stated in a written contract.

(2) If the establishment charges leasing fees, the written con-
tract must include:

(a) A method for estimating the total amount collected by the en-
tertainer in any eight-hour period;

(b) The effective dates of the contract;
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(c) The duration of the contract, to be a period of not less than
three months;

(d) Leasing fee discounts or credits offered to the entertainer;
and

(e) Designated costs of services considered to be amounts collec-
ted by the entertainer. If designated costs vary based on the time of
day or the day of the week, the varied rates must be reflected in the
contract.

(3) An establishment's recorded tally of the number of dances
performed by an entertainer multiplied by amounts collected by the en-
tertainer, as designated in the written contract, may be considered a
method for estimating the total amounts collected by the entertainer
in any eight-hour period for the purposes of calculating maximum leas-
ing fee rates in WAC 296-128-90020 (2) (e). Leasing fee or other fee
violations caused by inaccurate tallies of the number of dances 1is
considered a compensation violation and enforced under WAC
296-128-90080.

(4) An establishment must keep copies of written contracts and
documents used in estimating the total amounts collected by an enter-
tainer, including records of dance tallies, for three years from the
contract end date.

(5) Failing to comply with this section is an administrative vio-
lation.

NEW SECTION

WAC 296-128-90050 Required signage—Administrative requirements.
(1) All establishments must display signage in areas designated for
entertainers that communicate:

(a) Entertainers are not required to surrender any tips or gratu-
ities; and

(b) An establishment may not take adverse action against an en-
tertainer in response to the entertainer's use or collection of tips
or gratuities.

(2) Failing to comply with this section is an administrative vio-
lation.

NEW SECTTION

WAC 296-128-90060 Written notice of reason for termination or
refusal to rehire—Administrative requirements. (1) An establishment
must provide an entertainer, or former entertainer, with written no-
tice of the reason(s) for any termination or refusal to rehire that
includes any applicable date(s) of events or corrective action that
led to the termination or rehire refusal.

(2) An establishment must provide the written notice of reason(s)
to the entertainer, or former entertainer, upon termination or refusal
to rehire or within 10 business days of the termination or refusal to
rehire the entertainer.

(3) An establishment is not required to provide an entertainer
with written notice of reason(s) for any refusal to rehire an individ-
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ual who last worked at the establishment more than three years from
the request for rehire.

(4) Failing to comply with this section is an administrative vio-
lation.

NEW SECTION

WAC 296-128-90070 Retaliation. (1) It is unlawful for an estab-
lishment to interfere with, restrain, or deny the exercise of any en-
tertainer right provided under or in connection with RCW 49.46.360 or
associated rules.

(2) It is unlawful for an establishment to adopt or enforce any
policy that may lead to or result in any termination or other adverse
action against an entertainer for exercising their rights under RCW
49.46.360 and associated rules.

(3) It is unlawful for an establishment to take any adverse ac-
tion against an entertainer because the entertainer has exercised
their rights provided under chapter 49.46 RCW or associated rules.
Such rights include, but are not limited to: The use or collection of
tips or gratuities; filing an action, or instituting or causing to be
instituted any proceeding under or related to RCW 49.46.360; or testi-
fying or intending to testify in any such proceeding related to any
rights provided under RCW 49.46.360 or associated rules.

(4) Adverse action means any action taken or threatened by an es-
tablishment against an entertainer for the entertainer's exercise of
rights under RCW 49.46.360 or associated rules, that may include, but
is not limited to:

(a) Denying, reducing, or delaying payment of amounts collected,
tips and gratuities, or any other amounts owed;

(b) Threatening to take, or taking, action based upon the immi-
gration status of an entertainer or an entertainer's family member;

(c) Terminating, suspending, or limiting reasonable access to the
establishment;

(d) Altering order of performances or stage time of an entertain-
er;

(e) Not playing an entertainer's requested music list during
their performance;

(f) Denial or delay of an entertainer's access to security serv-
ices;

(g) Moving an entertainer from a private performance area to a
nonprivate performance area, or otherwise interrupting, preventing, or
delaying an entertainer's opportunity for higher income; or

(h) Preventing an entertainer from working in any other lawful
occupation or business.

NEW SECTION

WAC 296-128-90080 Enforcement—Compensation. (1) The department
may enforce any amounts owed including, but not limited to, amounts
collected and tips or gratuities under RCW 49.46.360 and associated
rules as a wage payment requirement under RCW 49.48.082.
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(2) If an entertainer files a complaint with the department al-
leging amounts owed as a result of a violation of RCW 49.46.360 and
associated rules, the department will investigate the complaint. Al-
leged violations include, but are not limited to, improper leasing
fees or other fees, improper deductions, or the improper collection of
amounts owed to an entertainer, including tips or gratuities.

(3) If the department determines that an establishment has viola-
ted a requirement of RCW 49.46.360 or associated rules, the department
may order the establishment to pay entertainers all amounts owed, in-
cluding interest of one percent per month on all amounts owed. The
amounts and interest owed must be calculated from the first date
amounts were owed to the entertainer, except that the department may
not order the establishment to pay any amounts and interest that were
owed more than three years before the date the complaint was filed
with the department.

(4) Unless the complaint is otherwise resolved or withdrawn by
the entertainer, the department shall issue either a citation and no-
tice of assessment or a determination of compliance. The department
may not investigate any alleged violation that occurred more than
three years before the date that the entertainer filed the complaint.

(5) If the department determines that the violation of rights un-
der RCW 49.46.360 or associated rules was a willful violation, and the
establishment fails to take corrective action, the department may or-
der the establishment to pay the department a civil penalty as speci-
fied in (a) of this subsection.

(a) A citation assessing a civil penalty for a willful violation
of such rights will be $1,000 or an amount equal to 10 percent of the
total amount of unpaid amounts owed, whichever is greater, for each
willful violation. For a repeat willful violator, the citation assess-
ing a civil penalty will not be less than $2,000, but no greater than
$20,000 for each repeat willful violation.

(b) The department may not assess a civil penalty if the estab-
lishment reasonably relied on:

(1) A written order, ruling, approval, opinion, advice, determi-
nation, or interpretation of the director; or

(ii) An interpretive or administrative policy issued by the de-
partment and filed with the office of the code reviser. In accordance
with the department's retention schedule obligations under chapter
40.14 RCW, the department will maintain a complete and accurate record
of all written orders, rulings, approvals, opinions, advice, determi-
nations, and interpretations for purposes of determining whether an
establishment is immune from civil penalties under (b) of this subsec-
tion.

(c) The department may, at any time, waive or reduce a civil pen-
alty assessed under this section.

(d) The department will deposit civil penalties paid under this
section in the supplemental pension fund established under RCW
51.44.033.

(6) During any investigation under RCW 49.46.360, if the depart-
ment discovers information suggesting additional violations of any re-
quirements of RCW 49.46.360 or any associated rules, the department
may investigate and take appropriate enforcement action without any
additional complaint. The department may also initiate an investiga-
tion on behalf of one or more entertainers for a violation of any re-
quirements of RCW 49.46.360 or any associated rules, when the director
otherwise has reason to believe that a violation may have occurred or
will occur.
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(7) The department may conduct a consolidated investigation for
any alleged violations identified under RCW 49.46.360 or associated
rules, when there are common questions of law or fact involving enter-
tainers for the same establishment.

(8) The department may, for the purposes of enforcing RCW
49.46.360 or any associated rules, issue subpoenas to compel the at-
tendance of witnesses or parties and the production of documents and
records, administer oaths and examine witnesses under oath, take depo-
sitions, and seek affidavits or other verifications. The department
may request an establishment perform a self-audit of any records. The
results or conclusions of the self-audit must be provided to the de-
partment within a reasonable time. Reasonable timelines will be speci-
fied in the self-audit request. The records examined by the establish-
ment in order to perform the self-audit must be made available to the
department upon request.

(9) For purposes of this section, the following definitions ap-
ply:

(a) "Repeat willful violator" means any establishment that has
been the subject of a final and binding citation for a willful viola-
tion of one or more rights under RCW 49.46.360, and all associated
rules, within three years of the date of issuance of the most recent
citation for a willful violation of one or more such rights.

(b) "Willful" means a knowing and intentional action that is nei-
ther accidental nor the result of a bona fide dispute.

NEW SECTION

WAC 296-128-90090 Enforcement—Administrative wviolations. (1)
If an entertainer files a complaint with the department alleging a vi-
olation of any administrative requirement of RCW 49.46.360 or any as-
sociated rules, the department will investigate the complaint under
RCW 49.46.360. Alleged violations include, but are not limited to,
failure of an establishment to comply with: Written contract require-
ments of RCW 49.46.360 (2) and (3), signage requirements of RCW
49.46.360(5), notice requirements of RCW 49.46.360(6), and associated
rules.

(2) The department may not investigate any such alleged violation
of rights that occurred more than three years before the date that the
entertainer filed the complaint.

(3) If an entertainer files a timely complaint with the depart-
ment, the department will investigate the complaint and issue either a
citation assessing a civil penalty or a closure letter, unless the
complaint is otherwise resolved.

(4) If the department's investigation finds that an entertainer's
allegation cannot be substantiated, the department will issue a clo-
sure letter to the entertainer and the establishment detailing such
finding.

(5) If the department's investigation finds that the establish-
ment violated an administrative requirement, and the complaint is not
otherwise resolved, the department may, at its discretion, notify the
establishment that the department intends to issue a citation and no-
tice of assessment. The department may provide up to 30 days after the
date of such notification for the establishment to take corrective ac-
tion to remedy the violation. If the complaint is not otherwise re-
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solved, then the department shall issue a citation and notice of as-
sessment. The department's citation and notice of assessment may:

(a) Order the establishment to provide written notices of reasons
for the termination or refusal to rehire an entertainer;

(b) Order the establishment to cease using any written contracts,
policies, or notices that are in violation of RCW 49.46.360 or associ-
ated rules;

(c) Order the establishment to update and correct any written
contracts, policies, or notices that are in violation of RCW 49.46.360
or associated rules;

(d) For the first violation, order the establishment to pay the
department a civil penalty; and

(e) For a repeat violation, order the establishment to pay the
department up to double the last civil penalty issued.

(6) If the department determines that the violation of rights un-
der RCW 49.46.360 or associated rules was a willful violation, and the
establishment fails to take corrective action, the department may or-
der the establishment to pay the department a civil penalty as speci-
fied in (a) of this subsection.

(a) A citation assessing a civil penalty for a willful violation
of such rights will be $1,000 for each willful violation. For a repeat
willful violator, the citation assessing a civil penalty will not be
less than $2,000, but no greater than $20,000 for each repeat willful
violation.

(b) The department may not assess a civil penalty if the estab-
lishment reasonably relied on:

(i) A written order, ruling, approval, opinion, advice, determi-
nation, or interpretation of the director; or

(ii) An interpretive or administrative policy issued by the de-
partment and filed with the office of the code reviser. In accordance
with the department's retention schedule obligations under chapter
40.14 RCW, the department will maintain a complete and accurate record
of all written orders, rulings, approvals, opinions, advice, determi-
nations, and interpretations for purposes of determining whether an
establishment is immune from civil penalties under (b) of this subsec-
tion.

(c) The department may, at any time, waive or reduce a civil pen-
alty assessed under this section.

(d) The department will deposit civil penalties paid under this
section in the supplemental pension fund established under RCW
51.44.033.

(7) The department will send notice of a citation assessing a
civil penalty or the closure letter to both the establishment and the
entertainer.

(8) During any investigation under RCW 49.46.360 or associated
rules, if the department discovers information suggesting additional
violations of any requirements of RCW 49.46.360 or any associated
rules, the department may investigate and take appropriate enforcement
action without any additional complaint. The department may also ini-
tiate an investigation on behalf of one or more entertainers for a vi-
olation of any requirements of RCW 49.46.360 or any associated rules,
when the director otherwise has reason to believe that a violation may
have occurred or will occur.

(9) The department may conduct a consolidated investigation for
any alleged administrative violations identified under RCW 49.46.360
or associated rules, when there are common questions of law or fact
involving entertainers for the same establishment.
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(10) The department may, for the purposes of enforcing RCW
49.46.360 or any associated rules, issue subpoenas to compel the at-
tendance of witnesses or parties and the production of documents and
records, administer oaths and examine witnesses under oath, take depo-
sitions, and seek affidavits or other verifications. The department
may request an establishment perform a self-audit of any records. The
results or conclusions of the self-audit must be provided to the de-
partment within a reasonable time. Reasonable timelines will be speci-
fied in the self-audit request. The records examined by the establish-
ment in order to perform the self-audit must be made available to the
department upon request.

(11) For purposes of this section, the following definitions ap-
ply:

(a) "Repeat willful violator" means any establishment that has
been the subject of a final and binding citation for a willful viola-
tion of one or more rights under RCW 49.46.360, and all associated
rules, within three years of the date of issuance of the most recent
citation for a willful violation of one or more such rights.

(b) "Willful" means a knowing and intentional action that is nei-
ther accidental nor the result of a bona fide dispute.

NEW SECTION

WAC 296-128-90100 Enforcement—Retaliation. (1) An entertainer
who believes that they were subject to retaliation by their establish-
ment, as defined in WAC 296-128-90010, for the exercise of any enter-
tainer rights under RCW 49.46.360 or associated rules, may file a com-
plaint with the department within 180 days of the alleged retaliatory
action. The department may, at its discretion, extend the 180-day pe-
riod on recognized equitable principles or because extenuating circum-
stances exist. For example, the department may extend the 180-day pe-
riod when there is evidence that the establishment may have concealed
or misled the entertainer regarding the alleged retaliatory action.

(2) If an entertainer files a timely complaint with the depart-
ment alleging retaliation, the department will investigate the com-
plaint and issue either a citation and notice of assessment or a de-
termination of compliance, unless the complaint is otherwise resolved.

(3) The department may consider a complaint to be otherwise re-
solved when the entertainer and the establishment reach a mutual
agreement to remedy any retaliatory action, or the entertainer volun-
tarily withdraws the complaint. Mutual agreements include, but are not
limited to, rehiring, reinstatement, and payment of amounts due.

(4) If the department's investigation finds that the entertain-
er's allegation of retaliation cannot be substantiated, the department
will issue a determination of compliance to the entertainer and the
establishment detailing such finding.

(5) If the department's investigation finds that the establish-
ment retaliated against the entertainer, and the complaint is not oth-
erwise resolved, the department may, at its discretion, notify the es-
tablishment that the department intends to issue a citation and notice
of assessment. The department may provide up to 30 days after the date
of such notification for the establishment to take corrective action
to remedy the retaliatory action. If the complaint is not otherwise
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resolved, then the department shall issue a citation and notice of as-
sessment. The department's citation and notice of assessment may:

(a) Order the establishment to make payable to the entertainer
earnings or other amounts that the entertainer did not receive due to
the establishment's retaliatory action, including interest of one per-
cent per month on all amounts owed. The amounts and interest owed will
be calculated from the first date amounts were owed to the entertain-
er;

(b) Order the establishment to restore the entertainer to the po-
sition held by the entertainer when the retaliation occurred, or re-
store the entertainer to an equivalent position with equivalent hours,
schedule, benefits, pay, and other terms and conditions of entertain-
er's position;

(c) Order the establishment to cease using any policy that may
lead to or result in discipline against the entertainer for exercising
their rights under RCW 49.46.360 or associated rules;

(d) Order the establishment to update and correct any written
contracts, policies, or notices that are in violation of RCW 49.46.360
or associated rules;

(e) For the first violation, order the establishment to pay the
department a civil penalty as specified in WAC 296-128-790; and

(f) For a repeat violation, order the establishment to pay the
department up to double the civil penalty as specified in WAC
296-128-790.

(6) The department will send the citation and notice of assess-
ment or determination of compliance to both the establishment and en-
tertainer.

(7) During an investigation of the entertainer's retaliation com-
plaint, if the department discovers information suggesting alleged vi-
olations by the establishment of the entertainer's other rights under
chapter 49.46 RCW, and all associated rules, the department may inves-
tigate and take appropriate enforcement action without requiring the
entertainer to file a new or separate complaint. If the department de-
termines that the establishment violated additional rights of the en-
tertainer under chapter 49.46 RCW or any associated rules, the estab-
lishment may be subject to additional enforcement actions for the vio-
lation of such rights. If the department discovers information alleg-
ing the establishment retaliated against or otherwise violated rights
of other entertainers under chapter 49.46 RCW or any associated rules,
the department may launch further investigation under chapter 49.46
RCW or any associated rules, without requiring additional complaints
to be filed.

(8) Nothing in WAC 296-128-90010 through 296-128-90100 impedes
the department's ability to investigate under the authority prescribed
in RCW 49.48.040.

(9) Nothing in WAC 296-128-90010 through 296-128-90100 precludes
an entertainer's right to pursue private legal action.

NEW SECTION

WAC 296-128-90110 Administrative appeals. (1) A person, firm,
or corporation aggrieved by a citation or determination of compliance
issued by the department under WAC 296-128-90090 through 296-128-90100
may appeal the citation or determination of compliance to the director
by filing a notice of appeal with the director within 30 days of the

Certified on 9/17/2024 [ 13 ] WSR 24-18-110



Washington State Register WSR 24-18-110

department's issuance of the citation. A citation or determination of
compliance not appealed within 30 days is final and binding, and not
subject to further appeal.

(2) A notice of appeal filed with the director under this section
will stay the effectiveness of the citation or determination of com-
pliance pending final review of the appeal by the director as provided
for in chapter 34.05 RCW.

(3) Upon receipt of a notice of appeal, the director will assign
the hearing to an administrative law judge of the office of adminis-
trative hearings to conduct the hearing and issue an initial order.
The hearing and review procedures will be conducted in accordance with
chapter 34.05 RCW, and the standard of review by the administrative
law judge of an appealed citation or determination of compliance will
be de novo. Any party who seeks to challenge an initial order shall
file a petition for administrative review with the director within 30
days after service of the initial order. The director will conduct ad-
ministrative review in accordance with chapter 34.05 RCW.

(4) The director will issue all final orders after appeal of the
initial order. The final order of the director is subject to judicial
review in accordance with chapter 34.05 RCW.

(5) Orders that are not appealed within the period specified in
this section and chapter 34.05 RCW are final and binding, and not sub-
ject to further appeal.

(6) An establishment that fails to allow adequate inspection of
records in an investigation by the department under WAC 296-128-90090
through 296-128-90100 within a reasonable time period may not use such
records in any appeal under such rules to challenge the correctness of
any determination by the department of amounts due and penalties as-
sessed.

NEW SECTION

WAC 296-128-90120 Collection procedures. Collections of unpaid
citations will be handled pursuant to the procedures outlined in RCW
49.48.086.

NEW SECTION

WAC 296-128-90130 Severability clause. If any provision of the
rules in this chapter, or their application to any person or circum-
stance is held invalid, the remainder of these rules or their applica-
tion of the provision to other persons or circumstances is not affec-
ted.
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