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EMERGENCY RULES

THE EVERGREEN STATE COLLEGE
[Filed September 4, 2024, 2:32 p.m., effective September 4, 2024, 2:32 p.m.]

Effective Date of Rule: Immediately upon filing.

Purpose: To bring The Evergreen State College's student conduct
code (code) into compliance with a new final rule governing sex dis-
crimination grievance procedures recently adopted by the United States
Department of Education and to update the code to ensure its prohibi-
ted conduct and procedures adequately protect the interests of the
college community and the constitutional and procedural rights of in-
dividual students.

Citation of Rules Affected by this Order: Amending WAC
174-123-170, 174-123-200, 174-123-270, 174-123-280, 174-123-290,
174-123-310, 174-123-355, 174-123-360, 174-123-370, 174-123-380,
174-123-390, 174-123-400, 174-123-410, 174-123-420, 174-123-430, and
174-123-440.

Statutory Authority for Adoption: RCW 28B.40.120(12); chapter
34.05 RCW.

Other Authority: United States Department of Education, Title IX
Amendments of 1972.

Under RCW 34.05.350 the agency for good cause finds that state or
federal law or federal rule or a federal deadline for state receipt of
federal funds requires immediate adoption of a rule.

Reasons for this Finding: On April 19, 2024, the United States
Department of Education released its final rule under Title IX. This
rule requires institutions of higher education to adopt student disci-
plinary procedures addressing sex discrimination, including sex-based
harassment. The deadline for implementing this new rule is August 1,
2024.

Number of Sections Adopted in Order to Comply with Federal Stat-
ute: New 0, Amended 0, Repealed 0; Federal Rules or Standards: New O,
Amended 16, Repealed 0; or Recently Enacted State Statutes: New O,
Amended 0, Repealed 0.

Number of Sections Adopted at the Request of a Nongovernmental
Entity: New 0, Amended 0, Repealed O.

Number of Sections Adopted on the Agency's own Initiative: New O,
Amended 0, Repealed 0.

Number of Sections Adopted in Order to Clarify, Streamline, or
Reform Agency Procedures: New 0, Amended 0, Repealed 0.

Number of Sections Adopted using Negotiated Rule Making: New O,
Amended 0, Repealed 0; Pilot Rule Making: New 0, Amended 0, Repealed
0; or Other Alternative Rule Making: New 0, Amended 0, Repealed O.

Date Adopted: September 4, 2024.

Daniel B. Ralph
Rules Coordinator

OTs-5838.1
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AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-170 Prohibited conduct. The code of student rights
and responsibilities recognizes two types of prohibited conduct: Con-
duct related to community, and conduct related to persons. The subsec-
tions below outline the basic structures of community that the code
seeks to uphold, and the basic rights and expectations of students
that the code seeks to support. Conduct prohibited under Title IX of
the Education Amendments Act of 1972, 20 U.S.C. Sec. 1681, and associ-
ated procedures are set out in WAC 174-123-355 to 174-123-440 (supple-
mental Title IX student conduct procedures).

(1) Conduct related to community.

The Evergreen State College community is a vibrant and engaged
collective of individuals who have committed to the mission of the
college. The college's mission statement reads as follows: "As an in-
novative public liberal arts college, Evergreen emphasizes collabora-
tive, interdisciplinary learning across significant differences. Our
academic community engages students in defining and thinking critical-
ly about their learning. Evergreen supports and benefits from local
and global commitments to social justice, diversity, environmental
stewardship and service in the public interest." Students are encour-
aged to continue to grow individualistically while contributing to and
shaping the Evergreen community as each person brings new ideas, new
perspectives, and renewed focus that is invaluable at a liberal arts
college.

Students in the college community are expected to practice aca-
demic integrity: To author their own ideas and critique and evaluate
others' ideas in their own voices. The greater learning community of
the college can thrive only if each person works with a genuine com-
mitment to make their own authentic intellectual discoveries. To that
end it is a community expectation that students and recognized organi-
zations will not engage in the following prohibited conduct, which
constitute violations of this code:

(a) Academic dishonesty which includes, but is not limited to,
the following:

(1) Cheating includes any attempt to give or obtain unauthorized
assistance relating to the completion of an academic assignment;

(ii) Plagiarism includes taking and using as one's own without
proper attribution the ideas, writings, or work of another person in
completing an academic assignment. Plagiarism may also include the un-
authorized submission of academic work for credit that has been sub-
mitted for credit in another course;

(iii) Fabrication includes falsifying data, information, or cita-
tions in completing an academic assignment and also includes providing
false or deceptive information to an instructor concerning the comple-
tion of an assignment;

(iv) Using assistance or materials that are expressly forbidden
to complete an academic product or assignment;

(v) The unauthorized collaboration with any other person during
the completion of independent academic work;

(vi) Knowingly falsifying or assisting in falsifying in whole, or
in part, the contents of one's academic work;

(vii) Permitting any other person to substitute oneself to com-
plete academic work; or
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(viii) Engaging in any academic behavior specifically prohibited
by a faculty member in the course covenant, syllabus, or individual or
class discussion.

(b) Damaging, defacing, destroying, or tampering with college
property or other personal or public property. This includes, but is
not limited to, graffiti and vandalism.

(c) Disorderly conduct which includes any individual or group be-
havior which is abusive, obscene, violent, excessively noisy, or which
unreasonably disturbs institutional functions, operations, classrooms,
other groups or individuals. These behaviors include, but are not
limited to, those which obstruct or interfere with institutional ac-
tivities, programs, events, or facilities, such as:

(1) Any unauthorized occupancy of facilities owned or controlled
by the college, or blockage of access to or from such facilities, or
the occupation of college property after being given notice to depart;

(ii) Interference with the ability of any authorized person to
gain access to any activity, program, event, or facility sponsored or
controlled by the college;

(iii) Any obstruction or delay of a public safety officer, police
officer, firefighter, EMT, or any official of the college;

(iv) The use of force or violence (actual or threatened) to deny,
impede, obstruct, impair, or interfere with the freedom of movement of
any person, or the performance of duties of any college employee;

(v) Participation in a disruptive or coercive demonstration. A
demonstration is considered disruptive or coercive if it substantially
impedes college operations, interferes with the rights of others, or
takes place on premises or at times where students are not authorized
to be;

(vi) Obstruction of the free flow of pedestrian or vehicular
traffic on college property or at college sponsored/supervised func-
tions; or

(vii) Public urination or defecation.

(d) Disruptive behavior in the classroom may be defined as, but
not limited to, behavior that unreasonably obstructs or disrupts the
learning environment (e.g., outbursts which disrupt the flow of in-
struction or prevent concentration on the subject taught, failure to
cooperate in maintaining the learning community as defined in the
course syllabus or covenant, and the continued use, after being given
notice to stop, of any electronic or other noise or light emitting de-
vice which disturbs others, unless use of such technologies are an au-
thorized accommodation for a documented disability for that program).

The faculty member has responsibility for maintaining a produc-
tive classroom and can order the temporary removal or exclusion from
the classroom of any student engaged in disruptive behavior or behav-
ior that violates the general rules and regulations of the college for
each class session during which the behavior occurs. Extended or per-
manent exclusion from the classroom, beyond the session in which the
conduct occurred, or further conduct action can be effected only
through appropriate procedures of the college. The faculty member may
also report incidents of classroom misconduct to the student conduct
office.

(e) Forgery, alteration, or the misuse of college documents, re-
cords or identification cards.

(f) Failure to comply with the direction of or failure to identi-
fy yourself to a college official or other public official acting in
the performance of their duties.
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(g) Unauthorized entry into or onto, or the unauthorized remain-
ing in, or upon, any college premises; or the unauthorized possession,
duplication, or use of a college key or other access device.

(h) Sounding of a false alarm which includes, but is not limited
to, initiating or causing to be initiated any false report, warning or
threat, such as that of fire, explosion or emergency that intentional-
ly causes a false emergency response; and the improper use or disa-
bling of safety equipment and signs.

(2) Conduct related to persons.

Students of The Evergreen State College are to practice good cit-
izenship in the campus community and beyond. Our collective efforts
include implementation of the education, experiential learning, and
skills gained through engagement with the faculty, staff, and students
of the college. Engagement can be through civil discussions, a free
exchange of ideas, participation in events and programs, or through
other interactions where the desire to create spaces for learning are
present. Students are encouraged to pursue new opportunities to engage
and expand their intellectual curiosities and develop an understanding
of the global society in which we live.

Students in the college community participate with fellow commun-
ity members (faculty, staff, students, and members of the community
beyond The Evergreen State College) in dialogue, educational activi-
ties, social events, and more with a focus on civil engagement and be-
ing one's best self. To that end it is a community expectation that
students or recognized organizations will not engage in the following
prohibited conduct, which constitute violations of this code:

(a) Alcohol, drug, and tobacco violations.

(1) Alcohol. The use, possession, delivery, sale, manufacture, or
being observably under the influence of any alcoholic beverage, except
as permitted by law and applicable college policies.

(ii) Cannabis. The use, possession, delivery, or sale of cannabis
or the psychoactive compounds found in cannabis, regardless of form,
or being observably under the influence of cannabis or the psychoac-
tive compounds found in cannabis. Cannabis use and possession is ille-
gal under federal law and the college is required to prohibit the pos-
session, use and distribution of illicit drugs, including cannabis, as
a condition of receiving federal funding.

(iii) Drugs. The use, possession, delivery, sale, manufacture, or
being observably under the influence of any mood altering drug, or any
other controlled substance under chapter 69.50 RCW, except as prescri-
bed for a student's use by a licensed practitioner.

(iv) Tobacco, electronic cigarettes, and related products. The
use of tobacco, electronic cigarettes, and related products is pro-
hibited except as allowed by college policy in designated smoking
areas. Related products include, but are not limited to, cigarettes,
pipes, bidi, clove cigarettes, water pipes, hookahs, chewing tobacco,
vaporizers, and snuff.

(b) Assault. Unwanted touching, physical harm or abuse, or
threats of physical harm or abuse which threaten the health or safety
of another person.

(c) Cyber misconduct. The term "cyber misconduct" includes, but
is not limited to, behavior involving the use of a computer, computer
network, the internet, or use of electronic communications including,
but not limited to, electronic mail, instant messaging, list serves,
electronic bulletin boards/discussion boards, ad forums and social me-
dia sites or platforms, to disrupt college function, adversely affect
the pursuit of the college's objectives, or to stalk, harm or harass,
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or engage in other conduct which threatens or is reasonably perceived
as threatening the physical or mental safety of another person, or
which is sufficiently severe, persistent, or pervasive that it inter-
feres with or diminishes the ability of an individual to participate
in or benefit from the services, activities, or privileges provided by
the college, or an employee to engage in work duties.

(d) Failure to be truthful to the college or a college official.
This includes, but is not limited to, knowingly making false charges
against another member of the college community; and providing false
or misleading information in an application for admission or to gain
employment.

(e) Failure to follow fire safety regulations. Failure to evacu-
ate during a fire alarm; the improper use or damaging of fire preven-
tion or safety equipment, such as fire extinguishers, smoke detectors,
alarm pull stations, or emergency exits; or the unauthorized setting
of fires.

(f) Harm. Behavior directed at an individual that based on a rea-
sonable person's standard is sufficiently severe, pervasive, or per-
sistent such that it diminishes or interferes with the ability of an
individual to participate in or benefit from the services, activities,
or privileges provided by the college or an employee to engage in
their work duties. This includes, but is not limited to, intimidation,
verbal abuse, threat(s), bullying, or other conduct which threatens or
is reasonably perceived as threatening the physical or mental safety
of another person. Bullying is repeated or aggressive unwanted behav-
ior, not otherwise protected by law that intentionally humiliates,
harms, or intimidates another person.

(g) Harassment. Conduct against a person on the basis of protec-
ted status that is sufficiently severe, pervasive, or persistent as to
interfere with or diminishes the ability of a person to participate in
or benefit from the services, activities, or privileges provided by
the college, or an employee to engage in work duties.

(h) Hazing. Conduct that includes any activity or method of ini-
tiation into a recognized organization or student social, living,
learning, or athletic group that causes, or is likely to cause, bodily
danger or physical or mental harm to any member of the college commun-
ity.

(1) Knowingly assisting another person to violate the code or
failing to report to a college official conduct that constitutes sig-
nificant damage to property or a serious danger to the health or phys-
ical safety of an individual.

(j) Lewd conduct. Behavior which is sexualized or obscene that is
not otherwise protected under the law including, but not limited to,
exposing genitalia, and engaging in sexual intercourse or sexual ac-
tivity in public.

(k) Obstructive behavior in conduct conferences or hearings. Any
conduct at any stage of a process or investigation that is threatening
or disorderly, including:

(1) Failure to abide by the directives of a student conduct offi-
cial or college official(s) in the performance of their duties;

(ii) Knowing falsification, distortion, or misrepresentation of
information before a student conduct official or hearing panel;

(iii) Deliberate disruption or interference with the orderly con-
duct of a conduct conference or hearing proceeding;

(iv) Making false statements to any student conduct officials or
hearing panel;
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(v) Attempting to influence the impartiality of a member of a
hearing panel or a student conduct official prior to, or during the
course of, a proceeding; or

(vi) Harassment or intimidation of any participant in the college
conduct process.

(1) Recording. The recording of any private conversation, by any
device, without the voluntary permission of all persons engaged in the
conversation except as permitted by state law, chapter 9.73 RCW. For
purposes of this section, the term "permission" will be considered ob-
tained only when one party has announced to all other parties engaged
in the communication or conversation that such communication or con-
versation will be recorded or transmitted; and the announcement itself
is recorded as part of the conversation or communication.

(m) Retaliation. Harming, threatening, intimidating, coercing, or
taking adverse action of any kind against a person because such person
reported an alleged violation of the code or college policy, provided
information about an alleged violation, or participated as a witness
or in any other capacity in a college investigation or conduct pro-
ceeding.

(n) Theft (attempted or actual) of property, services, or identi-
ty. This includes, but is not limited to, using, taking, attempting to
take, possessing, or aiding another to take college property or serv-
ices, or property belonging to any person, without express permission.
Identity theft is the use of another person's name and personal infor-
mation including, but not limited to, private identifying information,
without their permission in order to gain a financial advantage or ob-
tain credit or other benefits in the other person's name.

(o) Viewing, distributing, photographing, or filming another per-
son without that person's knowledge and voluntary permission, while
the person being photographed, viewed, or filmed is in a place where
they would have a reasonable expectation of privacy. The term "permis-
sion" will be considered obtained if there are signed waivers, written
permission, or verbal agreement recorded with specificity to the con-
tent.

(p) Violation of any college policy including, but not limited
to, residential and dining services policies, appropriate use of in-
formation technology resources policies, and WAC 174-136-043 regarding
weapons.

(q) Violation of federal, state, or local law including being
charged by law enforcement, or convicted of a felony or misdemeanor,
under circumstances where it is reasonable to conclude that the pres-
ence of the person on college premises would constitute a danger to
the physical or mental safety of a member(s) of the college community.

(r) Stalking is a course of conduct directed at a specific person
or group that would cause a reasonable person to feel fear for their
physical or mental safety, or the physical or mental safety of anoth-
er. A course of conduct includes two or more acts including, but not
limited to, those in which a person directly, or through third par-
ties, by any action, method, device, or means follows, monitors, ob-
serves, surveils, threatens, or communicates to or about the complai-
nant, or interferes with the complainant's property.

(s) Sexual misconduct. The term "sexual misconduct" includes sex-
ual harassment, sexual exploitation, sexual violence, relationship vi-
olence, domestic violence, and stalking. ((Sexuwal—harassment)) Sex
discrimination as prohibited by Title IX is defined in the supplemen-
tal Title IX student conduct procedures. See WAC 174-123-355.

(3) Sexual misconduct and consent.
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In order to understand the definitions of prohibited conduct in
this section, and to adjudicate complaints of sexual misconduct, it is
necessary to provide a further definition of consent. This section
provides information about consent related to sexual misconduct.

Consent means knowing, voluntary, and clear permission by word or
action, to engage in mutually agreed upon sexual activity. Each party
has the responsibility to make certain that the other has consented
before engaging in the activity. For consent to be valid, there must
be at the time of the act of sexual intercourse or sexual contact ac-
tual words or conduct indicating freely given agreement to have sexual
intercourse or sexual contact.

A person cannot consent if they are unable to understand what is
happening or are disoriented, helpless, asleep, or unconscious for any
reason, including due to alcohol or other drugs. An individual who en-
gages in sexual activity when the individual knows, or should know,
that the other person is physically or mentally incapacitated has en-
gaged in nonconsensual conduct.

Intoxication is not a defense against allegations that an indi-
vidual has engaged in nonconsensual sexual conduct.

Consent cannot be obtained by force or coercion. Force is the use
of physical violence and/or imposing on someone physically to gain
sexual access. Force also includes threats or intimidation (words or
actions that cause an individual to submit to or comply with sexual
contact or intercourse due to fear for their safety and/or implied
threats) that overcomes free will or resistance. Coercion i1s unreason-
able pressure for sexual contact or sexual intercourse. When someone
makes clear to another person by word or action that they do not want
to engage in sexual contact or intercourse, that they want to stop, or
that they do not want to go past a certain point of sexual contact or
intercourse, continued pressure beyond that point is coercive.

(a) Sexual harassment. The term "sexual harassment" means unwel-
come sexual or gender-based conduct, including unwelcome sexual advan-
ces, requests for sexual favors, quid pro quo harassment, and other
verbal, nonverbal, or physical conduct of a sexual or a gendered na-
ture that is sufficiently severe, pervasive, or persistent as to:

(1) Deny or limit the ability of a person to participate in or
benefit from the services, activities, or privileges provided by the
college; or

(ii) Alter the terms or conditions of employment for a college
employee or employees; and/or

(iii) Create an intimidating, hostile, or offensive environment
for other community members.

(b) Sexual exploitation. The term "sexual exploitation”" means
conduct that takes nonconsensual or abusive sexual advantage of anoth-
er for their own or another's benefit. Sexual exploitation includes,
but is not limited to, nonconsensual recording of sexual activity or
the nonconsensual distribution of a consensual or nonconsensual re-
cording or image; going beyond the boundaries of consent; forcing an-
other person to engage in sexual activity for payment; or knowingly
exposing someone to or transmitting a sexually transmitted infection.

(c) Sexual violence. "Sexual violence" is a type of sexual dis-
crimination and harassment. The term "sexual violence" means an act or
acts of a sexual nature against a person without their consent. Non-
consensual sexual intercourse, nonconsensual sexual contact, domestic
violence, relationship violence, and stalking are all types of sexual
violence.
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(1) Nonconsensual sexual intercourse is any sexual intercourse
(anal, oral, or wvaginal), however slight, with any object or body
part, by a person upon another person, that is without consent and/or
by force. Sexual intercourse includes anal or vaginal penetration by a
penis, tongue, finger or another body part or object, or oral copula-
tion by mouth to genital contact. Nonconsensual sexual intercourse al-
so includes forcing a person to engage in vaginal or anal penetration
by a penis, object, tongue or finger, or oral copulation by mouth to
genital contact.

(ii) Nonconsensual sexual contact is any intentional sexual
touching, however slight, with any object or body part, by a person
upon another person that is without consent and/or by force. Sexual
contact includes intentional contact with the lips, breasts, buttock,
groin, or genitals, or clothing covering any of those areas, or touch-
ing another with any of these body parts, or making another touch you
or themselves with or on any of these body parts, or any other inten-
tional bodily contact in a sexual manner.

(d) Domestic violence. The term "domestic violence" means the in-
fliction of physical harm, bodily injury, assault, or the fear of im-
minent physical harm, bodily injury, or assault committed against a
current or former spouse or intimate partner, current or former cohab-
itant, a person with whom the person shares a child in common, or a
person with whom one resides.

(e) Relationship violence. The term "relationship violence," also
known as dating violence, means the infliction of physical harm, bodi-
ly injury, assault, or the fear of imminent physical harm, bodily in-
jury or assault committed against a person who is or has been in a so-
cial relationship of a romantic or intimate nature with the complai-
nant. The existence of such a relationship will be presumed based on
the reporting party's statement and with consideration of the length
of the relationship, the type of relationship, and the frequency of
interaction between the persons involved in the relationship.

(f) Stalking. The term "stalking" means a course of conduct di-
rected at a specific person or group that would cause a reasonable
person to feel fear for their physical or mental safety, or the physi-
cal or mental safety of another. A course of conduct includes two or
more acts including, but not limited to, those in which a person di-
rectly, or through third parties, by any action, method, device, or
means follows, monitors, observes, surveils, threatens, or communi-
cates to or about the complainant, or interferes with the complai-
nant's property.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-200 Interim measures. (1) Interim restrictions. The
student conduct official or designee may institute interim restric-
tions prior to, or at any stage during, a student conduct proceeding
when the physical or mental safety of any member of the college com-
munity is deemed at risk. The interim restriction may include a no
contact order and/or loss of privileges.

(a) A student issued an interim restriction that includes loss of
privileges will receive written notice of the interim restriction, the
reason for instituting an interim restriction, and advised of the
date, time, and place for a hearing regarding the interim restriction
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before the student conduct official, or their designee. The hearing
will take place no later than five business days from the effective
date of the interim restriction.

(b) The interim restriction has immediate effect and will remain
in place during any procedural review process, until an agreement of
accountability exists, a student conduct official issues a determina-
tion of responsibility, an appeal panel issues a final determination,
or the student conduct official notifies the respondent in writing
that the interim restriction has been modified or is no longer in ef-
fect.

(2) Interim suspension. This is a temporary exclusion from en-
rollment, including exclusion from college premises or denial of ac-
cess to all activities or privileges for which a respondent might oth-
erwise be eligible, while an investigation or student conduct proceed-
ing is pending. The senior college official or their designee may im-
pose an interim suspension, which has immediate effect, if there is
probable cause to believe that the respondent has violated any provi-
sion of the code and presents a substantial or ongoing danger to the
physical or mental safety of any member of the college community; or
poses an ongoing threat of substantial disruption of, or interference
with, teaching, learning, or the operations of the college.

(a) Any student assigned an interim suspension will be provided
oral or written notice of the interim suspension. If oral notice is
given, a written notification will be served on the respondent within
two business days of the oral notice.

(b) The written notice will be entitled "Notice of Interim Sus-
pension” and will include:

(1) The reasons for imposing the interim suspension, including a
description of the conduct giving rise to the interim suspension and
reference to the provisions of the code allegedly violated;

(ii) The date, time, and location when the respondent must appear
before the senior college official or their designee for a hearing on
the interim suspension; and

(iii) The conditions, if any, under which the respondent may
physically access the campus or communicate with members of the campus
community. If the respondent has been barred from the campus, a notice
will be included that warns the student that their privilege to enter
into or remain on college premises has been withdrawn, and that the
respondent will be considered trespassing if the respondent enters the
college campus other than as approved by the senior college official
or their designee.

(c) The senior college official or their designee will conduct a
hearing on the interim suspension within five business days after im-
position of the interim suspension.

(d) During the interim suspension hearing, the issue before the
senior college official or their designee is whether there are reason-
able grounds to believe that the interim suspension should be contin-
ued pending the conclusion of student conduct proceedings and/or
whether the interim suspension should be less restrictive in scope.

(e) The student will be afforded an opportunity to explain why
interim suspension should not be continued while conduct proceedings
are pending or why the interim suspension should be less restrictive
in scope.

(f) If the student fails to appear at the designated hearing
time, the senior college official or their designee may order that the
interim suspension remain in place pending the conclusion of the in-
vestigation and conduct or Title IX proceedings.
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(g) As soon as practicable following the hearing, the senior col-
lege official or their designee will issue a written decision which
will include a brief explanation for any decision continuing and/or
modifying the interim suspension.

(h) To the extent permissible under applicable law, the senior
college official or their designee will provide a copy of the decision
to all persons or offices who may be bound or protected by it.

(1) In cases involving allegations of assault, non-Title IX sexu-
al misconduct, or Title IX ( (sexuwat—harassment)) sex discrimination,
the complainant will be notified that an interim suspension has been
imposed on the same day that the interim suspension notice is served
on the student. The college will also provide the complainant with
same day notice of any subsequent changes to the interim suspension
order.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-270 Brief adjudicative appeal proceedings—Initial
hearing. Brief adjudicative proceedings will be conducted by a con-
duct review officer. Conduct review officers shall be designated by
the senior college official. The conduct review officer will not par-
ticipate in any case in which they are or have been involved; or in
which there is direct or personal interest, prejudice, or bias.

(1) The parties to a brief adjudicative proceeding are the re-
spondent, the student conduct official, and the complainant in cases
involving assault or ((pep—FitteTIX)) sexual misconduct. Before taking
action, the conduct review officer will conduct an informal hearing
and provide each party:

(a) An opportunity to be informed of the college's view of the
matter; and

(b) An opportunity to explain the student's view of the matter.

(2) The conduct review officer will schedule an informal hearing
and serve written notice of the hearing to the parties at least seven
calendar days in advance of the hearing. The notice of informal hear-
ing will include the following:

(a) The date, time, location, and nature of the hearing;

(b) A date by which the parties must identify advisors as well as
requests for reasonable accommodations, if any;

(c) A date on which the parties may review documents held by the
student conduct official; and

(d) A date by which the parties must provide a list of witnesses
and copies of any documents to other parties and to the conduct review
officer.

(3) The conduct review officer will serve an initial decision
upon the parties within ((fer)) 10 calendar days of the completion of
the informal hearing. The initial decision will contain a brief writ-
ten statement of the reasons for the decision and information about
how to seek administrative review of the initial decision. If no re-
quest for review is filed within ((er)) 10 business days of service
of the initial decision, the initial decision will be deemed the final
decision.

(4) If the conduct review officer determines that the respon-
dent's conduct may warrant imposition of a college or college housing
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suspension of more than ((fewr)) 10 days or college expulsion or col-
lege housing eviction, the matter will be referred to the student con-
duct appeal panel for a new hearing.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-280 Brief adjudicative appeal proceedings—Adminis-
trative review of initial decision. (1) An initial decision may be
appealed to the senior college official or designee, provided a party
files a written request including the grounds for appeal for review
with the conduct review officer within ((fen)) 10 calendar days of
service of the initial decision. The grounds for appeal are limited to
new information not available at the time of the initial process, pro-
cedural error that impacted the outcome of the process, and/or bias of
the student conduct official, or the conduct review officer.

(2) The senior college official or designee will not participate
in any case in which they are or have been involved as a complainant
or witness, or in which there is direct or personal interest, preju-
dice, or bias.

(3) During the appeal, the senior college official or designee
will give each party an opportunity to file written responses explain-
ing their view of the matter and will make any inquiries necessary to
ascertain whether the sanctions should be modified or whether the pro-
ceedings should be referred to the student conduct appeal panel for a
hearing.

(4) The decision on appeal must be in writing and must include a
brief statement of the reason for the decision and must be served on
the parties within ((&wenty)) 20 calendar days of the request for ap-
peal. The decision will contain a notice whether appeal to Thurston
County superior court is available.

(5) If the senior college official or designee determines that
the respondent's conduct may warrant imposition of a college suspen-
sion of more than ((fer)) 10 days or college expulsion, the matter
will be referred to the student conduct appeal panel for a hearing.

(6) In cases involving allegations of assault or ((rer—TFitde—FX))
sexual misconduct, the senior college official or designee, on the
same date as the final decision is served on the respondent, will
serve a written notice upon the complainant informing the complainant
whether the allegations of assault or ((rea—Fitle—TFX)) sexual miscon-
duct were found to have merit and describing any resolution and sanc-
tions and/or conditions imposed upon the respondent, including suspen-
sion or expulsion of the respondent. The decision will contain a no-
tice whether appeal to Thurston County superior court is available.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-290 Appeal panel proceedings—Hearing procedures.
(1) If not addressed in the code, the proceedings of the student con-
duct appeal panel will be governed by the Administrative Procedure
Act, chapter 34.05 RCW.
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(2) The senior college official, or designee, will schedule a
hearing before the student conduct appeal panel and serve written no-
tice of the hearing to the parties at least ((fer)) 10 calendar days
in advance of the hearing. The notice period may be shortened by the
senior college official, or designee, with the parties' permission;
and the senior college official may reschedule a hearing to a later
time for good cause.

(3) The notice of hearing will include the following:

(a) The date, time, location, and nature of the hearing;

(b) A date by which the parties must identify advisors as well as
requests for reasonable accommodations, if any;

(c) A date by which the parties must provide a list of witnesses
and copies of any documents to be provided to the appeal panel. The
date for providing documents must be at least five business days prior
to the hearing date. Documents and witness names submitted after the
deadline stated in the hearing notice will be admitted at the discre-
tion of the appeal panel. Documents and witness names submitted after
the deadline may be excluded from the hearing absent a showing of good
cause;

(d) A date on which the parties to the appeal may review docu-
ments and witness lists submitted to the panel, which must be no less
than three business days prior to the hearing.

(4) The panel chair is authorized to make determinations regard-
ing requests for postponement, release of information, or other proce-
dural requests, provided that good cause for the request is shown. Re-
quests for reasonable accommodations based on disability will be de-
termined by the college's disability compliance officer.

(5) The panel chair may provide to the panel members in advance
of the hearing copies of:

(a) The student conduct official's determination of responsibili-
ty and required resolution and sanction(s);

(b) The decision of the conduct review officer, if any;

(c) The review on appeal of the senior college official, if any;
and

(d) The notice of appeal by the respondent or complainant.

If doing so, the chair should remind the members that these docu-
ments are not evidence of any facts they may allege.

(6) The parties may agree before the hearing to designate specif-
ic exhibits as admissible without objection and, if they do so, wheth-
er the panel chair may provide copies of these admissible exhibits to
the panel members before the hearing.

(7) Only those materials and information presented at the hearing
will be considered. The chair may exclude or limit ineffectual, irrel-
evant, or unduly repetitious information.

(8) The student conduct official or designee, upon request, will
provide reasonable assistance to the parties in obtaining relevant and
admissible evidence that is within the college's control.

(9) Communications between panel members and other hearing par-
ticipants regarding any issue in the proceeding, other than procedural
communications that are necessary to maintain an orderly process, are
generally prohibited without notice and opportunity for all parties to
participate. Any improper communication, as further provided in RCW
34.05.455, is prohibited.

(10) Each party may be accompanied at the hearing by an advisor
of the party's choice. A respondent, or complainant in a case involv-
ing allegations of ((mer—Fitte—FX)) sexual misconduct or assault may
elect to be represented by an attorney at the their own cost, and will
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be deemed to have waived that right unless, at least five business
days before the hearing, written notice of the attorney's identity and
participation is filed with the panel chair with a copy to the student
conduct official. The panel will ordinarily be advised by an assistant
attorney general. The student conduct official may be represented by
an assistant attorney general.

(11) The complainant and the respondent are neither encouraged
nor required to be assisted by an advisor of their choosing at their
own expense. Both the respondent and the complainant will be provided
the option to have a trained procedural advisor provided by the col-
lege to assist them prior to and during the hearing in order to under-
stand their rights in the appeal process. A college procedural advisor
may not represent an individual in the appeal proceeding. Proceedings
will not be automatically delayed due to the scheduling conflicts of
any advisor.

(12) Each party is expected to present all information during the
proceedings.

(13) In cases where the complaint alleges ((pepr—Fitde—FX)) sexual
misconduct or assault, the complainant may present information during
the proceedings.

(14) Upon the failure of any party to attend or participate in a
hearing, the student conduct appeal panel may either:

(a) Proceed with the hearing and issue a determination; or

(b) Serve a decision of default in accordance with RCW 34.05.440.

(15) The hearing is a closed proceeding which includes only mem-
bers of the panel; the advisor to the panel, if any; the student con-
duct official and their advisor, if any; the complainant and the re-
spondent and their advisor(s), if any; and persons requested to pro-
vide information at the hearing. Admission of any other person to the
hearing is at the discretion of the panel chair.

(16) All procedural questions and other decisions are subject to
the final decision of the panel chair unless otherwise provided for in
these rules. The chair will ensure that the proceeding is held in an
orderly manner such that the rights of all parties to a full, fair,
and impartial proceeding that adheres to the code is achieved.

(17) There will be a single verbatim sound recording of the hear-
ing, and the record will be on file with the senior college official
and is the property of the college in accordance with RCW 34.05.449.

(18) All testimony will be given under oath or affirmation. Evi-
dence will be admitted or excluded at the discretion of the panel
chair.

(19) In cases involving allegations of ((mer—TFitde—TFX)) sexual
misconduct or assault, neither party will directly question or cross
examine one another. Attorneys for the parties are also prohibited
from questioning the other party. All cross examination questions will
be directed to the panel chair, who has the discretion to pose the
questions on the party's behalf.

(20) In cases involving Title IX ( (sexgal—harassment)) sex dis-
crimination, non-Title IX sexual misconduct, or assault, the senior
college official may designate an external hearing panel chair to pre-
side over the hearing. The external hearing panel chair will perform
all of the functions of a presiding officer under the code of student
rights and responsibilities and WAC 174-108-910, unless otherwise
specified in the appointment letter.
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AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-310 Appeal panel proceedings—Determination. (1) At
the conclusion of the hearing, the student conduct appeal panel will
permit the parties to make closing statements in whatever form it
wishes to receive them. The panel also may permit each party to pro-
pose findings, conclusions, and/or a proposed decision for its consid-
eration.

(2) Only members of the student conduct appeal panel and the ad-
visor to the panel, if any, will be present for deliberations. Delib-
erations are not recorded.

(3) Within ((f+f+teen)) 15 calendar days following the conclusion
of the hearing, or the panel's receipt of closing arguments, whichever
is later, the panel will issue a decision in accordance with RCW
34.05.461 and WAC 10-08-210 or written notice specifying the date by
which it will issue a decision. The decision will include findings on
all material issues of fact and conclusions on all material issues of
law, including which, if any, provisions of the code were violated.
Any findings based substantially on the credibility of evidence or the
demeanor of witnesses will be so identified.

(4) The panel's decision will also include a determination on ap-
propriate resolution and sanction(s), if any. The panel may affirm,
reverse, or modify the required resolution and sanction(s) issued by
the student conduct official and/or issue additional sanction(s) or
condition(s) as authorized herein.

(5) The panel's decision will also include a statement of the
available procedures and time frames for seeking reconsideration. The
decision will also include a notice whether appeal to Thurston County
superior court is available.

(6) The panel chair will serve copies of the decision on the par-
ties through the senior college official's office. It is the responsi-
bility of the student to forward any notice or communication to their
advisor. If a student signs a release of information, the chair of the
panel will provide the decision to legal counsel representing a stu-
dent.

(7) In cases involving allegations of assault, non-Title IX sexu-
al misconduct, or Title IX ( (sexwgat—harassment)) sex discrimination,
the chair of the student conduct appeal panel, on the same date as the
decision is served to the respondent, will serve a written notice to
the complainant informing the complainant of the panel's decision and
describing any sanction(s) and/or condition(s) issued to the respond-
ent, including suspension or expulsion of the respondent. The complai-
nant may request reconsideration of the panel's decision subject to
the same procedures and deadlines applicable to other parties. The no-
tice will also inform the complainant of the available procedures and
time frames for seeking reconsideration. The decision will also in-
clude a notice whether appeal to Thurston County superior court is
available.
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AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-355 Order of precedence. This supplemental proce-
dure applies to allegations of ((sexuvat—harassment)) sex discrimina-
tion arising on or after Augqust 1, 2024, subject to Title IX jurisdic-
tion pursuant to regulations promulgated by the United States Depart-
ment of Education. See 34 C.F.R. Part 106. To the extent these supple-
mental hearing procedures conflict with Evergreen's standard ( (disei-
primary)) code of student rights and responsibilities and procedures,
WAC 174-123-110 through 174-123-340, these supplemental procedures
shall take precedence.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-360 Title IX definitions. For purposes of the sup-
plemental Title IX student conduct procedure, the following terms used
have the definitions contained in the Title IX policy and procedure
and the terms below are defined as follows:

(1) Comnsent means knowing, voluntary, and clear permission by
word or action, to engage in mutually agreed upon sexual activity.
Each party has the responsibility to make certain that the other has
consented before engaging in the activity. For consent to be valid,
there must be at the time of the act of sexual intercourse or sexual
contact actual words or conduct indicating freely given agreement to
have sexual intercourse or sexual contact.

A person cannot consent if they are unable to understand what is
happening or are disoriented, helpless, asleep, or unconscious for any
reason, including due to alcohol or other drugs. An individual who en-
gages in sexual activity when the individual knows, or should know,
that the other person is physically or mentally incapacitated has en-
gaged in nonconsensual conduct.

Intoxication is not a defense against allegations that an indi-
vidual has engaged in nonconsensual sexual conduct.

Consent cannot be obtained by force or coercion. Force is the use
of physical violence and/or imposing on someone physically to gain
sexual access. Force also includes threats or intimidation (words or
actions that cause an individual to submit to or comply with sexual
contact or intercourse due to fear for their safety and/or implied
threats) that overcomes free will or resistance. Coercion i1s unreason-
able pressure for sexual contact or sexual intercourse. When someone
makes clear to another person by word or action that they do not want
to engage in sexual contact or intercourse, that they want to stop, or
that they do not want to go past a certain point of sexual contact or
intercourse, continued pressure beyond that point is coercive.

(2) Complaint means a written or oral reguest that can be objec-—
tively understood as a request for Evergreen to investigate and make a
determination about alleged sex discrimination.

(3) Complainant means ((aw)) the following individuals who ((&s
atteged—teo—be—the—viectimof <conduet)) have been subjected to alleged
conduct that could constitute ( (sexgat—harassments

4+2))) sex discrimination:

(a) A student or employee; or
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(b) A person other than a student or emplovee who was participat-
ing in or attempting to participate in Evergreen's educational program
or activity at the time of the alleged discrimination.
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HHgatien)) alleged to have violated Evergreen's Title IX policy and

procedure's prohibited conduct.

(5) Education program or activity includes locations, events, or
circumstances over which Evergreen exercised substantial control over
both the respondent and the context in which the alleged ( (sexgal—har—
assment)) sex discrimination occurred. It also includes any building
owned or controlled by a student organization officially recognized by
the college.
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+7))) Interim suspension means a temporary exclusion from enroll-

ment, including exclusion from college premises or denial of access to
all activities or privileges for which a respondent might otherwise be
eligible, pending investigation and resolution of disciplinary pro-
ceedings pursuant to the procedure and standards set forth in WAC
174-123-200(2) .

(7) Confidential employee means an Evergreen employee whose com-
munications are privileged and confidential under federal or state
law. An employvee's status as a confidential employee only applies when
they are functioning within the scope of duties to which the privilege
or confidentiality applies.

(8) Investigation procedure is the process Evergreen uses to ini-
tiate, informally resolve, and/or investigate allegations that an in-
dividual has violated Evergreen policies prohibiting sex discrimina-
tion or sex-based harassment.

(9) Peer retaliation means retaliation by a student against an-
other student or an employvee against another employee.

(10) Pregnancy or related conditions means:

(a) Pregnancy, childbirth, termination of pregnancy, or lacta-

tion;

(b) Medical conditions related to pregnancy, childbirth, termina-
tion of pregnancy, or lactation;

(c) Recovery from pregnancy, childbirth, termination of pregnan-
cy, lactation, or related medical conditions.

(11) Relevant means related to the allegations of sex discrimina-
tion under investigation. Questions are relevant when they seek evi-
dence that may aid in showing whether the alleged sex discrimination
occurred, and evidence is relevant when it may aid a decision maker in
determining whether the alleged sex discrimination occurred.

(12) Remedies mean measures provided to a complainant or other
person whose equal access to Evergreen's education program or activity
has been limited or denied by sex discrimination. These measures are
intended to restore or preserve that person's access to educational
programs and activities after a determination if sex discrimination
has occurred.
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(13) Student employee means an individual who is both a student
and an employee of the college. When a complainant or respondent is a
student employvee, Evergreen will make a fact-specific ingquiry to de-
termine whether the individual's primary relationship with the college
is to receive an education and whether any alleged code of student
rights and responsibilities violations including, but not limited to,
sex-based harassment, occurred while the individual was performing em-—
ployment-related work.

(14) Student group is a student organization, athletic team, or
living group including, but not limited to, student clubs and organi-
zations, members of a class or student cohort, student performance
groups, and student living groups.

(15) Supportive measures means reasonably available, individual-
ized and appropriate, nonpunitive and nondisciplinary measures offered
by Evergreen's Title IX coordinator to the complainant and respondent
without unreasonably burdening either party, and without fee or
charge, for purposes of:

(a) Restoring or preserving the party's access to Evergreen's ed-
ucational programs and activities, including measures that are de-
signed to protect the safety of the parties or Evergreen's educational
environment; or

(b) Providing support during Evergreen's investigation and disci-
plinary procedures, or during any informal resolution process.

(16) Title IX personnel are the Title IX coordinator and design-
ees; investigators; decision makers and hearing panel members at both
the hearing and appeal level responsible for administering Evergreen's
Title IX policy and procedure; facilitators of the informal resolution
process, and any other employees who are responsible for implementing
Evergreen's Title IX policy and procedures for students and employees
or have the authority to modify or terminate supportive measures.

(17) Title IX coordinator is responsible for processing Title IX
complaints and conducting and/or overseeing investigations and infor-
mal resolution processes under this procedure, providing supportive
measures and remedies if applicable.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-370 Prohibited conduct under Title IX. Pursuant to
( (REW—28P-56-3403F3r=and)) Title IX of the Education Amendments Act of
1972, 20 U.S.C. Sec. 1681, Evergreen may impose disciplinary sanctions

up to and including dismissal from Evergreen against a student ( (whe
T N D I N

commi-ts—attempEs—+to——commit,—or atds;—abets;—Tneites;—encourages,—o¥
assists)) or student groups who have been found responsible for com-—
mitting, attempting to commit, aiding, abetting, inciting, encourag-
ing, or assisting another person to commit ((+—=a#r)) or endgage in act(s)
of ((!'sexuvat—harassment+-")) sex discrimination, including sex-based
harassment.

(1) Sex discrimination, which includes sex-based harassment, oc-
curs when a respondent causes more than de minimis (insignificant)
harm to an individual by treating them differently from an otherwise
similarly situated individual based on:

(a) Sex stereotypes;

(b) Sex characteristics;

(c) Pregnancy or related conditions;
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(d) Sexual orientation; or

(e) Gender identity.

Conduct that prevents a person from participating in an education
program or activity consistent with a person's gender identity sub-
jects a person to more than de minimis harm on the basis of sex and is
prohibited.

(2) Sex-based harassment. For purposes of this supplemental pro-
cedure, ((ﬂse%ﬁa%—hafassmeﬁ%ﬂ—eﬁeempasses—%he—ée%%ew&&g—eeﬁdﬁe%—

1)) sex—-based harassment is a type of sex discrimination that
occurs when a respondent engages in the following discriminatory con-
duct on the basis of sex:

(a) Quid pro quo harassment. An ((Bvergreern)) employee ( (conei-—
Hening—theprovisien—eof)), agent, or other person authorized by Ever-
green to provide an aid, benefit, or service ((efFEvergreenr—on—an—ia—
ividatts) ) under Evergreen's educational program or activity explic-—
itly or impliedly conditioning the provision of such an aid, benefit,
or service on a person's participation in unwelcome sexual conduct.

((#r)) (b) Hostile environment. Unwelcome sex-based conduct that
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. based on the totality of the circumstances, is subjectively and
objectively offensive and is so severe or pervasive that it limits or
denies a person's ability to participate in or benefit from Ever-
green's educational programs or activities ((—erEvergreen—emptoy—
ment)) (i.e., creates a hostile environment). Whether a hostile envi-—
ronment has been created is a fact-specific ingquiry that includes con-
sideration of the following:

(1) The degree to which the conduct affected the complainant's
ability to access Evergreen's educational program or activity;

(1i) The tvype, frequency, and duration of the conduct;

(1ii) The parties' ages, roles within Evergreen's educational
program or activity, previous interactions, and other factors about
each party that may be relevant to evaluating the effects of the con-
duct;

(iv) The location of the conduct and the context in which the
conduct occurred; and

(v) Other sex-based harassment in Evergreen's educational program
or activity.

(()) (c) Sexual ((assaurt)) violence. Sexual ((assautt)) vio-
lence includes the following conduct:

((#=r)) (i) Nonconsensual sexual intercourse. Any actual or at-
tempted sexual intercourse (anal, oral, or vaginal), however slight,
with any object or body part, by a person upon another person, that is
without consent and/or by force. Sexual intercourse includes anal or
vaginal penetration by a penis, tongue, finger, or object, or oral
copulation by mouth to genital contact or genital to mouth contact.

((#r)) (ii) Nonconsensual sexual contact/fondling. Any actual or
attempted sexual touching, however slight, with any body part or ob-
ject, by a person upon another person that is without consent and/or
by force. Sexual touching includes any bodily contact with the
breasts, groin, mouth, or other bodily orifice of another individual,
or any other bodily contact in a sexual manner.

((#e>)) (iii) Incest. Sexual intercourse or sexual contact with a
person known to be related to them, either legitimately or illegiti-
mately, as an ancestor, descendant, brother, or sister of either whol-
ly or half related. Descendant includes stepchildren and adopted chil-
dren under the age of ((eighteern)) 18.
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((#e)) (iv) Statutory rape. ((cemsensugar)) Nonforcible sexual
intercourse ( (between someone—who—is——eighteen—years—ofage—oer—eotder
and—seomeone—who—is—under—theage—of sixteern)) with a person who is un-
der the statutory age of consent.

((#4)>)) (3) Domestic violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sexual as-
sault, ((e®)) coercive control, damage or destruction of personal
property, stalking, or any other conduct prohibited under RCW
10.99.020, committed ( (by—a—persen—withwhom—thevietim shares—a——~child
ia—eemmon;)) by a person who is cohabitating with or has cohabitated
with the victim as a spouse, by a person similarly situated to a
spouse of the victim under the domestic or family violence laws of the
state of Washington, or by any other person against an adult or youth
victim who is protected from that person's acts under the domestic or
family violence laws of the state of Washington, RCW 26.50.010.

((#5)¥)) [(4) Dating violence. Physical violence, bodily injury,
assault, the infliction of fear of imminent physical harm, sexual as-
sault, or stalking committed by a person:

(a) Who is or has been in a social relationship of a romantic or
intimate nature with the victim; and

(b) Where the existence of such a relationship shall be deter-
mined based on a consideration of the following factors:

(1) The length of the relationship;

(ii) The type of relationship; and

(iii) The frequency of interaction between the persons involved
in the relationship.

((#6)r)) (5) Stalking. Engaging in a course of conduct directed at
a specific person that would cause a reasonable person to fear for
their safety or the safety of others, or suffer substantial emotional
distress.

(6) Retaliation. Means intimidation, threats, coercion, or dis-
crimination against a person by Evergreen, a student, or an employee
or other person authorized by Evergreen to provide aid, benefit, or
service under Evergreen's educational program or activity, for the
purpose of interfering with any right or privilege secured by Ever-
green policies and procedures prohibited sex discrimination, or be-
cause the person has reported information, made a complaint, testi-
fied, assisted, or participated or refused to participate in any man-
ner in an investigation, proceeding, or hearing under this part, in-
cluding in an informal resolution process or this procedure. Nothing
in this definition prevents Evergreen from requiring an employee to
provide aid, benefit, or service under Evergreen's educational program
or activities to participate as a witness in, or otherwise assist
with, an investigation, proceeding, or hearing.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-380 Title IX jurisdiction. (1) This supplemental
procedure applies only if the alleged misconduct:

(a) ((oecurred—an—+the UnitedStatess)) Meets the definition of
sex discrimination, sex-based harassment or retaliation as defined in
this procedure, including causing more than de minimis harm to the
complainant;
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ponderance of the evidence, there was a violation of Evergreen's Title
IX policy and procedure and prohibited conduct under these rules, and
if so what disciplinary sanction(s) and/or remedies will be deter-
mined. The decision maker has the ability to speak with parties at
their discretion should additional information be needed. The decision
maker will, within 14 calendar days of receiving the investigation re-
port, serve the respondent, complainant and Title IX coordinator with
a proposed order, which includes a description of the facts and con-
clusions supporting the decision, as well as sanction(s). The time for
serving this proposed order may be extended by the decision maker for
good cause.

(2) The decision maker will be responsible for drafting the pro-
posed order that:

(a) Identifies the allegations of sex discrimination;

(b) Describes the procedures of this policy and process, starting
with Evergreen's receipt of the complaint through the proposed order,
including notices to parties, interviews with witnesses and parties,
site visits, methods used to gather evidence, and interviews held;

(c) Makes findings of fact supporting the proposed order;

(d) Reaches conclusions as to whether the facts establish whether
the respondent is responsible for engaging in sex discrimination in
violation of Title IX;

(e) Contains a statement of, and a rationale for the determina-
tion of responsibility for each allegation;

(f) Describes the disciplinary sanction or conditions imposed
against the respondent, if any;

(g) Describes to what extent, if any, the complainant is entitled
to remedies designed to restore or preserve the complainant's equal
access to Evergreen's educational programs and activities; and

(h) Describes the process for regquesting an appeal hearing to the
Title IX coordinator.

(3) The proposed order shall be served on the parties and the Ti-
tle IX coordinator. If the case involves allegations of sex-based har-
assment, the proposed order shall be served on the parties and Title
IX coordinator simultaneously.

(4) The complainant or respondent shall have 21 calendar days
from service of the proposed order to either accept the proposed order
or request an appeal hearing before the Title IX hearing panel. The
request may be verbal or written but must be clearly communicated
through the Title IX coordinator. Requests for appeal must identify
the specific findings of fact and/or conclusions in the proposed order
being challenged and must contain argument (s) as to why the appeal
should be granted.
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(5) Upon receiving a request for an appeal, the Title IX coordi-
nator shall promptly notify the decision maker, the other party, par-
tv's advisors, and the appeal hearing chair of the request and forward
a copy of the proposed order to the appeal hearing chair. The written
appeal notice must:

(a) Set forth the basis of Title IX jurisdiction;

(b) Identify the alleged Title IX violation(s);

(c) Set forth the facts underlying the allegation(s);

(d) Explain to the parties that they will have an opportunity to
present relevant and not otherwise impermissible evidence to a
trained, impartial appellate officer(s);

(e) Provide the proposed order which makes clear the rationale
for the decision and sanctions;

(f) Explain that the parties are entitled to be accompanied by an
advisor of their choosing during the hearing and that:

(1) Advisors will be responsible for guestioning all witnesses
and the other party on the party's behalf;

(1i) Advisors may be an attorney;

(1ii) Evergreen will appoint the party an advisor of Evergreen's
choosing at no cost to the party if the party does not choose an advi-

sor;

(g) Explain that if a party fails to appear at the hearing, a de-
cision on the appeal may be made in the party's absence;

(h) A statement that the parties are entitled to an equal oppor-
tunity to access relevant and permissible evidence, or a description
of the evidence upon request and prior to the appeal hearing.

(6) If no requests for an appeal hearing is provided to the Title
IX coordinator within 21 calendar days, the decision maker's proposed
order will be final and the disciplinary sanctions, if any, shall be
implemented immediately.

(7) Service of the final order or any other document required to
be served under this procedure shall be done:

(a) In person; or

(b) By first class or certified mail to the party's last known
address and by electronic mail to the party's Evergreen email address.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-400 Appeal prehearing procedure. (1) In cases where
the proposed order and sanctions are not expulsion or suspension over
10 calendar days, parties will have their appeal hearing through a
brief adjudicative proceeding, conducted by an appellate officer and
in accordance with WAC 174-123-270 through 174-123-280. In cases where
the proposed order and sanctions are expulsion or suspension over 10
days, parties will have their appeal hearing heard through a hearing
panel in accordance to WAC 174-123-290 through 174-123-310. In all ca-
ses, the provisions and requirements of this supplemental Title IX
student conduct procedures shall apply in addition to the rules for a
brief adjudicative appeal and hearing panel identified above.

(2) Upon receiving the ((diseiptimaryneotiee)) proposed order and
the request for an appeal, the ((hrearingpanet——echair)) Title IX coor-

dinator will send a hearing notice to all parties, in compliance with
WAC ((F4—323—256(3))) 174-123-390(5). In no event will the hearing
date be set less than ((¥en)) 10 days after the Title IX coordinator
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provided the ((Hraat—dnvestigation—report)) proposed order to the par-

ties. Evergreen may, at its discretion, contract with an administra-
tive law Jjudge or other gualified person to act as the hearing panel.

; 1 i ] e Pemioe wie]

—
H —~

at
o
S
-
[ON
<4
’_J
()]
q
B
i
’__l
’__l
0}
)
g
’_J
q
o]
q
Hh
at
’_J.
()]

)]
gl
)]
s

]

o ot A sz +14 PN o + N N 3~ ~ + i PN IR e B W= =N a1l o
=) - - C A8 LI_Y CITT b/(_A.J. 1 =) ey (_A.b/r/ (& g = (& - CTT 1T (& g = J.Ll\j TS T Py o AT T T A8 |y
+ T e I g Aoz o f o + I
CTT 1T (& g = J.Ll\j b/ull - L\ N N €5 R S (& - - o T 11V \_A(_A._Y\_) Py [ S N CTT 1T (& g = J.Ll\j .
e BN N N, 1y o + o B Py, A [, (R [
\d, X b/(_A.J. L__Y J.ll(_A._Y A\ B AW AW W) jawy 1TITTaVvV TT AT CCOIIT =) 1V [©ye) CITT P S - €% S\ NV S ) N
Ty eartizl o o e ena a0 N PO S, SN B i B 2N o dtzad il Ao T Iy
(& CTT b/(_A.J. L__Y =) OWIT Ab/ TS . LT 15 J.J.\jlll_ WL I Py WLV A8 % 9 A g u_)u_), T - o T
£ Aoz o f o + NP + P U~ B I Ry £ oo
11V \_A(_A._Y\_) Py [ S N CTT 1T (& g = J.Ll\j, CTT AT CCOIIT _Y [ S =) (=8 T T IO A (_A.b/r/ (& g =
e O T I, N U, DA, AP N P DU S P s HER T S
(&9 ¥ s W I CTT CITT 1T (& g = J.Ll\j b/ull - L\ i N €5 R S I W I CTT uub/J. =) |l & N =y b/(_A.J. 1 [y ysw s CTT
P D R £ A2
o OO ITC \NAWS I AW B W i w |\ N S N W Sy @5 R S
(AN Dot ne ooy o7 o P IO [V, [ [P R PR, I etz o B A |
\_.[[ LT 1T =) J.ll(_A._Y (&= e aw, =) - - C IT LT T TV IO |l =) 1V (@ ye) P Y § 3\ U N U i i @ R

v il i + 1 = R RN NP IR S0 = | o vz + 1 1l o £ vz Aa Ny o~ o ~ A
[N S i CIT 1T (_A.J.J.Ll\j, S uAw S /A Sy - - [ 1V CIT b/\_AJ.b/U\_) A\ b/J.UVJ.\_AJ.Ll\j AP & e arra
"ot o -l IR EE A WNEE far + 1 vtz ) )
5 8 A NIV WS L N R O @ R u_)\_,{b/b/UJ. T [N S CIT L./(_AJ. L__Y .

(3) Any party may make a written regquest for an extension of time

and must do so no later than 48 hours before any date specified in the
appeal notice. A party requesting an extension of time should provide
a statement to the appellate officer, in writing, and provide ration-
ale for the extension. Once received, the written request will be
served by email to all parties. Any party may respond and object to
the request for an extension of time no later than 24 hours after
service of this written request. The appellate officer will make a de-
termination to grant the extension of time if it shows good cause and
will serve a written decision onto the parties and will include the
reasons for granting or denving any request. The appellate officer's
decision on an extension request will be final.

(4) Complainants and respondents may be accompanied by an advisor
of their choice during the process at the party's own expense. The ad-
visor may be an attorney. If a party does not select their own advi-
sor, Evergreen will provide the party with an advisor at no cost to
the party. If the advisor is an attorney, the advisor must file a no-
tice of appearance with the Title IX coordinator, who will provide
copies to all parties and the appellate officer(s) at least five cal-
endar days before the hearing. If a notice of appearance is not filed
within this time frame, the party will be deemed to have waived their
right to have an attorney as an advisor.

(5) In preparation for the appeal hearing, ((Ehe—parties—witd
hav gat—aeeess—te—at+)) Evergreen will provide parties with an ac-
curate description of all relevant and not otherwise privileged evi-
dence gathered by the investigator during the investigation, regard-
less of whether Evergreen intends to offer the evidence at the appeal
hearing. All parties shall have an equal opportunity to access the
evidence upon request.

(6) The appeal hearing may, or upon the request of any party,
must conduct the hearing with the parties physically present in sepa-
rate locations, with technology enabling the appellate officer(s) and
parties to simultaneously see and hear the party or the witness while
the person is speaking.

(7) The appellate officer may, upon written request of any party
and showing good cause, extend the time for disclosure of witness and
exhibit list, accessing and reviewing evidence, or the hearing date.
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ggest)) investigation and appeal hearings are subject to the following

definitions, procedures, and restrictions:

(1) Relevant or relevance means a gquestion or evidence is related
to the allegations of sex discrimination at issue in the proceeding.
Questions are relevant when they seek evidence that may aid in showing
whether the alleged sex discrimination occurred, and evidence is rele-
vant when it may aid the appellate officer(s) in determining whether
the alleged sex discrimination occurred.

(2) Impermissible evidence:

(a) Privileged information. The appellate officer(s) shall not
consider legally privileged information unless the individual holding
the privilege has effectively waived the privilege. Privileged infor-
mation includes, but is not limited to, information protected by the
following:

(1) Spousal/domestic partner privilege;

(1i) Attorney-client and attorney work product privilege;

(1ii) Privileges applicable to members of the clergy and priests;

(iv) Privileges applicable to medical providers, mental health
therapists, and counselors;

(v) Privileges applicable to sexual assault and domestic violence
advocates, and other legal privileges identified in RCW 5.60.060.

(b) Prior sexual behavior. Question or evidence about a complai-
nant's sexual predisposition or prior sexual behavior are not relevant
and must be excluded, unless such guestion or evidence:

(1) Is asked or offered to prove someone other than the respond-
ent committed the alleged misconduct; or

(1i) Concerns specific incidents of prior sexual behavior between
the complainant and the respondent, which are asked or offered on the
issue of consent.

(3) The appellate officer(s) may not make an inference regarding
responsibility solely on a witness or party's absence from the pro-
ceeding or refusal to answer guestions.

(4) During the hearing, the appellate chair will work with the
complainant and respondent to guestion the other parties.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)
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parties—simgttaneeusty=)) (1) In cases involving sex-based harassment,

the complainant and the respondent may not directly guestion one an-
other during the appeal hearing. The appellate officer(s) will deter-
mine whether guestions will be submitted through the appellate chair
or asked by the party's advisor.

(2) The appellate officer(s) may revise this process if, in the
appellate officer's determination, the qguestioning by any party, advi-
sor, or attorney becomes contentious or harassing.

(3) Prior to any guestion being posed to a party or witness, the
appellate officer(s) must determine whether the question is relevant
and not otherwise impermissible; and must explain any decision to ex-
clude a guestion that is deemed not relevant or is otherwise impermis-
sible. Any written copies will be retained for the record.

(4) The appellate officer(s) must not permit gquestions that are
unclear or harassing; but shall give the party an opportunity to clar-
ify or revise such a guestion.

(5) The appellate officer(s) shall exclude and not consider le-
gally privileged information, outlined in the evidence section of this
policy, unless the individual holding the privilege has waived that
privilege.

(6) The appellate officer(s) shall exclude and shall not consider
guestions or evidence that relate to the complainant's sexual inter-—
ests or prior sexual conduct, unless such guestion or evidence is of-
fered to prove someone other than the respondent committed the alleged
conduct or is evidence of specific instances of prior sexual conduct
with the respondent that are offered to prove consent.

(7) The appellate officer(s) may choose to place less or no
weight upon statements by a party or witness who refuses to respond to
gquestions. The appellate officer(s) must not draw an inference about
whether sex-based harassment occurred based solely on a party or wit-
ness's refusal to respond.

(8) At the conclusion of the appeal hearing, the appellate offi-
cer(s) will have 14 calendar days to make a written final decision.
The final decision will include:

(a) Determining the grounds for appeal;

(b) Whether the decision of responsibility and/or sanctions in
the proposed order is affirmed, vacated, or amended;

(c) If amended, set for the new disciplinary sanctions and condi-

tions;

(d) Information on the ability to administratively appeal for a
final appeal.

(9) The final decision shall be served on all parties and the Ti-
tle IX coordinator. If a case involves sex-based harassment, the final
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decision shall be served on the parties and the Title IX coordinator
simultaneously.

AMENDATORY SECTION (Amending WSR 21-10-022, filed 4/26/21, effective
5/27/21)

WAC 174-123-440 Final appeal((s)). (1) The parties shall have
the right to appeal ((frem—the—initialeorder'sdetermination—of— e

e L/ L . 1 g 1 - 1
ia—a—format—ecomptaint)) the final decision from the appellate offi-
cer(s). The parties may do so by filing a written notice of final ap-
peal with the ((hrearingparet—echair)) Title IX coordinator within
((£er)) 10 calendar days of service of the ((studernt—conduvet—offi—
eiat'ls—or hearingpanet's—deeisiorn)) final decision. Failure to time-
ly file a notice of final appeal constitutes a waiver of the right to
appeal and the decision shall be deemed final.

Either party may request a final appeal based on the following
criteria: Procedural irregularity that affected the outcome of the de-
termination; new evidence discovered that was not reasonably available
at the time of the determination; a conflict of interest from a Title
IX ((aeministrater)) personnel; or severity of sanctioning is not con-
sistent with the violation.

(2) The president or their designee will determine whether the
grounds for final appeal have merit, provide the rationale for this
conclusion, and state whether the disciplinary sanction and condi-
tion(s) imposed in the ((imitieat—oerder)) final decision are affirmed,
vacated, or amended, and, if amended, set forth any new disciplinary
sanction and/or condition (s).

(3) The president's office shall serve the final decision on the
parties simultaneously.

(4) The final decision will include information on the ability to
judicially appeal to the Washington superior courts, pursuant to ap-
plicable provisions of chapter 34.05 RCW including, but not limited
to, the timelines set forth in RCW 34.05.542.
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