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WSR 24-24-008
PROPOSED RULES

HEALTH CARE AUTHORITY
[Filed November 21, 2024, 12:17 p.m.]

Supplemental Notice to WSR 24-13-077.

Preproposal statement of inquiry was filed as WSR 24-10-036.

Title of Rule and Other Identifying Information: WAC 182-513-1100
Definitions related to long-term services and supports (LTSS),
182-513-1367 Hardship waivers, 182-513-1380 Determining a client's fi-
nancial participation in the cost of care for long-term care in a med-
ical institution, 182-513-1530 Maximum guardianship fee and related
cost deductions allowed from a client's participation or room and
board on or after June 1, 2018, 182-515-1509 Home and community based
(HCB) wailver services authorized by home and community services (HCS)
—Client financial responsibility, and 182-515-1514 Home and community
based (HCB) services authorized by the developmental disabilities ad-
ministration (DDA)—Client financial responsibility.

Hearing Location(s): On January 7, 2025, at 10:00 a.m. The health
care authority (HCA) holds public hearings virtually without a physi-
cal meeting place. To attend the virtual public hearing, you must reg-
ister in advance https://us02web.zoom.us/webinar/register/

WN dw 904j SVeoDvQz IP6NA.

If the link above opens with an error message, please try using a
different browser. After registering, you will receive a confirmation
email containing information about joining the public hearing.

Date of Intended Adoption: Not sooner than January 8, 2025.
Submit Written Comments to: HCA Rules Coordinator, P.0O. Box
42716, Olympia, WA 98504-2716, email arc@hca.wa.gov, fax 360-586-9727,
beginning November 22, 2024, 8:00 a.m., by January 7, 2025, by 11:59

p.m.

Assistance for Persons with Disabilities: Contact Johanna Larson,
phone 360-725-1349, fax 360-586-9727, telecommunication relay service
711, email Johanna.Larson@hca.wa.gov, by December 20, 2024.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: HCA is amending various sections of
chapters 182-513 and 182-515 WAC so that they use "guardian," "guardi-
anship," "conservator," and "conservatorship" as those terms are de-
fined and used in chapter 11.130 RCW. HCA originally proposed amending
WAC 182-513-1530 under WSR 24-13-077 and held a public hearing on July
25, 2024. Due to public comments, HCA is proposing additional amended
rules and holding a second public hearing.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021, 41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting: Brian Jensen,
P.O. Box 42716, Olympia, WA 98504-2716, 360-725-0815; Implementation
and Enforcement: Paige Lewis, P.O. Box 42722, Olympia, WA 98504-2722,
360-725-0757.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not required under RCW 34.05.328. RCW
34.05.328 does not apply to HCA rules unless requested by the joint
administrative rules review committee or applied voluntarily.
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This rule proposal, or portions of the proposal, is exempt from
requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(4).

Explanation of exemptions: The rule proposal amends various rules
to use both "guardian" and "conservator" as those terms are used in
state law at chapter 11.130 RCW. The rule proposal does not impose
compliance costs on small businesses and thus does not affect small
businesses for the purposes of the Regulatory Fairness Act.

Scope of exemption for rule proposal:

Is fully exempt.

November 21, 2024
Wendy Barcus
Rules Coordinator

OTS-5976.1

AMENDATORY SECTION (Amending WSR 24-02-036, filed 12/27/23, effective
1/27/24)

WAC 182-513-1100 Definitions related to long-term services and
supports (LTSS). This section defines the meaning of certain terms
used in chapters 182-513 and 182-515 WAC. Within these chapters, in-
stitutional, home and community-based services (HCBS) waiver, program
of all-inclusive care for the elderly (PACE), and hospice in a medical
institution are referred to collectively as long-term care (LTC).
Long-term services and supports (LTSS) is a broader definition which
includes institutional, HCBS waiver, and other services such as medic-
aid personal care (MPC), community first choice (CFC), PACE, and hos-
pice in the community.

* See chapter 182-516 WAC for definitions related to trusts, an-
nuities, life estates, and promissory notes.

* See chapter 388-106 WAC for long-term care services defini-
tions.

* See WAC 182-513-1405 for long-term care partnership defini-
tions.

* See chapter 182-500 WAC for additional apple health eligibility
definitions.

"Adequate consideration" means that the fair market value (FMV)
of the property or services received, in exchange for transferred
property, approximates the FMV of the property transferred.

"Administrative costs" or "costs" means necessary costs paid by
the guardian or conservator including attorney fees.

"Aging and long-term support administration (ALTSA)" means the
administration within the Washington state department of social and
health services (DSHS).

"Alternate living facility (ALF)" is not an institution under WAC
182-500-0050; it is one of the following community residential facili-
ties:

(a) Adult family home (AFH) licensed under chapter 70.128 RCW.
(b) Adult residential care facility (ARC) licensed under chapter
18.20 RCW.
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(c) Assisted living facility (AL) licensed under chapter 18.20
RCW.

(d) Behavioral health adult residential treatment facility (RTF)
licensed under chapter 246-337 WAC.

(e) Intensive behavioral health treatment facility (IBHTF) is an
RTF licensed under chapter 246-337 WAC.

(f) Developmental disabilities administration (DDA) group home
(GH) licensed as an adult family home under chapter 70.128 RCW or an
assisted living facility under chapter 18.20 RCW.

(g) Enhanced adult residential care facility (EARC) licensed as
an assisted living facility under chapter 18.20 RCW.

(h) Enhanced service facility (ESF) licensed under chapter 70.97
RCW.

(i) Facility for children and youth 20 years of age and younger
where a state-operated living alternative program, as defined under
chapter 71A.10 RCW, is operated.

(7J) Group care facility for medically complex children licensed
under chapter 74.15 RCW.

(k) Staffed residential facility licensed under chapter 74.15
RCW.

"Assets" means all income and resources of a person and of the
person's spouse, including any income or resources which that person
or that person's spouse would otherwise currently be entitled to but
does not receive because of action:

(a) By that person or that person's spouse;

(b) By another person, including a court or administrative body,
with legal authority to act in place of or on behalf of the person or
the person's spouse; or

(c) By any other person, including any court or administrative
body, acting at the direction or upon the request of the person or the
person's spouse.

"Authorization date" means the date payment begins for long-term
services and supports (LTSS) under WAC 388-106-0045.

"Clothing and personal incidentals (CPI)" means the cash payment
(under WAC 388-478-0090, 388-478-0006, and 388-478-0033) issued by the
department for clothing and personal items for people living in an ALF
or medical institution.

"Community first choice (CFC)" means a medicaid state plan home
and community-based service developed under the authority of section
1915 (k) of the Social Security Act under chapter 388-106 WAC.

"Community options program entry system (COPES)" means a medicaid
home and community-based services (HCBS) waiver program developed un-
der the authority of section 1915(c) of the Social Security Act under
chapter 388-106 WAC.

"Community spouse (CS)" means the spouse of an institutionalized
spouse.

"Community spouse resource allocation (CSRA)" means the resource
amount that may be transferred without penalty from:

(a) The institutionalized spouse (IS) to the community spouse
(CS); or

(b) The spousal impoverishment protections institutionalized
(SIPI) spouse to the spousal impoverishment protections community
(SIPC) spouse.

"Community spouse resource evaluation" means the calculation of
the total value of the resources owned by a married couple on the
first day of the first month of the institutionalized spouse's most
recent continuous period of institutionalization.
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"Comprehensive assessment reporting evaluation (CARE) assessment"
means the evaluation process defined under chapter 388-106 WAC used by
a department designated social services worker or a case manager to
determine a person's need for long-term services and supports (LTSS).

"Conservator" has the same meaning given in RCW 11.130.010.

"Conservatorship" means the process outlined in chapter 11.130
RCW for appointing a conservator and a conservator's carrying out of
any duties pursuant to an order entered under RCW 11.130.360 through
11.130.575.

"Conservatorship fees" or "fees" means necessary fees charged by
a conservator for services rendered on behalf of a client.

"Continuing care contract" means a contract to provide a person,
for the duration of that person's life or for a term in excess of one
year, shelter along with nursing, medical, health-related, or personal
care services, which is conditioned upon the transfer of property, the
payment of an entrance fee to the provider of such services, or the
payment of periodic charges for the care and services involved.

"Continuing care retirement community" means an entity which pro-
vides shelter and services under continuing care contracts with its
members and which sponsors or includes a health care facility or a
health service.

"Dependent" means a minor child, or one of the following who
meets the definition of a tax dependent under WAC 182-500-0105: Adult
child, parent, or sibling.

"Developmental disabilities administration (DDA)" means an admin-
istration within the Washington state department of social and health
services (DSHS).

"Developmental disabilities administration (DDA) home and commun-
ity-based services (HCBS) waiver" means a medicaid HCBS waiver program
developed under the authority of section 1915(c) of the Social Securi-
ty Act under chapter 388-845 WAC authorized by DDA. There are five DDA
HCBS waivers:

(a) Basic Plus;

(b) Core;
(c) Community protection;
(d) Children's intensive in-home behavioral support (CIIBS); and

(e) Individual and family services (IFS).

"Equity" means the fair market value of real or personal property
less any encumbrances (mortgages, liens, or judgments) on the proper-
ty.

"Fair market value (FMV)" means the price an asset may reasonably
be expected to sell for on the open market in an agreement, made by
two parties freely and independently of each other, in pursuit of
their own self-interest, without pressure or duress, and without some
special relationship (arm's length transaction), at the time of trans-
fer or assignment.

"Guardian" has the same meaning given in RCW 11.130.010.

"Guardianship" means the process outlined in chapter 11.130 RCW
for appointing a guardian and a guardian's carrying out of any duties
pursuant to an order entered under RCW 11.130.265 through 11.130.355.

"Guardianship fees" or "fees" means necessary fees charged by a
guardian for services rendered on behalf of a client.

"Home and community-based services (HCBS) waiver programs author-
ized by home and community services (HCS)" means medicaid HCBS waiver
programs developed under the authority of Section 1915(c) of the So-
cial Security Act under chapter 388-106 WAC authorized by HCS. There
are three HCS HCBS waivers: Community options program entry system
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(COPES), new freedom consumer directed services (New Freedom), and
residential support waiver (RSW).

"Home and community-based services (HCBS)" means LTSS provided in
the home or a residential setting to persons assessed by the depart-
ment.

"Institutional services" means services paid for by Washington
apple health, and provided:

(a) In a medical institution;

(b) Through an HCBS waiver; or

(c) Through programs based on HCBS waiver rules for post-eligi-
bility treatment of income under chapter 182-515 WAC.

"Institutionalized individual" means a person who has attained
institutional status under WAC 182-513-1320.

"Institutionalized spouse" means a person who, regardless of le-
gal or physical separation:

(a) Has attained institutional status under WAC 182-513-1320; and

(b) Is legally married to a person who is not in a medical insti-
tution.

"Life care community" see continuing care community.

"Likely to reside" means the agency or its designee reasonably
expects a person will remain in a medical institution for 30 consecu-
tive days. Once made, the determination stands, even if the person
does not actually remain in the facility for that length of time.

"Long-term care services" see "Institutional services."

"Long-term services and supports (LTSS)" includes institutional
and noninstitutional services authorized by the department.

"Medicaid alternative care (MAC)" is a Washington apple health
benefit authorized under Section 1115 of the Social Security Act. It
enables the medicaid agency and the agency's designees to deliver an
array of person-centered long-term services and supports (LTSS) to un-
paid caregivers caring for a medicaid-eligible person who meets nurs-
ing facility level of care under WAC 388-106-0355 and 182-513-1605.

"Medicaid personal care (MPC)" means a medicaid state plan home
and community-based service under chapter 388-106 WAC.

"Most recent continuous period of institutionalization (MRCPI)"
means the current period an institutionalized spouse has maintained
uninterrupted institutional status when the request for a community
spouse resource evaluation is made. Institutional status is determined
under WAC 182-513-1320.

"Noninstitutional medicaid" means any apple health program not
based on HCBS waiver rules under chapter 182-515 WAC, or rules based
on a person residing in an institution for 30 days or more under chap-
ter 182-513 WAC.

"Nursing facility level of care (NFLOC)" is described in WAC
388-106-0355.

"Participation" means the amount a person must pay each month to-
ward the cost of long-term care services received each month; it is
the amount remaining after the post-eligibility process under WAC
182-513-1380, 182-515-1509, or 182-515-1514. Participation is not room
and board.

"Penalty period" or "period of ineligibility" means the period of
time during which a person is not eligible to receive services that
are subject to transfer of asset penalties.

"Personal needs allowance (PNA)" means an amount set aside from a
person's income that is intended for personal needs. The amount a per-—
son 1is allowed to keep as a PNA depends on whether the person lives in
a medical institution, ALF, or at home.
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"Presumptive eligibility (PE)" for long-term services and sup-
ports is described in WAC 182-513-1110.

"Program of all-inclusive care for the elderly (PACE)" provides
long-term services and supports (LTSS), medical, mental health, and
substance use disorder (SUD) treatment through a department-contracted
managed care plan using a personalized plan of care for each enrollee.

"Roads to community living (RCL)" is a demonstration project au-
thorized under Section 6071 of the Deficit Reduction Act of 2005 (P.L.
109-171) and extended through the Patient Protection and Affordable
Care Act (P.L. 111-148).

"Room and board" means the amount a person must pay each month
for food, shelter, and household maintenance requirements when that
person resides in an ALF. Room and board is not participation.

"Short stay" means residing in a medical institution for a period
of 29 days or fewer.

"Significant financial duress" means, but is not limited to,
threatened loss of, or financial burden from, basic shelter, food, or
medically necessary health care. It means that a member of a couple
has established to the satisfaction of a hearing officer that the com-
munity spouse needs income above the level permitted by the community
spouse maintenance standard to provide for medical, remedial, or other
support needs of the community spouse to permit the community spouse
to remain in the community.

"Special income level (SIL)" means the monthly income standard
that is 300 percent of the supplemental security income (SSI) federal
benefit rate.

"Spousal impoverishment protections”" means the financial provi-
sions within Section 1924 of the Social Security Act that protect in-
come and assets of the community spouse through income and resource
allocation. The allocation process is used to discourage the impover-
ishment of a spouse due to the other spouse's need for LTSS. This in-
cludes services provided in a medical institution, HCBS waivers au-
thorized under 1915(c) of the Social Security Act, and through Septem-
ber 30, 2027, services authorized under 1115 and 1915(k) of the Social
Security Act.

"Spousal impoverishment protections community (SIPC) spouse"
means the spouse of a SIPI spouse.

"Spousal impoverishment protections institutionalized (SIPI)
spouse" means a legally married person who qualifies for the noninsti-
tutional categorically needy (CN) Washington apple health SSI-related
program only because of the spousal impoverishment protections under
WAC 182-513-1220.

"State spousal resource standard" means the minimum CSRA standard
for a CS or SIPC spouse.

"Tailored supports for older adults (TSOA)" is a federally funded
program approved under Section 1115 of the Social Security Act. It en-
ables the medicaid agency and the agency's designees to deliver per-
son-centered long-term services and supports (LTSS).

"Third-party resource (TPR)" means funds paid to or on behalf of
a person by a third party, where the purpose of the funds is for pay-
ment of activities of daily living, medical services, or personal
care. The agency does not pay for these services if there is a third-
party resource available.

"Transfer" means, in the context of long-term care eligibility,
the changing of ownership or title of an asset, such as income, real
property, or personal property, by one of the following:

(a) An intentional act that changes ownership or title; or
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(b) A failure to act that results in a change of ownership or ti-
tle.

"Uncompensated value" means the fair market value (FMV) of an as-
set on the date of transfer, minus the FMV of the consideration the
person receives in exchange for the asset.

"Undue hardship" means a person is not able to meet shelter,
food, clothing, or health needs. A person may apply for an undue hard-
ship waiver based on criteria under WAC 182-513-1367.

AMENDATORY SECTION (Amending WSR 23-04-034, filed 1/25/23, effective
2/25/23)

WAC 182-513-1380 Determining a client's financial participation
in the cost of care for long-term care in a medical institution. This
rule describes how the agency or the agency's designee allocates in-
come and excess resources when determining participation in the cost
of care in a medical institution.

(1) The agency or the agency's designee defines which income and
resources must be used in this process under WAC 182-513-1315.

(2) The agency or the agency's designee allocates nonexcluded in-
come in the following order, and the combined total of (a), (b), (c),
and (d) of this subsection cannot exceed the effective one-person med-
ically needy income level (MNIL):

(a) A personal needs allowance (PNA) under WAC 182-513-1105.

(b) Mandatory federal, state, or local income taxes owed by the
client.

(c) Wages for a client who:

(i) Is related to the supplemental security income (SSI) program
under WAC 182-512-0050(1); and

(ii) Receives the wages as part of an agency-approved or depart-
ment-approved training or rehabilitative program designed to prepare
the client for a less restrictive placement. When determining this de-
duction, employment expenses are not deducted.

(d) Guardianship fees, conservatorship fees, and administrative
costs, including any attorney fees paid by the guardian or conserva-
tor, as allowed under chapter 388-79A WAC.

(3) The agency or the agency's designee allocates nonexcluded in-
come after deducting amounts under subsection (2) of this section in
the following order:

(a) Current or back child support garnished or withheld from in-
come according to a child support order in the month of the garnish-
ment if it is:

(1) For the current month;

(ii) For the time period covered by the PNA; and

(iii) Not counted as the dependent member's income when determin-
ing the dependent allocation amount under WAC 182-513-1385.

(b) A monthly maintenance needs allowance for the community
spouse as determined using the calculation under WAC 182-513-1385. If
the community spouse is also receiving long-term care services, the
allocation is limited to an amount that brings the community spouse's
income up to the PNA.

(c) A dependent allowance for each dependent of the institution-
alized client or the client's spouse, as determined using the calcula-
tion under WAC 182-513-1385.
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(d) Medical expenses incurred by the institutionalized individual
and not used to reduce excess resources. Allowable medical expenses
and reducing excess resources are described in WAC 182-513-1350.

(e) Maintenance of the home of a single institutionalized client
or institutionalized couple:

(1) Up to 100 percent of the one-person federal poverty level per
month;

(ii) Limited to a six-month period;

(iii) When a physician has certified that the client or couple is
likely to return to the home within the six-month period; and

(iv) When social services staff documents the need for the income
deduction.

(4) A client may have to pay third-party resources as defined un-
der WAC 182-513-1100 in addition to the participation.

(5) A client is responsible to pay only up to the state rate for
the cost of care. If long-term care insurance pays a portion of the
state rate cost of care, a client pays only the difference up to the
state rate cost of care.

(6) When a client lives in multiple living arrangements in a
month, the agency allows the highest PNA available based on all the
living arrangements and services the client has in a month.

(7) Standards under this section for long-term care are found at
www.hca.wa.gov/free-or-low-cost-health-care/i-help-others-apply-and-
access-apple-health/program-standard-income-and-resources.

OTS-5977.1

AMENDATORY SECTION (Amending WSR 18-04-037, filed 1/30/18, effective
3/2/18)

WAC 182-513-1367 Hardship waivers. (1) This section defines un-
due hardship for long-term services and supports (LTSS) and specifies
the request, approval, denial, and other processes for hardship waiv-
ers.

(2) Undue hardship.

(a) Undue hardship exists when, without LTSS benefits, the client
is unable to obtain:

(1) Medical care to the extent that health or life is endangered;
or

(ii) Food, clothing, shelter or other basic necessities of life.

(b) Undue hardship does not exist when:

(1) The denial or termination of LTSS inconveniences the client
or restricts the client's lifestyle but does not seriously deprive the
client of the items described under (a) of this subsection;

(ii) The denial or termination of LTSS is because of a period of
ineligibility under WAC 182-513-1363, and the asset was transferred by
a person or entity handling the financial affairs of the client denied
or terminated from LTSS, unless the department has found evidence of
financial exploitation; or

(iii) The client's situation meets undue hardship under (a) of
this subsection because of restrictions placed in a trust by that cli-
ent, either personally or through a spouse, guardian, conservator,
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court, or another person authorized to act on behalf of that client
through a power of attorney document (attorney-in-fact).

(3) A hardship waiver may be requested when a client is denied or
terminated from LTSS under the following scenarios:

(a) A period of ineligibility under WAC 182-513-1363 was estab-
lished for a client, and that client, who transferred the assets, or
on whose behalf the assets were transferred, either personally or
through a spouse, guardian, conservator, or another person authorized
to act on behalf of that client through a power of attorney document
(attorney-in-fact), has exhausted all reasonable means including legal
remedies to recover the assets or the value of the transferred assets
that caused the period of ineligibility;

(b) A client was denied or terminated from LTSS due to exceeding
the home equity standard under WAC 182-513-1350, and the client cannot
legally access the excess equity; or

(c) The client was denied or terminated from LTSS due to the ap-
plication of rules regarding trusts under chapter 182-516 WAC, except
that if the application of rules regarding trusts under chapter
182-516 WAC results in a period of ineligibility under WAC
182-513-1363, then (a) of this subsection applies instead of (c) of
this subsection.

(4) Process to request a hardship waiver.

(a) A hardship waiver may be requested by:

(1) The client;

(ii) The client's spouse;

(iii) The client's authorized representative; or

(iv) With the consent of the client, a representative of the med-
ical institution in which the client resides.

(b) The hardship waiver request must:

(1) Be in writing;

(ii) State the reason for requesting the hardship waiver;

(iii) Be signed by the requestor and include the requestor's
name, address, and telephone number. If the request is being made on
behalf of a client, then that client's name, address, and telephone
number must be included;

(iv) Be made within ((£kirty)) 30 days of the date of denial or
termination of LTSS; and

(v) Returned to the originating address on the denial or termina-
tion letter.

(c) If additional information is needed to determine whether or
not to approve a hardship waiver, then, within ((f&fteern)) 15 days of
receipt of the request for the hardship waiver, the agency or the
agency's designee sends the client a written notice requesting addi-
tional information under WAC 182-503-0050.

(5) Standards to approve a hardship waiver request.

(a) Period of ineligibility: If a client was denied or terminated
from LTSS under WAC 182-513-1363 (the scenario described in subsection
(3) (a) of this section) and undue hardship under subsection (2) of
this section is found to exist, then the agency or the agency's desig-
nee approves a hardship waiver.

(b) Excess home equity: If a client was denied or terminated from
LTSS under WAC 182-513-1350 (the scenario described in subsection
(3) (b) of this section) and undue hardship under subsection (2) of
this section is found to exist, then the agency or the agency's desig-
nee approves a hardship waiver.

(c) Trusts.
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(1) The client's home is in a revocable trust: If a client was
denied or terminated from LTSS under chapter 182-516 WAC (the scenario
described in subsection (3) (c) of this section), then the agency or
the agency's designee approves a hardship waiver for up to ((aimety))
90 days if the following conditions are met:

(A) The client is an institutionalized individual;

(B) The home would otherwise meet the exclusion criteria in WAC
182-512-0350 (1) (b), but it is in a revocable trust; and

(C) The client must submit in writing to the agency or the agen-
cy's designee that, in order to exclude the home under WAC
182-512-0350 (1) (b), the home will be retitled out of the revocable
trust to the client, the client's spouse, or both, within ( (rimety))
90 days.

(11) All other denials or terminations of LTSS due to trusts: If
a client was denied or terminated from LTSS under subsection (3) (¢c) of
this section, and undue hardship under subsection (2) of this section
is found to exist, then the agency or the agency's designee approves a
hardship waiver.

(6) If the hardship is approved:

(a) The agency or the agency's designee sends a notice within
( (£5f£teen)) 15 days of receiving all information needed to approve the
hardship waiver. The hardship waiver approval notice specifies a time
period for which the undue hardship waiver is approved.

(b) Any changes in a client's situation that led to the approval
of a hardship waiver must be reported to the agency or the agency's
designee within ((¥kixrty)) 30 days of the change per WAC 182-504-0110.

(c) If the hardship waiver is approved under subsection (5) (c) (1)
of this section, the client must provide verification by the ((aireti-
eth)) 90th day after the hardship waiver approval that the home has
been retitled out of the revocable trust to the client, the client's
spouse, or both.

(7) If the hardship waiver is denied:

(a) The agency or the agency's designee sends a denial notice
within ((£3+fteer)) 15 days of receiving the hardship waiver request or
the request for additional information. The notice will state the rea-
son why the hardship waiver was not approved.

(b) The denial notice has instructions on how to request an ad-
ministrative hearing. The agency or the agency's designee must receive
an administrative hearing request within ((aimetsy)) 90 days of the
date of the adverse action.

(8) The agency or the agency's designee may revoke approval of an
undue hardship waiver i1if any of the following occur:

(a) A client, or the client's authorized representative, fails to
provide timely information or resource verifications as it applies to
the hardship waiver when requested by the agency or the agency's des-
ignee per WAC 182-503-0050 and 182-504-0105;

(b) The lien or legal impediment that restricted access to home
equity in excess of the home equity limit is removed; or

(c) Circumstances for which the undue hardship was approved have
changed.

(9) If there is a conflict between this section and chapter
182-526 WAC, this section prevails.

OTS-5237.2
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AMENDATORY SECTION (Amending WSR 18-10-024, filed 4/24/18, effective
6/1/18)

WAC 182-513-1530 Maximum guardianship or conservatorship fee and
related cost deductions allowed from a client's participation or room
and board on or after June 1, 2018. (1) General information.

(a) This section sets the maximum guardianship or conservatorship
fee and related cost deductions when:

(1) A court order was entered on or after June 1, 2018; or

(ii) The client under guardianship or conservatorship began re-
ceiving medicaid-funded long-term services and supports on or after
June 1, 2018.

(b) This section only applies to a client who is:

(i) Eligible for and receives institutional services under this
chapter ((F82—513—HWAE)) or home and community-based waiver services
under chapter 182-515 WAC, and who is required to pay participation
under WAC 182-513-1380, 182-515-1509, or 182-515-1514; or

(ii) Eligible for long-term services and supports under this
chapter ((¥82—513)) or chapter 182-515 WAC, and who is required to pay
only room and board.

(c) All requirements of this section remain in full force whether
or not the agency appears at a guardianship or conservatorship pro-
ceeding.

(d) In this section, the agency does not delegate any authority
in determining eligibility or post-eligibility for medicaid clients.

(1) Under the authority granted by chapter 11.130 RCW
((FH=92-380)), the agency does not deduct more than the amounts al-
lowed by this section from participation or room and board.

(ii) The eligibility rules under Title 182 WAC remain in full
force and effect.

(e) The agency does not reduce a client's participation or room
and board under this section for guardianship or conservatorship fees
or related costs accumulated during any month that a client was not
required to pay:

(i) Participation under WAC 182-513-1380, 182-515-1509, or
182-515-1514; or

(i1) Room and board under this chapter ((¥#82—53+3)) or chapter
182-515 WAC.

(f) If the client has another fiduciary, payee, or other princi-
pal-agency relationship and the agent is allowed compensation, any
monthly guardianship or conservatorship fee approved under this sec-
tion is reduced by the agent's compensation.

(2) Maximum guardianship or conservatorship fee and related cost
deductions.

(a) The maximum guardianship or conservatorship fee and related
cost deductions under this section include all guardianship or conser-
vatorship services provided to the client, regardless of the number of
guardians or conservators appointed to a client during a period of
time, or whether the client has multiple guardians or conservators ap-
pointed at the same time.

(b) Maximum guardianship or conservatorship fees and related cost
deductions are as follows:

(1) The total deduction for costs directly related to establish-
ing a guardianship or conservatorship for a client cannot exceed
$1,850;
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(ii) The total deduction for all guardianship and conservator-
ship-related costs cannot exceed $1,200 during any three-year period;
and

(iii) The amount of the monthly deduction for all guardianship
and conservatorship fees cannot exceed $235 per month.

(3) For people under subsection (1) (b) (i) of this section - Par-
ticipation deductions.

(a) After receiving the court order, the agency or its designee
adjusts the client's current participation to reflect the deductions
under WAC 182-513-1380, 182-515-1509, or 182-515-1514.

(b) The amounts of the participation deductions are the amounts
under subsection (2) of this section, or the court order, whichever
are less.

(c) For clients who pay room and board in addition to participa-
tion, i1f the client's amount of participation is insufficient to allow
for the amounts under subsection (2) of this section, then, regardless
of any provision of this chapter ((F82—543)) or chapter 182-515 WAC,
the client's room and board will be adjusted to allow the amounts un-
der subsection (2) of this section.

(4) For people under subsection (1) (b) (ii) of this section - Room
and board deductions.

(a) The agency adjusts the client's room and board after receiv-
ing the court order, regardless of any provision of this chapter
((F82—5+3)) or chapter 182-515 WAC.

(b) The amounts of the room and board deductions are the amounts
under subsection (2) of this section, or the court order, whichever
are less.

OTS-5978.1

AMENDATORY SECTION (Amending WSR 23-04-034, filed 1/25/23, effective
2/25/23)

WAC 182-515-1509 Home and community based (HCB) waiver services
authorized by home and community services (HCS)—Client financial re-
sponsibility. (1) A client eligible for home and community based
(HCB) waiver services authorized by home and community services (HCS)
under WAC 182-515-1508 must pay toward the cost of care and room and
board under this section.

(a) Post-eligibility treatment of income, participation, and par-
ticipate are all terms that refer to a client's responsibility towards
cost of care.

(b) Room and board is a term that refers to a client's responsi-
bility toward food and shelter in an alternate living facility (ALF).

(2) The agency determines how much a client must pay toward the
cost of care for HCB waiver services authorized by HCS when living in
their own home:

(a) A single client who lives in their own home (as defined in
WAC 388-106-0010) keeps a personal needs allowance (PNA) of up to 300%
of the federal benefit rate (FBR) for the supplemental security income
(SSI) cash grant program and must pay the remaining available income
toward cost of care after allowable deductions described in subsection
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(4) of this section. The Washington apple health income and resource
standards chart identifies 300% of the FBR as the medical special in-
come level (SIL).

(b) A married client who lives with the client's spouse in their
own home (as defined in WAC 388-106-0010) keeps a PNA of up to the ef-
fective one-person medically needy income level (MNIL) and pays the
remainder of the client's available income toward cost of care after
allowable deductions under subsection (4) of this section.

(c) A married client who lives in their own home and apart from
the client's spouse keeps a PNA of up to the SIL but must pay the re-
maining available income toward cost of care after allowable deduc-
tions under subsection (4) of this section.

(d) A married couple living in their own home where each client
receives HCB waiver services i1s each allowed to keep a PNA of up to
the SIL but must pay remaining available income toward cost of care
after allowable deductions under subsection (4) of this section.

(e) A married couple living in their own home where each client
receives HCB waiver services, one spouse authorized by the developmen-
tal disabilities administration (DDA) and the other authorized by HCS,
is allowed the following:

(1) The client authorized by DDA pays toward the cost of care un-
der WAC 182-515-1512 or 182-515-1514; and

(ii) The client authorized by HCS retains the SIL and pays the
remainder of the available income toward cost of care after allowable
deductions under subsection (4) of this section.

(3) The agency determines how much a client must pay toward the
cost of care for HCB waiver services authorized by HCS and room and
board when living in a department contracted alternate living facility
(ALF) defined under WAC 182-513-1100. A client:

(a) Keeps a PNA of under WAC 182-513-1105;

(b) Pays room and board up to the room and board standard under
WAC 182-513-1105; and

(c) Pays the remainder of available income toward the cost of
care after allowable deductions under subsection (4) of this section.

(4) If income remains after the PNA and room and board liability
under subsection (2) or (3) of this section, the remaining available
income must be paid toward the cost of care after it is reduced by de-
ductions in the following order:

(a) An earned income deduction of the first $65 plus one-half of
the remaining earned income;

(b) Guardianship fees, conservatorship fees, and administrative
costs including any attorney fees paid by the guardian or conservator
only as allowed under chapter 388-79A WAC;

(c) Current or back child support garnished or withheld from the
client's income according to a child support order in the month of the
garnishment if it is for the current month. If the agency allows this
as a deduction from income, the agency does not count it as the
child's income when determining the family allocation amount in WAC
182-513-1385;

(d) A monthly maintenance-needs allowance for the community
spouse as determined under WAC 182-513-1385. If the community spouse
is also receiving long-term care services, the allocation is limited
to an amount that brings the community spouse's income to the communi-
ty spouse's PNA, as calculated under WAC 182-513-1385;

(e) A monthly maintenance-needs allowance for each dependent of
the institutionalized client, or the client's spouse, as calculated
under WAC 182-513-1385;
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(f) Incurred medical expenses which have not been used to reduce
excess resources. Allowable medical expenses are under WAC
182-513-1350.

(5) The total of the following deductions cannot exceed the spe-
cial income level (SIL) defined under WAC 182-513-1100:

(a) The PNA allowed in subsection (2) or (3) of this section, in-
cluding room and board;

(b) The earned income deduction in subsection (4) (a) of this sec-
tion; and

(c) The guardianship fees, conservatorship fees, and administra-
tive costs in subsection (4) (b) of this section.

(6) A client may have to pay third-party resources defined under
WAC 182-513-1100 in addition to the room and board and participation.

(7) A client must pay the client's provider the sum of the room
and board amount, and the cost of care after all allowable deductions,
and any third-party resources defined under WAC 182-513-1100.

(8) A client on HCB waiver services does not pay more than the
state rate for cost of care.

(9) When a client lives in multiple living arrangements in a
month, the agency allows the highest PNA available based on all the
living arrangements and services the client has received in a month.

(10) Standards described in this section are found at
www.hca.wa.gov/free-or-low-cost-health-care/i-help-others-apply-and-
access-apple-health/program-standard-income-and-resources.

AMENDATORY SECTION (Amending WSR 23-04-034, filed 1/25/23, effective
2/25/23)

WAC 182-515-1514 Home and community based (HCB) services author-
ized by the developmental disabilities administration (DDA)—Client
financial responsibility. (1) A client eligible for home and communi-
ty based (HCB) waiver services authorized by the developmental disa-
bilities administration (DDA) under WAC 182-515-1513 must pay toward
the cost of care and room and board under this section.

(a) Post-eligibility treatment of income, participation, and par-
ticipate are all terms that refer to a client's responsibility towards
cost of care.

(b) Room and board is a term that refers to a client's responsi-
bility toward food and shelter in an alternate living facility (ALF).

(2) The agency determines how much a client must pay toward the
cost of care for home and community based (HCB) waiver services au-
thorized by the DDA when the client is living at home, as follows:

(a) A single client who lives at home (as defined in WAC
388-106-0010) keeps a personal needs allowance (PNA) of up to the spe-
cial income level (SIL) defined under WAC 182-513-1100.

(b) A single client who lives at home on the roads to community
living program authorized by DDA keeps a PNA up to the SIL but must
pay any remaining available income toward cost of care after allowable
deductions described in subsection (4) of this section.

(c) A married client who lives with the client's spouse at home
(as defined in WAC 388-106-0010) keeps a PNA of up to the SIL but must
pay any remaining available income toward cost of care after allowable
deductions under subsection (4) of this section.
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(d) A married couple living at home where each client receives
HCB waiver services, one authorized by DDA and the other authorized by
home and community services (HCS) is allowed the following:

(1) The client authorized by DDA keeps a PNA of up to the SIL but
must pay any remaining available income toward the client's cost of
care after allowable deductions in subsection (4) of this section; and

(ii) The client authorized by HCS pays toward the cost of care
under WAC 182-515-1507 or 182-515-15009.

(3) The agency determines how much a client must pay toward the
cost of care for HCB wavier services authorized by DDA and room and
board when the client is living in a department-contracted ALF defined
under WAC 182-513-1100. A client:

(a) Keeps a PNA under WAC 182-513-1105;

(b) Pays room and board up to the room and board standard under
WAC 182-513-1105; and

(c) Pays the remainder of available income toward the cost of
care after allowable deductions under subsection (4) of this section.

(4) If income remains after the PNA and room and board liability
under subsection (2) or (3) of this section, the remaining available
income must be paid toward the cost of care after it is reduced by al-
lowable deductions in the following order:

(a) An earned income deduction of the first $65, plus one-half of
the remaining earned income;

(b) Guardianship fees, conservatorship fees, and administrative
costs including any attorney fees paid by the guardian or conservator
only as allowed under chapter 388-79A WAC;

(c) Current or back child support garnished or withheld from the
client's income according to a child support order in the month of the
garnishment if it is for the current month. If the agency allows this
as a deduction from income, the agency does not count it as the
child's income when determining the family allocation amount in WAC
182-513-1385;

(d) A monthly maintenance-needs allowance for the community
spouse under WAC 182-513-1385. If the community spouse is on long-term
care services, the allocation is limited to an amount that brings the
community spouse's income to the community spouse's PNA;

(e) A monthly maintenance-needs allowance for each dependent of
the institutionalized client, or the client's spouse, as calculated
under WAC 182-513-1385; and

(f) Incurred medical expenses which have not been used to reduce
excess resources. Allowable medical expenses are under WAC
182-513-1350.

(5) The total of the following deductions cannot exceed the SIL
defined under WAC 182-513-1100:

(a) The PNA described in subsection (2) or (3) of this section,
including room and board;

(b) The earned income deduction in subsection (4) (a) of this sec-
tion; and

(c) The guardianship fees, conservatorship fees, and administra-
tive costs in subsection (4) (b) of this section.

(6) A client may have to pay third-party resources defined under
WAC 182-513-1100 in addition to the room and board and participation.

(7) A client must pay the client's provider the sum of the room
and board amount, the cost of care after all allowable deductions, and
any third-party resources defined under WAC 182-513-1100.

(8) A client on HCB waiver services does not pay more than the
state rate for cost of care.
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(9)

When a client lives in multiple living arrangements in a
month,

the agency allows the highest PNA available based on all the
living arrangements and services the client has received in a month.
(10) Standards described in this section are found at
www.hca.wa.gov/free-or-low-cost-health-care/i-help-others-apply-and-
access-apple-health/program-standard-income-and-resources.
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