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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER
1. ARRANGEMENT OF THE REGISTER

Documents are arranged within each issue of the Register according to the order in which they are filed in the code
reviser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence within an issue’s material.

2. PROPOSED, ADOPTED, AND EMERGENCY RULES OF STATE AGENCIES AND INSTITUTIONS OF
HIGHER EDUCATION

The three types of rule-making actions taken under the Administrative Procedure Act (chapter 34.05 RCW) may be
distinguished by the size and style of type in which they appear.

(a) Propoesed rules are those rules pending permanent adoption by an agency and are set forth in eight point type.
(b) Adopted rules have been permanently adopted and are set forth in ten point type.

(c) Emergency rules have been adopted on an emergency basis and are set forth in ten point oblique type.

3. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly
and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;
(i) deleted material is ((Yined—out—and—b

es));

(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

4. EXECUTIVE ORDERS, COURT RULES, NOTICES OF PUBLIC MEETINGS

Material contained in the Register other than rule-making actions taken under the APA does not necessarily conform
to the style and format conventions described above. The headings of these other types of material have been edited for
uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code reviser’s

office. :
5. EFFECTIVE DATE OF RULES

(a) Permanently adopted agency rules normally take effect thirty days after the rules and the agency order
adopting them are filed with the code reviser's office. This effective date may be delayed or advanced and
such an effective date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the
agency. They remain effective for a maximum of one-hundred-twenty days from the date of filing.

(c) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

6. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].
7. INDEX AND TABLES

A combined subject matter and agency index and a table of WAC sections affected may be found at the end of each
issue.
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WSR 92-11-001
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed May 6, 1992, 1:41 p.m.]

Date of Adoption: May 6, 1992.

Purpose: Establish standards for the production of or-
ganic meat and dairy products; amend chapter 16-156
WAC to allow producers of organic meat and dairy pro-
ducts to be certified by the Department of Agriculture.

Citation of Existing Rules Affected by this Order:
Amending chapter 16-156 WAC.

Statutory Authority for Adoption: Chapter 15.96 [15-'

.86] RCW.

Pursuant to notice filed as WSR 92-07-052 on March
12, 1992.

Changes Other than Editing from Proposed to Adopt-
ed Version: As provided for under RCW 34.05.340(3),
the Department of Agriculture is making two changes to
the permanent rule filing.

In the proposal, new section WAC 16-162-060 Feed,
is deleted from the permanent filing. After public testi-
mony, it has been determined that the department will
work with the industry further on this matter, and also
ascertain what national standards are being developed in
relation to the federal organic law in this area.

New section WAC 16-162-070 Disease prevention
and control, the department is deleting the last sentence
of the first paragraph, which states, "Producers of or-
ganic animal or dairy products shall provide a quarterly
veterinary certificate of freedom from disease.” It ap-
pears, at this time, that the quarterly visit by a veteri-
narian is unduly burdensome and not necessary to pro-
tect human or animals. The department will monitor this
situation, however; and should it be necessary, will work
with affected industry on any necessary remedies.

Effective Date of Rule: Thirty—one days after filing.

May 6, 1992
Michael V. Schwisow
Deputy Director

Chapter 16162 WAC
ANIMAL PRODUCTION STANDARDS FOR OR-
GANIC MEAT AND DAIRY PRODUCTS

NEW SECTION

WAC 16-162-010 PURPOSE. This chapter is pro-
mulgated pursuant to RCW 15.86.060 wherein the di-
rector is authorized to adopt rules for the proper admin-
istration of the Organic Food Products Act. This chapter
provides standards for the production of organic meat
and dairy products.

NEW SECTION

WAC 16-162-025 CERTIFICATION. Producers
of organic animal products seeking certification as an
organic food producer may apply for certification under
chapter 16—156 WAC.

(31
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NEW SECTION

WAC 16-162-030 DEFINITIONS. As used in this
chapter:

(1) "Approved” means any material or practice which
meets the required criteria or standards for use in the
production of organic animal products.

(2) "Department” means the department of agricul-
ture of the state of Washington.

(3) "Director" means the director of the department
of agriculture or his or her duly authorized
representative.

(4) "Drug" means any chemical substance or nonin-
fectious biological substance, which may be administered
to or used on or for animals, as an aid in the diagnosis,
treatment, or prevention of disease or other abnormal
condition, for the relief of pain or suffering, to control or
improve any physiological or pathological condition, or
to affect the structure or function of the animal.

(5) "Material” means any substance or mixture of
substances that is used internally or externally in the
production of animals or animal products.

(6) "Prohibited" means any material or practice
which is disallowed in the production of organic animal
products.

(7) "Recommended"” means that the stated materials
or practices are encouraged.

(8) "Remedy" means anything that relieves or cures a
disease.

(9) "Required" means any material or practice which
must be used or followed for the production of organic
animal products.

NEW SECTION

WAC 16-162-031 "ORGANICALLY PRO-
DUCED MEAT." Meat and meat products that have
been produced from an animal which has, along with its
mother, been raised in compliance with the provisions of
this chapter from the date of its birth through slaughter
may be labeled and sold as "organic” or "organically
produced.”

In addition:

(1) Meat and meat products that have been produced
from an animal raised for beef which has been raised in
compliance with the provisions of this chapter for at
least twelve months prior to slaughter may be labeled
and sold as "organic" or "organically produced”; and

(2) Meat and meat products that have been produced
from birds which have been raised in compliance with
the provisions of this chapter from one day after hatch-
ing may be labeled and sold as "organic" or "organically
produced.”

NEW SECTION

WAC 16-162-032 "ORGANICALLY PRO-
DUCED MILK." Milk produced from an animal which
has been raised in compliance with this chapter since the
conception of the offspring which causes lactation may
be labeled and sold as "organic" or "organically
produced.”
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NEW SECTION

WAC 16-162-033 "ORGANICALLY PRO-
DUCED EGGS." Eggs produced from hens which have
been raised in compliance with this chapter since one
day after hatching may be labeled and sold as "organic”
or "organically produced.”

NEW SECTION

WAC 16-162-050 LIVING CONDITIONS. (1)
Required:

(a) Organic producers must provide, when appropri-
ate, their animals with access to fresh air and daylight.

(b) Every animal must have enough room to get up,
lie down, turn around, groom, and stretch its limbs.

(c) Stock facilities must be clean and sanitary.

(2) Prohibited:

Practices that are contrary to humane treatment
guidelines, good sanitation practices, and good animal
health programs.

- NEW SECTION

"WAC 16-162-070 DISEASE PREVENTION
AND CONTROL. A proper herd health program
should include strategies for disease prevention, parasite
control, and disease treatment. Producers of organic an-
imal products shall market only healthy animals and an-
imal products, and shall never deny treatment to an ani-
mal in order that it may be labeled or sold as organic.

(1) The following practices are recommended:

(a) Quarantine and fecal exams for all incoming
stock.

(b) Adequate pasture rotation and good pasture
management.

(c) Maintaining and cleaning facilities regularly.

(d) Periodic fecal exams and the culling of seriously
infested animals.

(e) Vector and intermediate host control.

(f) Biological control methods.

(g) Maintaining dusting wallows for poultry.

(2) The following materials or practices are approved
for use in the production of organic animal products:

(a) Rotenone and pyrethrum insecticides for external
parasite control and for fly management, only if labeled
for such use.

(b) Natural materials used in homeopathic, naturo-
pathic, and herbal remedies.

(c) Tamed iodine, alcohol, and/or hydrogen peroxide
as a disinfectant.

(d) Vaccinations against endemic disease.

(e) Sodium hypochlorite (bleach), for use on machin-
ery and facilities.

(f) Steam sterilization of equipment.

(3) Prohibited materials and practices. The disease
prevention and control materials and practices that are
prohibited for use in the production of organic animal
products includes but is not limited to the following:

(a) Administration of hormones or subtherapeutic
levels of antibiotics.

[4]
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(b) The use of synthetic internal parasiticides on a
routine basis.

(c) Synthetic internal parasiticides used within twelve
months of slaughter, milk production, or egg production.

(d) Antibiotics used within thirty days or twice the
FDA withdrawal time, whichever is longer, in the pro-
duction of organic milk.

(e) Antibiotics used within twelve months in the pro-
duction of organic meat or eggs.

NEW SECTION

WAC 16-162-100  RECORDKEEPING. (1) All
organic stock must be ear tagged or individually marked
with the exception of poultry, which may be identified by
flock.

(2) Records must be kept of:

(a) All medications administered (including dates,
dosages, and sources);

(b) All feeds bought and fed;

(¢) All feed supplements used; and

(d) The weight of slaughter animals at slaughter.

(3) All records must be kept from birth or purchase
and for two years after sale or slaughter.

(4) Receipts for stock and materials must be kept to
insure a complete audit trail.

(5) Inadequate recordkeeping may constitute cause
for the director to prohibit labeling or marketing animal
products as "organic" or "organically produced.”

AMENDATORY SECTION (Amending WSR 90-02-
001, filed 12/21/89, effective 1/21/90)

WAC 16-156-001 APPLICATION. Organic food
producers and transition to organic food producers who
((wish)) desire to obtain certification under this chapter
must submit an application and pay prescribed fees to
the department on an annual basis. This application
must include a sworn statement that they have over the
past year, and will continue throughout the year for
which the application is made, fully comply with the
statute and rules for production of organic and/or tran-

sition to organic food.
& =2 +—food l ] o _

Each application shall be accompanied by a completed
grower information form which will remain on file at the
department of agriculture office.

NEW SECTION

WAC 16-156-003 PURPOSE. This chapter is pro-
mulgated pursuant to RCW 15.86.070 wherein the di-
rector is authorized to adopt rules establishing a certifi-
cation program for producers of organic or transition to
organic food.
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AMENDATORY SECTION (Amending WSR 91-09-
028, filed 4/11/91, effective 5/12/91)

WAC 16-156-005 STANDARDS FOR CERTIFI-
CATION. Standards for organic food producer and
transition to organic food producer certification shall be
as set forth in RCW 15.86.030 and rules adopted pursu-
ant to chapter ((16=t54-W#4A€)) 15.86 RCW.

AMENDATORY SECTION (Amending WSR 90-02-
001, filed 12/21/89, effective 1/21/90)

WAC 16-156-010 SAMPLING. A sample repre-
sentative of a ((eropgrown)) food product grown, raised,
or produced by organic food producers and transition to
organic food producers under the organic food certifica-
tion program may be tested for pesticide residues or
other contaminants whenever the director deems it nec-
essary ((for)) to grant, renew, deny, or revoke certifica-

tion. ((T—hcs;-samp*c§-sha-H--bc—co‘l-lcc?cd—b'y—t-hc—c}cpart=

It shall be the producer's responsibility to arrange for
and bear the costs for any additional testing which is
deemed necessary by the director ((for)) to grant, renew,

deny, or revoke certification.

AMENDATORY SECTION (Amending WSR 91-09-
028, filed 4/11/91, effective 5/12/91)

WAC 16-156-020 INSPECTION. The department
of agriculture shall make at least one announced visit
and ((any—unannounced)) may make additional visits
((deemed)) as the director deems necessary to each or-
ganic food producer and transition to organic food pro-
ducer under the organic food certification program each
year for the purpose of inspection for compliance with
the standards for certification which are found in chap-
ter 15.86 RCW (Orgamc food products) and ((chapter

)
rules adopted pursuant to chapter 15.86 RCW.

((Fhis)) Inspections may entail survey of required re-
cords, examination of crops and fields, and any other in-
formation deemed necessary to the requirements of
((this—chapter)) chapter 15.86 RCW or any rules adopt-
ed thereunder.

It shall be the producer's responsibility to arrange for
and bear the costs for any additional inspections which
are deemed necessary by the director ((for)) to grant,
renew, deny, or revoke certification.

AMENDATORY SECTION (Amending WSR 90-02-
- 001, filed 12/21/89, eflective 1/21/90)

WAC 16-156-030 CERTIFICATION.
Washington state department of agriculture certification
of organic food producers and transition to organic food
producers means that any analysis of the representative
samples taken by the department of agriculture showed
no ((itegatpesticide)) prohibited material usage or oth-
er contaminants and inspection of the producer by the
dcpartment of agriculture showed no ((i'H'cgal)) prohib-
ited practices being followed as defined in chapter 15.86

RCW or rules adopted thereunder.

[51]
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Organic food producers who apply under this program
will be able to use the words, "produced under
Washington state department of agriculture organic food
certification program” in their labeling as long as their
practices comply with ((thischapter—and)) chapter((s))
15.86 RCW ((and1+6=t54"WA€)) or any rules adopted
thereunder.

Food produced under this organic food certification
program may be identified by the use of the attached
logo. This logo shall only be used for food produced
((under)) by producers who have been certified by the
Washington state department of agriculture organic food
certification program.

Transition to organic food producers who apply under
this program will be able to use the words "produced
under Washington department of agriculture transition
to organic food certification program” in their labeling
as long as their practices comply with this chapter and
chapter 15.86 RCW and ((chapter16=154-WAC)) rules
adopted thereunder.

Food produced under this transition to organic food
certification program may be identified by use of the at-
tached logo. This logo shall only be used for food pro-
duced ((under)) by producers who have been certified by
the Washington state department of agriculture's transi-
tion to organic food certification program.

In no event shall food be sold as Washington certified
organic or Washington certified transition to organic
prior to an on-site inspection ((being)) made by the de-
partment of agriculture and a grower information form
being ((onfile)) filed with the department of agriculture
and organic food producer certification being granted for
that crop year.

The logos to identify organic food and transition to
organic food produced under this certification
program((s)) shall not be changed except for increases
or decreases in size, as appropriate.

AMENDATORY SECTION (Amending WSR 91-09-
028, filed 4/11/91, effective 5/12/91)

WAC 16-156-035 DECERTIFICATION. When-
ever the director finds that a producer who has been
certified under this program has:

(1) Violated the standards for certification which are
set forth in RCW 15.86.030 or any rules adopted under
chapter 15.86 RCW;

(2) ((Has)) Filed an application for certification
which is false or misleading in any particular;

(3) ((Has)) Violated any of the provisions of this
chapter; or

(4) ((Has)) Failed to provide records as required by
WAC 16-154-060 or 16-162-100;

The director may issue an order revoking that pro-
ducer's certification under this program or he may issue
an order directing the producer to take other appropriate
action to correct the violation. If appropriate action is
taken, the producer will be returned to lts previous stat-
us under the program.

Any producer who has received notice that its certifi-
cation may be revoked under this section may apply for
a hearing under the Washington Administrative Proce-

dure Act, chapter 34.05 RCW. ((Such—appticationrmust
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. i .
be T WITtmg addressed to the—director—of .thc
'nasihmgetol m dc.pal “;m.'t. of a8 ncnlmtmc amd b]c 1cccxl:cd
twenty—daysfromthe-date-of-thenotice-of-theopport=
nity-toappltyfora—hearing:))

AMENDATORY SECTION (Amending WSR 90-02-
001, filed 12/21/89, effective 1/21/90)

WAC 16-156-050 APPLICATION FOR CERTI-
FICATION. Organic food producers and transition to

organic food producers who wish to apply for the ((pro=

duccr—mspcctron)) organic food certification program
must apply to the department by January 15 of each

year. The application ((and—fees)), accompanied by the
appropriate fee shall be ((forwarded)) submitted to the
department on forms furnished by the department.

Applications made after the set deadline may be pro-
cessed as the department can schedule the initial inspec-
tions, provided that the producer may still conduct busi-
ness as provided in RCW 15.86.050.

WSR 92-11-002
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed May 8, 1992, 10:19 a.m.]

Original Notice.

Title of Rule: WAC 388-29-005 Fair hearing; 388—
33-377 Grant continuation pending fair hearing; 388—
33-379 Continuation of assistance—Fair hearing; and
388-33-389 Grievance procedure-—Applicants and re-
cipients of public assistance, medical assistance, and so-
cial services administered by Title 388 WAC.

Purpose: Update terminology relating to titles used in
the fair hearing process.

Statutory Authority for Adoption: RCW 74.04.050.

Statute Being Implemented: RCW 74.04.050.

Summary: Updating terminology makes the terms
consistent with those used in chapter 388-08 WAC, Fair
hearings chapter.

Reasons Supporting Proposal: To update the termi-
nology relating to titles used in the fair hearing process.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Betty Brinkman, Di-
vision of Income Assistance, 438-8309.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: OB-2 Auditorium, 12th and
Franklin, Olympia, Washington, on June 23, 1992, at
10:00 a.m.

(6]
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Submit Written Comments to: Troyce Warner, Chief,
Office of Issuances, Department of Social and Health
Services, Mailstop 5805, Olympia, Washington 98504,
by June 23, 1992.

Date of Intended Adoption: June 25, 1992.

May 8, 1992
Leslie F. James, Director
Administrative Services

NEW SECTION

WAC 388-33-379 CONTINUATION OF ASSISTANCE—
FAIR HEARING. (1) When a recipient requests a fair hearing during
the advance notice period to contest a proposal to reduce or suspend or
terminate public assistance, the department shall not implement the
contested proposal unless the solc issue is:

(a) An assistance adjustment for classes of recipients required by
state or federal law; or

(b) Termination of assistance as a result of federal or state law ter-
minating program.

(2) When the department does not give a recipient advance notice to
reduce, suspend or terminate assistance and the recipient files a request
for a fair hearing within ten days of the mailing of the adverse notice,
the department shall not implement the contested proposal unless the
sole issue is:

(a) 'An assistance adjustment for classes of recipients required by
state or federal law; or

(b) Termination of assistance as a result of federal or state law ter-
minating a program.

(3) Assistance authorized under subsection (1) or (2) of this section.
The department shall pay through the month in which the first of the
following occurs:

(a) The appellant requests in writing that assistance not be paid;

(b) The administrative law judge (ALJ) determines the sole issue is
to contest the law or department policy;

(c) The ALJ determines that the appellant has caused a unreason-
able delay in the proceeding;

(d) The ALIJ enters an order dismissing or settling the proceeding;
or

(¢) The ALJ enters an initial decision which is adverse to the
appellant.

(4) Assistance paid to a recipient under this section is an overpay-
ment to the extent the final order or decision is adverse to the
appellant.

AMENDATORY SECTION (Amending Order 1760, filed 2/3/82)

WAC 388-33-389 GRIEVANCE PROCEDURE—APPLI-
CANTS AND RECIPIENTS OF PUBLIC ASSISTANCE, MEDI-
CAL ASSISTANCE, AND SOCIAL SERVICES ADMINISTERED
BY TITLE 388 WAC. (1) If an applicant or recipient is aggrieved by
a decision of the department, he or she shall have the right to present
the grievance, in written form, to the supervisor of the line worker with
whom the applicant or recipient had previously been dealing.

(2) The supervisor shall make a decision on a grievance and notify
the recipient in writing within ten days of receipt of the grievance.

(3) If the applicant or recipient is not satisfied with the decision of
the supervisor, he or she shall have the right to present the grievance in
writing to the office administrator.

(4) The ((ESB)) administrator shall make a decision on a grievance
and send the applicant or recipient written notice of his or her decision
within ten days of receipt of the grievance. This notice terminates the
grievance procedure.

(5) ((Fhe)) An applicant's or recipient's exercise of the right to
pursue a grievance shall not in any way preclude the exercise of any
rights ((of)) the applicant or recipient may have under RCW 74.08-
.080 or chapter ((388=88-WA€)) 34.05 RCW.

(6) If administrative or judicial review is pending on the same issue,
the department may choose to respond to the grievance by informing
the applicant or recipient that the department prefers that the matter
be resolved through the administrative or judicial review process.

Reviser's note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule pub-
lished above varies from its predecessor in certain respects not indicat-
ed by the use of these markings.
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REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 388-33-377 Grant continuation pending fair hearing.

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 388-29-005 Fair hearing.

WSR 92-11-003
PERMANENT RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Order 3384—Filed May 8, 1992, 10:21 a.m.]

Date of Adoption: May 8, 1992.

Purpose: These new Washington Administrative
Codes incorporate the advanced registered nurse practi-
tioners services into the rules. This is a present service
that needs to be included into the regulations.

Statutory Authority for Adoption: RCW 74.08.090.

Pursuant to notice filed as WSR 92-08-107 on April
1, 1992.

Effective Date of Rule: Thirty—one days after filing.

May 8§, 1992
Leslie F. James, Director
Administrative Services

NEW SECTION

WAC 388-86-011 ADVANCED REGISTERED
NURSE PRACTITIONERS (ARNP) SERVICES. (1)
The department shall pay for ARNP services within the
ARNP's scope of practice for medical care clients.

(2) The department shall limit ARNP's reimbursed
services to:

(a) One call per day for either a hospital, emergency
room or an office call; and ‘

(b) Two calls per month for nonemergent conditions
in a nursing facility.

(3) The department shall reimburse for additional
calls under subsection (2)(a) or (b) of this section when:

(a) Medically necessary; and

(b) Justified at the time of billing.

(4) The ARNP may give assessments for healthy kids
program, also known as EPSDT, described under WAC
388-86-027.

. (5) ARNP's services for care of clients who are out of
state shall be covered as described under WAC 388-86-
115.

(6) The department shall not require prior approval of
medically necessary surgical procedures within the
ARNP's scope of practice.

NEW SECTION

WAC 388-87-032 ADVANCED REGISTERED
NURSE PRACTITIONERS SERVICES (ARNP)—
PAYMENT. The department shall purchase ARNP
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services as described under WAC 388-86-011 on a fee—
for—service or encounter rate. ’

WSR 92-11-004
EMERGENCY RULES
DEPARTMENT OF FISHERIES

[Order 92-29—Filed May 8, 1992, 4:15 p.m., effective May 12, 1992,
12:0f a.m.]

Date of Adoption: May 8, 1992.

Purpose: Commercial fishing regulations.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-44-090 and 220-69-250.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The trip limit for sablefish
ends May 11, 1992. A hold inspection program will as-
sure that the trip limits are effective through May 11th.
This proposal is made at the recommendation of the Pa-
cific Fisheries Management Council.

Effective Date of Rule: May 12, 1992, 12:01 a.m.

May 8, 1992
Joseph R. Blum
Director

NEW SECTION

WAC 220-44-09000A COASTAL BOTTOM
FISH—HOLD INSPECTIONS. Effective May 12,
1992 until further notice, it is unlawful for vessels other
than trawl vessels to land sablefish into any Washington
State port unless the provisions of this section have been
complied with:

(1) During a period of either thirty days or until the
unrestricted sablefish fishery ends, whichever occurs first,
any fisher intending to land sablefish taken with gear
other than trawl gear must have a Washington sablefish
vessel hold inspection certificate.

(2) The inspection certificate will be issued to properly
licensed vessels made available for inspection in the
ports of Bellingham, Neah Bay, La Push, Westport and
Ilwaco, beginning on May 11, 1992.

(3) Inspections will be performed by authorized de-
partment personnel not earlier than May 11, 1992 and
during the following thirty—one day period, or until the
unrestricted sablefish fishery ends, whichever occurs first.

NEW SECTION

WAC 220-69-25000A REQUIRED INFORMA-
TION ON NONTREATY FISH RECEIVING TICK-
ETS. Notwithstanding the provisions of WAC 220-69-
250, effective May 12, 1992, and during the following
thirty—one day period, or until the unrestricted sablefish
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fishery ends, whichever occurs first, the Washington sa-
blefish vessel hold inspection certificate number is a re-
quired entry on all fish receiving tickets documenting
landings and sale of sablefish taken with gear other than
trawl gear. The Washington sablefish vessel hold inspec-
tion certificate number must be entered legibly on the
left hand side of the ticket in the space indicated for
dealer's use.

WSR 92-11-005
COLUMBIA RIVER
GORGE COMMISSION
[Filed May 8, 1992, 4:44 p.m.]
Reviser's note: The following material has not been adopted under
the Administrative Procedure Act, chapter 34.05 RCW, but has been

filed in the office of the code reviser and is published in the Register
exactly as filed.

NOTICE OF PROPOSED RULEMAKING HEARING

Agency: Columbia River Gorge Commission.

The above named agency gives notice of hearing.

Hearings to be Held: June 23, 1992, at 9:30 a.m,,
Mid—Columbia Medical Office Plaza, 1810 East 19th,
The Dalles, OR 97058.

Hearings Officer(s): Stafford Hansell, Chair.

Pursuant to the statutory authority of RCW 43.97-
.015 the following action is proposed: Adopt 350-50.

No prior notice given.

Interested persons may comment on the proposed
rules orally or in writing at the hearing. Written com-
ments received by June 19, 1992, will also be considered.
Written comments should be sent to and copies of the
proposed rulemaking may be obtained from: Columbia
River Gorge Commission, 288 East Jewett Boulevard,
P.O. Box 730, White Salmon, WA 98672, ATTN: Rules
Coordinator, (509) 493-3323.

Allen Bell
May 5, 1992

Summary: The rule sets out the procedures that must
be followed in order for the commission to consider a
plan amendment.

Statement of Need: The process for submitting a plan
amendment is not described in the National Scenic Act;
the commission, local government and public at large
needs guidance as soon as possible on how to submit
plan amendments; and a delay in adoption of the rule
will hold up the process of the commission considering
plan amendments.

Authority: 16 USC § 544 et seq., ORS 196.150 to
ORS 196.165, and RCW 43.97.015 to 49.97.035
[43.97.035].

Documents Relied Upon: The Columbia River Gorge
national scenic area final management plan and the Na-
tional Scenic Area Act.

Fiscal Impact: The rule should expedite the plan
amendment process and therefore, reduce costs.
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COLUMBIA RIVER GORGE COMMISSION
PROPOSED RULE
Chapter 350
Division 50
Plan Amendment Process

350-50-010. Purpose.

This division specifies the process that will be used by
the Columbia River Gorge Commission (Commission)
when it considers amendments to the Management Plan.

350-50-020. Authority.

Amendments to the Management Plan must comply
with the requirements of the Scenic Area Act. These re-
quirements are included in Section 6(h) of the Scenic
Area Act:

(1) If the Commission determines at any time that
conditions within the Scenic Area have significantly
changed, it may amend the Management Plan.

(2) The Commission shall submit amendments to the
Management Plan to the Secretary of Agriculture for
review, in accordance with the provisions of the Scenic
Area Act for adoption of the Management Plan.

(3) The Commission shall adopt an amendment to the
Management Plan by a majority vote of the members
appointed, including at least three members from each
state.

(4) An amendment to the Management Plan must be
consistent with the standards established in Section 6
and the purposes of the Scenic Area Act.

350-50-030. Criteria for Plan Amendment Approval.

The Commission must find that the following three
criteria are satisfied before it approves an amendment of
the Management Plan:

(1) Conditions in the Scenic Area have significantly
changed. This means:

(a) physical changes that have widespread or major
impacts to the landforms, resources, or land use patterns
in the Scenic Area;

(b) new information or inventory data regarding land
uses or resources that could result in a change of a plan
designation, classification, or other plan provision; or

(c) changes in legal, social, or economic conditions,
including those that affect public health, safety, or wel-
fare, not anticipated in the Management Plan;

(2) No practicable alternative to the proposed amend-
ment exists; and

(3) The proposed amendment would be consistent
with the standards and purposes of the Scenic Area Act.

350-50-040. Origin of Applications.

(1) Applications to amend the Management Plan may
originate from the Commission or interested persons, in-
cluding state and local governments, Indian tribal gov-
ernments, public interest groups, or affected landowners.

350-50-050. Application for Plan Amendment.
Applications to amend the plan shall contain a state-
ment from the sponsor that explains why the proposed
plan amendment is needed. The statement shall demon-
strate that the proposed amendment complies with the
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purposes and standards of the Scenic Area Act and the
criterion in Section 6(h) of the Scenic Area Act.

350-50-060. Processing of Application.

Each application for a plan amendment will be re-
viewed according to the provisions in the Management
Plan [Part IV, Chapter 1, section Amendment of the
Management Plan, Policy 2].

Reviser's note: The brackets and enclosed material in the text
above occurred in the copy filed by the Columbia River Gorge Com-
mission and appear in the Register pursuant to the requirements of
RCW 34.08.040.

350-50-070. Submittal and of
Application.

(1) Applications for plan amendments shall be sub-
mitted to the Commission office by a sponsor. An origi-
nal and fifteen copies of the each application are
required.

(2) Within ten (10) working days of receiving an ap-
plication, the ‘Executive Director shall review the appli-
cation for completeness and adequacy. No application
shall be accepted as complete until all omissions and de-
ficiencies noted by the Executive Director have been
corrected by the applicant.

(3) The Executive Director shall recommend to the
Commission whether to commence the process for re-
view of the proposed amendment to the plan. A decision
to commence the process must be based on a majority
vote of the Commission at a regularly scheduled

meeting.

Acceptance

350-50-080. Notice of Application.

(1) Public notice of the completed application will be
sent to U.S. Forest Service — National Scenic Area Of-
fice, States of Oregon and Washington, Indian tribal
governments, and the six Gorge county planning offices.

(2) Notice shall be published in local Gorge newspa-
pers serving the National Scenic Area.

(3) Copies of the complete application will be avail-
able for inspection at the Commission office during nor-
mal office hours.

(4) Interested persons shall have twenty (20) working
days from the date the notice is posted to submit written
comments to the Executive Director. Written comments
should address whether the proposed amendment would
be consistent with the purposes and standards of the
Scenic Area Act and the criterion in Section 6(h) of the
Scenic Area Act.

350-50-090. Report of the Executive Director.

The Executive Director will prepare a report, which
may include recommendations, within thirty (30) work-
ing days of the date an application has been accepted as
complete. Upon application of the Executive Director,
the Commission may extend the time for submission of
the report. The report will analyze the proposed amend-
ment based on the purposes and standards of the Scenic
Area Act and the criterion in Section 6(h) of the Scenic
Area Act.
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350-50-100. Hearings.

(1) The Commission will conduct a hearing on every
application that the Commission has decided to review
pursuant to 350-50-070(3).

(2) A hearing will be conducted on the merits of each
application. This hearing will be quasi—judicial in nature
and will allow the parties, including intervenors, to
present the plan amendment in a format that follows the
contested case rules of the Commission [see Chapter
350, Division 16]. Any person who submitted comments
on a plan amendment application pursuant to 350-50—
080(3) may participate in the hearing by filing a Notice
of Intervention with the Director within twenty (20)
working days of the date the Executive Director's report
is prepared, pursuant to 350-50-090. The Notice of In-
tervention shall also be served by mail upon the applica-
ble sponsor. The Notice of Intervention shall show that
the person filing the Notice has submitted comments on
the proposed plan amendment. The sponsor shall be af-
forded an opportunity for rebuttal argument.

(3) The Commission may seek additional information
from any applicant before and during the hearing.

Reviser's note: The brackets and enclosed material in the text
above occurred in the copy filed by the Columbia River Gorge Com-

mission and appear in the Register pursuant to the requirements of
RCW 34.08.040.

350-50-110. Consultation.

In considering an amendment to the Management
Plan, the Gorge Commission shall consult with the For-
est Service, both states, the six Gorge counties, all four
Indian tribal governments and agencies or organizations
that have a specific interest.

350-50-120. Review by the Secretary of Agriculture.

According to Sections 6(f)and 6(h) of the Scenic Area
Act, an amendment to the Management Plan adopted by
the Commission will be submitted to the Secretary of
Agriculture. The Secretary of Agriculture will review
the amendment and determine if it is consistent with the
purposes and standards of the Scenic Area Act. The
Secretary has 90 days from the day the Commission
submits an amendment to complete his/her review and
make a determination of concurrence or non-
concurrence.

WSR 92-11-006

COLUMBIA RIVER
GORGE COMMISSION
[Filed May 8, 1992, 4:45 p.m.]
Reviser's note: The following material has not been adopted under
the Administrative Procedure Act, chapter 34.05 RCW, but has been

filed in the office of the code reviser and is published in the Register
exactly as filed.

CERTIFICATE AND ORDER FOR FILING PERMANENT
ADMINISTRATIVE RULES WITH THE OFFICE OF THE CODE
REVISER

I hereby certify that the copy shown below is a true,
full and correct copy of permanent rule(s) adopted on
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April 28, 1992, by the Columbia River Gorge Commis-
sion to become effective upon filing.

The within matter having come before the Columbia
River Gorge Commission after all procedures having
been in the required form and conducted in accordance
with applicable statutes and rules and being fully ad-
vised in the premises.

Notice of Intended Action in Code Reviser's Register:
Yes.

Now therefore, it is hereby ordered that the following
action to be taken: Adopting 350-40; and amending
350-20-004, as Administrative Rules of the Columbia
River Gorge Commission.

Dated this 5th day of May, 1992.

Allen Bell
Acting Executive Director

Statutory Authority: RCW 43.97.015 to 43.97.035,
Chapter 499, Laws of 1987.

For Further Information Contact: Jan Brending,
Rules Coordinator, (509) 493-3323.

Summary: The rule sets out the procedures a county
must follow in order to prepare an application for an ur-
ban area revision.

Statement of Need: The process for submitting an ap-
plication for an urban area revision is not described in
the National Scenic Act; and each county that is affect-
ed needs guidance as soon as possible to prepare the
requisite applications.

Authority: 16 USC § 544 et seq., ORS 196.150 to
ORS 196.165, and RCW 43.97.015 to 43.97.035.

Documents Relied Upon: The Columbia River Gorge
national scenic area final draft management plan and
Gorge Commission deliberations on November 19, 1991,
December 17, 1991, and January 14 and 28, 1992.

Fiscal Impact: The rule should expedite the urban
area revision process and therefore, reduce costs.

350-20-004

Summary: The rule would allow a modification to a
structure from its premodification appearance. The rule
would allow a modification to an existing structure
which already protrudes above a cliff, bluff or skyline
upon showing that no alternative modification would
avoid the protrusion, that the additional protrusion
would not increase more than 50 percent, and that miti-
gation measures would reduce the contrast of the fin-
ished structure below that of the premodification
structure.

Statement of Need and Justification: Failure to amend
the rule as proposed will deprive the commission of an
opportunity to enhance the scenic resources of the gorge
by reducing the contrast of existing development other-
wise exempt from regulation under commission rule.
Failure to amend the rule will also result in serious prej-
udice to owners of some properties who could not other-
wise make additions to residences built before passage of
the Scenic Area Act and who have no alternative way to
modify them which will not protrude above a cliff, bluff
or skyline.

Authority: 16 USC § 544 et seq., ORS 196.150 to
ORS 196.165, and RCW 43.97.015 to 49.97.035
[43.97.035].

[10]
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Documents Relied Upon: Columbia River Gorge Na-
tional Scenic Area Act (P.L. 99-663) and final interim
guidelines. The proposed amendment to the rule is based
upon three years of experience applying the existing rule.

Fiscal Impact: The rule will allow certain applications
for additions to be approved, that would otherwise have
to be denied. This will reduce appeals to the commission,
and therefore reduce costs to the commission and
applicants.

COLUMBIA RIVER GORGE COMMISSION
Chapter 350
Division 40

Revision of Urban Area Boundaries

350-40-000. Purpose.

This division specifies the process that will be used by
the Columbia River Gorge Commission (Commission)
when it considers minor revisions to the boundaries of
any Urban Area.

350-40-010. Definitions.
The definitions in Chapter 350, Division 20, Section
002 shall apply to this division.

350-40-020. Authority.

The Commission may make "minor revisions" to the
boundaries of an Urban Area [Scenic Area Act, Section
4(f)]. Such revisions must comply with procedural re-
quirements and criteria in the Scenic Area Act.

Three procedural requirements are included in Section
4 (f)(1) of the Scenic Area Act:

(1) Requests to revise an Urban Area boundary must
be submitted to the Commission by a county
government;

(2) The Commission must consult the Secretary of
Agriculture before revising an Urban Area boundary;
and

(3) Two-thirds of the Commission members, includ-
ing a majority of the members appointed from each
state, must approve any revision of an Urban Area
boundary. In the event of recusal, the doctrine of neces-
sity shall apply.

Section 4 (f)(2) of the Scenic Area Act allows the
Commission to revise the boundaries of an Urban Area
only if the following criteria are satisfied:

(1) A demonstrable need exists to accommodate long—
range urban population growth requirements or econom-
ic needs consistent with the Management Plan;

(2) Revision of Urban Area boundaries would be con-
sistent with the standards established in Section 6 and
the purposes of the Scenic Area Act;

(3) Revision of Urban Area boundaries would result
in maximum efficiency of land uses within and on the
fringe of existing Urban Areas; and

(4) Revision of Urban Area boundaries would not re-
sult in the significant reduction of agricultural lands,
forest lands, or open spaces.

Reviser's note: The brackets and enclosed material in the text
above occurred in the copy filed by the Columbia River Gorge Com-

mission and appear in the Register pursuant to the requirements of
RCW 34.08.040.
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350-40-030. Application for Revision.

Applications to revise the boundaries of any Urban
Area shall contain the following information:

(1) A statement from the county sponsoring the Ur-
ban Area boundary revision, signed by the county
commissioners.

(2) A statement that the senior—elected or appointed
official(s) of any affected municipality or special district
have been notified.

(3) A statement that explains why the proposed Ur-
ban Area boundary revision is needed. The statement
shall describe the anticipated land uses that would occur
in the affected area and demonstrates how the proposed
revision complies with the criteria in the Scenic Area
Act.

(4) A map of the area that would be added to the ex-
isting Urban Area. The map shall be drawn to scale and
shall be prepared at a scale of 1 inch equals 200 feet
(1:2,400), or a scale providing greater detail. It shall in-
clude the following elements:

(a) North arrow;

(b) Map scale;

(c) Boundaries of all parcels within the subject area,
with labels showing the name of each property owner
and the size of each parcel;

(d) Current municipal zoning designations, where
applicable;

(e) Significant terrain features or landforms;

(f) Bodies of water and watercourses;

(g) Existing roads and railroads;

(h) Existing dwellings and other structures; and

(i) Location of existing services, including water sys-
tems, sewage systems, and power and telephone lines.

(5) For incorporated areas, a map of the current
boundary of the municipality.

(6) A map of adopted land use designations and zon-
ing for the existing Urban Area.

(7) For Oregon applications, a map of currently ap-
proved urban growth boundaries.

(8) An analysis based on criteria in the Scenic Area
Act. (For guidance see Urban Areas Boundary Revisions
Handbook, Gorge Commission 1992).

350-40-040. Processing of Application.

Each application to revise the boundaries of an Urban
Area will be reviewed according to the priorities estab-
lished by the Commission in the Management Plan [see
Part IV, Chapter 1, section Revision of Urban Area
Boundaries, Policy 5]. Within priority categories estab-
lished in the Management Plan, applications will be re-
viewed in the order received.

Reviser's note: The brackets and enclosed material in the text
above occurred in the copy filed by the Columbia River Gorge Com-

mission and appear in the Register pursuant to the requirements of
RCW 34.08.040.

350-40-050. Submission and of
Application.

(1) Applications to revise the boundaries of an Urban

Area shall be submitted directly to the office of the

Commission by a county government. An original and

Acceptance

[11]
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fifteen copies of each application are required. Only two
copies of the large scale maps are required.

(2) Within ten (10) working days of receiving an ap-
plication, the Director shall review the application for
completeness and adequacy. No application shall be ac-
cepted as complete until all omissions and deficiencies
noted by the Director have been corrected by the
applicant.

350-40-060. Notice of Application.

(1) Public notice of the completed application will be
posted at Commission and U.S. Forest Service offices
and shall be made available for posting at the applicable
county or city planning office(s).

(2) Copies of the complete application will be avail-
able for inspection at the Commission office during nor-
mal office hours. '

(3) Interested persons shall have twenty (20) working
days from the date the notice was posted to submit writ-
ten comments to the Director. Written comments should
address whether the proposed Urban Area boundary re-
vision would be consistent with the criteria in the Scenic
Area Act.

350-40-070. Report of the Director.

The Director will prepare a report, which may include
recommendations, within thirty (30) working days of the
date an application has been accepted as complete. Upon
application of the Director, the Commission may extend
the time for submission of the report. The report will
analyze the proposed Urban Area boundary revision
based on the criteria in 350-20-004.

350-40-080. Hearings.

(1) The Commission will conduct hearings on every
application accepted as complete by the Director.

(2) A general hearing on all current applications for
the year, to consider public testimony and opinion on
applications, may be set by the Commission. Any person
may comment on the applications within time limits set
by the Commission.

(3) A separate hearing will be conducted on the mer-
its of each application. This hearing will be quasi—judi-
cial in nature and will allow the parties, including inter-
venors, to present the application in a format that fol-
lows the contested case rules of the Commission [see
Chapter 350, Division 16]. Any person who submitted
comments on an Urban Area boundary revision applica-
tion pursuant to 350-40-007(3) may participate in the
Urban Area boundary revision hearing by filing a Notice
of Intervention with the Director within 20 working days
of the date the Director's report is prepared, pursuant to
350-40-008. The Notice of Intervention shall also be
served by mail upon the applicable county. The Notice
of Intervention shall show that the person filing the No-
tice has submitted comments on the proposed boundary
revision. The applicant shall be afforded an opportunity
for rebuttal argument. The length of the hearing will
vary depending on the complexity of the application.

(4) The Commission may seek additional information
from any applicant before and during the hearing.
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Reviser's note: The brackets and enclosed material in the text
above occurred in the copy filed by the Columbia River Gorge Com-
mission and appear in the Register pursuant to the requirements of
RCW 34.08.040.

COLUMBIA RIVER GORGE COMMISSION
350-20

350-20-004. Review Standards and Guidelines.

(1) The Columbia River Gorge National Scenic Area
Final Interim Guidelines, published by the Forest Ser-
vice and dated June 30, 1987, are adopted by reference
as amended in paragraph (2) below and declared to be a
part of this rule. In reviewing major development actions
and new residential development for consistency with the
standards of section 6 and the purposes of P.L. 99-663,
Chapter 3 of the Final Interim Guidelines, as amended
in paragraph (2) below, shall be utilized.

(2) The Final Interim Guidelines identified in para-
graph (1) above are amended as follows:

(a) The definition of agricultural lands shall be revised
to read as follows: "Agricultural lands are those lands
which are primarily used or are suitable for the produc-
tion of crops, fruits or Christmas trees or the pasturing,
grazing or feeding of livestock. Lands designated as open
space by the Commission shall not be considered agri-
cultural lands."

(b) The definition of forest lands shall be revised to
read as follows: "Forest lands are those lands which are
used for growing forest products or capable of producing
in excess of twenty (20) cubic feet per acre per year of
Douglas fir, Ponderosa pine or other merchantable tree
species. Lands designated as open space by the Commis-
sion shall not be considered forest lands.”

(c) The guidelines for existing uses shall be revised as
follows: "When a structure is destroyed or partially de-
stroyed, it will be considered an existing use when re-
placed in kind and in the same location within one year.
The exterior color and reflectivity of replacement struc-
tures must be consistent with the scenic guidelines in
Chapter II1. Replacement of a structure or use that dif-
fers in size or location from the original shall be subject
to a consistency determination. Replacement of a mobile
home in a special management area with a modular or
site—built home, to be used in the same manner and for
the same purposes, shall be considered the continuation
of an existing use except that it shall be subject to re-
view for consistency with the guidelines on scenic re-
sources in section B(1).

(d) An alteration to a structure which was built prior
to November 17, 1986, and which already protrudes
above the line of a bluff, cliff or skyline, may itself pro-
trude above the line provided that:

1. the alteration does not increase the protrusion more
than 50 percent as viewed from the key viewing area
from which the structure is most prominently seen;

2. the altered structure, through a combination of col-
or, landscaping and other mitigation measures, contrasts
less with its setting than before the alteration; and

3. there is no practicable alternative way to alter the
structure without increasing the protrusion.

[12]
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WSR 92-11-007
PERMANENT RULES
OFFICE OF MINORITY AND
WOMEN'S BUSINESS ENTERPRISES
[Filed May 11, 1992, 11:28 a.m.]

Date of Adoption: May 11, 1992,

Purpose: These rules are updated to more effectively
implement the provisions of chapter 39.19 RCW and to
comply with the provisions of chapter 34.05 RCW.

Citation of Existing Rules Affected by this Order:
Amending chapters 326-02 and 326-20 WAC.

Statutory  Authority for  Adoption:
39.19.030(7).

Pursuant to notice filed as WSR 92-07-103 on March
18, 1992.

Effective Date of Rule: Thirty days after filing.

May 11, 1992
James A. Medina
Director

RCW

AMENDATORY SECTION (Amending Order 83-3,
filed 10/28/83)

WAC 326-02-010 PURPOSE. The purpose and
intent of chapter 120, Laws of 1983, and of ((these
rutes)) Title 326 WAC is to provide the maximum prac-
ticable opportunity for increased participation by minor-
ity and women—owned and controlled businesses ((in
participating)) in public works and the process by which
goods and services are procured by state agencies and
educational institutions from the private sector. This
purpose will be accomplished by encouraging the full use
of existing minority and women—owned and controlled
businesses and the entry of new and diversified minority
and women-owned and controlled businesses into the
marketplace. These rules shall be applied and interpret-
ed to promote this purpose.

AMENDATORY SECTION (Amending Order 83-3,
filed 10/28/83)

WAC 326-02-020  APPLICABILITY. ((Fhis
chapter)) Title 326 WAC applies to all applications for
certification (( tmort i =

)) and to all public
works and procurement by state agencies and education-
al institutions: PROVIDED, That this ((chapter)) title
does not apply where it is found to be in conflict with
federal requirements which are a prescribed condition to
the allocation of federal funds to the state. In such a
case, the conflicting portions of this chapter are inopera-
tive solely to the extent of the conflict and with respect
to the agencies directly affected.

AMENDATORY SECTION (Amending WSR 89-24-
047, filed 12/1/89, eflective 1/1/90)

WAC 326-02-030 DEFINITIONS. Words and
terms used in ((these—rutes)) this title shall have the
same meaning as each has under chapter 120, Laws of
1983, unless otherwise specifically provided in ((these
rufes)) this title, or the context in which they are used
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clearly indicates that they should be given some other
meaning.

(1) "Advisory committee” means the advisory com-
mittee on minority and women's business enterprises.

(2) "Certified business" or "certified" means a busi-
ness or the status of a business that has been examined
by the Washington state office of minority and women's
business enterprises and deemed to be a minority busi-
ness enterprise (MBE), a women's business enterprise
(WBE), a minority woman's business enterprise
(MWBE), or a combination business enterprise (CBE).

(3) "Class of contract basis" means an entire group of
contracts having a common characteristic. Examples in-
clude, but are not limited to, personal service contracts,
public works contracts, leases, purchasing contracts, and
contracts for specific types of goods and/or services.

((63))) (4) "Combination ((mimority—and—women's))
business enterprise” or "CBE" means a small business
concern organized for profit, performing a commercially
useful function, that is fifty percent owned and con-
trolled by one or more minority men or MBEs certified
by ((this)) the office and fifty percent owned and con-
trolled by one or more nonminority women or WBEs
certified by ((thts)) the office. The owners must be Unit-
ed States citizens or lawful permanent residents.

((64))) (5) "Commercially useful function” means the
performance of real and actual services which are inte-
gral and necessary in the discharge of any contractual
endeavor, and not solely for the purpose of obtaining
certification or_obtaining credit for participation goal
attainment.

((ta)y Forpurposes—of-—certification, factors-whichmay
] dered—r—d e hett bus; .

(13}
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€21))) (6) "Common industry practices” means those
usages, customs, or practices which are ordinary, nor-
mal, or prevalent among businesses, trades, or industries
of similar types engaged in similar work in similar situ-
ations in the community.
(((—2—2—))) (7) "Conduit" means a ((WBE—MBE—or
)) certified business which agrees to
be named as a subcontractor on a contract in which such
((WBEMBEor—combinationr MWBE)) certified busi-
ness does not perform the work but, rather, the work is
performed by the prime contractor, prime consultant,
material supplier, purchasing contractor, or any other
((mon=MWBE)) noncertified business.
((€23Y)) (8) "Contract” means a mutually binding le-
gal relationship, including a lease, or any modification

[14]
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thereof, obligating the seller to furnish goods or services,
including construction, and the buyer to pay for them.

(9) "Contract by contract basis" means a single con-
tract within a specific class of contracts.

(10) "Contractor” means a party who enters into a
contract to provide a state agency or educational institu-
tion with goods or services, including construction, or a
subcontractor or sublessee of such a party.

(11) "Corporate-sponsored dealership” means a busi-
ness that does not meet the requirements for certification
but is participating in a program specifically developed
by a national or regional corporation to address the
present—day issue of lack of opportunities for minorities
or women in the dealership industry.

(12) "Director”" means the director of the office of
minority and women's business enterprises.

(13) "Educational institutions” means the state uni-
versities, the regional universities, The Evergreen State
College, and the community colleges.

(14) "Front" means a business which purports to be((:
) A—WBE)) eligible for certification but is not in fact
legitimately owned ((or)) and controlled by ((a—manor
men—b)-aMBE-but-isowned-or-controttedby-a—nonmt=

., - E i I- . f[‘*lBE
but-ts—owned—or—controted—by—amamor-men—or-bya

attowed—by—WAC—326=02-036(3))) minoritics, women,

or a combination thereof.

(((—214-)—"Pass=thmughj—mcans—a—busintss-whicﬁ—bt.rys

25))) (15) "Goods and/or services" means all goods
and services, including professional services.

(16) "Joint venture" means a partnership of two or
more persons or businesses created to carry out a single
business enterprise for profit, for which purpose they
combine their capital, efforts, skills, knowledge or prop-
erty and in which they exercise control and share in
profits and losses in proportion to their contribution to
the enterprise.

(17) "Legitimately owned and controlled” means that
minorities, women, or a combination thereof, own at
least fifty—one percent interest in the business (unless the
business qualifies as a corporate sponsored dealership
under the provisions of subsection (11) of this section
and WAC 326-20-050(4)); and the minorities, women,
or combination thereof, possess and exercise sufficient
expertise specifically in the firm's field of operation to
make decisions governing the long-term direction and
the day—to—day operations of the firm.

(18) "Manufacturer” means a business which owns,
operates, or maintains a factory or establishment that
produces or creates goods from raw materials or sub-
stantially alters goods before reselling them.

(((—26-)——“Supphcr4—mms-a—busm-csrvﬁnch—pmv1dcs—or
frhf om—amd dered it :
pass=through:
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7)) (19) "Minority” means a person who is a citi-

WSR 92-11-007

legislative branches of government except to the extent

zen or lawful permanent resident of the United States

that procurement or public works for these branches is

and who is:
(a) Black: Having origins in any of the black racial
groups of Africa; .
(b) Hispanic: Of Mexican, Puerto Rican, Cuban,

performed by a state agency.

(30) "Supplier” means a manufacturer, regular deal-
er, broker, or packager that (a) provides or furnishes
goods or materials; (b) performs a commercially useful

Central or South American, or other Spanish or Portu-

function; and (c) is not considered a conduit, front, or

guese culture or origin, regardless of race;

(c) Asian American: Having origins in any of the
original peoples of the Far East, Southeast Asia, the In-
dian subcontinent, or the Pacific Islands; or

(d) American Indian or Alaskan Native: Having ori-
gins in any of the original peoples of North America.

(20) "Minority business enterprise,” "minority—owned
business enterprise," or "MBE" means a small business
concern, organized for profit, performing a commercially
useful function, which is legitimately owned and con-
trolled by one or more minority individuals or minority
business enterprises certified by the office. The minority
owners must be United States citizens or lawful perma-
nent residents.

(21) "Minority women's business enterprise” or
"MWBE" means a small-business concern, organized
for profit, performing a commercially useful function,
which is legitimately owned and controlled by one or
more minority women and is certified by the office. The
owners must be United States citizens or lawful perma-
nent residents.

(22) "Office” means the office of minority and wo-
men's business enterprises of the state of Washington.

(23) "Pass—through" means a certified business which
buys goods from a noncertified business and simply re-
sells those goods to the state, state contractors or other
persons doing business with the state for the purpose of
allowing those goods to be counted towards fulfillment of
WBE or MBE goals.

(24) "Person” means one or more individuals, part-
nerships, associations, organizations, corporations, coop-
eratives, legal representatives, trustees and receivers, or
any group of persons.

(25) "Procurement" means the purchase, lease, or
rental of any goods or services.

(26) "Public works" means all work, including con-
struction, highway and ferry construction, alteration, re-
pair, or improvement other than ordinary maintenance,
which a state agency or educational institution is auth-
orized or required by law to undertake.

(27) "Regular dealer” means a certified business that
owns, operates, or maintains a store, warehouse or other
establishment in which the materials or supplies required
for the performance of the contract are bought, kept in
stock, and regularly sold to the public in the usual
course of business.

" (28) "Services," in the context of "goods and/or ser-
vices," means all services including, but not limited to,
client services, personal services, and purchased services
as defined in RCW 39.29.006.

(29) "State agency" includes the state of Washington
and all agencies, departments, offices, divisions, boards,
commissions, and correctional and other types of institu-
tions. "State agency" does not include the judicial or

[15]

pass—through.

(31) "Switch business” means a business which was
previously owned and controlled by a man, men or
nonminorities, which has made technical changes to its
business structure so that it is now purportedly owned
and controlled by a woman or women or by a minority
person or persons, but continues to operate in substan-
tially the same manner as it did prior to the written re-
visions of the business structure.

((€28)y—€orporate=sponsored—deatership™mecans—a
COx X . .
E T;a 1.id: mmalntyl o I.cmans lb HSE"F':SS hictmeets thc_
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AMENDATORY SECTION (Amending Order 88-9,
filed 10/24/88)

WAC 326-02-040 PROHIBITED ACTIVITIES
WITH REGARD TO CHAPTER 39.19 RCW. (1)
RCW 39.19.080 makes it unlawful for a person, firm,
corporation, business, union, or other organization to:

((1))) (a) Prevent or interfere with a contractor's or
subcontractor's compliance with this chapter, or any rule
adopted under this chapter;

((€2))) (b) Submit false or fraudulent information to
the state concerning compliance with this chapter or any
such rule;

((639)) (<) Fraudulently obtain, retain, attempt to ob-
tain or retain, or aid another in fraudulently obtaining or
retaining or attempting to obtain or retain certification
as a minority or women's business enterprise for the
purpose of this chapter;

((9))) (d) Knowingly make a false statement, wheth-
er by affidavit, verified statement, report, or other repre-
sentation, to a state official or employee for the purpose
of influencing the certification or denial of certification
of any entity as a minority or women's business
enterprise;

((659)) (e) Knowingly obstruct, impede, or attempt to
obstruct or impede any state official or employee who is
investigating the qualification of a business entity that
has requested certification as a minority or women's
business enterprise;

((¢6))) (f) Fraudulently obtain, attempt to obtain, or
aid another person in fraudulently obtaining or attempt-
ing to obtain public moneys to which the person is not
entitled under this chapter;

((t9)) (g) Knowingly make false statements that any
entity is or is not certified as a minority or women's
business enterprise for purposes of obtaining a contract
governed by this chapter;

((t8Y)) (h) To fail or refuse to comply with any pro-
vision of chapter 39.19 RCW or with a contract re-
quirement established under this chapter.

(2) A certified business engages in prohibited activity
when it fails to perform a commercially useful function
on any public—sector contract or procurement. Failure to
perform a commercially useful function occurs when a
business:

(a) Functions as a conduit; or

(b) Functions as a pass—through; except brokers and
firms operating in industries where such activity is com-

b 1
IS oSIldl T

- 1
requirements——ot not—appty;

62=036(28))) (32) "Women's business_enterprise,”
"women—owned business enterprise," or "WBE" means
a small business concern, organized for profit, perform-
ing a commercially useful function, which is legitimately
owned and controlled by one or more women or women's
business enterprises certified by the office. The women
owners must be United States citizens or lawful perma-
nent residents.

[16]

mon industry practice, e.g., insurance or real estate.
(3) A business that is deemed to be a switch business
is also deemed to have engaged in prohibited activity.

NEW SECTION

WAC 326-02-045 FACTORS CONSIDERED IN
DETERMINING PERFORMANCE OF COMMER-
CIALLY USEFUL FUNCTION. (1) In determining
the performance of a commercially useful function, fac-
tors which may be considered include, but are not limit-
ed to, the following:

(a) Whether the work to be performed by the business
is within the scope of work included in the Standard In-
dustrial Classification code(s) under which the business
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is listed in the directory of certified businesses published
by the office or in the records of the office.

(b) Whether the business could be considered a con-
duit, front, or pass—through;

(c) Whether the minority and/or woman owner(s) has
the skill and expertise to perform the work for which the
business is being or has been certified;

(d) Whether the business is or will be responsible for
executing a distinct element of work in the performance
of a contract; and the principals or employees of the
business actually perform, manage, and supervise the
work for which the business is or will be responsible;

(2) In addition, a business that functions as a supplier
shall:

(a) Be the manufacturer of the goods or materials or
assume the actual and contractual responsibility for fur-
nishing the goods or materials and execute material
changes in the configuration of those goods or materials;
or

(b) Prior to submitting an application for certification,
secure a contract or distributor agreement with a manu-
facturer to act as an independent authorized representa-
tive capable of passing on product warranties to the
purchaser.

(3) Factors which may indicate that a supplier is not
performing a commercially useful function include, but
are not limited to, the following:

(a) A minimum amount of inventory is not
maintained.

(b) Billing and shipping arrangements are performed
by nonowners or staff of nonowners.

(c) A significant amount of deliveries are shipped di-
rectly from the producer or manufacturer to the end
user.

(d) The firm does not take ownership of the product.

AMENDATORY SECTION (Amending Order 88-9,
filed 10/24/88)

WAC 326-02-050 PENALTIES WHICH MAY
BE IMPOSED. (1) The penalties under this section may
be imposed by the office, or by the state agency or edu-
cational institution administering a contract or procure-
ment within which a violation occurs. Nothing in chap-
ter 39.19 RCW or this ((chapter)) title prevents the
state agency or educational institution administering the
contract from pursuing any procedures or sanctions as
are otherwise provided by statute, rule, or contract
provision.

(2) Penalties which may be imposed include one or
more of the following:

(a) Withhold payment until the violation is remedied;

(b) Debarment from contracting with the state for up
to one year; debarment for up to three years may be im-
posed for willful repeated violations, exceeding a single
violation;

(c) Suspension of the contract;

(d) Termination of the contract;

(e) Immediate suspension of the certification of a cer-
tified firm;

[17]
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(f) Payment of civil penalties of up to five thousand
dollars for each violation or up to ten percent of the
amount of the contract; or

(g) Decertification.

(3) Penalties may be imposed on one or more individ-
uals, partnerships, associations, organizations, corpora-
tions, cooperatives, legal representatives, trustees and re-
ceivers, or any group of persons.

(4) Penalties shall be imposed by the office giving a
written notice which is either served personally ((served
upon)) or ((transmitted)) by certified mail, return re-
ceipt requested, to the person or ((entity)) business in-
curring the penalty. Except for suspension of certifica-
tion, which is covered by WAC 326-02-090, the notice
of the civil penalty shall be a final order of the office
unless, within fifteen days after the notice is ((received))
served, the person incurring the penalty appeals the pen-
alty by filing a notice of appeal with the office.

(5) If a notice of appeal is filed in a timely manner,
((a—contested—case—hearing)) the office shall conduct a
show cause review as outlined in WAC 326-20-171 or
an adjudicative proceeding shall be conducted on behalf
of the office by the office of administrative hearings((z

perior—court—is—purswed)) in accordance with the provi-
sions in chapter 32608 WAC.

AMENDATORY SECTION (Amending Order 88-9,
filed 10/24/88)

WAC 326-02-060 FACTORS CONSIDERED IN
DETERMINING PENALTIES. In determining the
nature of the penalty and monetary amount, if any, of a
penalty to be imposed, the factors which may be consid-
ered include, but are not limited to:

(1) The potential harm to the ((MWBE—or—nom=
MWBE-firm)) certified or noncertified business;

(2) Potential harm to the state, due to delay or other
problems;

(3) The potential for harm to the public;

(4) Whether the violation occurs in the context of
particular contract;

(5) The stage or percent of completion of a contract
at which the violation occurs;

(6) The timing of the discovery of the violation;

(7) The contracting history of the alleged violator;

(8) The extent to which the alleged violator has coop-
erated with the investigation;

(9) Whether there have been previous violations by
the person.
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AMENDATORY SECTION (Amending Order 88-9,
filed 10/24/88)

WAC 326-02-070 SUSPENSION OF CON-
TRACT. (1) The performance of a contract may be im-
mediately suspended upon receipt of adequate evidence
received by the office that the person has engaged in any
of the prohibited activities described in WAC 326-02-
040 and RCW 39.19.080.

(2) The decision of the office to suspend a contract is
discretionary and will not be based on an unsupported
allegation. Decisions to suspend shall be in the public
interest, including the government's interest in doing
business with firms that are responsible and ((themter=
est)) in preserving competition.

AMENDATORY SECTION (Amending Order 88-9,
filed 10/24/88)

WAC 326-02-080 SUSPENSION OF CERTIFI-

CATION. The certification of a business ((ccrtiﬁtd—un-

)) may be
- suspended for engaglng in any of the activities prohibit-
ed by RCW 39.19.080 and WAC 326-02-040, upon a
showing that immediate action is necessary to prevent
harm to the public welfare.

AMENDATORY SECTION (Amending Order 88-9,
filed 10/24/88)

WAC 326-02-090 PROCEDURES FOR SUS-
PENSION, HEARING PROVIDED. (1) If the direc-
tor determines that suspension of the certification of a
((firm)) business is necessary to prevent immediate harm
to the public ublic welfare, the ((susptnd-cd—pcrson—or-ﬁm))
business will be notified by personal service or certified
mail, return receipt requested, of the suspension and the
reasons therefor. The suspension shall take effect imme-
diately upon receipt of the notice. The suspended ((per=
somor—firm)) business will be entitled to a hearing pur-
suant to chapter 326-08 WAC, but a written request for
hearing must be made within twenty days of receipt of
the notice of suspension.

(2) After the hearing, the administrative law judge
may recommend that:

(a) Suspension of certification remain in effect for up
to one year;

(b) The suspension be removed; or

(c) That the ((firm)) business be decertified.

AMENDATORY SECTION (Amending Order 87-6,
filed 8/27/87)

WAC 326-20-010 IN GENERAL. (1) Any busi-
ness which meets the definition of a minority business
enterprise, a women's business enterprise, a_minority
woman's business enterprise, or a combination minority
and women's business enterprise or corporate-sponsored
dealership as set forth in this title, is eligible to be certi-
fied by the state of Washington ((asa—minority-business
enterprise;-a—women's—business—enterprise-ora—combina=
trom mmm;t; alnd mn”cnlslbusmcss eTeTprise 7Y hnan_

mates may-be-certified-asboth-a MBE=and=WBE)).
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(2) 1t is not the intent of the program to encourage
the participation of businesses owned and controlled by
minorities and/or women who have not encountered
practices which prohibited or limited their access to
contract opportunities, markets, financing, and other re-
sources, based on their race or sex.

(3) Notwithstanding the provisions in subsection (1)
of this section, to be eligible for certification, any busi-
ness applying for certification shall have obtained ali Ii-
censes necessary to lawfully conduct business in the state

of Washington.

AMENDATORY SECTION (Amending Order 83-3,
filed 10/28/83)

WAC 326-20-030 PROOF OF MINORITY
STATUS. Each mmorlty owner of a business applylng
for ((
ness—enterprise)) certification who is visibly 1dent1ﬁable
as a minority shall submit with the MWBE application
form a photograph or copy of documentation containing
the owner's photograph. Each minority owner who is not
visibly identifiable as a minority shall submit a copy of
his or her birth certificate, tribal enrollment papers, or
other document which shows that the owner meets the
definition of "minority" as set forth in these rules. The
final determination will be in the sole discretion of the
office.

AMENDATORY SECTION (Amending Order 83-3,
filed 10/28/83)

'WAC 326-20-040 PROOF OF WOMAN'S
STATUS. Each woman owner of a business applylng for

with the ((MWHBE)) application form a copy of her
birth certificate, valid driver's license, or other document
which shows that the owner is a woman. The final de-
termination will be in the sole discretion of the office.

AMENDATORY SECTION (Amending Order 87-6,
filed 8/27/87)

WAC 326-20-050 PROOF OF OWNERSHIP OF
BUSINESS. (1) All minority or women owners shall
submit to the office proof of their ownership of the req-
uisite percentage of the business at the time the applica-
tion is submitted. Such proof shall consist of stock cer-
tificates, a notarized affidavit of stock ownership from
the corporate treasurer, a partnership agreement,
cancelled check used to purchase ownership, or other
recognized proof of ownership. The ownership shall be
real, substantial, and continuing, shall go beyond the pro
forma ownership of the business reflected in the owner-
ship documents, and shall be based on the owner's capi-
tal contribution. The minority and/or women owner(s)
shall enjoy the customary incidents of ownership and
shall share in the risks and profits commensurate with
their ownership interests, as demonstrated by an exami-
nation of the substance and the form of the
arrangements.

(2) In cases of sole proprietorships or other cases
wherc documentary proof of ownership is not available,
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the minority or women owners shall so advise the office,

which may undertake further investigation. The office -

may also require documents showing how and when the
minority or women owners' interest in the business was
acquired.

(3) The office may, for any reason, require any mi-
nority or women owners to provide additional proof of,
or information concerning, ownership. The office may
request additional information regarding separate own-
ership of a business including, but not limited to, a sep-
arate property agreement.

(4) Ownership of a corporate-sponsored dealership
shall be evaluated by using the following standards ((set

(a) The minority or women owner(s) have entered
into a written agreement, contract, or arrangement with
a national or regional corporation and has been granted
a license to offer, sell, or distribute goods or services at
wholesale or retail, leasing, or otherwise use the name,
service mark, trademark, or related characteristics of the
sponsoring corporation. '

(b) The capital investment for the dealership or busi-
ness is_jointly contributed by the minority or women
owner(s) and the sponsoring corporation.

(c) The original investment contributed by the minor-
ity or women owner(s) may be less than fifty—one per-
cent, but must constitute at least twenty—five percent of
the capitalization investment (total required equity capi-
tal) in the dealership corporation.

(d) A specified time limit of not more than ten years
must be established, binding between the minority or
women owner(s) and the sponsoring corporation, within
which the buy—out of the corporate sponsor's interest
shall be complete.

(e) The sponsoring corporation must have specifically
developed a national or regional corporate sponsored
dealership program which includes such features as cap-
italization assistance from the sponsoring corporation,
on—going business operations training, technical assist-
ance to the dealership owner, and a corporate sponsored
minority and women's business program.

(f) The minority or women owner(s) must demon-
strate that the relationship between the corporate spon-
sor_and the minority or women's business was not
formed for the primary purpose of achieving certification
under chapter 39.19 RCW, or any similar provision of
any ordinance, regulation, rule, or law. -

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-20-060 COMMUNITY OWNER-
SHIP. An ownership interest arising in a nonapplicant
spouse solely because of the operation of community
property laws will not disqualify the applicant spouse
from certification. Both spouses ((must)) shall certify
that:

(a) Only one spouse participates in the management
of the business.

(b) The nonparticipating spouse relinquishes control
over his/her community interest in the subject business.

(19]
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AMENDATORY SECTION (Amending Order 83-3,
filed 10/28/83)

WAC 326-20-070 COUNTING OWNERSHIP
HELD IN TRUST. In determining whether the fifty—
one percent ownership requirement is met, no stock or
ownership held in trust shall be counted, except in the
following cases:

(I) Where both the trustee and the beneficiary are
minorities, or both are women, and the trustee meets the
((fifty=one—pereent)) control requirement; or

(2) Where the stock or ownership is held in an irrevo-
cable trust for the benefit of a minority or a woman and
the minority or woman beneficiary meets the ((fifty=one

pereent)) control requirement.

AMENDATORY SECTION (Amending Order 88-5,
filed 5/31/88)

WAC 326-20-080 FACTORS CONSIDERED IN
DETERMINING CONTROL. (1) The minority or
woman _owner(s) must possess and exercise managerial
and operational control over the day-to-day affairs of
the business.

(a) Managerial control. The minority or woman
owner(s) has the demonstrable ability to make indepen-
dent and unilateral business decisions needed to guide
the future and direction of the firm.

(b) Operational control. The minority or woman
owner(s) has the demonstrable ability to independently
make basic decisions pertaining to the daily operations
of the business.

(2) Whether a minority or woman owner meets the
control requirement ((as—defmed—m—WAEC—326-62=
036(29))) is determined on an application-by—applica-
tion basis. Office management, clerical, or other experi-
ence unrelated to the firm's field of operations, is insuffi-
cient to establish that the business is legitimately owned
and controlled.

(3) Factors which may be considered in determining
whether the minority or woman owner meets the control
requirement include, but are not limited to, the
following:

((H)) (a) Authority and restrictions as indicated in
the articles of incorporation, bylaws, partnership agree-
ments and/or other business agreements and documents;

((£2))) (b) The financial interest and/or participation
in any other business by any owner or key personnel;

((€3))) (c) Past and current employment history of
minority and women owners involved in the business:

((t4))) (d) Members of the board of directors and
corporate officers;

((£5))) (e) Experience, training, and expertise of any
owners and key personnel;

((t63)) () Recent changes in ownership and/or con-
trol of the business;

((€9)) (2) Financial obligation to and capital contri-
butions from owners and nonowners of the business; and

((£8))) (h) Documentation indicating who has ulti-
mate authority to make policy and management deci-
sions and to legally obligate the business.
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(4) If persons who are not minorities or women are
disproportionately responsible for the operation of the
business, then the business is not eligible for
certification.

(5) The requirements of this section shall not apply, if
the business qualifies as a corporate-sponsored dealer-
ship under the provisions of WAC 326-20-050(4). Con-
trol of a corporate-sponsored dealership will be evaluat-
ed using the followm&standards

(a) If the sponsoring corporation retains majority vot-
ing nghts and control of the board of directors, then the
minority or women owner(s) must annually apply at
least fifty percent of the net profit and bonuses toward
the buy—out of the corporate sponsors' interest within
the buy—out time limit established with the corporation.

(b) The minority or women owner(s) must show active
participation in the decision—making process on the

board of directors of the dealership.
" 7 (c) The minority or women owner(s) must have and
exercise managerial and operational control over the
day—to—day management of the dealership, with respon-
sibility for sales, service volume, and profits.

(d) The minority or women owner(s) must have prior
business or management experience relating to the busi-
ness being entered into as an owner.

(e) The minority or women owner(s) must be presi-
dent of any corporation formed by the business.

AMENDATORY SECTION (Amending WSR 89-24-
047, filed 12/1/89, effective 1/1/90)

WAC 326-20-081 INTERTWINEMENT. To be
eligible for certification, a ((firm)) business must be in-
dependent. ((Significant)) Intertwinement with a non-
certified ((firm)) business may be grounds for denial or
decertification of a ((ﬁrm)) business. The office will de-
termine whether a ((firm)) busmess is ((signifrcantly))
intertwined with a noncertified ((firm)) business by
looking for factors which include, but are not limited to,
the following:

(1) Shared ownership((3));

(2) Common directors or partners((;));

3) Shared equipment, facilities,
employces(( )R

(4) Beneficial financial arrangements which indicate
less than arms length transactions with a noncertified
((firmy;)) business;

(5) Overdependency on a noncertified ({(firm)) busi-
ness to obtain and perform work((5));

~(6) Such an identity of interest exists between the
((firm)) business seeking certification and a noncertified
((firm)) business that an affiliation may be pre-
sumed((;)); and

(7) The degree to which financial, equipment, leasing,
business and other relationships with noncertified
((firms)) businesses vary from normal industry practice.

resources, Or
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AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20-092 SMALL BUSINESS CON-
CERN REQUIREMENT. (1) In addition to meeting
the ownership and control requirements of chapter 39.19
RCW and these regulations, ((imorder—to-be-entitied-to
certificatiomunder—chapter 3919 REW;afirm)) a busi-
ness must qualify as a small business concern ((as—de=
fimed—m-WAC326=20-093)) to be eligible for certifica-
tion or recertification.

(a) Except as otherwise provided in WAC 326-20-
096 (for certain federal projects), a small business con-
cern is a business which is independently owned and op-
erated, is not dominant in its field of operations, and
which does not exceed the size limitations as set forth in
the current table of Standard Industrial Classification
(SIC) codes and corresponding industry size standards
as adopted by the United States Small Business Admin-
istration in Title 13 Code of Federal Regulations, Part
121, on file in the office.

(b) The number of employees or amount of annual
receipts listed as the size standard for each SIC code in-
dicates the maximum allowed for a business (including
its affiliates) to qualify as a small business concern.

(c) The office’s determination of whether a business
qualifies as a small business concern shall be, whenever
possible, based on criteria_that is consistent with the
small business requirements defined under section 3 of
the Small Business Act, 15 U.S.C. 632, and its imple-
menting regulations.

"(2) A ((firm)) business which exceeds the small busi-
ness size limits after certification by the office shall be
subject to decertification.

AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20-094 ((APPHECATION—OFSIZE
STANDARD)) ASSIGNMENT OF STANDARD IN-
DUSTRIAL CLASSIFICATION (SIC) CODE. (1)
The office will determine which SIC code an applicant
((firm)) falls under based on information submitted by
the ((firm)) business. The office will prepare conversion
tables showing the department of general administra-
tion's commodity code designations ((Hsted—im—the

MWBE—directory—and—thc—corresponding—SiC—codes;
and)), the codes developed by the Construction Specifi-
cations Institute ((with)), and the corresponding SIC
codes listed in the directory of certified businesses as de-
scribed in WAC 326-20-190.

2) ((}f—an—apphcam—s—-bnsmcss—acmnttcs—cncmnpass

] Ia rave N
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€3))) In the event ((a—firm)) the business plans to ex-
pand the areas in which it ((does—business)) o operates, it
must notify the office in writing at least thirty calendar
days before the effective date of such expansion.

AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20-095 DETERMINATION OF FIRM
SIZE. (1) At the time of application for certification,
((and—a-ganrat—ca'ch—rcncwai—a—ﬁrm)) a_business must
demonstrate to the office that it is a small business con-
cern. The office((Gimturm—wilt)) may verify that ((each
firm—quatifies—as)) the business continues to be a small
business concern, once certified, at any time. In verifying
the applicant's size, the office will review the annual fi-
nancial statements and other relevant information.

(2) ((Fhe-size-of thefirmincludingits—affittates;-witt
bedetermined-as—of-the-time-ofapphicationfor—certifrca-
tiom—and—at-the-timeof cachrenewat-ofcertification:))

Affiliates. Except as otherwise provided in this chapter,
businesses are affiliates of each other when either direct-
ly or indirectly:

{a) One controls or has power to control the other; or

(b) A third party or parties controls or has the power
to control both; or

(¢) Such an "identity of interest" exists between or
among them that affiliation may be presumed.

(3) Annual receipts. Where the maximum size stan-
dard is set by reference to "annual receipts,” a business
that exceeds the annual receipts in that standard is not
eligible for certification. Annual receipts includes all
revenue in whatever form received or accrued from
whatever source, including from the sales of products or
services, interest, dividends, rents, royalties, fees, or
commissions, reduced by returns and allowances. How-
ever, the term "receipts” excludes proceeds from sales of
capital assets and investments, proceeds from transac-
tions between a concern and its domestic and foreign af-
filiates, proceeds from payments of notes receivable and
accounts receivable, and amounts collected as an agent
for another, such as gross bookings on which a commis-
sion is earned (in which case only the commission earned
would constitute revenue) or such as taxes collected for
remittance to a taxing authority.

(4) Period of measurement.

(a) The size of a business that has completed three or
more fiscal years will be determined by averaging the
annual receipts of the business for each of the most re-
cent three years.

(b) The size of a business that has completed less than
- three fiscal years will be determined by computing the
- average of the annual receipts from the time the business

was formed as follows: Total revenues compiled over the
period divided by the number of weeks, including frac-
tions of a week, multiplied by fifty—two.

(d) Method of determining annual receipts. Revenue
may be taken from the regular books of account of the
concern. If the office so elects or the firm has not kept
regular books of account or the Internal Revenue Ser-
vice has found such records to be inadequate and has
reconstructed income of the concern, then revenue as
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shown on the Federal Income Tax return of the concern
may be used in determining annual receipts along with
other information the office deems relevant.

(4) Number of employees. Where the size standard is
"number of employees” size eligibility requires that the
concern may not exceed the number of employees in that
standard.

(a) "Number of employees" means that average em-
ployment of the concern, including the cmployees of its
domestic and foreign affiliates, based upon employment
during each of the pay periods for the preceding com-
pleted twelve calendar months.

(b) In computing average employment, part—time and
temporary employees are counted as full-time employees
for each applicable pay period.

(c) If a concern has not been in business for twelve
months, "number of employees" means the average em-
ployment of the concern, including its affiliates, during
each of the pay periods during which it has been in
business.

Reviser's note: The typographical errors in the above section oc-
curred in the copy filed by the agency and appear in the Register pur-
suant to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20096 ((STURAAPROIEET)) SIZE
STANDARD. (1) No business, regardless of its primary
SIC code, is eligible for certification if it exceeds the
largest annual revenue limit contained in 13 Code of
Federal Regulations, Part 121, on file in the office.

(2) In determining what is the primary industry in
which an applicant (including its affiliates) is engaged,
primary consideration shall be given to the distribution
of receipts, employees and costs in the differing industry
areas in which the business operated during its most re-
cently completed fiscal year. Other factors (e.g., patents,
contract awards, assets) may be considered.

(3) If the activities of the business encompass two or
more SIC codes, the first SIC code listed in the directory
is the primary industry classification of the business.

(4) A firm which exceeds the small business size limits
after certification by the office shall be subject to
decertification.

(3) For purposes of utilization on projects funded by
the Federal Highway Administration or under The Sur-
face Transportation and ((Brban)) Uniform Relocation
Assistance Act of 1987, (P.L. 100-17, or STURAA) the
maximum dollar size standard set out in STURAA and

49 CFR Part 23 ((0f-$+4—mern—avmge—anmral—gross

)) as adjust-
ed for inflation, shall apply, even if the size standard

would otherwise be set by reference to number of em-
ployees. ((The—$t4mittionfigure)) This standard is a
ceiling ((and—firms)). Certified businesses are still sub-
Jject to applicable lower limits on business size as estab-
lished by the United States Small Business Administra-
tion and these regulations.
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AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20-098 APPLICABILITY OF FED-
ERAL REGULATIONS. Whenever issues arise
regarding whether a ((firnt)) business qualifies as a
small business concern which cannot be resolved by ref-
erence to these regulations, federal regulations adopted
by the United States Small Business Administration at
13 CFR 121 shall provide guidance to resolve such
issues.

AMENDATORY SECTION (Amending Order 86-2,
filed 8/11/86)

WAC 326-20-110 APPLICATION PROCESS.
(1) The office will develop and make available an appli-
cation form for certification under chapter 39.19 RCW,
and WAC 326-20-010 ((and—326=26=026)). The appli-
cation form may be modified at any time. The form will
solicit enough information to determine whether the ap-
plicant is eligible for ((MWBE)) certification for state—
funded projects and may include supplemental questions
necessary to determine whether the applicant is eligible
for certification for a specific federally—funded project.
As part of its investigation, the office may require mi-
nority and women owners to provide information in ad-
dition to that requested on the application forms.

(2) Where additional information is required from the
applicant business to complete the investigation, the
office may request the information ((by-certifred-fetter))
in writing and may impose a time limit of not ((tessthan
30)) more than twenty days in which the applicant must
respond. The letter shall include notice to the applicant
that, if the applicant fails to provide the information
within the time requested, the file will be closed admin-
istratively. If all the requested information is not re-
ceived by the office within the ((36)) twenty days, the
office may administratively close the file. The applicant
will be notified in writing that the file has been adminis-
tratively closed

(3) Upon ti elx receipt of a written request for ex-
tension of the time to respond to the request for addi-
tlonal information, ((rccmvcd—b-y—eM-W-B-E—pnor-to-cx—

-)) an extension of
time to respond may be granted by the director. A
showing of extenuating circumstances may be required,
and granting of such request for extension is in the sole
discretion of the director.

(4) Administrative closure means that the file is
placed in inactive status, and further processing of the
application is suspended. An applicant may petition the
((agemey)) office for reopening or reactivation of the ap-
plication file, by written request to the director. Requests
to reopen will be granted in the sole discretion of the
((agency)) director. The applicant will be notified in
writing of the director's decision to grant or deny the re-
quest to reactivate the file. If the request is denied, the
applicant may ((resubmitan)) submit a new application
((purswant—to—WAE€-326=26-226)): PROVIDED, That
an applicant may not file more than one additional ap-
plication within a year from the date of the closure. If
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the file is administratively reopened and processing re-
sumed, the application will be processed as if it had been
received on the date the request to reopen the file is
granted by the director.

AMENDATORY SECTION (Amending Order 85-9,
filed 9/26/85)

WAC 326-20-115 SIGNATURES OF APPLI-
CANT BUSINESS OWNERS. An application for cer-
tification must be signed under oath by all individuals
claiming an ownership interest in the business regardless
of the structure of the applicant business. Upon written
request, ((OMWBE)) the office may accept the affidavit
of a corporate officer or other designated representative,
identifying the stockholders or owners by sex and race,
and providing such other information as the office may
require.

AMENDATORY SECTION (Amending Order 85-6,
filed 7/2/85)

WAC 326-20-120 SUBMITTAL OF FORMS.
Application forms shall be submitted by mail or in per-
son to the office at the following address:

STATE OF WASHINGTON
OFFICE OF MINORITY AND WOMEN'S BUSINESS
ENTERPRISES
(466 South-Water
MS—FK=t))
PO BOX 41160
Olympia, WA 98504--1160

The minority or woman owner shall be responsible for
ensuring that the form is complete and accurate and is
properly delivered to the office. The applicant should
keep a copy of the completed form and all documents
submitted with the form for its own reference.

AMENDATORY SECTION (Amending Order 83-3,

filed 10/28/83)

WAC 326-20-130 PROCESSING APPLICA-
TIONS—TIME. The office will process all applications
as promptly as its resources permit. The office ((cannot))

does not guarantee that any application will be processed

within any certain time period and the inability to pro-
cess an application by a certain time shall not subject
the office or the state to liability.

AMENDATORY SECTION (Amending Order 88-9,
filed 10/24/88)

WAC 326-20-140 DUTY TO COOPERATE. The
owners shall have the duty to cooperate fully in the of-
fice's investigation of the application, including promptly
submitting any additional information requested by the
office. This duty shall continue after the business is cer-
tified. In addition to any other penalties provided by law,
the submission of false information to the office in con-
nection with an application for certification or renewal
of certification shall be grounds for denial of certifica-
tion, or decertification.
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AMENDATORY SECTION (Amending Order 83-3,
filed 10/28/83)

WAC 326-20-150 ON-SITE  INVESTIGA-
TIONS. The office may, whenever it deems necessary,
conduct ((am)) unannounced on-site investigations ((of

anm—appticant's)) into the operations of a business. By
submitting the ((MWBE)) certification application form

((the)), an applicant agrees that the office may conduct
such investigations at any time.

AMENDATORY SECTION (Amending Order 83-3,
filed 10/28/83)

WAC 326-20-160 BURDEN OF PROOF. The
applicant ((business)) shall have the burden of proving
to the satisfaction of the office that it is eligible for
certification.

AMENDATORY SECTION (Amending Order 85-2,
filed 3/8/85)

WAC 326-20-170 DECISION. The office shall no-
tify the applicant business by mail of its decision to
grant or deny certification promptly after the decision
has been made. The decision shall indicate whether the
certification is for the state program, a federal program
or both. Where the office has denied the application, the
decision shall set forth the bases for denial. Where the
office has denied certification because the ((womenmor
minority—owners)) business did not meet ((the—owner-
ship)) one or more of the eligibility criteria, this shall
not preclude the office from later denying the application

on additional bases ((fotowimgresubmittat)) after fur-

ther review.

AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20-171 DENIAL OF CERTIFICA-
TION—SHOW CAUSE REVIEW. (1) If the office has
reached the conclusion that an application for certifica-
tion should be denied, the office shall notify the appli-
cant in writing((;bycertifred-mail;)) of its denial of cer-
tification. Within ((thirty)) twenty days of receipt of this
notification, the applicant must either:

(a) Submit a written request for show cause review by
the director or designee, containing the information
specified in subsection (2) of this section; or

(b) Submit a written request for ((z—contested—case
hearing)) an adjudicative proceeding, pursuant to WAC
326-08-015.

(2) A request for show cause review must set forth in
" detail the reasons the applicant believes the office's deci-
sion to deny certification is in error and include any ad-
ditional information and documentation the applicant
has to offer.

(3) When an applicant requests a show cause review,
the finality of the denial for appeal purposes is stayed
until the show cause review is complete.

(4) Upon receipt of a timely request for a show cause
review the office will review any additional information

[23]

WSR 92-11-007

provided by the applicant, and may conduct further in-
vestigation, and/or schedule a meeting with the
applicant.

(5) The office will notify the applicant ((by—certified
mmatt)) in writing of its decision either to affirm the deni-
al or to grant certification. This notification is considered
final for purposes of WAC 326-08-015.

((t6)H-achange-imbusiness circumstances-occursaf-

AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20-172 DECERTIFICATION OF
FIRMS. (1) A business may be decertified at any time
the office determines that the business does not meet the
current criteria for eligibility. A certified business shall
notify the office, in writing, within thirty calendar days
of any changes in its size, ownership, control, or opera-
tions. Failure to provide such notice in a timely manner
may lead to decertification.

(2) When the office has determined that a certified
((MWBE)) business (a) no longer meets the certification
criteria or ((the—certifredMWBEfails)) (b) failed to
supply additional information requested by the office in a
timely manner, or (c) failed to give timely notice of
changes, the office will notify the ((firm)) business in
writing of its intent to decertify the ((firm)) business.

((€2))) (3) When a certified (MWBE)) business not-
ifies the office that it is no longer in business, has sold
the business, or no longer wishes to remain certified, or
when the certified ((MWBE)) business fails or refuses to
return the renewal of certification form, the office will
notify the ((firm)) business in writing of its decertifica-
tion. This notification is final for purposes of appeal((;))
pursuant to WAC 326-08-015.

((63))) (4) Upon receipt of an "intent to decertify”
letter, the ((MW-BE)) business must either:

(a) Submit a written request for a show cause review
by the director which meets the criteria set out in (¢) of
this subsection; or

(b) Submit a written request for ((a—contested—casc
hearing)) an adjudicative proceeding pursuant to WAC
((326=08=018)) 326—08-015.

(c) The request for show cause review must be re-
ceived by the office within ((thirty)) twenty calendar
days of receipt of the notice of intent to decertify the
firm. The ((MWBE's)) request for a show cause review
must set forth the reasons the ((MWBE)) business be-
lieves the office's decision to decertify is in error and
must include any additional information and documen-
tation the business has to offer.
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((£9)) (5) If the office has not received a request for
a show cause review nor any additional written docu-
mentation within ((thirty)) twenty days of receipt of the
"intent to decertify" letter, the decision to decertify be-
comes final, with no further rights to contest or appeal
the decision.

((65))) (6) Upon receipt of the request for a show
cause review, the office will review the request and any
additional information provided and may conduct fur-
ther investigation and/or request that the ((MWBE))
owner(s) attend a show cause meeting ((with-the—direc-
tor)). The office will thereafter notify the ((M-WB'E—by
certifred-mait)) business in writing of its decision to ei-
ther affirm or reverse its intent to decertify the ((frrm))
business. This decertification decision is considered final
for purposes of WAC 326-08-015.

((€6Y)) (7) If a show cause review is requested and the
decision to decertify is affirmed, any aggrieved party
may request ((a—contested-case-hearing)) an adjudicative
proceeding pursuant to WAC 326-08-015. The request
must be made in writing and must be made within
((thirty)) twenty days of receipt of the office’s decision
affirming the decertification decision.

((61)) (8) If the decision to decertify is appealed, the
business shall remain certified until:

(a) The time provided by WAC 326-08-015 for ap-
peal of the decision to decertify has expired without ac-
tion by the ((MWBE)) business; or

(b) The entry of a final decertification order issued by
the director pursuant to WAC 326-08-130.

(9) Decertification shall be effective immediately upon
the occurrence of (a) or (b) of this subsection, and will
not be stayed pending review by any court.

AMENDATORY SECTION (Amending Order 88-9,
filed 10/24/88)

WAC 326-20-173 EXPIRATION OF CERTIFI-
CATION UPON DEATH OR DISABILITY OF
OWNER OF CERTIFIED BUSINESS. (1) Upon
death or commencement of long-term disability of the
minority or woman owner of a certified business ((certi=
fred—by-theoffice)), the guardlan n of the disabled owner,
the executor of the owner's estate, or other person shall
notify ((OMWBE)) the office in writing within thirty
days of the death or documented disability. All notifica-
tions of long—term disability shall be documented by a
statement from a qualified physician.

(2) "Long-term disability," for purposes of this sec-
tion, shall mean the permanent inability to work, or in-
ability to control the day—to—day operations of the busi-
ness for a period of three consecutive months (ninety
days or more), including both mental or physical
incompetence.

(3) The certification of a ((firm)) business shall expire
thirty days after receipt by the office of a notice of a
death or documented disability of the owner of ((a—cer=
firm—towards—goalattainment—onty—for—thosc—eontracts

ty)) the business. Upon expiration of certification, the
office shall notify the firm, in writing, that it has been
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decertified. The decertification decision will be consid-
ered final for purposes of WAC 326-08-015.

((¢9—Fheoffice—shatt-benotifred—of -any—transfer—of

shalt-be-decertified-by-the-offiee:))

AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20-180 EFFECT OF CERTIFICA-
TION. Certification as a MWBE shall have the follow-
ing effects:

(1) Certification ((as—=—MWBE)) shall entitle state
agencies, educational institutions, and local government
jurisdictions to ((utittzetheMWBE)) count the business
toward meeting their (MWBE)) goals under this chap-
ter ((or)), local legislation((—€ertification—as—a-MWBE
for-afederat program-shat-entitie-state-agencies;cduca=

y

tm.rl:'al m:tm; t['f;['ﬂs Eand iocall gmc'.""m]'t ]uf 1[1‘sidlEtcEtmus tlc
under—those—programs)), and that require the participa-

tion of disadvantaged business enterprises. Certification
shall be effective as of the date the decision is made in
writing((

fied—by-OMWBE)) and will remain in effect for three

years; except that the certification of DBEs shall be re-
newed annually.

(2) Certification does not constitute compliance with
any other laws or regulations, including contractor reg-
istration or prequalification, and does not relieve any
business of its obligations under other laws or regula-
tions. Certification does not constitute any determination
by the office that the firm is responsible or capable of
performing any work.

AMENDATORY SECTION (Amending Order 88-5,
filed 4/18/88)

WAC 326-20-185

RECERTIFICATION. ((tH
-)) The office

((witt)) may require ((

tected—certifiedfirms)) any certified business to submlt

annual notarized statements regarding changes in the

information provided during the initial certification pro-

cess. The office will generally renew the certification as
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long as the ((firm)) business continues to meet the eligi-
bility criteria((;)); the business provides evidence of
some level of activity e.g., gross receipts or evidence of

WSR 92-11-008

application—or-whose—apptication—has—been—denied-—may
fite-a—mew—application)) A business which withdraws its

application, is_denied certification, or has been decerti-

continuing efforts to promote the business; and there
have been no determinations that the ((firm)) business

fied, may be required to submit a new application or to
submit additional documentation if there has been a

has violated chaptcr 39.19 RCW or ((thischapter)) its
implementing rules i in Tltle 326 WAC. Debarment of a
(« )) business by the state or
one or more ((state-or)) federal agencies or local gov-
ernment jurisdictions may be grounds for nonrenewal of
((certifrcation)) decertification.

((€2))) Each certified ((firm)) business must submit a
statement of present status prior to expiration of its
((two=ycar)) three—year certification. The statement
form will be provided to the certified business sixty days
before expiration of its certification. Failure to return
the complctcd form within thirty days may lead to de-

certification by expiration.
((63)—€ertification—as—a—MWBE—docsnot—constitute

sponsible-or-capable-of performingany-work:))

AMENDATORY SECTION (Amending Order 85-2,
filed 3/8/85)

WAC 326-20-190 ((STATE—MWBE)) DIREC-
TORY OF CERTIFIED BUSINESSES. The office will
maintain a directory of certified ((MWBE's)) businesses
as follows:

(1) The office will maintain a ((comptete)) directory
of ((at-MWBE's)) businesses certified by the office for
state projects and for federally—funded projects.

(2) The office will update and compile the directory
into a form suitable for distribution annually and may
issue supplements on a more frequent basis. ((Fheoffrce

with “’d]“dF" m ;l"’l.s"pp;c"'“‘.’ﬁts laﬁhs' of ﬂ""sc M 'I‘ BEs

)

(3) The ((state MWBE)) directory will be available
for purchase from the office at a reasonable cost. One
copy will be made available to each state agency and
educational institution at no charge. Copies will be pro-
vided to the state library.

4) ((Brddcrs—and—othcrs—proposmg-to-cntcr-ﬂm—com

£5))) Information concerning the status of a ((firmras
aMWBE)) business may be obtained by contacting the
office during designated working hours.

AMENDATORY SECTION (Amending Order 86-2,
filed 8/11/86)

WAC 326-20-220 RESUBMISSION OF APPLI-
CATIONS. (1) ((Anmapplicant-whitch—has-withdrawn-its

(251

substantial change in ownership, control, or organization
of the business. However, no business may file more than
two applications i in any calendar year.
(2) ( T
trat)) A business which makes a change in ownership,
control, or organization of the business after ((the—re=

based—on—such—changed—circumstances,and-—must—fite—=
new-appheation)) denial or decertification is not entitled

t o appeal the denial or decertification on the basis of
that change.

(R et od-2 e

REPEALER

The following sections of the Washington Adminis-
trative Code are repealed:

WAC 326-20-020 FEDERALLY FUNDED

PROJECTS.
WAC 326-20-091 SIZE STANDARDS—
PURPOSE.
WAC 326-20-093 DEFINITIONS.
WAC 326-20-097 CHANGE IN FIRM SIZE.
WAC 326-20-200 COMPLAINTS.

WSR 92-11-008
EMERGENCY RULES
DEPARTMENT OF FISHERIES

[Order 92-30—Filed May 11, 1992, 3:56 p.m., effective May 16,
1992, 12:01 a.m.]

Date of Adoption: May 11, 1992.

Purpose: Commercial fishing regulations.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-52-051.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The spot shrimp resource in
northern Shrimp District One requires protection. Re-
lease of spot shrimp from this area will facilitate recov-
ery. Reducing the number of pots per fisher will ease
fishing pressure on the shrimp stocks. The commercial
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exclusion zone will reduce commercial-recreational con-

flicts and promote an orderly fishery. Requiring report-

ing of all catch and accelerated harvest logs provides for
better management.

Effective Date of Rule: May 16, 1992, 12:01 a.m.

May 11, 1991 [1992]

Joseph R. Blum

Director

NEW SECTION

WAC 220-52-05100L COMMERCIAL
SHRIMP—PUGET SOUND—SHRIMP DISTRICT
ONE. Notwithstanding the provisions of WAC 220-20-
010(4), WAC 220-52-051, and WAC 220-52-075, ef-
fective May 16, 1992 until further notice it is unlawful
to fish for or possess shrimp taken from Shrimp District
One except as provided for in this section:

(1) Open to commercial shrimp fishing May 16, 1992
until further notice.

(2) Commercial shrimp gear is limited to 25 pots per
fisher, no minimum mesh size.

(3) Commercial shrimp fishing is prohibited in waters
bounded by a line beginning at the entrance of the Cape
George marina and projected southwesterly to the east-
ernmost point of Diamond Point, thence southeasterly to
the westernmost tip of Beckett Point, thence north fol-
lowing the shore to the point of origin.

(4) All spot shrimp taken from the waters of Marine
Fish-Shellfish Management and Catch Reporting Area
25A that are within Shrimp District One (District One-
Area 25 waters) must be released immediately. Shrimp
pots in District One-Area 25A waters may not be lifted
while fishers have spot shrimp aboard that were taken in
Area 25E or elsewhere.

(5) All shrimp taken from Shrimp District One under
commercial license must be reported on State of
Washington Fish Receiving Tickets, either through sale
to a licensed wholesale dealer, or through the shrimp
fisher having a wholesale dealer's license and reporting
the catch as an original receiver.

(6) Shellfish harvest logs maintained pursuant to
WAC 220-52-075 by fishers fishing for shrimp in
Shrimp District One must be submitted bi-weekly, with
the log for activity through the 15th of each month re-
ceived by the department no later than the 25th day of
the month, and the log for activity through last day of
the month received by the department no later than the
10th day of the following month.

(7) Bouy and line requirements in WAC 220-52-051
remain unchanged.

Reviser's note: The spelling error in the above section occurred in
the copy filed by the agency and appears in the Register pursuant to
the requirements of RCW 34.08.040.
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WSR 92-11-009
PERMANENT RULES
DEPARTMENT OF HEALTH
(Chiropractic Disciplinary Board)
[Order 270B—Filed May 11, 1992, 4:12 p.m.]

Date of Adoption: April 16, 1992, 1:00 p.m.

Purpose: To set fees for the Chiropractic Peer Review
Committee.

Statutory Authority for Adoption: RCW 18.26.110.

Other Authority: RCW 18.26.340.

Pursuant to notice filed as WSR 92-06-065 on March
3, 1992.

Effective Date of Rule: Thirty—one days after filing.

April 16, 1992
John W. Day D.C.
Chair

NEW SECTION

WAC 246-807-480 PEER REVIEW FEES. The
Peer Review Committee shall conduct the reviews as
provided by RCW 18.26.340 and 18.26.350. At the time
of submission for review, the applicant shall pay a fee of
one—hundred fifty dollars. If the time for processing the
review exceeds one hour, the Peer Review Committee
shall assess additional fees in the amount of fifty dollars
per hour of review process, not to exceed four-hundred
fifty dollars total.

WSR 92-11-010
WITHDRAWAL OF PROPOSED RULES
LOTTERY COMMISSION
[Filed May 11, 1992, 4:23 p.m.]

Pursuant to WAC 1-21-060, notice is hereby provided

that the proposed amendment to WAC 315-31-060 filed
in WSR 92-08-093 is hereby withdrawn.

Evelyn Y. Sun

Director

WSR 92-11-011
PERMANENT RULES
DEPARTMENT OF FISHERIES
[Order 92-28—Filed May 12, 1992, 8:46 a.m.}

Date of Adoption: April 29, 1992.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-48-005, 220-48-042, and 220-
48-052.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to notice filed as WSR 92-06-092 on March
4,1992; and WSR 92-08-079 on March 31, 1992.

Effective Date of Rule: Thirty—one days after filing.

April 29, 1992
Joseph R. Blum
Director
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AMENDATORY SECTION (Amending Order 85-24,
filed 4/1/85)

WAC 220-48-005 PUGET SOUND BOTTOM-
FISH—GENERAL PROVISIONS. (1) It is unlawful
to ((rctmn—forcommcrmi—pnrposts)) possess any Eng-
lish sole less than 12 inches in length taken by any com-
mercial bottomfish gear in all Puget Sound Marine
Fish-Shellfish Management and Catch Reporting Areas

((exceptArcas28A528B,-28€and 28D)).

(2) It is unlawful to ((take;fishfor;or)) possess ((for
commcrcxa-i—purposcs)) any starry flounder less than 14
inches in length taken by any commercial bottomfish
gear in all Puget Sound Marine Fish-Shellfish Manage-
ment and Catch Reporting Areas.

(3) It is unlawful to ((take—or)) possess lingcod taken
((fm~commcrcra-l—pu1-poscs)) with any commercial gear
the entire year in Puget Sound Marine Fish-Shellfish
Management and Catch Reporting Areas 23D, 24A,
24B, 24C, 24D, 25B, 25C, 25D, 26A, 26B, 26C, 26D,
27A, 27B, 27C, 28A, 28B, 28C, and 28D.

(4) It is unlawful to ((rctam—forcnmmcrmai—purpos—
es)) possess any lingcod less than ((22)) 26 inches in
length or greater than 40 inches in length taken by any
commercial ((bottomfish)) gear in all state waters east
of the mouth of the Sekiu River.

(5) Itis unlawful to ((takeor)) possess lingcod taken
« )) with any commercial gear
from December 1 through April 14 in Puget Sound Ma-
rine Fish-Shellfish Management and Catch Reporting
Area((s 204,208, 2HA 218 22A 228, 23A 238,236
254;25Eand)) 29.

(6) It is unlawful to possess lingcod taken by any
commercial gear from June 16 through April 30 in
Puget Sound Marine Fish—Shellfish Management and
Catch Reporting Areas 20A, 20B, 21A, 21B, 22A, 22B,
23A, 23B, 23C, 25A, and 25E.

(7) It is unlawful to ((tzke;fish—for-or)) possess any
species of shellfish taken with lawful bottomfish gear ex-
cept as provided in WAC 220-52-053, 220-52-063,
220-52-066, 220-52-069, and 220-52-071.

AMENDATORY SECTION (Amending Order 83-
200, filed 11/30/83, effective 1/1/84)

WAC 220-48-042 COMMERCIAL JIG—SEA-
SONS. It shall be unlawful to ((take;)) fish for((Gand))
or possess bottomfish taken for commercial purposes
with commercial jig gear (( ing)) in

all Puget Sound Marine Fish-Shellfish Management and

Catch Reporting Areas ((during-the—scasons—designated
betow:

3))) except: Area 29 — Open all year.

AMENDATORY SECTION (Amending Order 83-
200, filed 11/30/83, effective 1/1/84)

WAC 220-48-052 ((FROELE—HEINES=—))BOT-
TOMFISH TROLL-—SEASONS. (1) It is unlawful to
((take;)) fish for((and)) or possess bottomfish((;untess
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otherwise—provided;—with—trotttimes)) taken for commer-

cial purposes with bottomfish troll gear in all Puget
Sound Marine Fish-Shellfish Management and Catch

Reporting Areas except ((imthefotowmgMarineFish=
Shettfish—Management-and-CatchReportingAreasdur-

’ s ’ s

))): Area 29 — Open all year.

(2) It is unlawful to ((take;)) fish for or possess salm-
on while fishing for bottomfish with troll line gear under
authority of a bottomfish troll llcense((—prowdcd*))

(3) In any waters of Puget Sound it is lawful to retain
for commercial purposes bottomfish taken with commer-
cial salmon gear incidental to a lawful salmon fishery,
except lingcod during closures provided in WAC 220-
48-005.

WSR 92-11-012
PERMANENT RULES
DEPARTMENT OF FISHERIES
[Order 92-19—Filed May 12, 1992, 8:51 a.m.]

Date of Adoption: March 6, 1992,

Purpose: Amend personal use rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-56-116, 220-56-156, 220-56—
195, 220-56-205, 220-56-235, 220-56-240, 220-56—
250, 220-56-285, 220-56-310, 220-56-315, 220-56—
320, 220-56-335, 220-56-350, 220-56-360, 220-56-
380, 220-56-400, 220-57-160, 220-57-175, 220-57-
205, 220-57-210, 220-57-255, 220-57-385, 220-57-
405, 220-57-425, 220-57-430, 220-57-435, 220-57-
450, 220-57-455, 220-57-460, 220-57-465, 220-57-
490, and 220-57A-180.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to notice filed as WSR 92-03-151 on Janu-
ary 22, 1992.

Changes Other than Editing from Proposed to Adopt-
ed Version: WAC 220-56-145, not adopted; WAC 220-
56-156, delete provision allowing Canadian limit if doc-
umentation of previous Canadian landing established.
Canadian limits and seasons on salmon, many of which
are of Washington origin, conflict with Washington lim-
its and seasons. Conservation of the state resource and
facilitation of enforcement require that Washington lim-
its and seasons be adhered to; WAC 220-56-160, not
adopted; WAC 220-56-235, allow one lingcod of any
size taken by spearfishing. Prohibit gaffing lingcod in
Areas 5-13; WAC 220-56--240, adopt 60 inch maxi-
mum length. Prohibit possession of personal use sturgeon
greater than 60 inches in length, regardless of origin.
Oregon size limits allow harvest of broodstock sturgeon,
which are needed to replace the sturgeon resource in
Washington waters. Conservation of the state resource
and facilitation of enforcement require prohibition of
possession of sturgeon greater than 60 inches in length,
regardless of origin;, WAC 220-56-282, not adopted;
WAC 220-56-310, abalone common name used, in-
creased Dungeness crab limit not adopted; WAC 220-
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56-315, Swinomish slough crab closure not adopted;
WAC 220-56-350, adjust beach closures; WAC 220-
56380, adjust beach closures; WAC 220-57-430, add
closed period in October, add coho release provision;
WAC 220-57A-180, change "yards" to "feet”; WAC
220-56-350, retitle as "Clams other than razor clams,
cockles, borers and mussels; and WAC 220-56-235,
retitle subsection (2) Inner Puget Sound (Catch Record
Card Areas 5 through 13) for clarity.
Effective Date of Rule: Thirty-one days after filing.
April 15, 1992
Joseph R. Blum
Director

AMENDATORY SECTION (Amending Order 89-26,
filed 4/27/89)

WAC 220-56-116 SALMON—BARBLESS
HOOKS. (1) Barbless hooks are hooks on which the
barb has been filed off, removed, pinched down, or de-
leted when manufactured.

(2) It is unlawful to use barbed hooks while angling
for salmon in all marine waters of Puget Sound, the Pa-
cific Ocean, Grays Harbor, Willapa Bay, and waters at
the mouth of the Columbia River westerly of a line
drawn true north-south through Buoy 10 except that it
is lawful to use barbed hooks when fishing from the
North Jetty at the mouth of the Columbia River.

AMENDATORY SECTION (Amending Order 90-22,
filed 3/22/90, effective 4/22/90)

WAC 220-56-156 LANDING CANADIAN ORI-
GIN FOOD FISH AND SHELLFISH. It is unlawful
to land in any Washington state port shellfish or food
fish taken for personal use from Canadian waters unless
the person landing the shellfish or food fish possesses a
Canadian sport fishing license and catch record, if one is
required, valid for the period when the shellfish or food
fish were taken. Salmon taken for personal use from
Canadian waters and landed at a Washington port must
meet current salmon regulations for that port.

AMENDATORY SECTION (Amending WSR 90-06—
026, filed 2/28/90, effective 3/31/90)

WAC 220-56-195 CLOSED AREAS—SALT-
WATER SALMON ANGLING. The following areas
shall be closed to salmon angling during the times
indicated:

(1) Skagit Bay: Those waters lying easterly of a line
projected from West Point on Whidbey Island to Reser-
vation Head on Fidalgo Island, northerly of a line pro-
jected from Polnell Point to Rocky Point, northerly of
the state Highway 532 Bridge between Camano Island
and the mainland and south of a line between the south
end of McGlinn Island and the light at the south end of
Fidalgo Island (Qk FIl) at the south end of Swinomish
Slough shall be closed to salmon angling April 16
through June 15.

(2) Bellingham Bay: Those waters of Bellingham,
Samish and Padilla Bays southerly of a line projected
from the most westerly point of Gooseberry Point to
Sandy Point, easterly of a line from Sandy Point to
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Point Migley thence along the eastern shoreline of
Lummi Island to Carter Point, thence to the most
northerly tip of Vendovi Island thence to Clark Point on
Guemes Island following the shoreline to Southeast
Point on Guemes Island thence to March Point on
Fidalgo Island and north of the Burlington Railroad
Bridges at the north end of Swinomish Slough shall be
closed to salmon angling April 16 through July 15.

(3) Carr Inlet:

(a) Those waters north of a line from Green Point to
Penrose Point are closed to salmon angling from April
16 through July 31.

(b) Those waters of Carr Inlet within 1,000 feet of the
outer oyster stakes at the mouth of Minter Creek are
closed to salmon angling April 16 through September
30.

(c) Those waters of Carr Inlet and Hale Passage
north of a line from Penrose Point to the Carr Inlet
Acoustic Range Naval Facility Pier and northwesterly of
the Fox Island Bridge shall be closed to salmon angling
from April 16 through June 15.

(4) Dabob Bay: Those waters north of a line projected
true east from Pulali Point are closed to salmon angling
April 16 through August 15.

(5) Dungeness Bay: Those waters westerly of a line
projected 155 degrees true from Dungeness Spit Light to
Kulakala Point are closed to salmon angling April 16
through June 30.

(6) Samish Bay: Those waters southerly of a line pro-
jected true east from Fish Point are closed to salmon
angling August 1 through October 15.

(7) Port Susan: Those waters of Port Susan north of a
line from Camano Head to Hermosa Point are closed to
salmon angling April 16 through August 31.

(8) Columbia River Mouth Conservation Zone 1:
Washington waters within Conservation Zone 1, which
Conservation Zone is described as the ocean area sur-
rounding the Columbia River mouth west of the Buoy
10 line and bounded by a line extending for 6 nautical
miles due west from North Head along 46°18'00" N.
latitude to 124°13'18" W. longitude, then southerly
along a line of 167° True to 46°11'06" N. latitude and
124°11'00" W. longitude (Columbia River Buoy), then
northeast along Red Buoy Line to the tip of the south
jetty are closed to salmon angling at all times except
open to fishing from the north jetty when adjacent wa-
ters north of the Conservation Zone are open to salmon
angling or the Buoy 10 fishery is open.

AMENDATORY SECTION (Amending Order 91-13,
filed 4/2/91, effective 5/3/91)

WAC 220-56-205 HOOK REGULATIONS—
FRESHWATER SALMON ANGLING. It is unlawful
to fish for or to possess salmon taken for personal use
from freshwater unless the hooks used meet the require-
ments of this section:

(1) Nonbuoyant lures are defined as lures that do not
have enough buoyancy to float in freshwater. Nonbuoy-
ant lures other than natural bait lures must have no
more than one single hook and that hook must not ex-
ceed 3/4 inch from point to shank except nonbuoyant
lures used in the Columbia River downstream from
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Bonneville Dam may have up to three hooks, which may
be single, double, or treble hooks. Nonbuoyant natural
bait lures may have up to two single hooks not exceeding
3/4 inch from point to shank except in the Columbia
River downstream from Bonneville Dam, natural bait
lures may have up to three hooks in total on the combi-
nation of all terminal gear.

(2) Buoyant lures are defined as lures that have
enough buoyancy to float in freshwater and may have
any number of hooks.

(3) No leads, weights or sinkers may be attached be-
low or less than 12 inches above a lure.

(4) All hooks must be attached within three inches of
the bait or lure.

(5) On the lower Columbia River (downstream from
Bonneville Dam), single hooks may not measure more
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(b) All contiguous marine waters east and south of a
line from Point Partridge to Point Wilson and east of a
line projected from West Point on Whidbey Island to
Reservation Head on Fidalgo Island (Catch Record
Card Areas 8-1 through 13) — 15 fish in the aggregate
of all species and species groups of bottomfish, which
may include no more than:

Rockfish 5 fish
Surfperch 10 fish
Pacific cod 2 fish
Pollock 5 fish
Flatfish (except halibut) 15 fish
Lingcod 1 fish

(c) It is unlawful to possess lingcod taken by angling

less than ((22)) 26 inches in length ((takenbyanghing))

or greater than 40 inches in length.

than 1 inch from point to shank, and multiple point
haoks may not measure more than 9/16 inch from point
to shank.

AMENDATORY SECTION (Amending Order 91—13,
filed 4/2/91, effective 5/3/91)

WAC 220-56-235 POSSESSION LIMITS—
BOTTOMFISH. It is unlawful, unless otherwise provid-
ed, for any one person to take in any one day more than
the following quantities of bottomfish for personal use.
The possession limit at any one time shall not exceed the
equivalent. of two daily bag limits of fresh bottomfish.
Additional bottomfish may be possessed in a frozen or
processed form.

(1) Coastal (((Punch)) Catch Record Card Areas 1
through 4):

(a) Lingcod:

(i) 3 fish in ((Pumch)) Catch Record Card Areas 1
through 3 and Area 4 west of a line projected from the
most westerly point on Cape Flattery to the Tatoosh Is-
land light, thence to Bonilla Point;

(i) 2 fish in ((Pumch)) Catch Record Card Area 4
east of a line projected from the most westerly point on
Cape Flattery to the Tatoosh Island light, thence to
Bonilla Point.

(b) Rockfish — ((35)) 12 fish except 15 fish if taken
from Catch Record Card Area 1.

(¢) Surfperch (excluding shiner perch) — 15 fish.

(d) All other species — no limit.

(2) Inner Puget Sound (Catch Record Card Areas 5
through 13):

(a) East of the mouth of the Sekiu River and west and
north of a line from Point Partridge to Point Wilson and
west of a line between west point on Whidbey Island and
Reservation Head on Fidalgo Island. (Catch Record
Card Areas 5 through 7) — 15 fish in the aggregate of all
species and species groups of bottomfish, which may in-
clude no more than:

Rockfish 10 fish
Surfperch 10 fish
Pacific cod 15 fish
Pollock 15 fish
Flatfish (except halibut) 15 fish
Lingcod

((2)) 1 fish ((¢Hfishif
by-spearfishing}))
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(d) The daily bag limit taken by spear fishing may in-
clude no more than one lingcod. There is no size restric-
tion on the one lingcod allowed in the daily bag limit if
taken by spear fishing.

(e) It is unlawful to use a gaff to land lingcod taken in
Catch Record Card Areas 5 through 13.

AMENDATORY SECTION (Amending Order 88-14,
filed 4/26/88)

WAC 220-56-285 SHAD AND STURGEON—
AREAS AND SEASONS. It is lawful the entire year to
fish for or possess sturgeon and shad taken for personal
use except in the following closed waters:

(1) Waters lying one mile downstream below any
rack, dam or other obstruction concurrent with salmon
angling boundaries provided for in chapter 220-57
WAC, except as provided in subsections (2) and (3) of
this section. '

(2) Waters lying 400 feet downstream below any dam,
rack or obstruction in the Snake River.

(3) Columbia River waters between the upstream line
of Bonneville Dam and the lowermost Bonneville power-
line crossing, approximately 1-1/4 mile downstream
from the dam, are closed to the fishing for or possession
of sturgeon, except when fishing with hand-casted hook
and line gear from the mainland shore in those waters
lying downstream of a line running southerly from a
fishing boundary marker on the Washington shore (ap-
proximately 3/4 mile downstream from the dam) to the
downstream end of Cascade Island thence to the Oregon
angling boundary marker on Bradford Island (located
approximately 600 feet downstream from the fish ladder
entrance).

(4) Columbia River waters between the upstream line
of Bonneville Dam and fishing markers 4 miles below
the dam are closed to sturgeon fishing April 16 through
June 15.

AMENDATORY SECTION (Amending WSR 90-06—
026, filed 2/28/90, eficctive 3/31/90)

WAC 220-56-310 SHELLFISH—DAILY BAG
LIMITS. It is unlawful for any one person to take in
any one day for personal use more than the following
quantities and sizes of shellfish:
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(1) Cockles, borers and clams in the shell, other than
razor clams, geoduck clams and horse clams, 40 clams in
the aggregate, or 10 pounds, whichever is achieved first
except:

(a) In Skagit Bay, east of a line projected from
Browns Point to Swinomish Slough entrance — diggers
may additionally retain up to 20 pounds of eastern
softshell clams in the shell.

(b) Willapa Bay — diggers may additionally retain up
to twenty—four cockles.

(2) Razor clams: 15 clams.

(3) Geoduck clams: 3 clams.

(4) Horse clams: First 7 clams taken.

(5) Oysters: 18 oysters.

(6) Rock scallops: 12 scallops.

(7) Sea scallops: 12 scallops (over 4 inches).

(8) Common or pink scallops: 10 pounds or 5 quarts
in the shell.

(9) Shrimp: 10 pounds, whole in the shell.

(10) Octopus: 2 octopus.

(11) Pinto abalone ((amschatka))): ((5)) 3 abalo-
ne, minimum size limit ((3=+/2)) 4 inches measured in
horizontal line across the longest portion of the shell.

(12) Crawfish: 10 pounds in the shell.

(13) Squid: 10 pounds or 5 quarts.

(14) Sea cucumbers: 25 sea cucumbers.

(15) Red sea urchins: 18 sea urchins.

(16) Purple sea urchins: 18 sea urchins.

(17) Green sea urchins: 36 sea urchins.

(18) Dungeness crabs: 6 male crabs.

(19) Red rock crabs: 12 crabs.

(20) Blue mussels and sea mussels: 10 pounds in the
shell.

(21) Goose barnacles: 10 pounds of whole barnacles
or 5 pounds of barnacle stalks.

(22) Ghost and mud shrimp: 10 dozen.

AMENDATORY SECTION (Amending Order 89-12,
filed 3/16/89)

WAC 220-56-315 CRABS, SHRIMP, CRAW-
FISH—UNLAWFUL ACTS. (1) It is unlawful to take
and possess crabs, shrimp, and crawfish taken for per-
sonal use except by hand or with hand dip nets, ring
nets, shellfish pots, and any hand—operated instrument
that will not penetrate the shell.

(2) It is unlawful to use more than two units of gear
at any one time except that in Puget Sound waters it is
unlawful to use at any one time more than two units of
gear for the purpose of taking crabs and two additional
units of gear for the purpose of taking shrimp. One unit
of gear is equivalent to one ring net or one shellfish pot.

(3) It is unlawful for any person to operate a shellfish
pot not attached to a buoy bearing that person's name,
except that a second person may assist the pot owner in
operation of the gear.

(4) It is unlawful to salvage or attempt to salvage
shellfish pot gear from Hood Canal that has been lost
without first obtaining a permit authorizing such activity
issued by the director, and it is unlawful to fail to com-
ply with all provisions of such permit.

(5) It is unlawful to fish for or possess crab taken for

personal use ((with-shettfishpot-orringnet—gear)) from
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the waters of Fidalgo Bay within 25 yards of the
Burlington Northern Railroad trestle connecting March
Point and Anacortes ((exceptfromonchour-before-offi=
ciat-sunriscto-one-hour-afteroffictat-sunset)).

(6) It is unlawful to fish for or possess crab taken for
personal use with shellfish pot or ring net gear from the
waters of Padilla Bay or Swinomish Slough within 25
yards of the Burlington Northern Railroad crossing the
northern end of Swinomish Slough except from one hour
before official sunrise to one hour after official sunset.

(7) It is unlawful to dig for or possess ghost or mud
shrimp taken for personal use by any method except
hand operated suction devices or dug by hand.

AMENDATORY SECTION (Amending WSR 90-06-
026, filed 2/28/90, effective 3/31/90)

WAC 220-56-320 SHELLFISH GEAR—UN-
LAWFUL ACTS. (1) It is unlawful for the owner or
operator of any personal use shellfish gear to leave such
gear unattended in the waters of the state unless said
gear is marked with a buoy to which shall be affixed in a
permanent visible and legible manner the first and last
name and permanent mailing address of the operator,
and in the case of Hood Canal shrimp gear, the name
and address must appear exactly as it occurs on the rec-
reational license form. It is unlawful for more than one
person's name and address to appear on the same mark-
er buoy. Unattended shellfish gear left in the waters of
Puget Sound must have the line attaching the buoy to
the pot weighted sufficiently to prevent the line from
floating on the water's surface. The following additional
requirements apply to buoys attached to unattended
shellfish pots in Puget Sound waters:

(a) All buoys must consist of durable material and
remain floating on the water's surface when at least 5
pounds of weight are attached. It is unlawful to use
bleach, antifreeze or detergent bottles, paint cans or any
other container.

(b) All buoys attached to shrimp gear must be yellow
or fluorescent yellow in color. Flags and staff, if at-
tached, may be any color.

(c) All buoys attached to crab gear must be half fluo-
rescent red in color and half white in color. Flags and
staff, if attached, may be any color.

(d) The number of pots attached to each buoy must
be marked on the buoy in a manner that is visible and
legible at all times.

(2) The maximum perimeter of any shrimp pot shall
not exceed 10 feet, and the pot shall not exceed 1-1/2
feet in height.

(3) It is unlawful to take, fish for or possess crab
taken with shellfish pot gear that are equipped with tun-
nel triggers or other devices which prevent free exit of
crabs under the legal limit unless such gear is equipped
with not less than one escape ring not less than 4-1/8
inches inside diameter located in the upper half of the
crab pot.

(4) It is unlawful to take, fish for or possess shrimp
taken for personal use with shellfish pot gear in the wa-
ters of Hood Canal southerly of the site of the Hood
Canal Floating Bridge unless such gear meets the fol-
lowing requirements:-
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(a) The entire top, bottom, and sides of the shellfish
pots must be constructed of mesh material and except
for the entrance tunnels have the minimum mesh open-
ing size defined below.

(b) The minimum mesh opening size for Hood Canal
shrimp pots is defined as a mesh that a 7/8-inch square
peg will pass through each mesh without changing the
shape of the mesh opening.

(c) All entrance tunnels must open into the pot from
the side.

(d) The sum of the maximum widths of all entrance
tunnels must not exceed 1/2 the perimeter of the bottom
of the pot.

(5) It is unlawful to fish for or possess ((crab—or
shrimp)) shellfish taken for personal use with shellfish
pot gear uniess the gear allows for escapement using at
least one of the following methods:

(a) Attachment of pot lid hooks or tiedown straps
with a single strand or loop of untreated, 100 percent
cotton twine no larger than thread size 120 so that the
pot lid will open freely if the twine or fiber is broken.

(b) An opening in the pot mesh no less than three
inches by five inches which is laced or sewn closed with
untreated, 100 percent cotton twine no larger than
thread size 120. The opening must be located within the
top half of the pot and be unimpeded by the entry tun-
nels, bait boxes, or any other structures or materials.

(c) Attachment of pot lid or one pot side serving as a
pot lid with no more than three single loops of untreated
100 percent cotton or other natural fiber twine no larger
than thread size 120 so that the pot lid or side will open
freely if the twine or fiber is broken.

(6) Shellfish pots must be set in a manner that they
are covered by water at all times.

AMENDATORY SECTION (Amending Order 88-15,
filed 4/26/88)

WAC 220-56-335 CRAB—UNLAWFUL ACTS.
(1) It is unlawful for any person to take or possess for
personal use any female Dungeness crabs.

(2) It is unlawful to take or possess any male
Dungeness crabs ((

which-measure-tess—tham6—t/4—nch=
¢s)) taken for personal use ((exceptfor—those—waters—of
Hood-Canat-south-of-theHood-Canat-FloatingBridge;
when-theminmimunrsize-is-6-inches)) which measure less

than the following sizes:

(a) In Puget Sound (all contiguous waters east of the
Bonilla—-Tatoosh Line) except those waters of Hood Ca-
nal south of the Hood Canal Floating Bridge — 6 1/4
inch minimum size.

(b) In those waters of Hood Canal south of the Hood
Canal Floating Bridge — 6 inch minimum size.

{c) In coastal waters west of the Bonilla-Tatoosh
Line, Pacific Ocean waters, Grays Harbor, Willapa Bay
and the Columbia River — 6 inch minimum size.

(3) All measurement shall be made horizontally
across the back (caliper measurement) immediately in
front of the points.

(4) It is unlawful to possess in the field any crab or
parts thereof without retaining the back shell.
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AMENDATORY SECTION (Amending Order 91-13,
filed 4/2/91, effective 5/3/91)

WAC 220-56-350 ((HARDPSHEEE)) CLAMS
OTHER THAN RAZOR CLAMS, COCKLES, BOR-
ERS, MUSSELS—AREAS AND SEASONS. (1) It is
lawful to take, dig for and possess clams, cockles, borers
and mussels taken for personal use on Puget Sound the
entire year except that it is unlawful to take, dig for or
possess such shellfish taken for personal use:

(a) West of the tip of Dungeness Spit from April 1
through October 31.

(b) Garrison Bay: All state—owned and federally—
owned tidelands of Guss Island and those tidelands south
of a boundary marker located approximately 1,010 yards
southerly of Bell Point are closed to clam digging the
entire year. Those tidelands north of the above—de-
scribed boundary marker are open to harvest the entire
year.

(c) Saltwater State Park—All state—owned tidelands
at Saltwater State Park shall be closed to the personal
use harvest of all species of clams from June 16 through
December 31.

(d) Twanoh State Park—All state—owned tidelands at
Twanoh State Park shall be closed to the personal use
harvest of all species of clams ((Aprit—+6—1991))
through April 15, ((}992)) 1993.

(e) Kayak Point County Park—All county—owned
tidelands at Kayak Point County Park are closed except
county tidelands north of the county fishing pier are
open January 1 to June 15 of even—numbered years and
county tidelands south of the pier are open January 1 to
June 15 of odd-numbered years.

(f) Point Whitney—All state—owned tidelands at
Point Whitney are closed to clam digging ((July)) May
16, 1992, through April 15, 1993.

(g) Point Whitney Lagoon—Closed April 16 through
August 15, 1992, and September 16, 1992, through
April 15, 1993.

(h) Camano Island—All state—owned tidelands at
Camano Island State Park are closed to clam digging
(( )) April 16
through May 31, 1992, through April
15, 1993.

((thyEagtc-€reck—Alstatc—owned-tidetands—atFa=

e Cree] tosed i Frorprimre—hrtv—i—t} ]
Aprit157))

(i) Port Townsend Ship Canal--The state—owned
tidelands along the east shore of the canal between Port
Townsend Bay and Oak Bay are closed to clam digging
((through)) April ((+5;71992)) 16 through May 31,
1992, and January 1 through April 15, 1993.

(j) Sequim Bay State Park—All tidelands at Sequim
Bay State Park south of the boat ramp are closed ((to

)) May 16, 1992,

1992, and July 1,

through April 15, 1993.

(k) Fort Flagler State Park — closed July 1 through
September 30, 1992,

(D) Hlahee State Park — closed August 1,
through April 15, 1993.

1992,

(m) Penrose Point State Park — closed August |
through September 30, 1992.




WSR 92-11-012

(n) Spencer Spit State Park — closed August 1
through December 31.
(o) Department of fisheries tidelands at Hoodsport
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(i) Triton Cove State Park Tidelands — closed April
16 through May 15, 1992, and June 16, 1992, through
April 15, 1993.

Salmon Hatchery - closed year round.

(p) Puget Sound state oyster reserves are closed to
clam digging the entire year except the following areas
are open for personal use clam harvest:

(i) Oakland Bay—The state-owned oyster reserve
tidelands on the channel of the northwest shore of the
Bayshore Peninsula between department markers.

(ii) Case Inlet—The state—owned oyster reserve tide-
lands on the east side of North Bay at the north end of
the inlet.

(2) It is lawful to take, dig for and possess clams,
cockles, borers, and mussels, not including razor clams,
taken for personal use in Grays Harbor -and Willapa
Harbor the entire year, except from state oyster reserves,
which are closed to clam digging the entire year.

(3) It is lawful to take, dig for and possess clams,
cockles, borers, and mussels, not including razor clams
taken for personal use from the Pacific Ocean beaches
from November 1 through March 31.

AMENDATORY SECTION (Amending Order 91-13,
filed 4/2/91, effective 5/3/91)

WAC 220-56-380 OYSTERS—AREAS AND
SEASONS. (1) It is unlawful to take oysters for any
purpose from state oyster reserves without written per-
mission of the director of fisheries.

(2) 1t is ((untawfut)) lawful to take ((or)) and possess
oysters taken for personal use from publlc tldelands
(« ) the
entire year, except it is unlawful to take or possess Oy-
sters taken from the following areas ((except)) during
the periods indicated:

(a) ((

)) Brown
Point — closed Apnl 16 through May 15, 1992, and July
1, 1992, through April 15, 1993.

(b) Bywater Bay State Tidelands - ((May-16)) closed
April 16 through ((Fuly—15)) May 31, 1992, and July
16, 1992, through April 15, 1993.

(c) Point Whitney — closed ((

Aprit)) July ((15)) 16, 1992, through Apnl 15, 1993

(d) Point Whitney Lagoon — closed April 16 through
July 15, 1992. Closed Saturdays and Sundays, July 16
through July 31, 1992. Closed August 1, 1992, through
April 15, 1993.

(e) Kitsap Memorial State Park ~ ((Mayt6-through
Fume—15)) closed April 16 through May 15, 1992, and
June 16, 1992, through April 15, 1993.

((fe))) (f) Scenic Beach State Park — ((Aprit—t6
through)) closed May ((1+5)) 16, 1992, through April 15,
1993.

((H)) (g) Department of fisheries tidelands at
Hoodsport Salmon Hatchery — closed year round

( = 7))
(h) (( = ; ;
1 -)) Seal Rock Forest Service Camp Tide-
lands — closed September 1, 1992, through April 15,
1993.

(321

(3) It is unlawful to pick or take oysters for personal
use from waters measuring more than two feet in depth
at the time of removal.

AMENDATORY SECTION (Amending WSR 90-06—
026, filed 2/28/90, effective 3/31/90)

WAC 220-56-400 ABALONE. (1) It is unlawful
to remove undersized abalone from ((the-water;and-any
tersized—abat ‘ treed— Fatohv—writd

moved)) an attachment. Persons fishing for abalone
must possess a 4—inch caliper and use it to determine if
the abalone is of legal size before it is removed from its
attachment.

(2) The first ((five)) three legal size abalone taken
must be retained, and it is unlawful to detach abalones
once the daily bag limit has been taken.

(3) It is unlawful to possess in the field any abalone
taken for personal use which has the shell removed.

(4) Abalone harvest is limited to use of hands or aba-
lone irons. Abalone irons must be less than 24 inches in
length, straight, wider than 3/4 inch and thicker than
1/16 inch. All edges must be rounded. Use of curved
irons, knives, or other sharp instruments is prohibited.

AMENDATORY SECTION (Amending Order 91-13,
filed 4/2/91, effective 5/3/91)

WAC 220-56-240 BAG LIMITS—OTHER
FOOD FISH. It is unlawful for any one person to fish
for or possess in any one day more than the following
quantities and sizes of food fish taken for personal use:

(1) Sturgeon:

(a) 1 fish not less than 48 inches nor more than ((66))
60 inches in length in the Columbia River and tributar-
ies upstream from the Dalles Dam to the United States/
Canada border and those waters of the Snake River and
tributaries from its mouth upstream to the powerline
crossing below Highway 12 Bridge at Clarkston.

(b) Except as provided for in subsection (1)(a) of this
section, the state-wide daily limit for sturgeon is two fish
in total, with the following size restrictions:

(i) Minimum size is 40 inches in length;

(ii) Maximum size is ((#2)) 60 inches in length;

- (iit) Not more than one of the two fish may be less
than 48 inches in length; and

(iv) Not more than one of the two fish may equal or
exceed 48 inches in length.

(c) The possession limit is two daily bag limits of
fresh sturgeon. Additional sturgeon may be possessed in
a frozen or processed form.

(d) There is an annual personal use bag limit of 15
sturgeon.

(e) No person may have in possession in the state of
Washington any sturgeon taken for personal use that
exceeds 60 inches in length, regardless of the origin of

the sturgeon.
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(2) Smelt: 20 pounds. The daily bag limit and the
possession limit are the same. It is unlawful for any per-
son to possess more than 20 pounds of smelt at any time.

(3) Herring: 20 pounds fresh. Additional herring may
be possessed in a frozen or processed form.

(4) All other food fish not otherwise provided for in
this chapter: No limit.

AMENDATORY SECTION (Amending Order 91-13,
filed 4/2/91, effective 5/3/91)

WAC 220-56-250 LINGCOD—AREAS AND
SEASONS. It is unlawful to take, fish for or possess
lingcod for personal use except during the seasons and
within the areas herein provided:

(1) Coastal area (a) Catch Record Card Areas |
through 3 — open the entire year, (b) Catch Record
Card Area 4 - April 16 through November 30.

(2) Catch Record Card Areas 5((;6;and-F—Apritt6

throughNovember36:
3)—€atchrRecord—Card—Areas—8)) through 13 -
((#Aprit16)) May 1 through ((May-31)) June 15.

AMENDATORY SECTION (Amending Order 87-16,
filed 4/21/87)

WAC 220-56-360 RAZOR CLAMS—AREAS
AND SEASONS. (1) It is unlawful to take, dig for or
possess razor clams taken for personal use from any
beaches in Razor Clam Areas 1, 2, and 3 except as pro-
vided for by emergency regulation adopted by the
director.

(2) It is unlawful to dig for razor clams at any time in
the Long Beach, Twin Harbors, or Copalis Beach Razor
Clam Sanctuaries as defined in WAC 220-56-372.

AMENDATORY SECTION (Amending WSR 90-06—
026, filed 2/28/90, effective 3/31/90)

WAC 220-57-160  COLUMBIA RIVER. (1) Bag
Limit D — June 1 through December 31: Downstream
from Chief Joseph Dam to Rocky Reach Dam. The fol-
lowing are closed waters:

(a) Chief Joseph Dam — waters between the west end
of the tailrace deck downstream 400 feet to boundary
markers in Okanogan County.

(b) Wells Dam — waters between the upstream line of
Wells Dam to boundary markers 400 feet below the
spawning channel discharge on the Chelan County side
and the fish ladder on the Douglas County side.

(2) Rocky Reach Dam to Priest Rapids Dam: Bag
Limit D — June | through September 15; Bag Limit A
September 16 through December 31. The following are
closed waters: Rocky Reach, Rock Island and Wanapum
Dams — waters between the upstream lines of these dams
and boundary markers 400 feet downstream of the fish
ladders at Rocky Reach and Rock Island Dams and
boundary markers at Wanapum Dam 750 feet below the
east fish ladder and 500 feet below the west fish ladder.

(3) Priest Rapids Dam to the Vernita Bridge: Bag
Limit D — June 1 through August 15; Bag Limit A —
August 16 through October 31; Bag Limit C -
November 1 through December 31. The following are
closed waters:
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(a) Priest Rapids Dam — waters between the upstream
line of Priest Rapids Dam and boundary markers 650
feet below the fish ladders.

(b) Jackson (Moran) Creek — All waters of the Priest
Rapids hatchery system including Columbia River wa-
ters out to midstream between markers located 100 feet
upstream and 400 feet downstream of the mouth of the
hatchery outlet.

(4) Vernita Bridge to old Hanford townsite wooden
power line towers; Bag Limit D — June 16 through Au-
gust 15; Bag Limit A — August 16 through October 22.

(5) Old Hanford townsite wooden power line towers
to Highway 395 Bridge connecting Pasco and
Kennewick: Bag Limit D — June | through August 15;
Bag Limit A — August 16 through December 31. Addi-
tionally, Special Bag Limit: 2 salmon per day — April |
through July 31: Bank fishing only from the hatchery
side of the Columbia River from the WDF marker lo-
cated approximately 1/2 mile upstream of Spring Creek
(Ringold Hatchery rearing pond outlet) downstream to a
WDF boundary marker approximately 1/4 mile down-
stream of Ringold waterway outlet.

(6) Highway 395 Bridge connecting Pasco and
Kennewick to the Interstate 5 Bridge: Bag Limit A -
January 1 through March 15; Bag Limit C — March 16
through March 31; Bag Limit D — June 16 through July
31; Bag Limit A — August 1 through December 31. It is
unlawful to take or possess sockeye salmon taken down-
stream of the Highway 395 Bridge.

The following waters are closed to fishing for food fish
at all times:

(a) McNary Dam — waters between the upstream line
of McNary Dam and a line across the river from the red
and white marker on the Oregon shore to the down-
stream end of the wingwall of the boat lock near the
Washington shore.

(b) John Day Dam - waters between the upstream
line of John Day Dam and markers approximately 3,000
feet downstream, except that fishing is permitted from
the Washington shore to within 400 feet of the fishway
entrance.

(¢) The Dalles Dam — waters between the upstream
line of the Dalles Dam and the upstream side of the In-
terstate 197 Bridge, except that fishing is permitted from
the Washington shore to within 400 feet of the fishway
entrance.

(d) Spring Creek — waters within 1/4 mile of the U.S.
Fish and Wildlife Service Hatchery grounds between
posted boundary markers located 1/4 mile on either side
of the fish ladder entrance.

(e) Bonneville Dam — waters between the upstream
line of Bonneville Dam and a point 600 feet below the
fish ladder at the new Bonneville Dam powerhouse.

(7) Interstate 5 Bridge to the Megler~Astoria Bridge:
Bag Limit A - January | through March 31; Bag Limit
D — May 16 through July 31; Bag Limit A — August 1
through December 31. During the month of September,
it is unlawful to fish for or possess salmon taken for per-
sonal use in those waters of the Columbia River extend-
ing to midstream between a line projected perpendicular
to the stream flow from Abernathy Point Light to a line
projected perpendicular to the stream flow from a
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boundary marker east of the mouth of Abernathy Creek.
It is unlawful to take or possess sockeye salmon taken
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released — open September 1 through November 30:
Downstream from fishing boundary markers located

downstream from the Interstate 5 Bridge to the Megler—

1500 feet below the Toutle Hatchery temporary rack.

Astoria Bridge.
(8) Megler—Astoria Bridge to the Buoy 10 Line:

(a) ((BagEimitA—"Octobert+through-March 3+

b)) Bag Limit F — August 1 through August 15 ex-
cept waters westerly of the Light 26 Line are closed.

((f9))) (b) Bag Limit F — August 16 through Labor
Day.

(c) Special bag limit of 3 adult salmon — the day after
Labor Day through December 31.

(d) Bag Limit A — January 1 through March 31.

(e) It is unlawful to take or possess sockeye salmon
taken downstream from the Megler—Astoria Bridge to
the Buoy 10 Line.

(9) North Jetty (mouth of Columbia River): Open to
angling from the bank only when state waters north of
the conservation zone are open to salmon angling. Dur-
ing such periods fishing from the north jetty is open 7
days per week and the bag limit shall be the same as for
" the ocean waters when open. Also open to angling from
the bank only concurrent with the Buoy 10 fishery. Bag
limit and gear requirement will be identical with those in
the Buoy 10 fishery. It is unlawful to take or possess
sockeye salmon taken from the North Jetty.

AMENDATORY SECTION (Amending Order 87-16,
filed 4/21/87)

WAC 220-57-175 COWLITZ RIVER. (1) Special
bag limit — April 1 through July 31: Downstream from
fishing boundary markers approximately 400 feet below
barrier dam structures at the Cowlitz Salmon Hatchery
Barrier Dam. Bag limit is six salmon per day not less
than ((#8)) 12 inches in length, only three of which may
exceed 24 inches in length.

(2) That portion of the Cowlitz River downstream
from the mouth of Mill Creek is open to salmon angling
24 hours per day during the period April 1 to July 31.

(3) Bag Limit A except minimum size of 12 inches —
August 1 through March 31: Downstream from fishing
boundary markers approximately 400 feet below the
barrier dam structures except, during the period October
1 through December 31, chinook salmon over 28 inches
in length taken upstream of the mouth of Blue Creek
must be released.

(4) Salmon angling from boats is prohibited the entire
year in designated open waters between the barrier dam
and a line from the mouth of Mill Creek to a boundary
marker on the opposite shore.

(5) Bag Limit A except minimum size of 8 inches —
open the entire year: From the confluence of the Muddy
Fork and Ohanapecosh rivers downstream to Riffe
(Davisson) Lake.

AMENDATORY SECTION (Amending Order 82-19,
filed 3/18/82)

. WAC 220-57-255 GREEN RIVER (COWLITZ

COUNTY). ((Etosed—to—satmon—angting—thc—entire
year:)) Special bag limit — one salmon per day, except
chinook salmon greater than 28 inches in length must be
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AMENDATORY SECTION (Amending Order 91-13,
filed 4/2/91, effective 5/3/91)

WAC 220-57-385 QUILLAYUTE RIVER. Bag
Limit A — ((May)) March 1 through November 30:
Downstream from the confluence of the Soleduck and
Bogachiel rivers including Olympic National Park
waters.

AMENDATORY SECTION (Amending Order 89-12,
filed 3/16/89)

WAC 220-57-405 SAMISH RIVER. Bag Limit A
— July 1 through October 15: Downstream from the
Thomas Road Bridge to the Bayview—Edison Road
Bridge. Terminal gear is limited to a single bait or lure
with one single—point hook measuring no more than 1/2
inch from point to shank. Bag Limit A - October 16
through December 31: Downstream from Interstate 5
Bridge to markers located approximately one—quarter
mile downstream from Samish Island Bridge.

AMENDATORY SECTION (Amending Order 91 —41,
filed 6/27/91, effective 7/28/91)

WAC 220-57-425 SKAGIT RIVER. (1) Bag Lim-
it A — July 1 through December 31: Downstream from
the mouth of the Cascade River to Gilligan Creek. Chi-
nook salmon greater than 24 inches in length must be
released immediately. During the period July, August,
and September, not more than one of the adult salmon
may be a coho salmon. After September, all coho salm-
on greater than 20 inches in length must be released.
During the period August ! through September 15, up
to six pink salmon allowed in the six salmon daily bag
limit.

(2) Bag Limit A — ((Fuly—)) June 16 through
December 31: Downstream from Gilligan Creek. Not
more than one of the adult salmon may be a chinook
salmon. During the period July, August, and September,
not more than one of the adult salmon may be a coho
salmon. After September, all coho salmon greater than
20 inches in length must be released. During the period
August | through September 15, up to six pink salmon
allowed in the six salmon daily bag limit.

AMENDATORY SECTION (Amending Order 89-12,
filed 3/16/89)

WAC 220-57-435 SKYKOMISH RIVER. Bag
Limit A — July 1 through December 31: Downstream
from the confluence of north and south forks. During
even—numbered vyears it is unlawful to retain pink
salmon.

AMENDATORY SECTION (Amending Order 89-12,
filed 3/16/89)

WAC 220-57-450 SNOHOMISH RIVER. Bag
Limit A — July 1 through December 31: Downstream
from confluence of Skykomish and Snoqualmie rivers.
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During even—numbered vears it is unlawful to retain
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AMENDATORY SECTION (Amending Order 91-41,

pink salmon.
AMENDATORY SECTION (Amending Order 89-12,
filed 3/16/89)

WAC 220-57-455 SNOQUALMIE RIVER. Bag
Limit A — July 1 through December 31. During even—
numbered years it is unlawful to retain pink salmon.

AMENDATORY SECTION (Amending Order 91-13,
filed 4/2/91, effective 5/3/91)

WAC 220-57-460 SOLEDUCK RIVER. Bag
Limit A — ((May)) March 1 through November 30:
Downstream from the concrete pump station at the
Soleduck Hatchery.

AMENDATORY SECTION (Amending WSR 90-06-
026, filed 2/28/90, effective 3/31/90)

WAC 220-57-465 STILLAGUAMISH RIVER.
Bag Limit A — ((August—16)) October 1 through
December 31: Downstream from confluence of north and
south forks except waters of Cook Slough are closed at
all times from the water flow control structure to a point
400 feet downstream. It is unlawful to take or possess
chinook salmon.

AMENDATORY SECTION (Amending Order 91-41,
filed 6/27/91, effective 7/28/91)

WAC 220-57-205 DOSEWALLIPS RIVER.
((€tosedtosatmomangling-the-entire-year)) Special Bag
Limit — 2 adult chum salmon — November 1 through
January 31: Downstream from the Highway 101 Bridge.
Coho salmon inust be released immediately.

AMENDATORY SECTION (Amending Order 91-41,
filed 6/27/91, effective 7/28/91)

WAC 220-57-210 DUCKABUSH

RIVER.
(( -)) Special
Bag Limit — 2 adult chum salmon — November |
through January 31: Downstream from the Mason
County Public Utility District #1 overhead electrical
distribution line. Coho salmon must be released

immediately.

AMENDATORY SECTION (Amending Order 9141,
filed 6/27/91, effective 7/28/91)

WAC 220-57-430 SKOKOMISH RIVER. Special
Daily Bag Limit of two ((chimook)) salmon not less than
12 inches in length. ((AH—chinook—satmon-tess—than—12

reteased—mmrediatety —=July)) August 1 through Sep-
tember ((+5)) 30 and November 1| through January 31:
Downstream from the mouth of Vance Creek. Coho
salmon must be released immediately. Terminal gear on
the Skokomish River is limited to one bait or lure with
one single—pointed hook only, measuring no more than
1/2 inch from point to shank.
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filed 6/27/91, effective 7/28/91)

WAC 220-57-490 UNION RIVER. ((€losed—to

1 1 -)) Special Bag Limit:

Two adult chum salmon — November 1 through January

31: Downstream from the North Shore Road Bridge.
Coho salmon must be released immediately.

AMENDATORY SECTION (Amending WSR 90-06—
026, filed 2/28/90, effective 3/31/90)

WAC 220-57A-180 WASHINGTON SHIP CA-
NAL, LAKE (INCLUDING LAKE UNION). Bag
Limit A — August | through December 31: West of
University Bridge, to a north-south line located 400 feet
east of the eastern end of the north wingwall of the
Chittenden Locks. Sockeye salmon must be released im-
mediately. Waters between the University Bridge and .
the concrete abutment ends east of the Montlake Bridge
are closed to salmon angling at all times.

WSR 92-11-013
PERMANENT RULES
DEPARTMENT OF AGRICULTURE
[Filed May 12, 1992, 10:28 a.m.]

Date of Adoption: May 12, 1992.

Purpose: To streamline and simplify the rapeseed pro-
duction field registration process by recognizing the de-
clared dominant type and requiring specific registration
of only the "off-type" varieties within each district.

Citation of Existing Rules Affected by this Order:
Amending chapter 16-570 WAC.

Statutory Authority for Adoption: RCW 15.66.025
and 15.65.055.

Pursuant to notice filed as WSR 92-08-055 on March
26, 1992.

Effective Date of Rule: Thirty—one days after filing.

May 12, 1992
Michael V. Schwisow
for C. Alan Pettibone

Director

AMENDATORY SECTION (Amending Order 1946,
filed 8/3/87)

WAC 16-570-030 DUTIES OF RAPESEED
PRODUCTION DISTRICT BOARDS, PERSONS,
PRODUCERS. (1) Duties of the board shall include:

(a) Proposing and clearly defining district/subdistrict
boundaries to be submitted to the director for establish-
ment by rule. District and subdistrict boundaries shall
follow geographical and/or topographical characteristics
or provide for buffer zones to provide for isolation. Con-
sideration is to be given to existing crop production to
minimize negative impact to sensitive crops and shall
also be extended beyond district and state lines to mini-
mize impacts to producers in contiguous districts or
states and cooperate to avoid the need for buffer zones
which could prevent producers from raising repeseed
near district or state lines.
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(b) Producers and industry shall have the ability to
petition the board to recommend to the director to adopt
subdistricts within an initial production district, should
production for multiple markets develop.

(c) The board shall designate the Washington State
University extension offices to facilitate the production
districts in the registration of rapeseed production fields,
in accordance with subsection (2) of this section.

(d) The board shall examine the economic potential
for the differing types of rapeseed, and with input from
affected producers, propose the dominant type for the
district and/or subdistricts. In proposing the district
and/or subdistrict boundaries and the dominant types of
rapeseed for production, the board shall avoid negative
impacts to already existing crops. The board shall pro-
pose and recommend to the director, rules establishing a
dominant rapeseed type. A public hearing shall be held
no later than March 15th, with rules adopted no later
than May 15th of any production year after 1986.
Hearings need not be held each year if there is no peti-
tion to change existing rule(s). The board shall inform
* producers of the areas and type(s) that are approved for
production. This may be accomplished by utilizing pro-
ducer meetings, local news and radio media, and the use
of Washington State University cooperative extension
personnel.

(e) The board shall serve as the first level for disputes
involving production of conflicting types by conducting
an inquiry to determine the facts of the dispute. If reso-
lution is not reached at the board level the board shall
then render an advisory opinion to be submitted to the
director for additional action.

(f) The board shall have the authority to recommend
to the director production of "off type" rapeseed (other
than the authorized dominant type) or rapeseed produc-
tion in an area where it is otherwise prohibited under the
following criteria:

(i) The producer of the "off type" rapeseed must peti-
tion the board to allow "off type" rapeseed production.

(ii) The petition shall contain the following
information: .

(A) Producer name, address, telephone number and
location within district/subdistrict.

(B) Crop year.

(C) Variety name and species of rapeseed to be
produced.

(D) Principal use of proposed production (i.e., indus-
trial or food oil, seed, forage, cover crop etc.).

(E) Variety traits — Erucic acid and glucosinolate
levels.

(F) Contracting company — (if any).

(G) Acreage to be produced.

(H) Exact legal description and reference to local
landmarks of proposed acreage.

(I) Evidence of isolation of at least one-half mile, or
at such greater distance as required by rule within the
respective district and/or subdistrict, from other rape-
seed production or other sensitive crops.

(J) Signed statements from all landowners/operators
within one-half mile of the proposed production site
stating that they will not plant a conflicting type during
the proposed crop year.
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(2) Persons or producers of "off type" rapeseed shall
register all fields prior to planting, by location((stype))
and variety of all rapeseed to be produced, with the dis-
trict board at the extension office designated by the dis-
trict board.

(3) Seed certification requirements.

(a) Only certified seed shall be used for Washington
production: PROVIDED, That the variety dwarf essex
may be used for seed purposes without certification as
certified seed is no longer available.

(b) All rapeseed varieties utilized for Washington
production shall be accompanied by phyto-sanitary cer-
tification that it is free from phoma lingam (black leg)
fungus. In the event that low level phoma lingam (black
leg) fungus is present, the seed must be treated with en-
vironmental protection agency and /or Washington state
approved chemicals for the control of phoma lingam
(black leg) fungus, and recertified as free from viable
phoma lingam fungus after treatment.

(4) Any person selling or offering rapeseed for sale in
the state of Washington, either in person, through deal-
erships or through radio, video or printed media, must
be licensed by the Washington state department of agri-
culture seed branch.

(5) Any volunteer or uncontrolled rapeseed may be
subject to the Washington state noxious weed control
board and chapter 17.10 RCW. Any transport of
unbagged rapeseed for the purpose of conveyance, shall
be in suitably covered or sealed containers or vehicles to
avoid the spread of volunteer or otherwise uncontrolled
rapeseed. All harvesting and planting equipment shall be
properly cleaned and adequate precautions taken to
avoid the spread of rapeseed prior to movement from
any farm or production area.

(6) The director shall have the authority to require
destruction prior to bloom of any rapeseed production
that does not meet the rules of the director or any es-
tablished production district. In the event that the person
or producer of said production does not comply with the
destruction order prior to bloom, the director is author-
ized to have the production destroyed by a third party
and the cost of such destruction is to be charged to the
producer of said production.

WSR 92-11-014
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed May 12, 1992, 1:27 p.m.}

Original Notice.

Title of Rule: WAC 246-815-090 Practical examina-
tion review procedures.

Purpose: To amend the present rules by deleting the
words "or content” which were not intended to be placed
where it is being deleted. The rules provide for an appeal
procedure for dental hygiene candidates who have failed
the examination.

Statutory Authority for Adoption: Chapter 18.29
RCW.

Statute Being Implemented: RCW 18.29.120(5).
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Summary: This rule provides an appeal process for
candidates who have failed the dental hygiene practical
examination. The proposal amends the existing rule for
this purpose.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Carol Lewis, 1300
S.E. Quince, Olympia, WA (206) 586-1867.

Name of Proponent: Department of
governmental. ,

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: This rule provides an appeal process for candidates
who have failed the dental hygiene practical examina-
tion. The amendment is for the purpose of deleting "or
content” which had not originally been intended to be in
the place where it is being deleted.

Proposal Changes the Following Existing Rules: De-
leting "or content,” which would not provide the content
for the basis of appeal. The content of the examination is
in Washington Administrative Code rule and is at the
discretion of the Dental Hygiene Examining Committee.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: General Administration Auditori-
um, 11th and Columbia, Olympia, Washington 98504,
on June 23, 1992, at 1:00 p.m.

Submit Written Comments to: Leslie Baldwin, Rules
Coordinator, 1300 S.E. Quince Street, P.O. Box 47902,
Olympia, WA 98504-7902, by June 19, 1992.

Date of Intended Adoption: June 30, 1992.

' May 5, 1992
Kristine Gebbie

Secretary

Health,

AMENDATORY SECTION (Amending Order 121, filed 12/27/90,
effective 1/31/91)

WAC 246-815-090 PRACTICAL EXAMINATION REVIEW
PROCEDURES. (1) Any candidate who takes the practical examina-
tion for licensure as a dental hygienist and does not pass may request
informal review by the examining committee of his or her examination
results. This request must be in writing and must be received by the
department within twenty days of the postmark date of the mailing of
the practical examination score sheets. The examining committee will
not set aside its prior determination unless the candidate shows, by a
preponderance of evidence, significant error in examination procedure,
bias, fraud or discrimination in the examination process.

(2) The procedure for filing an informal review is as follows:

(a) Request, on the form provided with the examination results, a
copy of the score sheets on the failed practical portion of the examina-
tion. This request must be in writing and must be received by the de-
partment within fifteen days of the postmark date of notification of the
examination results.

(b) The candidate will be provided along with the copies of the
failed grade sheets a form to complete on which the candidate must
specifically identify the challenged portion(s) of the examination and
must state the specific reason(s) why the candidate believes the results
of the examination should be changed. Such form must be returned to
the department within twenty days of the postmark date of the mailing
of the practical examination score sheets.

(c) The candidate will be identified only by candidate number for
the purpose of this review. Letters of reference, requests for special
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consideration, or any reexamination of the patient will not be consid-
ered by the examining committee. Patient difficulty ‘will not be consid-
ered by the examining committee if the patient category selected by
the candidate was accepted for the examination.

(d) The examining committee will schedule a closed session meeting
to review the examination, score sheets, and form completed by the
candidate for the purpose of informal review. Candidates are not per-
mitted to attend.

(e} The candidate will be notified in writing of the results.

(3) Any candidate who is not satisfied with the result of the informal
examination review may submit a written request for a formal hearing
to be held before an administrative law judge. The hearing will be
conducted under the Administrative Procedure Act, chapter 34.05
RCW and the rules adopted thereunder. The written request for a for-
mal hearing must be received by the department of health within
twenty days of the postmark date of the notification of the results of
the informal review. The written request must specifically identify the
challenged portion(s) of the examination and must state the specific
reason(s) why the candidate believes the results of the examination
should be changed. The final decision shall be made by the secretary of
the department of health. The secretary will not modify the examina-
tion results unless the candidate shows, by a preponderance of evi-
dence, significant error in examination ((content-or)) procedure, bias,
fraud or discrimination in the examination process.

(4) Before the hearing is scheduled the parties shall attempt by in-
formal means to resolve the following:

(a) The simplification of issues;

(b) Amendments, if any, to the candidate's notice identifying the
challenged portion(s) of the examination and the statement of the spe-
cific reason(s) why the candidate believes the results of the examina-
tion should be changed; .

(c) The obtaining of stipulations, admission of facts, and documents;

(d) The limitation of the number of witnesses;

(e) A schedule for completion of all discovery; and

(f) Such other matters as may aid in the disposition of the
proceeding.

If the parties are unable to resolve any of these issues informally,
either party shall request a prehearing conference to be held before the
administrative law judge.

(5) In the event there is a prehearing conference, the administrative
law judge shall enter an order which sets forth the actions taken at the
conference, the amendments to the candidate's notice and the agree-
ments reached by the parties as to any of the matters considered, in-
cluding but not limited to the settlement or simplification of issues.
The prehearing order limits the issues for hearing to those not disposed
of by admissions or agreements. Such order shall control the subse-
quent course of the proceeding unless modified for good cause by sub-
sequent prehearing order.

(6) Candidates will receive at least seven days notice of the time and
place of the formal hearing. The hearing will be restricted to the spe-
cific portion(s) of the examination the candidate has identified as the
basis for his or her challenge of the examination results unless amend-
ed by a prehearing order. The issues raised by the candidate at the
formal hearing shall be limited to those issues raised by the candidate
of consideration at the informal review unless amended by a prehear-
ing order. Letters of reference, requests for special consideration or
any reexamination of the patient will not be considered.

WSR 92--11-015
NOTICE OF PUBLIC MEETINGS

HARDWOODS COMMISSION
[Memorandum—May 11, 1992]

There will be a meeting of the Washington State Hard-
woods Commission on May 19, 1992, at 9:00 a.m. until
completed at the BAC Building, 919 Lakeridge Way,
Olympia, WA.
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WSR 92-11-016
NOTICE OF PUBLIC MEETINGS
SOUTH PUGET SOUND
COMMUNITY COLLEGE
[Memorandum—May 8, 1992]

BOARD OF TRUSTEES
Regular Meeting Schedule

1992-93

DATE TIME

Thursday, July 23, 1992 3:00 p.m.
Thursday, September 3, 1992 3:00 p.m.
Thursday, October 1, 1992 3:00 p.m.
Thursday, November 5, 1992 3:00 p.m.
Thursday, December 3, 1992 3:00 p.m.
Thursday, January 7, 1993 3:00 p.m.
Thursday, February 4, 1993 3:00 p.m.
Thursday, March 4, 1993 3:00 p.m.
Thursday, April 1, 1993 3:00 p.m.
Thursday, May 6, 1993 3:00 p.m.
Thursday, June 3, 1993 3:00 p.m.

WSR 92-11-017

GOVERNOR'S TIMBER TEAM
[Filed May 12, 1992, 2:06 p.m.]
Reviser's note: The following material has not been adopted under
the Administrative Procedure Act, chapter 34.05 RCW, but has been

filed in the office of the code reviser and is published in the Register
exactly as filed.

The governor of the state of Washington has determined
the Washington State Register is the appropriate loca-
tion for the publication of these revised regulations im-
plementing federal legislation restricting the export of
timber from state and local government lands.

The following revised regulations are issued by the

governor of the state of Washington and are effective
July 1, 1992.

Denny Heck

Chief of Staff

Office of the Governor

Chapter 240-15
Log Export Restrictions

WAC 240-15-005 PURPOSES AND IMPLE-
MENTATION. The Forest Resources Conservation and
Shortage Relief Act of 1990 (Public Law 101-382). The
Act directs the governor to promulgate rules for its im-
plementation consistent with Section 553, of title 5,
United States Code. These rules have been promulgated
in accordance with the directives of the Act rather than
Chapter 34.05 RCW.

WAC 240-15-010 AUTHORITY AND DEFINI-
TIONS. (1) Applicability. This chapter shall apply to
the sale of timber originating from public lands in the
State of Washington, when such timber is subject to an
order issued by the Secretary of Commerce of the Unit-
ed States under section 491(a) of the Forest Resources
Conservation and Shortage Relief Act of 1990 (Public
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Law 101-382). Western Red Cedar is exempt from
these rules. The prohibition on the export of Western
Red Cedar is covered by section 7(i) of the Export Ad-
ministration Act of 1979 (50 U.S.C. App. 2406 (i)).

(2) Presidential action. This chapter shall not apply to
the extent that an order referred to under WAC 240-
15-010(1) is suspended, removed, or modified by the
President of the United States under the authority of
section 491(e) or 491(f) of the Forest Resources Con-
servation and Shortage Relief Act of 1990 (Public Law
101-382).

(3) Surplus timber. Timber which has been deter-
mined to be surplus to the needs of timber manufactur-
ing facilities in the United States by the Secretary of
Agriculture or the Secretary of the Interior of the Unit-
ed States is not subject to regulation under this chapter.

(4) Definitions. As used in this chapter:

(a) "Agency" means any state or local public entity
which owns or manages land from which timber is har-
vested in the State of Washington.

(b) "Export” means either to load on a conveyance or
vessel or put in a log raft with the intent to ship to a
foreign destination, or to place at a facility such as a
port, yard, pond, or dock with the intent to load on a
conveyance or vessel or put in a log raft for shipment to
a foreign destination.

(c) "Export restricted timber” means unprocessed
timber originating from a sale of timber from public
lands which has been designated as export restricted un-
der WAC 240-15-015 (1)(a), and includes both logs
and stumpage originating from such a sale.

(d) "Person" means any individual, partnership, cor-
poration, association, or other legal entity and includes
any subsidiary, subcontractor, parent company and busi-
ness affiliates where one affiliate controls or has the
power to control the other or when both are controlled
directly or indirectly by a third person.

(e) "Processing facility" means a facility for convert-
ing unprocessed timber into any of the items of pro-
cessed timber listed in WAC 240-015-010(i). Chip
plants, pulp mills and facilities that process only West-
ern Red Cedar Products are not considered processing
facilities.

(f) "Public lands" means lands in the State of
Washington that are held or owned by the State of
Washington, or a political subdivision thereof, or any
other public agency. Such term does not include any
lands the title to which is:

(i) held by the United States,

(ii) held in trust by the United States for the benefit
of any Indian tribe or individual, or :

(iii) held by any Indian tribe or individual subject to a
restriction by the United States against alienation.

(g) "Purchaser” means a person who has been award-
ed a timber sale contract to harvest or acquire export
restricted timber from public lands in the State of
Washington.

(h)(i) "Substitution" means the purchase of export
restricted timber or possession of an active sale contract
for export restricted timber by (A) a person who owns
and operates a processing facility (B) where the person
owning the processing facility also exports or sells for
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export from the United States unprocessed timber origi-
nating from private lands in the State of Washington
and (C) where such lands are owned by the person, or
the person has exclusive rights to harvest timber from
such lands, where such rights may be exercised at any
time during a period of more than 7 years. Substitution
can occur only when all three above noted conditions are
met. Exceptions to this 7 year restriction may be consid-
ered on a case by case basis by the Department of Rev-
enue in exceptional circumstances.

(ii) The reference in WAC 240-15-H1o+—-Hteht
010 (4)(h)(i) to the export from the United States of
unprocessed timber originating from private lands shall
mean exports which occur at any time:

(A) after that date which is 12 months prior to the
award date of the sale of the export restricted timber,
except that it shall not refer to any exports which occur
prior to January 1, 1991; and

(B) prior to that date which is 24 months after the
award date of the sale of the export restricted timber, or
the end of the term of the timber sale contract for the
export restricted timber, whichever is later.

(i) "Unprocessed timber" means trees or portions of
trees or other roundwood not processed to standards and
specifications suitable for end product use. As used in
this chapter, the term "unprocessed timber" does not in-
clude timber processed into any one of the following:

(i) Lumber or construction timbers, except Western
Red Cedar, meeting current American Lumber Stan-
dards grades or Pacific Lumber Inspection Bureau Ex-
port R or N list grades, sawn on 4 sides, not intended for
remanufacture.

(ii) Lumber, construction timbers, or cants for re-
manufacture, except Western Red Cedar, meeting cur-
rent American Lumber Standards grades or Pacific
Lumber Inspection Bureau Export R or N list clear
grades, sawn on 4 sides, not to exceed 12 inches in
thickness. _

(iii) Lumber, construction timbers, or cants for re-
manufacture, except Western Red Cedar, that do not
meet the grades referred to in clause 2 and are sawn on
4 sides, with wane less than 1/4 of any face, not exceed-
ing 8 3/4 inches in thickness.

(iv) Chips, pulp or pulp products.

(v) Veneer or plywood.

(vi) Poles, posts, or piling cut or, treated with preser-
vatives for use as such.

(vii) Shakes or shingles.

(viii) Aspen or other pulpwood bolts, not exceeding
100 inches in length, exported for processing into pulp.

(ix) Pulp logs or cull logs processed at domestic pulp
mills, domestic chip plants, or other domestic operations
for the purpose of conversion of the logs into chips.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WAC 240-15-015 PROHIBITIONS. (1) Prohibi-
tion on export. Except as specifically provided under this
chapter, no person may:

(a) export from the United States export restricted
timber; or
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(b) sell, trade, exchange, or otherwise convey to any
other person, for the purpose of export from the United
States, export restricted timber.

(2) Prohibition on substitution. Except as specifically
provided under this chapter, no person may purchase or
possess an active contract for export restricted timber
from any agency if such person owns and operates a
processing facility and the processing of export restricted
timber at such facility by such person would constitute
substitution.

(3) Prohibition on certain indirect transactions. Ex-
cept as specifically provided under this chapter, no per-
son may purchase from any other person export restrict-
ed timber if such person is prohibited under WAC 240-
15-015(2) (relating to substitution) from purchasing
such timber directly from the agency managing the pub-
lic lands from which such timber originated.

(4) Exemptions. Notwithstanding any other provisions
of this chapter;

(a) The prohibition in WAC 240-15-015(2) (relating
to substitution) shall not apply to the use of timber
originating from public lands which is either (i) hard-
wood timber, or (ii) Western Red Cedar.

(b) The prohibitions in WAC 240-15-015(3) (relat-
ing to certain indirect purchases) shall not prohibit fany

the sale of up to 33 1/3 percent of
the volume (not including hardwoods and western red
cedar) in any sale purchased in calendar year 1991 to a
person or persons who are otherwise ineligible under
WAC 240-15-015(3) to purchase such timber, provided
the timber is processed at a domestic facility. For timber
sales sold in calendar year 1992, the volume that may be
sold to such persons shall be reduced to 20 percent of the
total volume (not including hardwoods and western red
cedar). For timber sales sold in calendar year 1993 and
after, the volume that may be sold to such persons shall
be reduced to 10 percent of the total volume (not in-
cluding hardwoods and western red cedar). The trans-
feror shall notify the Department of Revenue, in writing,
of any such transaction prior to physically transferring
the timber to the transferee. Rights to purchase export
restricted timber under this paragraph may be used on a
sale by sale basis and may not be accumulated or trans-
ferred to other sales. The advertised volume or volume
specified in the sale agreement shall serve as the basis
for determining the sale volume to which the percentage
applies. .

(c) The prohibition in WAC 240-15-015(2) (relating
to substitution) shall not prohibit the purchase by any
person of export restricted timber originating from pub-
lic lands in Ferry County or any other county in the
State of Washington partially or entirely east of the
Columbia River if such person does not export or sell for
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export timber from private lands in that geographic
area.

(d) The prohibition in WAC 240-15-015(2) (relating
to substitution) shall not apply to any log, regardless of
gross scale, sold to a domestic processing facility for the
purpose of conversion into chips, pulp or pulp products.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WAC 240-15-020 AGENCY REQUIREMENTS.
(1) Designation of export restricted timber.

(a) Each agency managing public lands subject to this
chapter shall designate timber sales to be sold as export
restricted and as exportable.

Pursuant to an order issued by the Secretary of Com-
merce of the United States for calendar years 1992 and
1993, each agency shall designate as export restricted,
sales that include 75 per cent of the volume of unpro-
cessed timber from such agency's annual sales program,

excluding Western Red Cedar. {{For-calendar-year1952
and-subsequent-years;-this)} This percentage shall {tbe)}
remain in effect until revised f{as—mecessary—inorderto

i i by order of the Secretary of
Commerce of the United States under section 491(a) of
the Forest Resources Conservation and Shortage Relief
Act of 1990 (Public Law 101-382). Sales designated as
export restricted shall be distributed proportionately
throughout the geographical area of land owned or
managed by the agency. Timber originating from sales
designated as export restricted shall be representative of
the species and grade distribution of the agency's sale
program.

(b) Designation of timber sales as export restricted
and as exportable shall be on a sale by sale basis and
shall apply to the entire sale being considered; except
that a sale shall be subdivided into portions that are ex-
port restricted and exportable if there are insufficient
sales in the annual sales program to insure that designa-
tion on a sale by sale basis meets the applicable require-
ments of the Forest Resources Conservation and Short-
age Relief Act of 1990 (Public Law 101-382).

(2) Report to the Governor. By March 31 of each
year, each agency selling timber from public lands shall
report to the Governor on the results of its sales program
in compliance with the Forest Resources Conservation
and Shortage Relief Act (Public Law 101-382) for the
preceding calendar year. The report shall include infor-
mation on the volume, species, grade, and geographical
distribution of sales sold as export restricted and not ex-
port restricted.

(3) Reports on the purchase of timber. Not later than
5 days after the receipt of a Purchaser Certification fur-
nished to an agency under WAC 240-15-025, the agen-
cy shall submit a copy of such certification to the
Washington Department of Revenue. The agency shall
make copies of such reports available to the public at
reasonable times and locations.

(4) Contract provisions. Agencies contracting for the
sale of export restricted timber from public lands shall
include in such contracts clauses incorporating the ap-

plicable requirements of WAC 240-15-015 (relating to
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the prohibitions on export and substitution), WAC 240-
15-025 (relating to reporting requirements), and WAC
240-15-030 (relating to enforcement). In addition, such
contracts shall include clauses which provide that a vio-
lation by the purchaser of the prohibitions under WAC
240-15-025 (relating to the prohibitions on export and
substitution) shall be sufficient cause for the agency to
cancel the contract.

(5) Prohibition on accepting bids from ineligible pur-
chasers. Agencies shall not accept bids for sales of ex-
port restricted timber from persons included on the List
of Ineligible Purchasers published by the Department of
Revenue under this chapter.

(6) List of ineligible purchasers. Agencies contracting
for the sale of export restricted timber from public lands
shall attach to such contracts a copy of the most recent
List of Ineligible Purchasers published by the Depart-
ment of Revenue.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WAC 240-15-025 REPORTING REQUIRE-
MENTS. (1) Purchaser certification. Prior to issuing a
contract for the sale of export restricted timber, an
agency which has offered such timber for sale shall re-
quire that the purchaser submit 2 signed copies of a
Purchaser Certification,.in such form as the Department
of Revenue may require, which affirms, under penalty of
law, the truth of each of the following:

(a) That such timber, while still in unprocessed form,
will not be:

(i) exported by the purchaser or used in substitution
by the purchaser; or

(ii) transferred to any other person for the purpose ei-
ther of export or to be used in substitution.

(b) That hammer brands and red paint applied to
such timber as required by this chapter shall remain on
such timber until it is domestically processed.

(c) That prior to selling, trading, exchanging, or
otherwise conveying any timber which is export restrict-
ed timber to any other person, the purchaser (transferor)
shall require the transferee to provide to the purchaser
(transferor) 2 signed copies of a completed Transferee
Certification, in such form as the Department of Reve-
nue shall require; and that the purchaser (transferor)
shall provide the department with one copy not later
than 5 days after receipt from the transferee.

(d) That the purchaser (transferor) shall not sell,
trade, exchange, or otherwise convey export restricted
timber to any person identified on the List of Ineligible
Purchasers published by the Department of Revenue
under this chapter.

(2) Transferee certification. Any person possessing
export restricted timber shall, prior to selling, trading,
exchanging, or otherwise conveying such timber to any
other person, require the transferee to provide to the
transferor 2 signed copies of a completed Transferee
Certification, in such form as the Department of Reve-
nue shall require. The Transferee Certification shall in-
clude an affirmation, under penalty of law, as to the
truth of each of the items required to be affirmed in a
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Purchaser Certification, (except insofar as the transfer is
pursuant to WAC 240-15-015 (4)(b) (relating to cer-
tain indirect transactions) as well as the quantity of ex-
port restricted timber which is being transferred. The
transferor shall provide to the Department of Revenue
one signed copy of the Transferee Certification not later
than 5 days after the receipt from the transferee.

(3) Reporting requirements for certain purchasers of
export restricted timber. Any person who:

(a) processes export restricted timber, and

(b) either owns forest lands the State of Washington,
or has the exclusive right to harvest timber from lands in
the State of Washington for a period of more than 7
years, shall, for purposes of the reporting requirements
under this section, treat any timber harvested from lands
referred to in WAC 240-15-025 (3)(b) during the peri-
od of time referred to under WAC 240-15-010
(4)(g)(ii)(B) as though it were export restricted timber
originating from public lands. However, nothing in this
section shall require painting or branding of timber
originating on private lands.

(4) Every person who purchases export restricted tim-
ber or who comes into possession of export restricted
timber shall keep and preserve for a period of five years,
suitable records as may be necessary to determine the
final distribution and use of such export restricted tim-
ber, and the final distribution and use of timber which is
subject to the prohibition against substitution in WAC
240-15-015(2).

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WAC 240-15-030 ENFORCEMENT.
Debarment.

(a) Any person who knowingly violates any of the
prohibitions in WAC 240-15-015(1) (relating to ex-
ports), WAC 240-15-015(2) (relating to substitution),
or WAC 240-15-015(3) (relating to certain indirect
transactions) shall be debarred, by an order issued by
the Department of Revenue from bidding on or pur-
chasing export restricted timber originating from any
public lands covered by this chapter for a period of two
years.

(b) A second debarment of any person under this sec-
tion which is for a violation by the same person commit-
ted after the first debarment of such person under this
section shall result in a permanent debarment of such
person from bidding on or purchasing export restricted
timber originating from any public lands covered by this
chapter.

(¢) The Washington Administrative Procedures Act
shall apply to the issuance of any order by a state agen-
cy under this subsection. Agencies other than state
agencies shall follow appropriate procedures in issuing
any order under this subsection.

(d) For purposes of this section, the term "person”
shall include any previously formed but no longer exist-
ing entity which would be included in WAC 240-15-010
(4)(d) if existing now.

(2) Log branding and marking requirements.

(N
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(a)(i) All log ends 10 inches or greater in diameter
from sales of unprocessed timber by a public agency
covered by this chapter shall, prior to removal from the
sale area, be hammer branded with a brand registered
under chapter 76.36 RCW, as amended.

(ii) In addition to the branding requirements of WAC
240-15-030 (2)(a)(i), both ends of all logs from those
sales designated as export restricted under WAC 240-
15-020 (1)(a) shall, prior to removal from the sale area,
be painted with durable red paint.

(b) If timber that has been properly marked and
branded, as required under WAC 240-15-030 (2)(a), is
subdivided into smaller pieces for any purpose other
than immediate processing, each piece shall be marked
in the same manner as the original timber.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WAC 240-15-035 REQUIREMENTS APPLICA-
BLE TO THE DEPARTMENT OF REVENUE. (1)
Administration. Administration of this chapter shall be
the responsibility of the Washington Department of
Revenue.

(2) Referrals of violations. Whenever the Department
of Revenue becomes aware of a violation, or possible vi-
olation, of the prohibitions in WAC 240-15-015(1) (re-
lating to export), WAC 240-15-015(2) (relating to sub-
stitution), or WAC 240-15-015(3) (relating to certain
indirect transactions) it shall notify the managing agen-
cy so that such agency may promptly take appropriate
action, as provided in this chapter.

(3) Monitoring.

(a) The Department of Revenue shall develop and
implement a program for the monitoring of export re-
stricted timber in transit and at ports and other facilities
for the purpose of ensuring that

(i) export restricted timber is not exported from the
United States or used in substitution, and

(ii) timber harvested from lands referred to in WAC
240-15-025 (3)(b) (relating to reporting requirements
for certain purchasers of export restricted timber) at any
time during the period of time referred to in WAC 240-
15-010 (4)(g)(ii), is not exported from the United
States.

(b) The Department of Revenue may enter into con-
tracts or agreements with other appropriate state or fed-
eral authorities for the purpose of meeting the require-
ments of WAC 240-15-035 (3)(a).

(4) Certifications.

(a) The Department of Revenue shall issue uniform
forms which shall be used as Purchaser Certifications
required to be submitted under WAC 240-15-025(1),
and Transferee Certifications required to be submitted
under WAC 240-15-025(2). Each such form shall in-
clude a notification, conspicuously placed, that the mak-
ing of a false statement on such certification is punish-
able as a gross misdemeanor under RCW 9A.72.040.

(b) Copies of all certifications received by the Depart-
ment of Revenue shall be available for public inspection
at reasonable hours and locations.
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(c) The Department of Revenue may audit certifica-
- tions submitted by any person under WAC 240-15-025
(relating to reporting requirements) in order to assure
that such person is able to account for the disposition of
all export restricted timber which such person has pur-
chased from a public agency or received by means of
transfer from any other person.

(d) The Department of Revenue shall develop and
implement a program to audit certifications submitted
under WAC 240-15-025 (relating to reporting require-
ments) in order to assure that persons who acquire ex-
port restricted timber are able to account for the dispo-
sition of all export restricted timber which they have
purchased from a public agency or received by means of
transfer from any other person.

(5) List of ineligible purchasers.

(a) The Department of Revenue shall establish and
maintain a list of persons who, due to violations of this
chapter, are ineligible to purchase export restricted
timber.

(b) The Department of Revenue shall add a person to
the list referred to in WAC 240-15-035 (5)(a)
whenever:

(i) it finds under WAC 240-15-030(1) (relating to
debarment) that such person has violated WAC 240-
15-015(1) (relating to the prohibition on exports), WAC
240-15-015(2) (relating to the prohibition on substitu-
tion), or WAC 240-15-015(3) (relating to certain indi-
rect transactions); or

(ii) it receives notification from an agency which sells
export restricted timber that such agency has made a
finding, under WAC 240-15-030(1) (relating to debar-
ment) that such person has violated WAC 240-15-
015(1) (relating to the prohibition on exports) WAC
240-15-015(2) (relating to the prohibition on substitu-
tion), or WAC 240-15-015(3) (relating to certain indi-
rect transactions).

(c) The Department of Revenue shall remove a person
from the list referred to in WAC 240-15-035 (5)(a) af-
ter such period of time has elapsed as is required under
the order debarring such person under WAC 240-15-
030(1) (relating to debarment). No person who is placed
on the list as the result of being debarred for a violation
which occurred subsequent to the first debarment of
such person under WAC 240-15-030(1) shall be re-
moved from the list.

(d) The Department of Revenue shall provide a copy
of the list of ineligible purchasers ffto)} referred to in
WAC 240-15-035 (5)(a)(i) to each agency which sells
export restricted timber, and (ii) each person who re-
quests to receive copies of the list. The Department of
Revenue shall provide revised copies of the list to all
such agencies and persons whenever a person is added to
or removed from the list.

Reviser's note: The typographical error in the above section oc-

curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.
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PROPOSED RULES
OFFICE OF MINORITY AND
WOMEN'S BUSINESS ENTERPRISES
[Filed May 12, 1992, 2:12 p.m.]

Original Notice.

Title of Rule: Chapter 326-08 WAC.

Purpose: To implement RCW 39.19.030.

Statutory  Authority for  Adoption:
39.19.030(7).

Statute Being Implemented: RCW 39.19.030.

Summary: Changes to this chapter will result in more
efficient administration of the state's program.

Reasons Supporting Proposal: These rules are updated
to more effectively implement the provisions of chapter
39.19 RCW and to comply with the provisions of chap-
ter 34.05 RCW.

Name of Agency Personnel Responsible for Drafting:
Kent M. Nakamura, Assistant Attorney General, 900
4th Avenue, #2000, Seattle, WA, 464-6390; Implemen-
tation and Enforcement: James A. Medina, 406 South
Water, Olympia, WA, 753-9679.

Name of Proponent: Office of Minority and Women's
Business Enterprises, governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: These rules set forth the requirements of the
state's certification program. Their purpose is to ensure
that only businesses owned and controlled by minorities
and/or women participate in the program as intended by
the legislature.

Proposal Changes the Following Existing Rules:
Changes terminology and procedures relative to han-
dling appeals of agency actions to comply with chapter
34.05 RCW: and deletes repetitive or obsolete
provisions.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: Office of Minority and Women's
Business Enterprises, 406 South Water, Olympia, WA
98504, on June 23, 1992, at 1:30 p.m.

Submit Written Comments to: Office of Minority and
Women's Business Enterprises, 406 South Water,
Olympia, WA 98504, by June 19, 1992.

Date of Intended Adoption: July 1, 1992.

May 12, 1992
James A. Medina
Director

RCW

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-010 PURPOSE. The purpose of this chapter is to
effectuate the intent of chapter 39.19 RCW by providing procedures
for (( ; heart  cordecisi FOMWBE l

; oati ‘ fcati o
ness—as—am-MBE-or—WBE)) adjudicative proceedings to review deci-
sions by the office to decertify or deny certification of a business and
for the assessment of penalties.

AMENDATORY SECTION (Amending Order 85-6, filed 7/2/85)

WAC 326-08-015 ((FHME-FORAPPEAL)) PROCEDURE TO
REQUEST AN ADJUDICATIVE PROCEEDING. ((Whemamap-
e e eorteato—or ot VFWBE il
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tras—mot—been—renewed-orhas-been-revoked;-theaggricved-party-may 5)y—Fornmrer—emptoyceof—-OMWBE:)) (2) A former employee of
((OMWBE-shali-notrat-any-timecaftersevermghisor-heremptoyment

lcqu.cst|a| hcalnugmlhe T :lq_ucslt.umst hl: |]uad:| ™ lle"g aud‘ ""’s; be

2)) (1) When business has been notified that it is to
be decertified, denied certification, or assessed a penalty, the aggrieved
party may request an adjudicative proceeding.

(2) The request shall be made in writing on 8 1/2" x 11" paper and
shall set forth in detail the reasons the business believes the office's de-
cision is in error.

(3) The request must be filed and served on the office within twenty
calendar days from the service of the notice to decertify or deny certi-
fication, or assess penalties. Service must be made pursuant to WAC
326-08-070.

NEW SECTION

WAC 326-08-016 ACTION ON REQUESTS FOR ADJUDI-
CATIVE PROCEEDING. (1) The office shall commence an adjudi-
cative proceeding within ninety days after receipt of a request for an
adjudicative proceeding.

(2) An adjudicative proceeding commences when the office notifies a
party that a prehearing conference, hearing, or other stage of an adju-
dicative proceeding will be conducted.

(3) Within thirty days after receipt of the request for an adjudica-
tive proceeding, the office shall examine the request, notify the reques-
tor of any obvious errors or omissions, request any additional informa-
tion the office wishes to obtain and is permitted by law to require, and
notify the requestor of the name, mailing address, and telephone num-
ber of the office that may be contacted regarding the request.

NEW SECTION

WAC 326-08-018 PRESIDING OFFICER. The presiding officer
in an adjudicative proceeding is the administrative law judge designat-
ed by the office of administrative hearings after notice of hearing is is-
sued by the office.

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-020 GENERAL PROCEDURES RULES. The
provisions of chapter 10-08 WAC, ((*Ymniformproceduratrutesforthe
conduct-of contested—casest)) "Model rules of procedure” shall apply

to hearings regarding certification ((by-OMWBE)) or penalties by the

office.

NEW SECTION

WAC 326-08-035 WHO MAY APPEAR. (1) Any party to an
adjudicative proceeding may participate personally.

(2) The owner of the majority interest in a certified business is a
necessary party and shall appear on behalf of the business.

(3) A former employee of the office shall not, at any time after sev-
ering his or her employment with the office, appear as a representative
or expert witness on behalf of a petitioner in a matter in which he or
she previously took an active part as a representative of the office, ex-
cept with the written permission of the director.

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-040 WHO MAY APPEAR ((ANDPRAECTFIEE))
IN A REPRESENTATIVE CAPACITY. ((Nopersomother-than-the
Fofiow: - - 3 byt
chapter:)) o )

(1) ((Washimgtomtawyer:)) Any party to an adjudicative proceeding
may be represented or advised by:

(a) An attorney ((at+aw-entitted)) admitted to practice before the
Washington state supreme court ((locmtc—of-Washmgtmr))

((£2))) (b) Other ((fawyer—Am)) attorney ((attaw-entitted)) admit-
ted to practice before the highest court ((of-record)) of any other state,
if attorneys ((at—iaw—of-fhc—sta-tc—of)) from Washington state are per-
mitted to appear in a representative capacity before administrative
agencies of ((such-other)) that state, and if not otherwise prohibited by
Washington law

(¢
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. - > - . . . » .

ith—the-office APpear; TxeCpt with-the—writtenpermission of the d,'
rectorasa 'CPI’.cslc'l'ta" © Im expeTt lltncsslcn b:ha'li ofa-petitiomerim
sentativeof)) the office may appear only as permitted in WAC 326~
08-035(3).

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-050 NOTICE OF HEARING. (1) When
((OMWBE)) the director receives a request for ((hearing;)) an adju-
dicative proceeding, the office will issue a notice ((of-hearing—wit—be
isswed)) to all parties and to the office of administrative hearings as
provided by RCW ((34-64-696)) 34.05.434.

(1)) (2) Time. All parties shall be served with notice not less than
twenty days before the heanng

(« - inre; ;

ters-asserted:)) (3) The notice shall include:

(a) The names and mailing addresses of all parties to whom notice is
being given and, if known, the names and addresses of their
representatives;

(b) The name of the proceeding;

(c) The name, official title, mailing address, and telephone number
of the presiding officer, if known;

(d) A statement of the time, place, and nature of the proceeding;

(e) A statement of the legal authority and jurisdiction under which
the hearing is to be held;

(f) A reference to the particular sections of the statutes and rules
involved;

(g) A short and plain statement of the matters asserted by the
agency; and

(h) A statement that a party who fails to attend or participate in a
hearing or other stage of an adjudicative proceeding may be held in
default in accordance with WAC 326-08—105.

NEW SECTION

WAC 326-08-051 ACCOMMODATIONS. (1) If limited Eng-
lish-speaking or hearing impaired parties or witnesses will be involved
in an adjudicative proceeding and need an interpreter, an interpreter
will be provided at no cost to the party or witness.

(2) If disabled parties or witnesses will be involved in a hearing and
need accommodation of facilities or services, the office will provide
reasonable accommodation.

(3) Any party or witness requiring an interpreter or accommodation
shall notify the office at the time of the request for an adjudicative
proceeding.

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)
WAC 326-08-070 SERVICE OF PAPERS. ((Amy—paper—fited

manmmer—described—imWAEC—1H6=08=+6:)) (1) All notices, pleadings,
and other papers filed with the presiding officer shall be served upon all
counsel and representatives of record and upon unrepresented parties
or upon their agents designated by them or by law.

(2) Service shall be made personally or, unless otherwise provided by
law, by first—class, registered, or certified mail; by telegraph, by elec-
tronic telefacsimile transmission and same—day mailing of copies, or by
commercial parcel delivery company.

(3) Service by mail shall be regarded as completed upon deposit in
the United States mail properly stamped and addressed. Service by
telegraph shall be regarded as completed when deposited with a tele-
graph company properly addressed and with charges prepaid. Service
by electronic telefacsimile transmission shall be regarded as completed
upon production by the telefacsimile device of confirmation of trans-
mission. Service by commercial parcel delivery shall be r. regarded as
completed upon delivery to the parcel delivery company with charges
prepaid.

(4) Papers required to be filed with the office shall be deemed filed
upon actual receipt during office hours at any location of the office.
Papers required to be filed with the presiding officer shall be deemed
filed upon actual receipt during office hours at the office of the presid-

ing officer.




WSR 92-11-018

(5) Where proof of service is required by statute or rule, filing the
papers_with the presiding officer, together with one of the following,
shall constitute proof of service:

(a) An acknowledgement of service.

(b) A certificate that the person signing the certificate did on the
date of the certificate serve the papers upon all parties of record in the
proceeding by:

(i) Delivering a copy thereof in person to (names.); or

(ii) Mailing a copy thereof, properly addressed with postage prepaid,
to each party to the proceeding or his or her attorney or authorized
agent; or

(ii1) Telegraphing a copy thereof, properly addressed with charges
prepaid, to each party to the proceeding or his or her attorney or
authorized agent; or

(iv) Transmitting a copy thereof by electronic telefacsimile device,
and on the same day, mailing a copy to each party to the proceeding or
his or her attorney or authorized agent; or

(v) Depositing a copy thereof, properly addressed with charges pre-
paid, with a commercial parcel delivery company.

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-080 WHO MAY ISSUE SUBPOENAS. Subpoe-
nas may be issued by the director of ((

Washington State Register, Issue 92-11

The administrative law judge will set aside an order of default only
upon a showing of good and sufficient cause for such failure to appear
or to request a postponement prior to the scheduled time for hearing.
In the event such order of default is set aside, all interested parties
shall be so notified in writing and the matter restored to the hearing
calendar.

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-110 ((PROPOSED—DECISION—PREPARA=
FION—AND-SERWEE)) INITIAL ORDER. (1) ((Preparation:))
Wilhin ((a—rcasonab*e—ﬁim.c)) n_inety dayls after the conc_lu_sion 9f ((the
. l ] ll ' l F\ . ’ | l I. F
OMWBE—Fhe—proposed—order—stat-conform—to—the—requirements—of

mait-to-att-parties)) an adjudicative proceeding or after submission of
memos, briefs, or proposed findings that the administrative law judge
may allow after the adjudicative proceeding, the administrative law
judge shall prepare an initial order for signature by the director.

(2) The initial order shall include a statement of findings and con-
clusions and the reasons and basis on all the material issues of fact,
law, or discretion presented on_the record, including the remedy or
sanction. Any findings based substantially on _credibility of evidence or

)) the office, th:: director's designee,
the assigned administrative law judge, or an attorney ((attaw—who—is
the-attormey)) for any party in the ((contested—case)) adjudicative pro-

demeanor of witnesses shall be so identified. Findings set forth in lan-
guage that is essentially a repetition or paraphrase of the relevant pro-

ceeding as provided in RCW ((34:64:165)) 34.05.446.

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-090 SERVICE OF SUBPOENAS. Subpoenas may
be served in any manner authorized by WAC ((16=68=119)) 326-08-
070.

AMENDATORY SECTION (Amending Order 86-2, filed 8/11/86)

WAC 326-08-095 BURDEN OF PROOF AT A HEARING. (1)
At a hearing held pursuant to WAC 326-08-010, the burden of proof
shall be on the applicant to demonstrate ((why)) that the applicant
qualifies for certification under chapter 39.19 RCW and Title 326
WAC.

(2) The administrative law judge ((may)) shall only admit and con-
sider evidence on the issue of whether ((OMWBE's)) the office’s deci-
sion to decertify or to deny((;revoke,orrefuseto-renew)) certification
based on the information which was submitted or obtained by the of-
fice, was correct at the time it was made.

(3) The administrative law _judge shall only admit and consider evi-
dence related to the grounds specified in the request for an adjudicative

proceeding.

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-100 PROCEDURES FOR SETTLEMENT OR
DISPOSITION WITHOUT A HEARING. ((With—the—approvat—of
Tt 1 i -)) (1) Disposition may ((atso)) be made
of any ((hearing)) adjudicative proceeding by stipulation, consent or-
der ((or)), default((: 1 t

; hedated-trmefor-hearime—tnth hrorder-of-defaits
)), or summary judgment.

(2) Summary judgment will be considered pursuant to a time

schedule set by the administrative law judge and may be decided with-

out oral argument.

NEW SECTION

WAC 326-08-105 DEFAULT. (1) If a party fails to attend or
participate in a hearing or other stage of an adjudicative proceeding,
the administrative law judge may serve upon ail parties a default order
with a statement of the grounds for the order.

(2) Within seven days after service of a default order under subsec-
tion (1) of this section, the party against whom the default order was
entered may file a written motion to the administrative law judge re-
questing that the order be vacated and stating the grounds relied upon.

[44]

vision of law shall be accompanied by a concise and explicit statement
of the underlying evidence of record to support the findings. The initial
order shall also include a statement of the available procedures and
time limits for seeking reconsideration or other administrative relief.
An initial order shall include a statement of any circumstances under
which the initial order, without further notice, may become a final
order.

(3) Findings of fact shall be based exclusively on the evidence of
record in the adjudicative proceeding and on matters officially noticed
in that proceeding. Findings shall be based on the kind of evidence on
which reasonably prudent persons are accustomed to rely in the con-
duct of their affairs. Findings may be based on such evidence even if it
would be inadmissible in a civil trial. However, the administrative law
judge shall not base a finding exclusively on such inadmissible evidence
unless the administrative law judge determines that doing so would not
unduly abridge the parties' opportunities to confront witnesses and re-
but evidence. The basis for this determination shall appear in the
order.

(4) Where it bears on the issues presented, the experience, technical
competency, and specialized knowledge of the office may be used in the
evaluation of evidence.

(5) If an administrative law _judge becomes unavailable for any rea-
son before the entry of the order, a substitute administrative law judge
shall be appointed by the office of administrative hearings. The substi-
tute administrative law judge shall use any existing record and may
conduct any further proceedings appropriate in the interests of justice.
Any action taken by a duly appointed administrative law judge for an
unavailable administrative law judge is as effective as if taken by the
unavailable administrative law judge.

(6) The administrative law judge shall cause to be served copies of
the order on all parties.

AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-120 OBIJECTIONS TO ((PROPOSED—DEEr
Si6N)) INITIAL ORDER. ((Anyparty may makc-writterrobjections

: - hobs ; ; he—d
should-be-modified:)) (1) Any party to an adjudicative proceeding may
file objections to an initial order pursuant to RCW 34.05.464.

(2) The objections to the initial order shall be filed with the director
within twenty days of the date of service of the initial order. Copies of
the objections to the initial order shall be served upon all other parties.

(3) The objections to the initial order shall specify the portions of
the initial order to which objection is taken and shall refer to the evi-
dence of the record which is relied upon to support each objection.

(4) Any party may file a reply to the objections to the initial order.
The reply shall be filed with the director within ten days of the date of

service of the objections to the initial order and copies of the reply
shall be served upon all other parties.
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AMENDATORY SECTION (Amending Order 84-5, filed 4/5/84)

WAC 326-08-130 ((DEEISION)) REVIEW OF INITIAL OR-
DER; FINAL ORDER. ((Fhedirectorwithissuea—written—decistonrno

tater-than-thirty-daysfromthe-date-theproposcd-decisionts—served-on
theparttes:)) (1) An initial order will become final without further ac-
tion by the office unless, within ninety days of the service of the initial
order:

(a) The director determines that the initial order should be re-
viewed; or

(b) A party to the adjudicative proceeding files objections to the ini-
tial order as required in WAC 326-08-120(2).

(2) Upon the occurrence of either subsection (1)(a) or (b) of this
section, the director will serve in writing a final order.

NEW SECTION

WAC 326-08-140 PETITION FOR RECONSIDERATION OF
A FINAL ORDER. (1) Within ten days of the service of a final order
or when an initial order becomes final, any party may file a petition for
reconsideration, stating the specific grounds upon which relief is re-
quested. The petition shall be filed with the office.

(2) No petition for reconsideration may stay the effectiveness of an
order.

(3) If a petition for reconsideration is timely filed, the time for filing
a petition for judicial review does not commence until the director dis-
poses of the petition for reconsideration.

(4) The petition shall be disposed of by the same person or persons
who entered the final order, if reasonably available. The disposition
shall be in the form of a written order denying the petition, granting
the petition and dissolving or modifying the final order, or granting the
petition and remanding for further hearing by the administrative law
judge.

(5) The director is deemed to have denied the petition for reconsid-
eration, if, within twenty days from the date the petition is filed, the
director does not either:

(a) Dispose of the petition; or

(b) Serve the parties with a written notice specifying the datc by
which it will act on the petition.

(6) The filing of a petition for reconsideration is not a prerequisite
for seeking judicial review. An order denying reconsideration, or a no-
tice provided for in subsection (5)(b) of this section is not subject to
judicial review.

REPEALER

The following section of the Washington Administrative Code is
repealed:

WAC 326-08-060 FORM OF PLEADINGS.

WSR 92-11-019
EMERGENCY RULES
OFFICE OF MINORITY AND
WOMEN'S BUSINESS ENTERPRISES
[Filed May 12, 1992, 2:15 p.m.]

Date of Adoption: May 12, 1992.

Purpose: To implement the provisions of the
Washington Administrative Procedure Act.

Citation of Existing Rules Affected by this Order:
Amending chapter 326-08 WAC.

Statutory  Authority for
39.19.030(7).

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Adoption: RCW

[45]
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Reasons for this Finding: The agency's current prac-
tices are not in compliance with chapter 34.05 RCW,
the Washington Administrative Procedure Act. Without
an immediate change to the rules, the agency lacks au-
thority to perform functions required by its enabling
legislation.

Effective Date of Rule: Immediately.

May 12, 1992
James A. Medina
Director

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-010 PURPOSE. The purpose of this
chapter is to effectuate the intent of chapter 39.19 RCW

by providing procedures for ((contested—cascrearings—to
revrew—decistonsof - OMWBE-to-denyor-torevoke—certi=

ot ; et o brrs:
as—amMBE—or—WBE)) adjudicative proceedings to re-
view decisions by the office to decertify or deny certifi-
cation of a business and for the assessment of penalties.

AMENDATORY SECTION (Amending Order 85-6,
filed 7/2/85)

WAC 326-08-015 ((FIME—FOR—APPEAL))
PROCEDURE TO REQUEST AN ADJUDICATIVE
PROCEEDING ((%m—an—apphcam—harbccn—dcmcd

certifreation:)) (1) When business has been notified that
it is to be decertified, denied certification, or assessed a
penalty, the aggrieved party may request an adjudicative
proceeding.

(2) The request shall be made in writing on 8 1/2" x
11" paper and shall set forth in detail the reasons the
business believes the office's decision is in error.

(3) The request must be filed and served on the office
within twenty calendar days from the service of the no-
tice to decertify or deny certification, or assess penalties.
Service must be made pursuant to WAC 326-08—-070.

NEW SECTION

WAC 326-08-016 ACTION ON REQUESTS
FOR ADJUDICATIVE PROCEEDING. (1) The office
shall commence an adjudicative proceeding within ninety
days after receipt of a request for an adjudicative
proceeding.

(2) An adjudicative proceeding commences when the
office notifies a party that a prehearing conference,
hearing, or other stage of an adjudicative proceeding will
be conducted.

(3) Within thirty days after receipt of the request for
an adjudicative proceeding, the office shall examine the
request, notify the requestor of any obvious errors or
omissions, request any additional information the office
wishes to obtain and is permitted by law to require, and
notify the requestor of the name, mailing address, and




WSR 92-11-019

telephone number of the office that may be contacted
regarding the request.

NEW SECTION

WAC 326-08-018 PRESIDING OFFICER. The
presiding officer in an adjudicative proceeding is the ad-
ministrative law judge designated by the office of ad-
ministrative hearings after notice of hearing is issued by
the office.

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-020 GENERAL PROCEDURES
RULES. The provisions of chapter 10-08 WAC,
((*Cniformproceduratrutesfortireconduct of contested
cases®)) " Model rules of procedure" shall apply to hear-
ings regarding certification ((by-OMWBE)) or penalties
by the office.

NEW SECTION

WAC 326-08-035 WHO MAY APPEAR. (1) Any
party to an adjudicative proceeding may participate
personally.

(2) The owner of the majority interest in a certified
business is a necessary party and shall appear on behalf
of the business.

(3) A former employee of the office shall not, at any
time after severing his or her employment with the of-
fice, appear as a representative or expert witness on be-
half of a petitioner in a matter in which he or she previ-
ously took an active part as a representative of the office,
except with the written permission of the director.

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-040 WHO MAY APPEAR ((AND
PRAECFIEE)) IN A REPRESENTATIVE CAPACI-

TY. ((No—pcrsm—orhcr-ﬂran-thc-foﬂowmg-may-appcam
a—rcprcsmtatrvt-capatrty“govtmcd—by'fhrs‘tha‘pfcr‘
(1) ((Washingtontawyer:)) Any party to an adjudi-

cative proceeding may be represented or advised by:

(a) An attorney ((attaw-entitted)) admitted to prac-
tice before the Washington state supreme court ((ofthe
stateof Washingtor)),

((2))) (b) Other ((fawyer—An)) attorney ((at—taw
entitked)) admitted to practice before the highest court

((ofrecord)) of any other state, if attorneys ((attaw—of
the—state—of)) from Washington state are permitted to
appear in a representative capacity before administrative
agcncics of ((such—other)) that state, and if not other-
wise prohibited by Washington law,

((ﬁj—bcgafmcmﬂ—fcga-hntmﬁccnscd-to-cngagﬁn
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t5)—Former -cmpfoycc—of—@MW‘B‘E')) (2) A former
employce of ((

part-as—a-representative-of)) the office may appear only
as permitted in WAC 326-08-035(3).

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-050 NOTICE OF HEARING. (1)
When ((OMWHBE)) the director receives a request for
((hcam'rg)) an adjudicative proceeding, the office will
issue a notice ((of hearing-witt-be—issued)) to all parties
and to the office of administrative hearings as provided
by RCW ((34:04:090)) 34.05.434.

((B)) (2) Time. All parties shall be served with no-
tice not less than twenty days before the hearing.

((¢2)€Contents—TFhe-noticeshath-state-the-time,-ptace;

and-naim-c—of-thc—hcanng—ﬁrthcr—rt—shaﬂ-statc-thffr
to-beheld—areference-totheparticuiar-statutcand-rufes
cvotved—and-a-st o "
asserted-)) (3) The notice shall include:

(a) The names and mailing addresses of all parties to
whom notice is being given and, if known, the names and
addresses of their representatives,

(b) The name of the proceeding;

(c) The name, official title, mailing address, and tcle-
phone number of the presiding officer, if known;

(d) A statement of the time, place, and nature of the
proceeding,

(e¢) A statement of the legal authority and jurisdiction
under which the hearing is to be held,

(f) A reference to the particular sections of the stat-
utes and rules involved,

(g) A short and plain statement of the matters assert-
ed by the agency, and

(h) A statement that a party who fails to attend or
participate in a hearing or other stage of an adjudicative

proceeding may be held in default in accordance with
WAC 326-08-105.

NEW SECTION

WAC 326-08-051 ACCOMMODATIONS. (1) If
limited English-speaking or hearing impaired parties or
witnesses will be involved in an adjudicative proceeding
and need an interpreter, an interpreter will be provided
at no cost to the party or witness.

(2) If disabled parties or witnesses will be involved in
a hearing and need accommodation of facilities or ser-
vices, the office will provide reasonable accommodation.

(3) Any party or witness requiring an interpreter or
accommodation shall notify the office at the time of the
request for an adjudicative proceeding.

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-070 SERVICE OF PAPERS. ((Any
ttod—with—the—admin et bt
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served—on—attparties—in—the—mammrer—desceribed 1 WAE€
16=68=116:)) (1) All notices, pleadings, and other pa-
pers filed with the presiding officer shall be served upon
all counsel and representatives of record and upon un-
represented parties or upon their agents designated by
them or by law.

(2) Service shall be made personally or, unless other-
wise provided by law, by first—class, registered, or certi-
fied mail, by telegraph, by electronic telefacsimile trans-
ission and same—day mailing of copies, or by commer-
cial parcel delivery company.

(3) Service by mail shall be regarded as completed
upon deposit in the United States mail properly stamped
and addressed. Service by telegraph shall be regarded as
completed when deposited with a telegraph company
properly addressed and with charges prepaid. Service by
electronic telefacsimile transmission shall be regarded as
completed upon production by the telefacsimile device of
confirmation of transmission. Service by commercial
parcel delivery shall be regarded as completed upon de-
livery to the parcel delivery company with charges
prepaid.

(4) Papers required to be filed with the office shall be
deemed filed upon actual receipt during office hours at
any location of the office. Papers required to be filed
with the presiding officer shall be deemed filed upon ac-
tual receipt during office hours at the office of the pre-
siding officer.

(5) Where proof of service is required by statute or
rule, filing the papers with the presiding officer, together
with one of the following, shall constitute proof of
service:

(a) An acknowledgement of service.

(b) A certificate that the person signing the certificate
did on the date of the certificate serve the papers upon
all parties of record in the proceeding by:

(i) Delivering a copy thereof in person to (names.), or

(ii) Mailing a copy thereof, properly addressed with
postage prepaid, to each party to the proceeding or his
or her attorney or authorized agent, or

(iii) Telegraphing a copy thereof, properly addressed
with charges prepaid, to each party to the proceeding or
his or her attorney or authorized agent, or

(iv) Transmitting a copy thereof by electronic
telefacsimile device, and on the same day, mailing a
copy to each party to the proceeding or his or her attor-
ney or authorized agent; or

(v) Depositing a copy thereof, properly addressed with
charges prepaid, with a commercial parcel delivery

company.

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-080 WHO MAY ISSUE SUBPOE-
NAS. Subpoenas may be issued by the director of
((OMWBE—any—OMWBF-staff-memberdesignated—by
thre—director)) the office, the director's designee, the as-
signed administrative law judge, or an attorney ((atfaw
who—ts—the—attorney)) for any party in the ((corrtcstcd
case)) adjudicative proceeding as provided in RCW
((34:64165)) 34.05.446.
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AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-090 SERVICE OF SUBPOENAS.
Subpoenas may be served in any manner authorized by
WAC ((#9-66=H10)) 326-08-070.

AMENDATORY SECTION (Amending Order 86-2,
filed 8/11/86)

WAC 326-08-095 BURDEN OF PROOF AT A
HEARING. (1) At a hearing held pursuant to WAC
326-08-010, the burden of proof shall be on the appli-
cant to demonstrate ((why)) that the applicant qualifies
for certification under chapter 39.19 RCW and Title 326
WAC.

(2) The administrative law judge ((ma-y)) shall only
admit_and consider evidence on the issue of whether
((GMW-BS)) the office’'s decision to decertify or to
deny((revoke—or—refuse—to—remew)) certification based
on the information which was submitted or obtained by
the office, was correct at the time it was made.

(3) The administrative law judge shall only admit and
consider evidence related to the grounds specified in the
request for an adjudicative proceeding.

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-100 PROCEDURES FOR SET-
TLEMENT OR DISPOSITION WITHOUT A
HEARING. ((%th—ﬂrc—ap;mva—l—oﬁthc—admrmmtm
faw—judge;)) (1) Disposition may ((atso)) be made of
any ((hearing)) adjudicative proceeding by stipulation,
consent order ((or)), default((—Anyperson—fecting—ag-

the—matterrestored—to—the—hearing—catendar)), or sum-

mary judgment.
(2) Summary judgment will be considered pursuant to

a_time schedule set by the administrative law judge and
may be decided without oral argument.

NEW SECTION

WAC 326-08-105 DEFAULT. (1) If a party fails
to attend or participate in a hearing or other stage of an
adjudicative proceeding, the administrative law judge
may serve upon all parties a default order with a state-
ment of the grounds for the order.

(2) Within seven days after service of a default order
under subsection (1) of this section, the party against
whom the default order was entered may file a written
motion to the administrative law judge requesting that
the order be vacated and stating the grounds relied
upon. The administrative law judge will set aside an or-
der of default only upon a showing of good and sufficient
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cause for such failure to appear or to request a post-
ponement prior to the scheduled time for hearing. In the
event such order of default is set aside, all interested
parties shall be so notified in writing and the matter re-
stored to the hearing calendar.

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-110 ((PROPOSEP—DECISION—
PREPARAFION-—AND—SERVICE)) INITIAL OR-
DER. (1) ((Preparation:)) Within ((a—rcasona-bfc-trm))
mnetz days after the conclusion of ((the—hearmgbefore
a'n'adu,nn’;shzm c JUd?r" ”;c aqdmpnst:ah ; ia’
directorof OMWBE—TFheproposed-order—shaliconform
totherequirementsof- WAC10-08=216-

2)Service—A—copy—oftire—proposed—order—shatt—be
sent,—by—certified—matl—to—atipartfes)) an adjudicative
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interests of justice. Any action taken by a duly appoint-
ed administrative law judge for an unavailable adminis-
trative law judge is as effective as if taken by the un-
available administrative law judge.

(6) The administrative law judge shall cause to be
served copies of the order on all parties.

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-120 OBJECTIONS TO ((PRO-
POSED-DECISION)) INITIAL ORDER. ((Anyparty

may nrake-writtenrobjections-to-theproposed-order—#Any
such Ebj“.m‘" must be-—served—on H.': dircctor—and-ai
c!h’u‘;a: "“!. ’H."" t;"”da” of et .';“’U’i ’H“ p:}cpos:d-
posed—order—shoutd—be—modified:)) (1) Any party to an

adjudicative proceeding may file objections to an initial
order pursuant to RCW 34.05.464.

proceeding or after submission of memos, briefs, or pro-
posed findings that the administrative law judge may al-

(2) The objections to the initial order shall be filed
with the director within twenty days of the date of ser-

low after the adjudicative proceeding, the administrative

vice of the initial order. Copies of the objections to the

law judge shall prepare an initial order for signature by

initial order shall be served upon all other parties.

the director.
(2) The initial order shall include a statement of find-

(3) The objections to the initial order shall specify the
portions of the initial order to which objection is taken

ings and conclusions and the reasons and basis on all the

and shall refer to the evidence of the record which is re-

material issues of fact, law, or discretion presented on

lied upon to support each objection.

the record, including the remedy or sanction. Any find-

(4) Any party may file a reply to the objections to the

ings based substantially on credibility of evidence or de-

initial order. The reply shall be filed with the director

meanor of witnesses shall be so identified. Findings set

within ten days of the date of service of the objections to

forth in language that is essentially a repetition or para-

the initial order and copies of the reply shall be served

phrase of the relevant provision of law shall be accom-

upon all other parties.

panied by a concise and explicit statement of the under-
lying evidence of record to support the findings. The ini-
tial order shall also include a statement of the available
procedures and time limits for seeking reconsideration or
other administrative relief. An initial order shall include
a statement of any circumstances under which the initial
order, without further notice, may become a final order.

(3) Findings of fact shall be based exclusively on the
evidence of record in the adjudicative proceeding and on
matters officially noticed in that proceeding. Findings
shall be based on the kind of evidence on which reason-
ably prudent persons are accustomed to rely in the con-
duct of their affairs. Findings may be based on such evi-
dence even if it would be inadmissible in a civil trial.
However, the administrative law judge shall not base a
finding exclusively on such inadmissible evidence unless
the administrative law judge determines that doing so
would not unduly abridge the parties' opportunities to
confront witnesses and rebut evidence. The basis for this
determination shall appear in the order.

(4) Where it bears on the issues presented, the expe-
rience, technical competency, and specialized knowledge
of the office may be used in the evaluation of evidence.

(5) If an administrative law judge becomes unavail-
able for any reason before the entry of the order, a sub-
stitute administrative law judge shall be appointed by
the office of administrative hearings. The substitute ad-
ministrative law judge shall use any existing record and
may conduct any further proceedings appropriate in the

(48]

AMENDATORY SECTION (Amending Order 84-5,
filed 4/5/84)

WAC 326-08-130 ((DEEISION)) REVIEW OF
INITIAL ORDER; FINAL ORDER. ((Fhe—director
witi—ssue—a—written—dcciston—no—later—tham—thirty—days

from—the—datec—the—proposed—deciston—ts—served—on—the
parties:)) (1) An initial order will become final without
further action by the office unless, within ninety days of
the service of the initial order:

(a) The director determines that the initial order
should be reviewed, or

(b) A party to the adjudicative proceeding files objec-
tions to the initial order as required in WAC 326—08-
120(2).
- (2) Upon the occurrence of either subsection (1)(a) or
(b) of this section, the director will serve in writing a
final order.

NEW SECTION

WAC 326-08-140 PETITION FOR RECONSID-
ERATION OF A FINAL ORDER. (1) Within ten
days of the service of a final order or when an initial or-
der becomes final, any party may file a petition for re-
consideration, stating the specific grounds upon which
relief is requested. The petition shall be filed with the
office.

(2) No petition for reconsideration may stay the ef-
fectiveness of an order.
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(3) If a petition for reconsideration is timely filed, the
time for filing a petition for judicial review does not
commence until the director disposes of the petition for
reconsideration.

(4) The petition shall be disposed of by the same per-
son or persons who entered the final order, if reasonably
available. The disposition shall be in the form of a writ-
ten order denying the petition, granting the petition and
dissolving or modifying the final order, or granting the
petition and remanding for further hearing by the ad-
ministrative law judge.

(5) The director is deemed to have denied the petition
for reconsideration, if, within twenty days from the date
the petition is filed, the director does not either:

(a) Dispose of the petition; or ,

(b) Serve the parties with a written notice specifying
the date by which it will act on the petition.

(6) The filing of a petition for reconsideration is not a
prerequisite for seeking judicial review. An order deny-
ing reconsideration, or a notice provided for in subsec-
tion (5)(b) of this section is not subject to judicial
review.

REPEALER

The following section of the Washington Administra-
tive Code is repealed:

WAC 326-08-060 FORM OF PLEADINGS.

WSR 92-11-020
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 92-31—Filed May 12, 1992, 3:17 p.m.]

Date of Adoption: May 12, 1992.

Purpose: Personal use rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-57-290.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Hatchery returns are earlier
than expected allowing the fishery to open sooner than
scheduled.

Effective Date of Rule: Immediately.

May 12, 1992
Gene DiDonato

for Joseph R. Blum
Director

NEW SECTION

WAC 220-57-29000M ICICLE RIVER. Notwith-
standing the provisions of WAC 220-57-290, it is un-
lawful to take, fish for or possess salmon from the waters
of the Icicle River except as follows:

[49]
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(1) Open May 13 through June 30, 1992 in those wa-
ters downstream from a point 400 feet below Leaven-
worth National Fish Hatchery to fishing boundary
markers at the mouth of the Icicle River.

(2) Two salmon per day — minimum size 12 inches.

WSR 92-11-021
EMERGENCY RULES
DEPARTMENT OF FISHERIES
[Order 92-32—Filed May 12, 1992, 5:00 p.m. ]

Date of Adoption: May 12, 1992.

Purpose: Amend commercial fishing rules.

Citation of Existing Rules Affected by this Order:
Amending WAC 220-44-050.

Statutory Authority for Adoption: RCW 75.08.080.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: The sablefish restricted
landings by nontrawl! vessels is lifted to harvest available

sablefish. This rule is adopted at the recommendation of

the Pacific Fisheries Management Council.
Effective Date of Rule: Immediately.
May 12, 1992
Helen Small
for Joseph R. Blum
Director

NEW SECTION

WAC 220-44-05000V COASTAL BOTTOM-
FISH CATCH LIMITS. Notwithstanding the provi-
sions of WAC 220-44-050, effective 12:0] a.m. April
17, 1992, until further notice it is unlawful to possess,
transport through the waters of the state or land in any
Washington State port bottomfish taken from Marine
Fish-Shellfish Management and Catch Reporting Areas
29, 58B, 59A, 59B, 60A, 61, 62, or 63 in excess of the
amounts or less than the minimum sizes shown below for
the following species:

(1) The following definitions apply to this section:

- (a) Fixed two-week fishing period. Each of the fol-
lowing is defined as a fixed, two-week fishing period
(hours given are on a 24—hour basis):

000! hours May 6 to 2400 hours May 19,

000! hours May 20 to 2400 hours June 2;

0001 hours June 3 to 2400 hours June 16;

0001 hours June 17 to 2400 hours June 30,

0001 hours July 1 to 2400 hours July 14;

0001 hours July 15 to 2400 hours July 28;

0001 hours July 29 to 2400 hours August 11I;

0001 hours August 12 to 2400 hours August 25;

0001 hours August 26 to 2400 hours September &,

0001 hours September 9 to 2400 hours September 22;

0001 hours September 23 to 2400 hours October 6;

0001 hours October 7 to 2400 hours October 20,
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0001 hours October 21 to 2400 hours November 3;

0001 hours November 4 to 2400 hours November 17,

0001 hours November 18 to 2400 hours December I,

0001 hours December 2 to 2400 hours December 15;

0001 hours December 16 to 2400 hours December 31,

(b) Fixed four-week periods. Each of the following is
defined as a fixed, four-week fishing period (hours given
are on a 24—hour basis):

0001 hours April 22 to 2400 hours May 19,

0001 hours May 20 to 2400 hours June 16;

0001 hours June 17 to 2400 hours July 14,

0001 hours July 15 to 2400 hours August 11;

0001 hours August 12 to 2400 hours September 8;

0001 hours September 9 to 2400 hours October 6;

0001 hours October 7 to 2400 hours November 3;

0001 hours November 4 to 2400 hours December I,

0001 hours December 2 to 2400 hours December 31,

(c) Cumulative trip limit — A cumulative trip limit is
the maximum amount of fish that may be taken and re-
tained, possessed or landed per vessel in a specified peri-
od of time, without a limit on the number of landings or

trips.

(d) Vessel trip — A vessel trip is defined as having oc-
cirred upon the initiation of transfer of catch from a
fishing vessel.

(e) Vessel trip limit — The amount of fish that may
not be exceeded per vessel trip. All fish aboard a fishing
vessel upon the initiation of transfer of catch are to be
counted towards the vessel trip limit.

(f) Daily trip limit — The maximum amount of fish
that may be taken and retained, possessed or landed per
vessel from a single fishing trip in 24 consecutive hours,
starting at 0001 hours local time.

(g) Week — Wednesday through the following
Tuesday.

(2) Widow rockfish — Cumulative trip limit of 30,000
pounds in a fixed four—week period. No minimum size.
Unless the fishery for widow rockfish is closed, a vessel
which has landed its four-week, cumulative trip limit
may begin to fish on the limit for the next four-week
period so long as the fish are not landed until the next
four-week period.

(3) Shortbelly rockfish — No maximum poundage per
two—week or four—week fishing period. No minimum
size.

(4) Pacific ocean perch — No limit on the number of
vessel trips landings less than 1,000 pounds per vessel
trip. Landings greater than 1,000 pounds but not to ex-
ceed 3,000 pounds allowed only if Pacific ocean perch
represent 20 percent or less of fish aboard per vessel trip.
No landings of more than 3,000 pounds per vessel trip.
No minimum size.

(5) Sebastes complex — All other species of rockfish
except widow, shortbelly, Pacific ocean perch and
thornyhead or idiot rockfish (Sebastolobus spp.) — Cu-
mulative trip limit of 50,000 pounds per fixed two-week
period. No more than 8,000 pounds of this amount may
be yellowtail rockfish. No minimum size. Unless the
fishery for the Sebastes complex or yellowtail rockfish is
closed, a vessel which has landed its two—week, cumula-
tive trip limit may begin to fish on the limit for the next
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two—week period so long as the fish are not landed until
the next two—week period.

(6) Deepwater complex — Sablefish, Dover sole, and
thornyhead rockfish — Cumulative trip limit of 55,000
pounds per fixed two—week period. No more than 25,000
pounds of this amount may be thornyheads. No mini-
mum size on Dover sole or thornyheads. Unless the fish-
ery for the deepwater complex is closed, a vessel which
has landed its two—week, cumulative trip limit may be-
gin to fish on the limit for the next two—week period so
long as the fish are not landed until the next two-week
period.

The following limits apply to sablefish taken under
this subsection:

(a) Trawl vessels — Landings above 1,000 pounds of
sablefish are allowed only if sablefish represent 25 per-
cent or less of the total combined weight of the deepwa-
ter complex onboard. No more than 5,000 pounds of sa-
blefish may be smaller than 22 inches in length in any
landing. Minimum size for dressed sablefish is 15.5
inches from the anterior insertion of the first dorsal fin
to the tip of the tail. To convert from dressed weight to
round weight, multiply the dressed weight by 1.6.

(b) Non-trawl vessels — 0001 hours May 12 until fur-
ther notice; no trip limit, except that no more than 1,500
pounds (round weight) or 3% of all sablefish on board
may be less than 22 inches total length or 15.5 inches
dressed length. To convert round weight from dressed
weight, multiply the dressed weight by 1.6.

7) It is unlawful during the unloading of the catch
and prior to its being weighed or leaving the unloading
facility to intermix with any other species a species or
category of bottomfish having a cumulative trip limit,
vessel trip limit or daily trip limit.

(8) The fisher's copy of all fish receiving tickets show-
ing landings of species provided for in this section shall
be retained aboard the landing vessel for 90 days after
landing.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

REPEALER

The following section of the Washington Administra-
tion Code is repealed effective 12:01 a.m. April 17,
1992:

WAC 220-44-05000U COASTAL BOTTOMFISH
CATCH LIMITS. (92-20)

Reviser's note: Thc typographical errors in the above repealer oc-

“curred in the copy filed by the agency and appear in the Register pur-

suant to the requirements of RCW 34.08.040.

WSR 92-11-022
PERMANENT RULES
HIGHER EDUCATION
COORDINATING BOARD
[Filed May 13. 1992, 8:02 a.m ]

Date of Adoption: May 6, 1992.
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Purpose: To detail the definition of state need grant
program cost—of—attendance.
Citation of Existing Rules Affected by this Order:
Amending WAC 250-20-021.
Statutory Authority for Adoption: RCW 28B.10.800
through 28B.10.822.
Pursuant to notice filed as WSR 92-08-076 on March
31, 1992.
Effective Date of Rule: Thirty—one days after filing.
May 12, 1992
Ann Daley
Executive Director

AMENDATORY SECTION (Amending WSR 90-04—
067, filed 2/5/90, effective 7/1/90)

WAC 250-20-021 PROGRAM DEFINITIONS.
(1) The term "needy student" shall mean a post-high
school student of an institution of postsecondary educa-
tion who demonstrates to the Higher Education Coordi-
nating Board the financial inability, either parental, fa-
milial, or personal, to bear the total cost of education for
any semester or quarter. The determination of need shall
be made in accordance with federal needs analysis for-
mulas and provisions as recognized and modified by the
Board.

(2) The term "disadvantaged student” shall mean a
post-high school student who by reasons of adverse cul-
tural, educational, environmental, experiential, or famil-
ial circumstance is unable to qualify for enrollment as a
full-time student in a postsecondary institution, and who
otherwise qualifies as a needy student and who is at-
tending a postsecondary educational institution under an
established program designed to qualify him or her for
enrollment as a full-time student.

(3) The term "postsecondary institution” shall mean
any public university, college, community college, or vo-
cational-technical institute operated by the state of
Washington political subdivision thereof, or any other
university, college, school or institute in the state of
Washington offering instruction beyond the high school
level which is a member institution of one of the follow-
ing accrediting associations: the Northwest Association
of Schools and Colleges, the Association of Independent
Colleges and Schools, the Cosmetology Accrediting
Commission, or the National Association of Trade and
Technical Schools, and if such institution agrees to par-
ticipate in the program in accordance with all applicable
rules and regulations. Any institution, branch, extension
or facility operating within the state of Washington
which is affiliated with an institution operating in anoth-
er state must be a separately accredited member institu-
tion of one of the above named accrediting associations.

(4) "Washington resident” shall be defined as an in-
dividual who satisfies the requirements of RCW 28B.15-
.011 through RCW 28B.15.013 and Board-adopted
rules and regulations pertaining to the determination of
residency.

(5) "Dependent student” shall mean any post—high
school student who does not qualify as an independent
student in accordance with WAC 250-20-021(6).

(6) "Independent student” shall mean any student
who qualifies as an independent student for the receipt
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of federal aid. These qualifications include a student who
has either:

(a) reached his or her twenty—fourth birthday before
January 1st of the aid year; or,

(b) is a veteran of the U.S. Armed Forces; or,

(c) is an orphan or ward of the court; or,

(d) has legal dependents other than a spouse; or,

(e) is a married student or a graduate/professional
student and will not be claimed by parents as a U.S. in-
come tax exemption in the aid year; or,

(f) was not claimed by parents as a U.S. income tax
exemption in either of the two calendar years prior to
the academic year for which aid is being considered and
had a total income and benefits for those two years suf-
ficient to support his or herself; or,

(g) Is determined to be independent for the receipt of
federal aid on the basis of the professional judgment of
the aid administrator.

(7) Definitions of "undergraduate students” will be in
accord with definitions adopted for institutional use by
the Board.

(8) "Student budgets" shall consist of that amount
required to support an individual as a student for nine
months and may take into consideration cost factors for
maintaining the student's dependents. This should be the
amount used to calculate the student's total need for all
state and federal funds.

(9) "State Need Grant cost—of-attendance” is the
standard ((average)) student cost per sector, developed
by the Board, to determine the eligible student's exact
award.

(a) The costs for each sector are calculated by adding
together a standard maintenance allowance for books,
room, board, transportation and personal items, for all
undergraduate students statewide as developed by the
Washington Financial Aid Association, and the sector's
regular tuition and fees for full-time, resident, under-
graduate students.

{(b) In no case may the costs—of—attendance exceed
the statutory ceiling established by RCW
28B.10.808(4). The ceiling is calculated by adding to-
gether the same standard maintenance allowance used in
determining the state need grant cost—of-attendance,
plus the regular tuition and fees charged for a full-time
resident undergraduate student at a research university,
plus the current average state appropriation per student
for operating expenses in all public institutions.

(c) For the 1992-93 academic year, the value of the
statutory ceiling is $13,783. This value is composed of
the Washington Financial Aid Association's mainte-
nance budget of $6,964, plus the regular tuition and fees
charged for a resident undergraduate student at a re-
search university of $2,274, plus the current average
state appropriation per student for operating expenses in
all public institutions of $4,545.

(d) The value of each element used in the construction
of the statutory ceiling will be updated annually.

The Higher Education Coordinating Board will con-
sult with appropriate advisory committees and the rep-
resentative association of student financial aid adminis-
trators, to annually review and adjust the costs—of-at-

tendance. The ((adopted—budgets)) costs—of—attendance
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for each sector will be published concurrent with annual
guidelines for program administration.

(10) "State Need Grant family contribution” for stu-
dents with dependents shall mean the sum of the as-
sumed parent's contribution, contribution from student
assets, and all income including student's earnings. For
students without dependents, the State Need Grant
"family contribution” shall mean the sum of contribu-
tions from all the student’s (and spouse's) assets and in-
come, excluding student earnings.

(11) "Parents' contribution" shall mean the contribu-
tion toward college expenses expected from the student's
parent(s) as related to the total financial strength of the
parents.

(12) Funds administered by the institution such as
Pell grants, BIA grants, those portions of agency funds
designated for tuition and fees, as well as funds available
to the student because of his or her student status are to
be used in calculating the student's overall need, but are
not counted as part of the State Need Grant family

contribution.

" (13) "Maximum base grant" is a percentage of the
State Need Grant costs—of-attendance. The percentage
will be no less than fifteen percent and no more than
twenty percent, dependent each year upon available
funding.

(14) "Dependent care allowance" is a flat grant
amount, to be determined by the Board, which is in ad-
dition to the student's eligibility for the base grant. The
allowance is awarded to those students who have depen-
dents in need of care. The dependent must be someone
(other than a spouse) living with the student. Care must
be that assistance provided to the dependent which is
paid to and provided by someone outside of the student's
household.

(15) "State Need Grant award" is the difference be-
tween the maximum base grant and the student's total
State Need Grant family contribution, plus a dependent
care allowance, if applicable.

(16) "Academic year" is that period of time between
July 1 and the following June 30 during which a full-
time student would normally be expected to complete
the equivalent of two semesters or three quarters of
instruction.

(17) "Clock hours” means a period of time which is
the equivalent of either:

(a) A 50 to 60 minute class, lecture, or recitation, or

(b) A 50 to 60 minute period of faculty-supervised
laboratory shop training or internship.

(18) "Gift equity packaging policy” is the institution's
policy for assigning gift aid to all needy, eligible
students.

(19) "Satisfactory progress" is the student's successful
completion of a minimum number of credits for each
term in which the grant was received. Each school's pol-
icy for measuring progress of State Need Grant recipi-
ents must define satisfactory as the student's completion
of the minimum number of credits for which the aid was
disbursed.

(a) The minimum satisfactory progress standard for
full-time students is twelve credits per term or 300 clock
hours per term. Satisfactory progress for three—quarter
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time students is nine credits per term or 225 clock hours
per term. Satisfactory progress for half-time student is
six credits per term or 150 clock hours per term.

(b) Each school's policy must deny further disburse-
ments of the Need Grant at the conclusion of any term
in which he or she fails to complete at least one-half
(50%) of the minimum number of credits for which the
aid was disbursed or otherwise fails to fulfill the condi-
tions of the institution's satisfactory progress policy.

(c) The school may make disbursements to a student
who is in a probationary status. "Probation” is defined
as completion of at least one—half (50%), but less than
all (100%) of the minimum number of credits for which
the aid was calculated and disbursed. The school must
have a probation policy, approved by the Board, which
limits the number of terms in which a student may re-
ceive the Need Grant while in a probationary status.

(d) The school's aid administrator may at any time,
using professional judgment exercised on a case-by—case
basis, reinstate a student back into a satisfactory
progress status, in response to an individual student's
extenuating circumstances.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

WSR 92-11-023
EMERGENCY RULES
HIGHER EDUCATION
COORDINATING BOARD
[Filed May 13, 1992, 8:05 a.m.]

Date of Adoption: May 6, 1992.

Purpose: To detail the definition of state need grant
program cost—of—attendance.

Citation of Existing Rules Affected by this Order:
Amending WAC 250-20-021.

Statutory Authority for Adoption: RCW 28B.10.800
through 28B.10.822.

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: To enable the Higher Edu-
cation Coordinating Board to implement immediately
the 199293 state need grant program.

Effective Date of Rule: Immediately.

May 12, 1992
Ann Daley
Executive Director

AMENDATORY SECTION (Amending WSR 90-04-
067, filed 2/5/90, effective 7/1/90)

WAC 250-20-021 PROGRAM DEFINITIONS.
(1) The term "needy student” shall mean a post-high
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school student of an institution of postsecondary educa-
tion who demonstrates to the Higher Education Coordi-
nating Board the financial inability, either parental, fa-
milial, or personal, to bear the total cost of education for
any semester or quarter. The determination of need shall
be made in accordance with federal needs analysis for-
mulas and provisions as recognized and modified by the
Board.

(2) The term "disadvantaged student” shall mean a
post—high school student who by reasons of adverse cul-
tural, educational, environmental, experiential, or famil-
ial circumstance is unable to qualify for enrollment as a
full-time student in a postsecondary institution, and who
otherwise qualifies as a needy student and who is at-
tending a postsecondary educational institution under an
established program designed to qualify him or her for
enrollment as a full-time student.

(3) The term "postsecondary institution" shall mean
any public university, college, community college, or vo-
cational-technical institute operated by the state of
Washington political subdivision thereof, or any other
university, college, school or institute in the state of
Washington offering instruction beyond the high school
level which is a member institution of one of the follow-
ing accrediting associations: the Northwest Association
of Schools and Colleges, the Association of Independent
Colleges and Schools, the Cosmetology Accrediting
Commission, or the National Association of Trade and
Technical Schools, and if such institution agrees to par-
ticipate in the program in accordance with all applicable
rules and regulations. Any institution, branch, extension
or facility operating within the state of Washington
which is affiliated with an institution operating in anoth-
er state must be a separately accredited member institu-
tion of one of the above named accrediting associations.

(4) "Washington resident" shall be defined as an in-
dividual who satisfies the requirements of RCW 28B.15-
.011 through RCW 28B.15.013 and Board-adopted
rules and regulations pertaining to the determination of
residency.

(5) "Dependent student" shall mean any post—high
school student who does not qualify as an independent
student in accordance with WAC 250-20-021(6).

(6) "Independent student” shall mean any student
who qualifies as an independent student for the receipt
of federal aid. These qualifications include a student who
has either:

(a) reached his or her twenty—fourth birthday before
January Ist of the aid year, or,

(b) is a veteran of the U.S. Armed Forces, or,

(¢) is an orphan or ward of the court; or,

(d) has legal dependents other than a spouse; or,

(e) is a married student or a graduate/professional
student and will not be claimed by parents as a U.S. in-
come tax exemption in the aid year, or,

(f) was not claimed by parents as a U.S. income tax
exemption in either of the two calendar years prior to
the academic year for which aid is being considered and
had a total income and benefits for those two years suf-
ficient to support his or herself, or,
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(g) Is determined to be independent for the receipt of
federal aid on the basis of the professional judgment of
the aid administrator.

(7) Definitions of "undergraduate students" will be in
accord with definitions adopted for institutional use by
the Board.

(8) "Student budgets" shall consist of that amount
required to support an individual as a student for nine
months and may take into consideration cost factors for
maintaining the student's dependents. This should be the
amount used to calculate the student's total need for all
state and federal funds.

(9) "State Need Grant cost—of-attendance" is the
standard ((average)) student cost per sector, developed
by the Board, to determine the eligible student's exact
award.

(a) The costs for each sector are calculated by adding
together a standard maintenance allowance for books,
room, board, transportation and personal items, for all
undergraduate students statewide as developed by the
Washington Financial Aid Association, and the sector's
regular tuition and fees for full-time, resident, under-
graduate students.

(b) In no case may the costs—of—attendance exceed
the statutory ceiling established by RCW
28B.10.808(4). The ceiling is calculated by adding to-
gether the same standard maintenance allowance used in
determining the state need grant cost—of-attendance,
plus the regular tuition and fees charged for a full-time
resident undergraduate student at a research university,
plus the current average state appropriation per student
for operating expenses in all public institutions.

(c) For the 1992-93 academic year, the value of the
statutory ceiling is $13,783. This value is composed of
the Washington Financial Aid Association's mainte-
nance budget of $6,964, plus the regular tuition and fees
charged for a resident undergraduate student at a re-
search university of $2,274, plus the current average
state appropriation per student for operating expenses in
all public institutions of $4,5435.

(d) The value of each element used in the construction
of the statutory ceiling will be updated annually.

The Higher Education Coordinating Board will con-
sult with appropriate advisory committees and the rep-
resentative association of student financial aid adminis-
trators, to annually review and adjust the costs—of-at-
tendance. The ((adopted—budgets)) costs—of-attendance
for each sector will be published concurrent with annual
guidelines for program administration.

(10) "State Need Grant family contribution" for stu-
dents with dependents shall mean the sum of the as-
sumed parent's contribution, contribution from student
assets, and all income including student's earnings. For
students without dependents, the State Need Grant
"family contribution" shall mean the sum of contribu-
tions from all the student's (and spouse's) assets and in-
come, excluding student earnings.

(11) "Parents' contribution" shall mean the contribu-
tion toward college expenses expected from the student's
parent(s) as related to the total financial strength of the
parents.
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(12) Funds administered by the institution such as
Pell grants, BIA grants, those portions of agency funds
designated for tuition and fees, as well as funds available
to the student because of his or her student status are to
be used in calculating the student's overall need, but are
not counted as part of the State Need Grant family
contribution.

(13) "Maximum base grant" is a percentage of the
State Need Grant costs—of-attendance. The percentage
will be no less than fifteen percent and no more than
twenty percent, dependent each year upon available
funding.

(14) "Dependent care allowance" is a flat grant
amount, to be determined by the Board, which is in ad-
dition to the student's eligibility for the base grant. The
allowance is awarded to those students who have depen-
dents in need of care. The dependent must be someone
(other than a spouse) living with the student. Care must
be that assistance provided to the dependent which is
paid to and provided by someone outside of the student's
household.

(15) "State Need Grant award" is the difference be-
tween the maximum base grant and the student's total
State Need Grant family contribution, plus a dependent
care allowance, if applicable.

(16) "Academic year" is that period of time between
July 1 and the following June 30 during which a full-
time student would normally be expected to complete
the equivalent of two semesters or three quarters of
instruction.

(17) "Clock hours" means a period of time which is
the equivalent of either:

(a) A 50 to 60 minute class, lecture, or recitation, or

(b) A 50 to 60 minute period of faculty-supervised
laboratory shop training or internship.

(18) "Gift equity packaging policy” is the institution's
policy for assigning gift aid to all needy, - eligible
students.

(19) "Satisfactory progress" is the student's successful
completion of a minimum number of credits for each
term in which the grant was received. Each school's pol-
icy for measuring progress of State Need Grant recipi-
ents must define satisfactory as the student's completion
of the minimum number of credits for which the aid was
disbursed.

(2) The minimum satisfactory progress standard for
full-time students is twelve credits per term or 300 clock
hours per term. Satisfactory progress for three-quarter
time students is nine credits per term or 225 clock hours
per term. Satisfactory progress for half-time student is
six credits per term or 150 clock hours per term.

(b) Each school's policy must deny further disburse-
ments of the Need Grant at the conclusion of any term
in which he or she fails to complete at least one—half
(50%) of the minimum number of credits for which the
aid was disbursed or otherwise fails to fulfill the condi-
tions of the institution's satisfactory progress policy.

(c) The school may make disbursements to a student
who is in a probationary status. " Probation" is defined
as completion of at least one-half (50%), but less than
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all (100%) of the minimum number of credits for which
the aid was calculated and disbursed. The school must
have a probation policy, approved by the Board, which
limits the number of terms in which a student may re-
ceive the Need Grant while in a probationary status.

(d) The school's aid administrator may at any time,
using professional judgment exercised on a case-by—case
basis, reinstate a student back into a satisfactory
progress status, in response to an individual student's
extenuating circumstances.

Reviser's note: RCW 34.05.395 requires the use of underlining
and deletion marks to indicate amendments to existing rules. The rule

published above varies from its predecessor in certain respects not in-
dicated by the use of these markings.

WSR 92-11-024
RULES COORDINATOR
EASTERN WASHINGTON UNIVERSITY
[Filed May 14, 1992, 9:47 a.m.]

The rules coordinator for Eastern Washington Universi-
ty is: Ann M. Carrasco, Procedures Analyst, Office of
Human Resources, Showalter Hall 318, MS-114,
Cheney, WA 99004, (509) 359-6299.

WSR 92-11-025
WITHDRAWAL OF PROPOSED RULES
PARKS AND RECREATION
COMMISSION
[Filed May 14, 1992, 9:49 a.m.}

The Washington State Parks and Recreation Commis-

sion hereby withdraws proposed changes to WAC 352-

32-295 filed with your office on April 22, 1992, as part

of WSR 92-09-158. We will be refiling this change at a
later time this year.

Nina Carter

Rules Coordinator

WSR 92-11-026
RULES COORDINATOR
DEPARTMENT OF

RETIREMENT SYSTEMS
[Filed May 14, 1992, 4:32 p.m.}

This is to notify you that I am designating Paul Neal as

rules coordinator for the Department of Retirement

Systems pursuant to RCW 34.05.310. Please delete

Hector Gonzalez as designated rules coordinator and re-
place him with Paul Neal.

George Northcroft

Director
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WSR 92-11-027
EMERGENCY RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed May 14, 1992, 4:33 p.m.]

Date of Adoption: May 14, 1992.

Purpose: WAC 415-108-670 and 415-112-560, to
implement early retirement, chapter 234, Laws of 1992;
WAC 415-115-080, amending procedure for assessing
fee for untimely and inaccurate employer reporting to
the Department of Retirement Systems.

Citation of Existing Rules Affected by this Order:
Repealing WAC 415-115-110; and amending WAC
415-115-080.

Statutory Authority for Adoption: RCW 41.50.050.

Other Authority: RCW 41.50.110(3).

Pursuant to RCW 34.05.350 the agency for good
cause finds that immediate adoption, amendment, or re-
peal of a rule is necessary for the preservation of the
public health, safety, or general welfare, and that ob-
serving the time requirements of notice and opportunity
to comment upon adoption of a permanent rule would be
contrary to the public interest.

Reasons for this Finding: Early retirement rules must
be effective during the early retirement window period,
which began on April 2, 1992, and expires on August 31,
1992. Amendments to WAC 415-115-080 must be ef-
fective prior to next billing date, July 1, 1992.

Effective Date of Rule: Immediately.

May 14, 1992
George Northcroft
Director

NEW SECTION

WAC 415-108-670 ADMINISTRATION OF
EARLY RETIREMENT. (1)(a) The provisions of this
section are enacted for the specific purpose of adminis-
tering chapter 234, Laws of 1992. No department, em-
ployer, or member shall apply these provisions except in
administering chapter 234, Laws of 1992, The defini-
tions and other statutory provisions of chapter 41.40
RCW shall be used in interpreting this section.

(b) No member shall be eligible to retire under chap-
ter 234, Laws of 1992, unless that member meets the
application, age and service, and employment status re-
quirements of that chapter.

(c) If a member fails to notify his or her employer in
writing by June 15, 1992, of his or her intent to retire
under chapter 234, Laws of 1992, that member shall not
- be eligible for such retirement.

(2) For purposes of administering section 1, chapter
234, Laws of 1992:

(a) The following persons shall be considered to be
employed by an employer in an eligible position on April
2, 1992:

(i) Persons in an eligible plan I position who reported
for work or otherwise provided service to an employer on
April 2, 1992,

(ii) Persons who were on paid leave from an eligible
plan I position on April 2, 1992;
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(iii) Persons who were not rendering personal services
to an employer but were on an authorized, unpaid leave
from an eligible plan I position on April 2, 1992, or

(iv) Persons retroactively reinstated to employment
pursuant to appeal of termination or separation in an el-
igible plan I position for a period that includes April 2,
1992,

(b) The following persons shall not be considered to
be employed by an employer in an eligible position on
April 2, 1992:

(i) Persons who were in terminated status pursuant to
a reduction in force, lay—off, or other involuntary or vol-
untary termination on April 2, 1992,

(i) Persons on an unauthorized leave on April 2,
1992,

(c) "Retired" means separated from service.

(3) For purposes of administering section 1(2), chap-
ter 234, Laws of 1992, the following persons meet the
age and service requirements of that subsection:

(a) Members who meet the criteria of section 1(2),
chapter 234, Laws of 1992, on or before August 31,
1992;

(b) Members who, through utilization of applicable
laws, are eligible to count service credit for nonplan I
service for purposes of determining retirement eligibility;
and

(¢) Members who complete restoration of prior with-
drawn contributions such that their total creditable ser-
vice is sufficient to qualify for retirement under section
1(2), chapter 234, Laws of 1992.

(4) If:

(a) The department cannot verify prior to August 31,
1992, that a member requesting information regarding
early retirement eligibility has earned sufficient service
credit to qualify for retirement under section 1, chapter
234, Laws of 1992, and the provisions of this section,
then

(b) The member shall be eligible to retire after Au-
gust 31, 1992; provided that

(c) The department subsequently determines that the
member had sufficient service credit to retire under the
provisions of chapter 234, Laws of 1992, on or before
August 31, 1992, and the member applied for such re-
tirement on or before June 15, 1992.

(5) For purposes of administering section 1, chapter
234, Laws of 1992, written applications for retirement
shall be considered to be received by the department by
the June 15, 1992, statutory deadline if:

(a) The applications are delivered to the department
by 5:00 p.m. on June 15, 1992, or

(b) The application is delivered to the department af-
ter 5:00 p.m. on June 15, 1992, and bears a United
States Post Office postmark dated on or before June 15,
1992,

(6) If a person who retires under chapter 234, Laws of
1992, subsequently enters an eligible position inadver-
tently or otherwise, he or she shall reenter membership
and have his or her pension benefits suspended pursuant
to RCW 41.40.023. That person will not be eligible for
reretirement until he or she qualifies under RCW
41.40.180.
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NEW SECTION

WAC 415-112-560 ADMINISTRATION OF
EARLY RETIREMENT. (1)(a) The provisions of this
section are enacted for the specific purpose of adminis-
tering chapter 234, Laws of 1992. No department, em-
ployer, or member shall apply these provisions except in
administering chapter 234, Laws of 1992. The defini-
tions and other statutory provisions of chapter 41.32
RCW shall be used in interpreting this section.

(b) No member shall be eligible to retire under chap-
ter 234, Laws of 1992, unless that member meets the
application, age and service, and employment status re-
quirements of that chapter.

(2) For purposes of administering section 3, chapter
234, Laws of 1992:

(a) The following persons shall be considered to be
employed by an employer on April 2, 1992:

(i) Persons in a plan I position who reported for work
or otherwise provided service to an employer on April 2,
1992, in a position other than as a substitute teacher;

(if) Persons who were on paid leave from a plan I po-
sition on April 2, 1992,

(iii) Persons who were not rendering personal services
to an employer but were on an authorized, unpaid leave
from a plan I position on April 2, 1992, or

(iv) Persons retroactively reinstated to employment
pursuant to appeal of termination or separation in a plan
I position for a period that includes April 2, 1992.

(b) The following persons shall not be considered to
be employed by an employer in an eligible position on
April 2, 1992:

(i) Persons who were in terminated status pursuant to
a reduction in force, lay—off, or other involuntary or vol-
untary termination on April 2, 1992,

(ii) Persons on an unauthorized leave on April 2,
1992,

(c) "Retired" means separated from service.

(3) For purposes of administering section 3(2), chap-
ter 234, Laws of 1992, the following persons meet the
age and service requirements of that subsection:

(a) Members who meet the criteria of section 3(2),
chapter 234, Laws of 1992, on or before August 31,
1992,

(b) Members who, through utilization of applicable
laws, are eligible to count service credit for nonplan I
service for purposes of determining retirement eligibility,

(c) Members who complete restoration of prior with-
drawn contributions such that their total creditable ser-
vice is sufficient to qualify for retirement under section
1(2), chapter 234, Laws of 1992, and

4) If: :

(a) The department cannot verify prior to August 31,
1992, that a member requesting information regarding
early retirement eligibility has earned sufficient service
credit to qualify for retirement under section 1, chapter
234, Laws of 1992, and the provisions of this section;
then

(b) The member shall be eligible to retire after Au-
gust 31, 1992; provided that

(¢) The department subsequently determines that the
member had sufficient service credit to retire under the
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provisions of chapter 234, Laws of 1992, on or before
August 31, 1992, and the member applied for such re-
tirement on or before June 15, 1992.

(5) For purposes of administering section 3, chapter
234, Laws 1992, written applications for retirement shall
be considered to be received by the department by the
June 15, 1992, statutory deadline if:

(a) The applications are delivered to the department
by 5:00 p.m. on June 15, 1992; or

(b) The application is delivered to the department af-
ter 5:00 p.m. on June 15 1992, and bears a United
States Post Office postmark dated on or before June 15,
1992,

AMENDATORY SECTION (Amending WSR 91-13-
030, filed 6/12/91, eflective 7/13/91)

WAC 415-115-080 DETERMINATION OF AD-
DITIONAL ADMINISTRATIVE FEE. ((Every—six
months;)) The department will determine the additional
administrative fee that may be assessed to employers
who have submitted untimely or inaccurate reports. This
fee will be determined as follows:

(1) The department will ((dctermimc—tire—total—in=
creased)) base the additional administrative fee on costs
mcurrcd for processmg late or maccura te reports ((dur-
)). Costs related to
processing deficient data may include, but are not limit-
ed to, costs of personnel, equipment, services and
facilities.

(2) The department will determine the total number
of deficiencies reported by all employers during each
six-month period.

(3) ((Fhedepartment—wilt-determime—theunit—costfor

: ) . . e
Fm"“mg.:a.m dcﬁc'c.":j T reportmg—for cad.'.".“
u;cnti: pfcnu‘d ] Fie m’ut! C“" "” d"m"""d‘i b d”'d'."g

-)) Based upon the costs identified in
subsection (1) of this section, the department will deter-
mine the additional administrative fee to be charged per
deficiency.

(4) The department will determine the additional ad-
ministrative fee to charge each employer ((foreach—six=
month-period)). The total fee shall be an amount equal
to the ((unit-cost—forprocessing—each-deficiency—inre-
porting)) per deficiency fee determined under subsection
(3) of this section multiplied by the ((totainumber-of))
deficiencies reported by an employer.

(5) From time to time, the department may review
and adjust the charge calculated under subsection (3) of
this section.

(6) Additional administrative fees are due and pay-
able the 15th day of the calendar month following the
month that the statement is dated.

REPEALER

The following section of the Washington Administra-
tive Code is repealed:

WAC 415-115-110 BILLING OF THE ADDI-
TIONAL ADMINISTRATIVE FEE.
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WSR 92-11-028
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Fited May 15, 1992, 10:35 a.m.]

Original Notice.

Title of Rule: Chapter 2 of the Elementary and Sec-
ondary School Improvements of 1988, Targeted assist-
ance program for local districts.

Purpose: To ensure compliance by the state of
Washington including Superintendent of Public Instruc-
tion and local school districts with the provisions of
Public Law 100-297.

Other Identifying Information: See Purpose above.

Statutory  Authority for Adoption: RCW
28A.300.070.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Richard M. Wilson, Superintendent of Public Instruc-
tion, Old Capitol Building, (206) 753-2298; Implemen-
tation and Enforcement: Bettijane McCauley, Superin-
tendent of Public Instruction, Old Capitol Building,
(206) 753-1031.

Name of Proponent: Superintendent of Public In-
struction, governmental.

Rule is necessary because of federal law, Public Law
100-297—34 CFR Part 298.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: See Purpose above.

Proposal Changes the Following Existing Rules: These
WACS are rewritten to reflect the changes in the reau-
thorization of the Elementary Secondary School Im-
provement Amendments (ESSIA) of 1988. The WAC
changes also reflect the agency's effort to make fiscal
procedures the same for the majority of the federal cat-
egorical programs.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: Superintendent of Public Instruc-
tion, Old Capitol Building, Wanamaker Conference
Room, 2nd Floor, Olympia, Washington 98504, on July
17, 1992, at 9:00 a.m.

Submit Written Comments to: Richard M. Wilson,
P.O. Box 47200, Olympia, WA 98504-7200, by June
23, 1992.

Date of Intended Adoption: July 24, 1992.

May 15, 1992
Judith A. Billings
Superintendent of
Public Instruction

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-105 PURPOSE. The purpose of this chapter is to
ensure compliance by the state of Washington, including the superin-
tendent of public instruction and local school districts, with the provi-
sions of Public Law (( —Ft " ' 0

)) 100-297, Elementary Secondary School
Improvement Amendments of 1988, Chapter 2, — and its implement-
ing regulations, particularly 34 CFR Part 298.
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AMENDATORY SECTION (Amending Order 846, filed 2/29/84)

WAC 392-165-115 DEFINITION—CHAPTER 2. As used in
this chapter, the term "Chapter 2" shall mean that part of Public Law
((97=35)) 100-297 which is commonly referred to as Chapter 2 of the
(( T rdati )) Elementa-
ry and Secondary School Improvement Amendments of 1988.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-120 DEFINITION—ACCOUNTING MANU-
AL. As used in this chapter, the term Accounting Manual shall mean
the Accounting Manual for Public School Districts in the state of
Washington issued September ((1983)) 1989, by the superintendent of
public instruction and the state auditor.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-130 DEFINITION—ACTIVITY. As used in this
chapter, the term "activity(ies)" shall be as defined in the Accounting
Manual glossary of terms (i.e., a "specific line of work carried on by a
school district in order to perform its mission"). For financial account-
ing purposes "activity” shall be defined further as the second field of
uniform expenditure classification established in the Accounting Man-
ual for Chapter 2 and shall include all activities listed on Form SPI F-
1000B ((€H— | )).

AMENDATORY SECTION (Amending Order 846, filed 2/29/84)

WAC 392-165-170 DEFINITION—PROJECT. As used in this
chapter, the term "project” ((cither)) shall mean all activities support-
ed with Chapter 2 moneys in either a particular school building or
combination of school buildings.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-260 DEFINITION—CONSULTATION WITH
PARENTS AND EDUCATORS AND OTHERS ((INFERESFED
PARTHES)). As used in this chapter, the term "consultation with par-
ents and educators and others ((interested—partics))” shall mean
planned, systematic contact two or more times a_year with parents,
teachers, and administrators of children being served by Chapter 2, —
including parents, teachers, and administrators of served private school
children, — other interested parents, teachers, administrators,

(( ;

tures)) librarians, school counselors, social workers, psychologists, and
other pupil personnel deemed appropriate. All of these must be con-
sulted in_the allocation of funds for programs authorized by Chapter 2
and in the design, planning, and implementation of these programs.

AMENDATORY SECTION (Amending Order 846, filed 2/29/84)

WAC 392-165-304 PRIVATE SCHOOL CHAPTER 2 EQUIP-
MENT-—PROGRAM REQUIREMENT. Each school district that
((suppties)) provides equipment and materials which is purchased with
Chapter 2 moneys to a private school shall retain title to all such
equipment and materials and keep on file an inventory supplied by the
private school which indicates the location and use of such equipment
and materials. The school district will monitor each private school ev-
ery year to ensure that inventories are maintained according to
EDGAR, 34 C.F.R. Subtitle A, section 74.137-74.140.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-310 PARENT, EDUCATOR, AND COMMU-
NITY INVOLVEMENT IN PROGRAM PLANNING—PRO-
GRAM REQUIREMENT. Each school district that seeks an alloca-
tion of funds under Chapter 2 shall ((consutt)) provide for systematic
consultation two or more times during the year with parents, teachers,

administrators, and educators and other ((interested-parties—inprepare

by)) groups involved including librarians, school counselors, social
workers, etc., in the design, planning, implementation, and allocation
of funds for programs authorized under Chapter 2. The designated lo-
cal administrator will submit these program plans and budget to the
school district board of directors for ((adoption)) approval. Such con-
sultation shall be documented to demonstrate compliance with this
section.
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AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-320 SUBSTANCE OF ANNUAL SCHOOL
DISTRICT APPLICATION. The school district's annual application,
required by WAC 392-165-315, shall contain the following:

(1) Assurances as required by WAC 392-165-322.

(2) Planned Chapter 2 expenditures by program object and activity
in each targeted assistance area as required by WAC 392-165-325.

(3) ((Planmed—cxpenditurcs—for—pubtic—and—private—schoots—by—sub-

; . e skitts):
chapter—program ;n:ludmg snb:.hapftu Hl (ha‘ sll: Sk'"s)E s?bc"a. plt::l B

-)) Description of the projects,
and activities the district has designed to carry out programs under one
or more of the following seven targeted assistance areas:

(a) Meeting needs of students at risk;

(b) Acquisition and use of instructional and educational materials;

(c) Innovative programs designed to carry out school-wide improve-
ments and effective schools programs;

(d) Training and professional staff development;

(e) Programs of training to enhance ability of teachers and counse-
lors to identify students with reading problems that place them at risk
for illiteracy in their adult years;

(f) Programs to enhance personal excellence of students and student
achievement; and

(g) Other innovative projects which would enhance the educational
program and climate of a school.

(4) The reasons for selection of such programs, projects, and
activities.

(5) Description of how assistance with Chapter 2 dollars will con-
tribute to goals of the program of improving student achievement or
improving quality of education for students.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-322 ONE YEAR ASSURANCES. Each school
district that receives an allocation of federal funds under Chapter 2
shall submit to the superintendent of public instruction once a year the
following:

(1) An assurance of school district compliance with chapter 392-165
WAC.

(2) An assurance that funds received under Chapter 2 shall supple-
ment and not supplant funds available from nonfederal sources.

(3) An assurance that children enrolled in eligible private, nonprofit
schools which have submitted a statement of intention to participate in
Chapter 2 programs within the district shall be provided equitable
participation in benefits of funds received from Chapter 2.

(4) An assurance that the school district shall keep records and pro-
vide information to the superintendent of public instruction regarding
Chapter 2 programs in such manner as required by the superintendent
of public instruction.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-325 PLANNED EXPENDITURES BY PRO-
GRAM OBJECT AND ACTIVITY. Each school district’s planned
expenditures shall be summarized for all Chapter 2 ((subchapters))
expenditures in each of the seven targeted assistance areas selected by
program object and activity on forms provided by the superintendent
of public instruction.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-330 BOARD APPROVAL((=SUBEHAPTER
ATBAND-€CAETPHTIES)). (( trity—+
i teatiom;)) The local board of directors shall review
and approve ((z~deseripti ; rcrindreates

l . e I ‘ ,l F | .
ton)) the annual application

before submitting it to the office of the superintendent of public
instruction.

AMENDATORY SECTION (Amending Order 88-22, filed 10/7/88)

WAC 392-165-340 APPROVED BUDGET VARIANCE—
((FPWENT¥)) TEN PERCENT ALLOWED. School districts may
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make annual expenditure adjustments on Form SPI F-1000B by in-
creasing some approved activity—object cell amounts of up to ((twen=
ty)) ten percent of and decreasing others without filing a request for a
budget revision with the superintendent of public instruction provided
the increases, in total, do not exceed ((twenty)) ten percent of the
grand subtotal, (i.c., the sum of all objects of expenditure shown on the
subtotal line of the approved Federal Project Budget, Form SPI F-
1000B) and do not increase the amount of the grand subtotal.

AMENDATORY SECTION (Amending Order 84-6 [Order 88-22],
filed 2/29/84 [10/7/88])

WAC 392-165-345 BUDGET REVISIONS—UPDATING
PLANNED EXPENDITURES. Except as provided in WAC 392~
165-340, each school district shall expend Chapter 2 moneys in ac-
cordance with ((ptanmed-expenditures)) the budget documentation and
program description included in the application submitted to and ap-
proved by the superintendent of public instruction. A school district
shall be required to file a request for a (( TSt

jeation)) revision to its approved budget

whenever one of the following circumstances apply:

(1) The district intends to increase expenditure beyond the approved
amount;

(2) The district intends to change by more than ten percent of the
grand subtotal;
" (3) The district intends to expend moneys in any activity or object
where no moneys were previously budgeted.

Reviser's note: The bracketed material preceding the section above
was supplied by the code reviser's office.

NEW SECTION

WAC 392-165-347 CHAPTER 2 CARRYOVER PROVI-
SIONS. Local school districts may carry over unobligated Chapter 2
funds to the fiscal year succeeding the year for which they were ap-
propriated. However, local districts are not allowed to do the following:

(1) Carry over a large amount of funds that preclude the district
from operating its current Chapter 2 projects successfully; or

(2) Designing current projects to use only a small amount of the al-
location to carry over a large amount of funds.

A school district that wishes to carry over fifty percent or more of
the allocation shall submit a written plan to the superintendent of
public instruction for prior approval by April 30.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-360 SUPERVISORY EXPENDITURES. A
school district that charges any portion of supervisory expenditures as
a direct expenditure to the Chapter 2 program shall document such
expenditures, including the proportion of supervisory FTE so designat-
ed and wilf keep time and effort documentation on all staff paid in part
or full time with Chapter 2 funds.

NEW SECTION

WAC 392-165-362 REALLOCATION OF CHAPTER 2
FUNDS. The superintendent of public instruction may reallocate
funds to other local districts from a district that does not choose to
participate in the Chapter 2 program, a district that has Chapter 2
funds that exceeds the amount required to run a program, or that are
recovered by the superintendent of public instruction based on a deter-
mination by the state that the local district has failed to spend local
Chapter 2 funds in accordance with applicable law. Reallocation of
funds may be made only during the fiscal year for which funds were
appropriated or during the succeeding fiscal year; must be made in ac-
cordance with the purpose of Chapter 2; and must be spent in accord-
ance with the requirements in Chapter 2 federal regulations.
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NEW SECTION

WAC 392-165-415 BUDGET REVISION REQUIRE-
MENTS—TWO REVISIONS LIMITATION. Districts may request
no more than two budget revisions per school fiscal year.

NEW SECTION

WAC 392-165-420 BUDGET REVISION REQUIRE-
MENTS—FINAL APPROVAL DATE. No budget revisions will be
approved after August 31.

AMENDATORY SECTION (Amending Order 846, filed 2/29/84)

WAC 392-165-425 CONSTRUCTION ((ANB—PORTABLE
EEASEAPUREHASE)). ((

termine-that-thcabove-conditions-doexist:)) No Chapter 2 funds may
be used to perform repairs, minor remodeling, or construction of pri-
vate school facilities. A local school district may use Chapter 2 funds
to perform repairs, minor remodeling, or construction of public facili-
ties as may be necessary to carry out its responsibtlity under this part.

AMENDATORY SECTION (Amending Order 84-6, filed 2/29/84)

WAC 392-165-430 ACQUISITION, CONTROL AND DISPO-
SITlON OF ((PROPERTY)) QUIPMEN ((Acquisitiom;—controt

consistent—with—34—€FR—298:27):)) Except to purchase computer

hardware for instructional purposes listed in WAC 392-165-325
Chapter 2 funds may not be used to purchase general classroom in-
structional equipment unless that instructional equipment is used only
as a part of a specific program under one of the seven targeted assist-
ance areas and has prior approval on the Chapter 2 application. All
equipment purchased from Chapter 2 funds must be labeled "Chapter
2." Inventories must be maintained and updated every two years. Dis-
tricts will follow all procedures for usage, inventory, and disposition
listed in the Education Department General Administration Regula-
tions (EDGAR) 34 C.F.R. 80.32.

AMENDATORY SECTION (Amending Order 846, filed 2/29/84)

WAC 392-165-460 APPROVAL OF CHAPTER 2 PROGRAM
APPLICATION BY THE OFFICE OF THE SUPERINTENDENT
OF PUBLIC INSTRUCTION. (1) Final approval of a Chapter 2
program shall be given to a school district when the superintendent of
public instruction has received a completed application in accordance
with WAC 392-165-320 through 392-165-327 and 34 CFR ((298-%
and—(b))) 298.6, 298.11, 298.12-298.14 and is assured that the
school district has satisfied all yearly reporting requirements and com-

pliance agreements from the previous year((;untess-theagreementex-
T )

(2) Programs shall not be implemented without ((prior)) approval
from the superintendent of public instruction. The effective approval
date shall be July 1, of each year for applications received prior to July
1, or the subsequent date on which the complete application is received
by the superintendent of public instruction.

(3) Fiscal expenditures made prior to the effective approval date in-
dicated on an application or a request for budget revision shall not be
allowed.

(4) Consistent with P.L. ((93=388)) 100.297, any school district
shall have an opportunity to appeal a decision of the superintendent of
public instruction, first to the superintendent of public instruction and
then to the United States Secretary of Education.

(5) All districts with approved, nonprofit, private schools within
their boundaries must return to the office of the superintendent of
public _instruction "Participation in Federal Programs" Form 829 for
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each school by the end of February, as part of their application. Re-
imbursement and approval will be withheld until all forms are
received.

(6) Applications received after November 30 will not be processed
and the funds will be reallocated.

AMENDATORY SECTION (Amending Order 866, filed 7/18/86)

WAC 392-165-500 ((DISTRIBUHON—OF)) ALLOCATION
FORMULA_ FOR DISTRIBUTION OF EIGHTY PERCENT
CHAPTER 2 MONEYS TO LOCAL SCHOOL DISTRICTS.
((€1))) For the purpose of this section, the term:

((2))) (1) "Student enrollment” shall mean the head count for
public and private schools (( )
submitted by the school districts to the office of the superintendent of
public instruction on October | of each prior year.

() (2) "Low income student enrollment" shall mean those stu-
dents who ((

district)) are eligible for a free or reduced price lunch.
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The eighty percent allocation formula to all school districts is based
on sixty—seven percent enrollment and thirty—three percent low income
based on the number of free and reduced price lunches served.

NEW SECTION

WAC 392-165-510 PROGRAM COMPLIANCE REVIEW.
The superintendent of public instruction shall conduct program com-
pliance review of all school districts receiving Chapter 2 funds. Re-
views shall occur at least once within a four—year plan as established
by the superintendent of public instruction. If a school district is not
reviewed due to exceptional or uncontrollable circumstances, these dis-
tricts will have first priority for review the following year.

Following the review the school district will have thirty days to re-
spond to the superintendent of public instruction if there are excep-
tions. Substantial noncompliance or failure by the school district to re-
spond and/or initiate corrective action in a timely manner shall be
subject to actions prescribed in WAC 392-165-440, 392-165-445,
and 392-165-450.

REPEALER

The following sections of the Washington Administrative Code are
repealed:

WAC 392-165-240 DEFINITION—BASIC SKILLS.

WAC 392-165-327 PLANNED EXPENDITURES BY SUB-
CHAPTER PROGRAM.

WAC 392-165-332 BOARD APPROVAL—SUBCHAPTER A
ACTIVITIES.

WAC 392-165-342 APPROVED PROGRAM VARIANCE—
TWENTY PERCENT ALLOWED.

WSR 92-11-029
NOTICE OF PUBLIC MEETINGS
CONVENTION AND TRADE
CENTER
[Memorandum—May 13, 1992]

The board of directors of the Washington State Conven-
tion and Trade Center will meet on Wednesday, May
20, 1992, at 2:00 p.m. in Room 309 of the Convention
Center, 800 Convention Place, Seattle. If you have any
questions regarding this meeting, please call 447-5000.

WSR 92-11-030
NOTICE OF PUBLIC MEETINGS
WORKFORCE TRAINING AND EDUCATION
COORDINATING BOARD
[Memorandum—May 15, 1992]

On April 29, 1992, the Washington State Workforce
Training and Education Coordinating Board adopted a
meeting schedule for the remainder of 1992. I have pro-
vided those dates below for publication in the
Washington State Register.

Tuesday, June 30, 1992
Tuesday, July 28, 1992
Friday, August 28, 1992
Tuesday, September 29, 1992
Wednesday, October 21, 1992
Tuesday, November 24, 1992
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WSR 92-11-031
NOTICE OF PUBLIC MEETINGS
LEGAL FOUNDATION
OF WASHINGTON
[Memorandum—May 14, 1992]

We previously notified you of 1992 meeting dates for the
board of trustees of the Legal Foundation of
Washington. At their May board meeting, the previously
announced meeting for November 20, 1992, was re-
scheduled to December 4, 1992. The following lists the
remaining meeting dates scheduled for 1992 by the
board of trustees of the Legal Foundation of
Washington, for publication by the code reviser as re-
quired by the Washington Supreme Court.

September 25, 1992  Seattle

9:00 a.m. Bogle and Gates, Floor 51
Two Union Square
Sixth and Union

November 6, 1992 Grant Committee Meeting

9:00 a.m. Seattle, Logan Building
500 Union
December 4, 1992 Seattle

10:30 a.m. Bogle and Gates, Floor 51
Two Union Square

Sixth and Union

WSR 92-11-032
PERMANENT RULES
WASHINGTON STATE PATROL
[Filed May 15, 1992, 2:21 p.m.]

Date of Adoption: May 1, 1992,

Purpose: To provide safety for the hazardous materi-
als response teams vehicles when they are on the scene
of an incident and to warn the motoring public.

Citation of Existing Rules Affected by this Order:
Amending WAC 204-38-030 and 204-38-040.

Statutory Authority for Adoption: RCW 46.37.300.

Pursuant to notice filed as WSR 92-05-015 on Feb-
ruary 10, 1992.

Effective Date of.Rule: Thirty—one days after filing.

May 1, 1992
George B. Tellevik
Chief

AMENDATORY SECTION (Amending Order 81-04—
01, filed 4/30/81)

WAC 204-38-030 DEFINITIONS. (1) "Flashing”
lamps shall include those lamps which emit a beam of
light which is broken intermittently and regularly by use
of an electronic or electric switch, a rotating reflector, a
rotating lamp, or a strobe lamp.

(2) "Other construction and maintenance vehicles”
shall mean those vehicles owned or operated by a private
company which is in the process of providing highway
construction or maintenance services or is working in
conjunction with any public utility.
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(3) "Pilot cars” shall mean those vehicles which are
used to provide escort for overlegal size loads upon the
roadways of this state.

(4) "Public utilities vehicles" shall mean those vehi-
cles used for construction, operations, and maintenance,
and which are owned or operated by a public or private
utility, including, but not limited to, companies provid-
ing water, electricity, natural gas, telephone, and televi-
sion cable services, and railroads.

(5) "Tow trucks" shall mean those vehicle engaged in
removing disabled or abandoned vehicles from the road-
way and which are used primarily for that purpose.

(6) "Animal control vehicles" shall mean those vehi-
cles, either publicly or privately owned, which are used
primarily for transportation of animals to or from ani-
mal shelters, humane society facilities, or veterinary
medicine facilities.

(7) "Hazardous materials response team vehicles”
shall mean those vehicles either publicly or privately
owned which are used for responding to hazardous ma-
terials incidents.

AMENDATORY SECTION (Amending Order 81-04-
01, filed 4/30/81)

WAC 204-38-040 MOUNTING OF LAMPS.
One or more flashing amber lamps may be mounted on
public utilities vehicles, other construction and mainte-
nance vehicles, pilot cars, tow trucks, ((amd)) animal
control vehicles, and hazardous materials response team
vehicles. The lamp(s) shall be mounted and shall be of
sufficient intensity so as to be clearly visible to ap-
proaching traffic for at least five hundred feet in normal
sunlight.

The provisions of WAC 204-72-030 and 204-72-040
shall be adhered to as they relate to the mounting of
warning lamps.

WSR 92-11-033
PERMANENT RULES
LOTTERY COMMISSION
[Filed May 15, 1992, 4:06 p.m.]

Date of Adoption: May 15, 1992.

Purpose: To establish the game play rules and criteria
for determining winners of Instant Game Nos. 77
("Three Cards Up"), 78 ("Applebucks"), 79 ("Movie
Money"), and 80 ("Bowling for Bucks"); and to amend
WAC 315-30-020, 315-30-030, 315-30-040, 315-
33A-010, 315-33A-020, 315-34-010, 315-34-020, and
315-34-040.

Citation of Existing Rules Affected by this Order:
Amending WAC 315-30-020, 315-30-030, 315-30-
040, 315-33A-010, 315-33A-020, 315-34-010, 315-
34-020, and 315-34-040.

Statutory Authority for Adoption: RCW 67.70.040.

Pursuant to notice filed as WSR 92-08-093 on March
31, 1992.

Changes Other than Editing from Proposed to Adopt-
ed Version: In the proposed version of WAC 315-11~-
791(5), the movie video promotion was to offer, among
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other features, reduced rates on video rentals and pur-
chases. The video promotion was adopted, however, re-
duced rates on video rentals and purchases were replaced
with promotional gifts to be awarded through random

drawings.
Effective Date of Rule: Thirty—one days after filing.
May 15, 1992
Evelyn Y. Sun
Director

NEW SECTION

WAC 315-11-770 DEFINITIONS FOR IN-
STANT GAME NUMBER 77 ("THREE CARDS
UP"). (1) Play symbols: The following are the "play
symbols”: "A"; "K"; "Q"; "J"; "10"; "9"; "7"; "6"; "5";
"4"; "3"; and "2." One of these symbols appears in each
of the six play spots on the front of the ticket. The six
play spots shall be divided into two separate sets of three
horizontally adjoining play spots. Each set of three hori-
zontally adjoining play spots shall be known as a play-
field and shall be covered with latex. Each ticket shall
have two playfields.

(2) Play symbol captions: The small printed charac-
ters appearing below each play symbol which verify and
correspond with that play symbol. The caption is a
spelling out, in full or abbreviated form of the play sym-
bol. One and only one of these captions appears under
each play symbol. For Instant Game Number 77, the
captions which correspond with and verify the play sym-
bols are:

PLAY SYMBOL CAPTION
A ACE
K KNG
Q QUE
J JAK
10 TEN
9 NIN
7 SEV
6 SIX
5 FIV
4 FOR
3 THR
2 TWO

(3) Validation number: The unique nine-digit number
on the front of the ticket. The number is covered by la-
tex covering.

(4) Pack-Ticket number: The eleven—digit number of
the form 07700001-000 printed on the front of the tick-
et. The first three digits are the game identifier. The first
eight digits of the pack-ticket number for Instant Game
Number 77 constitute the "pack number" which starts
at 07700001, the last three digits constitute the "ticket
number” which starts at 000 and continues through 399
within each pack of tickets.

(5) Retailer verification codes: Codes consisting of
small letters found under the latex covering on the front
of the ticket which the lottery retailer uses to verify in-
stant winners of $25.00 and less. For Instant Game
Number 77, the retailer verification codes are three-
letter codes, with each letter appearing in a varying
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three of six locations among the play symbols on the
front of the ticket. The retailer verification codes are:

VERIFICATION CODE PRIZE
ONE $1.00
TWO $2.00 ($2; $1 & $1)
FOR $4.00 (34; $2 & $2)
NIN $9.00 (35 & $4)
TTN $21.00 ($21)

(6) Pack: A set of four hundred fanfolded instant
game tickets separated by perforations and packaged in
plastic shrinkwrapping.

NEW SECTION

WAC 315-11-771 CRITERIA FOR INSTANT
GAME NUMBER 77. (1) The price of each instant
game ticket shall be $1.00.

(2) Determination of prize winning tickets: An instant
prize winner is determined in the following manner:

(a) The bearer of a ticket having play symbols in one
of the playfields which total one of the following num-
bers shall win the corresponding prize:

15-8%1.00
16 - § 2.00
17 - § 4.00
18 -8 5.00
19 — $21.00
20 - $50.00
21 - $2,500

(b) In determining the total in a playfield, a number
play symbol shall count its face value; J, Q, and K shall
each count ten and A shall count 11.

(c) Play symbols from one playfield may not be
mixed, combined, or intermingled with play symbols
from the other playfield.

(d) The bearer of a ticket having a winning set of
symbols in both playfields shall win the total amount of
the prizes won in each playfield.

(3) No portion of the display printing nor any extra-
neous matter whatever shall be usable or playable as a
part of the instant game.

(4) The determination of prize winners shall be sub-
ject to the general ticket validation requirements of the
lottery as set forth in WAC 315-10-070, to the particu-
lar ticket validation requirements for Instant Game
Number 77 set forth in WAC 315-11-772, to the confi-
dential validation requirements established by the direc-
tor, and to the requirements stated on the back of each
ticket.

(5) Notwithstanding any other provisions of these
rules, the director may:

(a) Vary the length of Instant Game Number 77,
and/or

(b) Vary the number of tickets sold in Instant Game
Number 77 in a2 manner that will maintain the estimated
average odds of purchasing a winning ticket.

NEW SECTION

WAC 315-11-772 TICKET VALIDATION RE-
QUIREMENTS FOR INSTANT GAME NUMBER
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77. (1) In addition to meeting all other requirements in
these rules and regulations, to be a valid instant game
ticket for Instant Game Number 77 all of the following
validation requirements apply.

(a) Exactly one play symbol must appear in each of
the six play spots under the latex covering on the front
of the ticket.

(b) Each of the six play symbols must have a caption
below it, and each must agree with its caption.

(¢) The display printing and the printed numbers, let-
ters, and symbols on the ticket must be regular in every
respect and correspond precisely with the artwork on file
with the director. The numbers, letters, and symbols
shall be printed as follows:

Play Symbol Font
Caption Font
Validation Font

Validation Font
Validation Font

Play Symbols

Captions

Pack-Ticket Number
Validation Number
Retail Verification Code

(d) Each of the play symbols and its caption, the vali-
dation number, pack-ticket number and retailer verifi-
cation code must be printed in black ink.

(e) Each of the play symbols must be exactly one of
those described in WAC 315-11-770(1) and each of the
captions must be exactly one of those described in WAC
315-11-770(2).

(2) Any ticket not passing all the validation require-
ments in WAC 315-10-070 and subsection (1) of this
section is invalid and ineligible for any prize.

NEW SECTION

WAC 315-11-780 DEFINITIONS FOR IN-
STANT GAME NUMBER 78 ("APPLEBUCKS"). 1)
Play symbols: The following are the "play symbols":
TE TR TS A "G s and
"¢ ." One of these play symbols appears in each of the
six play spots under the latex covering on the front of
the ticket.

(2) Play symbol captions: The small printed charac-
ters appearing below each play symbol which verify and
correspond with that play symbol. The caption is a
spelling out, in full or abbreviated form of the play sym-
bol. One and only one of these captions appears under
each play symbol. For Instant Game Number 78, the
captions which correspond with and verify the play sym-
bols are:

PLAY SYMBOL CAPTION

SKIER
MOOSE
CHRY
SHIP
TREE
FISH
PLANE
APPLE

ool ¥k

(3) Validation number: The unique nine—digit number
on the front of the ticket. The number is covered by la-
tex covering.
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(4) Pack-ticket number: The eleven—digit number of
the form 07800001-000 printed on the front of the tick-
et. The first three digits are the game identifier. The first
eight digits of the pack-ticket number for Instant Game
Number 78 constitute the "pack number” which starts
at 07800001; the last three digits constitute the "ticket
number” which starts at 000 and continues through 399
within each pack of tickets.

(5) Retailer verification codes: Codes consisting of
small letters found under the removable latex covering
on the front of the ticket which the lottery retailer uses
to verify instant winners of $25 or less. For Instant
Game Number 78, the retailer verification codes are
three—letter codes, with each letter appearing in a vary-
ing three of six locations among the play symbols on the
front of the ticket. The retailer verification codes are:

VERIFICATION CODE PRIZE
ONE $1.00
TWO $2.00 .
FOR $4.00
SVN $7.00
SVT $17.00

(6) Pack: A set of four hundred fanfolded instant
game tickets separated by perforations and packaged in
plastic shrinkwrapping.

NEW SECTION

WAC 315-11-781 CRITERIA FOR INSTANT
GAME NUMBER 78. (1) The price of each instant
game ticket shall be $1.00.

(2) Determination of prize winning tickets: An instant
prize winner is determined in the following manner:

The bearer of a ticket having the following play sym-
bols in any three of the six spots beneath the removable
covering on the front of the ticket shall win the following
prize:

Three £ play symbols — Win $  1.00
Three 7% play symbols — Win §  2.00
Three & play symbols - Win §  4.00
Three & play symbols — Win $§  7.00
Three 4 play symbols — Win $ 17.00
Three <¢ play symbols — Win § 40.00
Three sg= play symbols — Win $ 80.00
Three ¢ play symbols - Win $ 10,000

(3) No portion of the display printing nor any extra-
neous matter whatever shall be usable or playable as a
part of the instant game.

(4) The determination of prize winners shall be sub-
ject to the general ticket validation requirements of the
lottery as set forth in WAC 315-10-070, to the particu-
lar ticket validation requirements for Instant Game
Number 78 set forth in WAC 315-11-782, to the confi-
dential validation requirements established by the direc-
tor, and to the requirements stated on the back of each
ticket.
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(5) Notwithstanding any other provisions of these
rules, the director may:

(a) Vary the length of Instant Game Number 78;
and/or

(b) Vary the number of tickets sold in Instant Game
Number 78 in a manner that will maintain the estimated
average odds of purchasing a winning ticket.

NEW SECTION

WAC 315-11-782 TICKET VALIDATION RE-
QUIREMENTS FOR INSTANT GAME NUMBER
78. (1) A valid instant game ticket for Instant Game
Number 78 shall meet all of the following validation re-
quirements as well as all other requirements in these
rules and regulations.

(a) Exactly one play symbol must appear in each of
the six play spots under the removable latex covering on
the front of the ticket.

(b) Each of the six play symbols must have a caption
below it, and each must agree with its caption.

(c) The display printing and the printed numbers, let-
ters, and symbols on the ticket must be regular in every
respect and correspond precisely with the artwork on file
with the director. The numbers, letters, and symbols
shall be printed as follows:

Play Symbol Font
Caption Font
Validation Font
Validation Font
Validation Font

Play Symbols

Captions

Pack-Ticket Number
Validation Number
Retail Verification Code

(d) Each of the play symbols and its caption, the vali-
dation number, pack-ticket number and retailer verifi-
cation code must be printed in black ink.

(e) Each of the play symbols must be exactly one of
those described in WAC 315-11-780(1) and each of the
captions must be exactly one of those described in WAC
315-11-780(2).

(2) Any ticket not passing all the validation require-
ments in WAC 315-10-070 and subsection (1) of this
section is invalid and ineligible for any prize.

NEW SECTION

WAC 315-11-790 DEFINITIONS FOR IN-
STANT GAME NUMBER 79 ("MOVIE MONEY").
(1) Play symbols: The following are the "play symbols":
"$1.00"; "$2.00"; "$4.00"; "$9.00"; "$19.00"; "$50.00";
"$500"; "$5,000." One of these play symbols appears in
each of the six blocks under the scratch—off material
covering the game play data.

(2) Play symbol captions: The small printed charac-
ters appearing below each play symbol which verify and
correspond with that play symbol. The caption is a
spelling out, in full or abbreviated form of the play sym-
bol. One and only one of these captions appears under
each play symbol. For Instant Game Number 79, the
captions which correspond with and verify the play sym-
bols are:




WSR 92-11-033

PLAY SYMBOL CAPTION
$ 1.00 ONE DOL
$ 200 TWO DOL
$ 400 FOR DOL
$ 9.00 NIN DOL
$ 19.00 NIT DOL
$ 50.00 $FIFTYS
$ 500 FIVHUND
$ 5,000 FIVTHOU

(3) Validation number: The unique nine-~digit number
on the front of the ticket. The number is covered by la-
tex covering.

(4) Pack-ticket number: The eleven-digit number of
the form 07900001-000 printed on the front of the tick-
et. The first eight digits of the pack-ticket number for
Instant Game Number 79 constitute the "pack number”
which starts at 07900001; the last three digits constitute
the "ticket number" which starts at 000 and continues
through 399 within each pack of tickets.

(5) Retailer verification codes: Codes consisting of
small letters found under the removable covering on the
front of the ticket which the lottery retailer uses to veri-
fy instant winners of $25.00 or less. For Instant Game
Number 79, the retailer verification code is a three-let-
ter code, with each letter appearing in a varying three of
six locations beneath the removable covering and among
the play symbols on the front of the ticket. The retailer
verification codes are:

VERIFICATION CODE PRIZE
ONE $ 1.00
TWO $ 2.00
FOR $ 4.00
NIN $ 9.00
NIT $19.00

(6) Pack: A set of four hundred fanfolded instant
game tickets separated by perforations and packaged in
plastic shrinkwrapping.

NEW SECTION

WAC 315-11-791 CRITERIA FOR INSTANT
GAME NUMBER 79. (1) The price of each instant
game ticket shall be $1.00.

(2) Determination of prize winning tickets: An instant
prize winner is determined in the following manner:

The bearer of a ticket having the following play sym-
bols in any three of the six spots beneath the removable
covering on the front of the ticket shall win the following
prize:

Three $1.00 play symbols — Win $1.00
Three $2.00 play symbols — Win $2.00
Three $4.00 play symbols - Win $4.00
Three $9.00 play symbols — Win $9.00
Three $19.00 play symbols — Win $19.00
Three $50.00 play symbols — Win $50.00
Three $500 play symbols — Win $500
Three $5,000 play symbols — Win $5,000
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(3) No portion of the display printing nor any extra-
neous matter whatever shall be usable or playable as a
part of the instant game.

(4) The determination of prize winners shall be sub-
ject to the general ticket validation requirements of the
lottery as set forth in WAC 315-10-070, to the particu-
lar ticket validation requirements for Instant Game
Number 79 set forth in WAC 315-11-792, to the confi-
dential validation requirements established by the direc-
tor, and to the requirements stated on the back of each
ticket.

(5) A movie video promotion shall be offered in con-
junction with Instant Game Number 79. The ticket shall
contain a message under the latex covering informing
the player whether cash or a video promotional gift has
been won. Every nonwinning "Movie Money" ticket
shall be eligible for entry into drawings for additional
promotional gifts. Procedures for redemption of the vid-
eo promotional gifts and drawings shall be established
by the director.

(6) Notwithstanding any other provisions of these
rules, the director may:

(a) Vary the length of Instant Game Number 79;
and/or

(b) Vary the number of tickets sold in Instant Game
Number 79 in a manner that will maintain the estimated
average odds of purchasing a winning ticket.

NEW SECTION

WAC 315-11-792 TICKET VALIDATION RE-
QUIREMENTS FOR INSTANT GAME NUMBER
79. (1) A valid instant game ticket for Instant Game
Number 79 shall meet all of the following validation re-
quirements as well as all other requirements in these
rules and regulations:

(a) Exactly one play symbol must appear under each
of the six rub—off spots on the front of the ticket.

(b) Each of the six play symbols must have a caption
below it and each must agree with its caption.

(c) The display printing and the printed numbers, let-
ters, and symbols on the ticket must be regular in every
respect and correspond precisely with the artwork on file
with the director. The numbers, letters, and symbols
shall be printed as follows:

Play Symbol! Font
Caption Font
Validation Font
Validation Font
Validation Font

Play Symbols

Captions

Pack-Ticket Number
Validation Number
Retail Verification Code

(d) Each of the play symbols and its caption, the vali-
dation number, pack—ticket number and retailer verifi-
cation code must be printed in black ink.

(e) Each of the play symbols must be exactly one of
those described in WAC 315-11-790(1) and each of the
captions must be exactly one of those described in WAC
315-11-790(2).

(2) Any ticket not passing all the validation require-
ments in WAC 315-10-070 and subsection (1) of this
section is invalid and ineligible for any prize.
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NEW SECTION

WAC 315-11-800 DEFINITIONS FOR IN-
STANT GAME NUMBER 80 ("BOWLING FOR
BUCKS"). (1) Play symbols: The following are the
"play symbols": "140"; "141"; "142"; "143"; "144";
"1457; "146"; "149"; "220"; "221"; "222"; "223";
"224°"; "225"; "226"; "229"; "250"; "251"; "252";
"253"; "254"; "255"; "256"; and "259." One of these
symbols appears under each of the three play spots un-

.der the latex covering in the "your score" column and
under each of the three play spots under the latex cov-
ering in the "their score” column in the playfield on the
front of the ticket.

(2) Play symbol captions: The small printed charac-
ters appearing below each play symbol which correspond
with and verify that play symbol. One and only one cap-
tion appears under each play symbol. The play symbol
captions for Instant Game Number 80 shall consist of
the number 1, 2, or 3, in parentheses, to indicate the lo-
cation of the play symbol in game (row) 1, game (row)
2, or game (row) 3, followed by the three digit numeri-
cal play symbol.

(3) Prize symbols: The following are the "prize sym-
bols": "$1.00"; "$2.00"; "$5.00"; "$8.00"; "$40.00";
"$5,000." One of these prize symbols appears in the
prize column of each game (row) in the playfield on the
front of the ticket.

(4) Prize symbol captions: The small printed charac-
ters appearing below the prize symbol which verify and
correspond with that prize symbol. The caption is a
spelling out, in full or abbreviated form, of the prize
symbol. One and only one caption appears under each
prize symbol. The number 1, 2, or 3 precedes each cap-
tion to indicate the location of the caption in Game 1,
Game 2, or Game 3. For Instant Game Number 80, the
prize symbols and their corresponding captions are:

PRIZE SYMBOL CAPTION
$ 1.00 ONE
$ 2.00 TWO
$ 5.00 FIV
$ 8.00 EGT
$40.00 FORTY
$5,000 FIVTHO

(5) Validation number: The unique nine—digit random
number on the front of the ticket. The number is covered
by latex.

(6) Pack-ticket number: The eleven—digit number of
the form 08000001000 printed on the front of the tick-
et. The first three digits are the game identifier. The first
eight digits of the pack—ticket number for Instant Game
Number 80 constitute the "pack number" which starts
at 08000001; the last three digits constitute the "ticket
number" which starts at 000 and continues through 399
within each pack of tickets.

(7) Retailer verification codes: Codes consisting of
small letters found under the removable latex covering
on the front of the ticket which the lottery retailer uses
to verify instant winners of $25.00 and less. For Instant
Game Number 80, the retailer verification codes are
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three-letter codes, with each letter appearing in a vary-
ing three of six locations among the play symbols and
prize symbols on the front of the ticket. The retailer
verification codes are:

VERIFICATION CODE PRIZE
ONE $1.00
TWO $2.00 (%1 and $1; $2)
FIV $5.00 (85)
EGT $8.00 (85, $2 and $1)
SXT $16.00 (38 and $8)

(8) Pack: A set of four hundred fanfolded instant
game tickets separated by perforations and packaged in
a plastic bag or plastic shrinkwrapping.

NEW SECTION

WAC 315-11-801 CRITERIA FOR INSTANT
GAME NUMBER 80. (1) The price of each instant
game ticket shall be $1.00.

(2) Determination of prize winning tickets: An instant
prize winner is determined in the following manner: The
bearer of a ticket having a play symbol in the "your
score” column that is a larger number than the play
symbol in the "their score” column in the same game
(row) shall win the prize shown in the prize column for
that game (row). The bearer of a ticket having winning
play symbols in more than one game (row) shall win the
sum of the prizes in each winning game (row). Play
symbols in different games (rows) may not be combined
to win a prize.

(3) No portion of the display printing nor any extra-
neous matter whatever shall be usable or playable as a
part of the instant game. _

(4) The determination of prize winners shall be sub-
ject to the general ticket validation requirements of the
lottery as set forth in WAC 315-10-070, to the particu-
lar ticket validation requirements for Instant Game
Number 80 set forth in WAC 315-11-802, to the confi-
dential validation requirements established by the direc-
tor, and to the requirements stated on the back of each
ticket.

(5) Notwithstanding any other provisions of these
rules, the director may:

(a) Vary the length of Instant Game Number 80
and/or

(b) Vary the number of tickets sold in Instant Game
Number 80 in a manner that will maintain the estimated
average odds of purchasing a winning ticket.

NEW SECTION

WAC 315-11-802 TICKET VALIDATION RE-
QUIREMENTS FOR INSTANT GAME NUMBER
80. (1) In addition to meeting all other requirements in
these rules and regulations, a valid instant game ticket
for Instant Game Number 80 shall comply with all of
the following validation requirements:

(a) Exactly one play symbol must appear under each
of the three rub—off spots in the "your score” column
and under each of the three rub—off spots in the "their
score” column on the front of the ticket.
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(b) Each of the six play symbols must have a caption
below and each must agree with its caption.

(c¢) Exactly one prize symbol for each of the three
games (rows) must appear under the rub-off material
covering the prize column on the front of the ticket.

(d) Each of the three prize symbols must have a cap-
tion below and each must agree with its caption.

(e) The display printing and the printed numbers, let-
ters, and symbols on the ticket must be regular in every
respect and correspond precisely with the specifications
on file with the director. The numbers, letters, and sym-
bols shall be printed as follows:

Play Symbols

Prize Symbols
Captions
Pack-Ticket Number

Validation Number
Retailer Verification Code

Play Symbol Font
Prize Symbol Font
Caption Font
Validation Font
Validation Font
Validation Font

(f) Each of the play symbols and its caption, prize
symbol and its caption, the validation number, pack-
ticket number, and the retailer verification code must be
- printed in black ink.

(g) Each of the play symbols must be exactly one of
those described in WAC 315-11-800(1); each of the
play symbol captions must be exactly one of those de-
scribed in WAC 315-11-800(2); each of the prize sym-
bols must be exactly one of those described in WAC
315-11-800(3); and each of the prize symbol captions
must be exactly one of those described in WAC 315-11-
800(4).

(2) Any ticket not passing all the validation require-
ments in WAC 315-10-070 and subsection (1) of this
section is invalid and ineligible for any prize.

AMENDATORY SECTION (Amending Order 83,
filed 12/16/85)

WAC 315-30-020 DEFINITIONS. (1) On-line
game. A lottery game in which a player pays a fee to a
lottery retailer and selects a combination of digits, num-
bers, or symbols; type and amount of play; and drawing
date and receives a computer generated ticket with those
selections printed on it. The lottery will conduct a draw-
ing to determine the winning combination(s) in accord-
ance with the rules of the specific game being played.
Each ticket bearer whose valid ticket includes a winning
combination shall be entitled to a prize if claim is sub-
mitted within the specified time period.

(2) On-line retailer. A lottery retailer authorized by
the lottery to sell on-line tickets. All on-line retailers
also shall sell (( i i i
ed-to)) instant game tickets offered by the lottery.

(3) On-line ticket. A computer—generated ticket is-
sued by an on-line retailer to a player as a receipt for
the combination(s) a player has selected. That ticket
shall be the only acceptable evidence of the
combination(s) of digits, numbers, or symbols selected.
On-line tickets may be purchased only from on-line
retailers.

(4) Ticket distribution machine (TDM). The comput-
er hardware through which an on-line retailer enters the
combination selected by a player and by which on-line
tickets are generated and claims are validated.
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(5) Drawing. The procedure determined by the direc-
tor by which the lottery selects the winning combination
in accordance with the rules of the game.

(6) Certified drawing. A drawing about which the lot-
tery and an independent certified public accountant at-
test that the drawing equipment functioned properly and
that a random selection of a winning combination
occurred.

(7) Winning combination. One or more digits, num-
bers, or symbols randomly selected by the lottery in a
drawing which has been certified. ‘

(8) Validation. The process of determining whether an
on-line ticket presented for payment is a winning ticket.

(9) Validation number. The twelve—digit number
printed on the front of each on-line ticket which is used
for validation.

(10) Ticket bearer. The person who has signed the

on-line ticket or who has possession of an unsigned
ticket. .
(11) Metropolitan area. Benton, Clark, Franklin,
King, Kitsap, Pierce, Snohomish, Spokane, Thurston,
Whatcom, and Yakima counties. (These geographic ar-
eas have been identified as the metropolitan statistical
areas in the state of Washington by the Federal Com-
mittee on Standard Metropolitan Statistical Areas of the
Office of Management and Budget.)

AMENDATORY SECTION (Amending Order 83,
filed 12/16/85)

WAC 315-30-030 ON-LINE GAMES CRITE-
RIA. (1) The base price of an on-line ((ticket)) play
shall not be less than $.50 and not more than $5.00.

(2) On the average the total of all prizes available to
be won in an on-line game shall not be less than forty—
five percent of the on—-line game's projected revenue.

(3) The manner and frequency of drawings may vary
with the type of on-line game.

(4) The times, locations, and drawing procedures shall
be determined by the director.

(5) A ticket bearer claiming a prize shall submit the
apparent winning ticket as specified by the director. The
ticket must be validated pursuant to WAC 315-30-050
by the lottery or an on-line retailer through use of the
validation number and any other means as specified by
the director.

(6) Procedures for claiming on-line prizes are as
follows:

(a) To claim an on—line game prize of $600.00 or less,
the claimant shall present the winning on-line ticket to
any on-line retailer or to the lottery.

(i) If the claim is presented to an on-line retailer, the
on-line retailer shall validate the claim and, if deter-
mined to be a winning ticket, make payment of the
amount due the claimant. If the on-line retailer cannot
validate the claim, the claimant may obtain and com-
plete a claim form, as provided in WAC 315-06-120,
and submit it with the disputed ticket to the lottery by
mail or in person. Upon determination that the ticket is
a winning ticket, the lottery shall present or mail a check
to the claimant in payment of the amount due. If the
ticket is determined to be a nonwinning ticket, the claim
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shall be denied and the claimant shall be promptly noti-
fied. Nonwinning tickets will not be returned to the
claimant.

(ii) If the claim is presented to the lottery, the claim-
ant shall complete a claim form, as provided in WAC
315-06-120, and submit it with the apparent winning
ticket to the lottery by mail or in person. Upon determi-
nation that the ticket is a winning ticket, the lottery
shall present or mail a check to the claimant in payment
of the amount due, less the withholding required by the
Internal Revenue Code. If the ticket is determined to be
a nonwinning ticket, the claim shall be denied and- the
claimant shall be promptly notified. Nonwinning tickets
will not be returned to the claimant.

(b) To claim an on-line prize of more than $600.00,
the claimant shall obtain and complete a claim form, as
provided in WAC 315-06-120, and submit it with the
apparent winning ticket to the lottery by mail or in per-
son. Upon determination that the ticket is a winning
ticket, the lottery shall present or mail a check to the
claimant in payment of the amount due, less the with-
holding required by the Internal Revenue Code. If the
ticket is determined to be a nonwinning ticket, the claim
shall be denied and the claimant shall be promptly noti-
fied. Nonwinning tickets will not be returned to the
claimant.

AMENDATORY SECTION (Amending Order 116,
filed 6/1/89)

WAC 315-30-040 DRAWINGS AND END OF
SALES PRIOR TO DRAWINGS. (1) Drawings shall
be conducted in a location and at days and times desig-
nated by the director. Each on-line drawing script shall
contain the statement, "Digits/numbers/symbols drawn
are not official until validated."

(2) The director shall announce for each type of on—
line game the time for the end of sales prior to the
drawings. TDMs will not process orders for on-line
tickets for that drawing after the time established by the
director.

(3) The director shall designate the type of equipment
to be used and shall establish procedures to randomly
select the winning combination for each type of on-line
game.

(4) The equipment used to determine the winning
combination shall not be electronically or otherwise con-
nected to the central computer or to any tapes, discs,
files, etc., generated or produced by the central comput-
er. The equipment shali be tested prior to and after each
drawing to assure proper operation and lack of tamper-
ing or fraud. Drawings shall not be certified until all
checks are completed. No prizes shall be paid until after
the drawing is certified.

(5) ((Attdrawings-shalt-be-broadeasttive-on-tetevision
ded—the—facititress, et ] b

£6))) The director shall establish procedures governing
the conduct of drawings for each type of on-line game.
The procedures shali include provisions for deviations
which include but are not limited to: (a) Drawing
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equipment malfunction before validation of the winning
combination; (b) video and/or audio malfunction during
the drawing; (c) fouled drawing; (d) delayed drawing;
and (e) other equipment, facility and/or personnel
difficulties.

((€3)) (6) In the event a deviation occurs, the draw-
ing will be completed under lottery supervision. If the
drawing was to be broadcast, the drawing shall be video
taped for later broadcast, if broadcast time is available.
The drawing shall be certified and the deviation docu-
mented on the certification form. The winning combina-
tion will be provided to the television network for dis-
semination to the public.

((€8))) (7) If during any live-broadcasted drawing for
a game, a mechanical failure or operator error causes an
interruption in the selection of all digits, numbers, or
symbols, a "foul” shall be called by the lottery drawing
official. Any digit/number/symbol drawn prior to a
"foul” being called will stand and be deemed official af-
ter passing lottery validation tests.

((€97)) (8) The director shall delay payment of all
prizes if any evidence exists or there are grounds for
suspicion that tampering or fraud has occurred. Payment
shall be made after an investigation is completed and the
drawing certified. If the drawing is not certified, another
drawing will be conducted to determine the actual
winner.

AMENDATORY SECTION (Amending WSR 91-20-
062, filed 9/25/91, effective 10/26/91)

WAC 315-33A-010 DEFINITIONS FOR
QUINTO. (1) Card suit: Heart, diamond, club, or spade
symbol. _

(2) Number: Any integer from 2 through 10 inclusive
and jack, queen, king, or ace.

(3) Set: One number and one card suit.

(4) Play: One selection of five sets.

AMENDATORY SECTION (Amending WSR 91-20-
062, filed 9/25/91, effective 10/26/91)

WAC 315-33A-020 PRICE
((FYEKET)) PLAY. The price of each
play shall be $1.00 ((
ptay)). Each Quinto ticket shall contain at least one, but
not more than five Quinto plays.

OF QUINTO
Quinto ((ticket))

AMENDATORY SECTION (Amending WSR 90-19—
048, filed 9/14/90, effective 10/15/90)

WAC 315-34-010 DEFINITIONS FOR LOTTO.
(1) Number: Any play integer from 1 through 49
inclusive.

(2) Game grids: A field of the 49 numbers found on
the play slip.

(3) Play: One selection of six numbers.

(4) Pair: Two plays.

(5) Play slip: A mark-sense game card used by play-
ers of Lotto to select plays. There shall be ten game
grids on each play slip identified as A, B, C, D, E, F, G,
H, 1, and J.
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AMENDATORY SECTION (Amending WSR 90-19-
048, filed 9/14/90, effective 10/15/90)

WAC 315-34-020 PRICE OF LOTTO ((H€K-
EF)) PLAY. The price of each Lotto ((ticket)) play
shall be ((5160)) $.50 and shall ((contaimtwo)) be sold
only in pairs for $1.00. One ticket shall contain at least
two but not more than ten plays. A player may use a
play slip to purchase up to ((five-tickets)) ten plays per
ticket as follows:

1 ((ticket)) pair: $1 — game grids A and B.
2 ((tickets)) pairs: $2 — game grids A, B, C, and D.
3 ((trckets)) pairs: $3 - game grids A, B, C, D, E,
and F.
4 ((trckets)) pairs: $4 — game grids A, B, C, D, E,
. F, G, and H.
5 ((tickets)) pairs: $5 — game grids A, B, C, D, E,

F, G,H, I, and J.

AMENDATORY SECTION (Amending WSR 92-07-
014, filed 3/6/92, effective 4/6/92)

WAC 315-34-040 PRIZES FOR LOTTO. (1) The
prize amounts to be paid to each Lotto player who se-
lects a winning combination of numbers in the first, sec-
ond, third and fourth prize categories vary due to pari-

mutuel calculation of prizes. ((Fheprizeamounts—are
| I ’ l o .  fort]

; T i distributed l oo o winm
)

ODDS OF WINNING

WINNING COMBINATIONS  PRIZE CATEGORIES (ONE PLAY)
All six winning First Prize (Jackpot) 1:13,983,816
numbers in one :

play

Any five but not six Second Prize 1:54,201
winning numbers in

one play

Any four but not Third Prize 1:1,033

five or six winning :
numbers in one play

Any three but not Fourth Prize 1:57

four, five or six
winning numbers in
one play

(2) Prize allocation. The prize allocation consists of
forty—eight percent of Lotto revenue. The prize alloca-
tion will be divided between the prize pool and the prize
reserve as follows: Prize pool— forty-six percent of
Lotto revenue; prize reserve—two percent of Lotto
revenue.

(3) Prize amounts.

(a) First prize (jackpot). ((Sixty=four—percent—of-the
prize—pootis-to)) The first prize will be the amount an-
nounced by the director as the lotto jackpot. The jackpot
will be divided equally among all players who selected
all six winning numbers in one play (in any sequence).
The director may (( ]

reserve)) utilize the prize reserve to augment the cash

[68]

Washington State Register, Issue 92-11

available to fund the jackpot prize. Any revenue re-
maining in the prize pool after providing sufficient mon-
eys for payment of all first, second, third, and fourth
prizes of that drawing shall be placed in the lotto prize
reserve for use pursuant to the terms of WAC 315-34-
040 (3)(e).

(b) Second prize. Five percent of the prize pool is to
be divided equally among all players who selected five of
the six winning numbers in one play (in any sequence).

(c) Third prize. Ten percent of the prize pool is to be
divided equally among all players who selected four of
the six winning numbers in one play (in any sequence).

(d) Fourth prize. Twenty—one percent of the prize
pool is to be divided equally among all players who se-
lected three of the six winning numbers in one play (in
any sequence).

(¢) Prize reserve. The prize reserve will be held for
payment of prizes at the discretion of the director.

(f) All prizes will be rounded to the nearest dollar.
The remainder or shortages, if any, from the rounding
process shall be placed in or taken from the prize
reserve.

(g) The holder of a winning ticket may win only one
prize per play in connection with the winning numbers
drawn and shall be entitled only to the highest prize
category won by those numbers.

(h) The holder of two or more jackpot winning tickets
with a cumulative total cash value of $250,000 or more
may elect to receive a single prize based on the total
cash value with prize payments in accordance with sub-
section (5)(a) or (b) of this section.

(i) In the event any player who has selected three,
four, five, or six of the six winning numbers does not
claim the prize won within one hundred eighty days af-
ter the drawing in which the prize was won, that player's
prize shall be retained in the state lottery account for
further use as prizes, pursuant to RCW 67.70.190.

(4) Roll-over feature.

(a) If no player selects all six winning numbers for
any given drawing, the jackpot accumulated for that
drawing will be added to the jackpot accumulation for
the next drawing. This process is repeated until the
jackpot is won.

(b) If no player selects five of the six winning numbers
for any given drawing, the second prize allocation will be
added to the jackpot accumulation for the next drawing
or placed in the prize reserve for future consideration at
the discretion of the director.

(¢) If no player selects four of the six winning num-
bers for any given drawing, the third prize allocation will
be added to the jackpot accumulation for the next draw-
ing or placed in the prize reserve for future consideration
at the discretion of the director.

(d) If no player selects three of the six winning num-
bers for any given drawing, the fourth prize allocation
will be added to the jackpot accumulation for the next
drawing or placed in the prize reserve for future consid-
eration at the discretion of the director.

(5) Prize payments will be made in accordance with
WAC 315-30-030(6).

(a) Bach prize that has a cash value of $500,000 or
more shall be paid in twenty annual payments.
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(b) Each prize that has a cash value of more than
$250,000 but less than $500,000 shall, at the discretion
of the director, be paid either in ten annual payments or
twenty annual payments.

(¢) Each prize that has a cash value of $250,000 or
less shall be paid in a single payment.

(d) For prizes paid over a period of years, the lottery
will make the first annual payment. The remaining pay-
ments will be paid in the form designated by the
director.

WSR 92-11-034
NOTICE OF PUBLIC MEETINGS
BELLINGHAM TECHNICAL COLLEGE
[Memorandum—May 18, 1992]

BOARD OF TRUSTEES

REGULAR MEETING

BUILDING G - 9 A.M.
MAY 21, 1992

In keeping with RCW 42.30.110, the board of trustees
will convene an executive session for one hour to review
professional negotiations and personnel matters. Action
may be taken, if necessary, as a result of items discussed
in the executive session.

PLEASE NOTE: From approximately 10-11 a.m., board
members are scheduled to visit the following programs:
Licensed practical nursing, office technology, parent ed-
ucation, cashier checker, and fashion merchandising.

WSR 92-11-035
PROPOSED RULES
BOARD OF
PILOTAGE COMMISSIONERS
[Filed May 18, 1992, 2:50 p.m.]

Continuance of WSR {92-08-048].

Title of Rule: WAC 296-116-185 Tariffs and pilotage
rates for the Grays Harbor pilotage district.

Purpose: To amend the pilotage tariff rate.

Statutory Authority for Adoption: RCW 88.16.035.

Statute Being Implemented: RCW 88.16.035.

Summary: The proposed amendment reflects a 5% in-
crease in the Grays Harbor pilotage district.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Washington State
Board of Pilotage Commissioners, Pier 52, Colman
- Dock, Seattle, 464-7818.

Name of Proponent: Grays Harbor Pilotage Associa-
tion, private.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: The proposed rule would increase the tariff for pi-
lotage services in the Grays Harbor pilotage district by
5%.

Proposal Changes the Following Existing Rules: Re-
flects a 5% increase over the existing rule.
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No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: Conference Room, Pier 52,
Colman Dock, Seattle, Washington 98104, on June 11,
1992, at 9:00 a.m.

Submit Written Comments to: Admiral Chet
Richmond, Pier 52, Colman Dock, 801 Alaskan Way,
Seattle, WA 98104-1487, by June 1, 1992.

Date of Intended Adoption: June 11, 1992.

' May 15, 1992
Susan P. Jensen
Assistant Attorney General

WSR 92-11-036
WITHDRAWAL OF PROPOSED RULES
OFFICE OF THE
ATTORNEY GENERAL
[Filed May 18, 1992, 3:13 p.m.]

Pursuant to RCW 34.05.335(1) please withdraw our
previously proposed rules identified as new section WAC
44-10-020 Consumer receipt of lemon law rights notice
and new section WAC 44-10-205 Compliance with ar-
bitration decision. These sections were proposed in WSR
91-22-080. Based on substantive oral and written com-
ments at the December 16, 1991, public rules hearing
and we have chosen to reconsider these provisions and
their suggested modifications. Future proposed rules, if
any, addressing these areas will be submitted in accord-
ance with RCW 34.05.320. ,
Ken Eikenberry
Attorney General

WSR 92-11-037
PERMANENT RULES
OFFICE OF THE

ATTORNEY GENERAL
[Filed May 18, 1992, 3:15 p.m.]

Date of Adoption: May 18, 1992.

Purpose: To provide a contextual definition of "subse-
quent transferee"; clarification of arbitration special
master powers.

Citation of Existing Rules Affected by this Order:
Amending WAC 44-10-010 and 44-10-060.

Statutory Authority for Adoption: RCW 19.118.080
and 19.118.090.

Pursuant to notice filed as WSR 91-22-080 on
November 5, 1991.

Changes Other than Editing from Proposed to Adopt-
ed Version: WAC 44-10-010, "new" inserted in phrase
"motor vehicle" to maintain consistency with RCW 19-
.118.021 definitions and caselaw; and WAC 44-10-060,
global modification of "arbitration service” to "arbitra-
tion board,” deletion of reference to special master ap-
pointment after attorney general assignment to arbitra-
tion service, and issues to be decided by arbitration spe-
cial master addition of phrase "or matters necessary for
compliance with the arbitration decision.” The changes
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are the result of written and oral comments received at
the December 16, 1991, public hearing.
Effective Date of Rule: Thirty—one days after filing.
May 18, 1992
Kenneth O. Eikenberry
Attorney General

AMENDATORY SECTION (Amending Order 874,
filed 12/22/87)

WAC 44-10-010 DEFINITIONS. Terms, when
used in this chapter, shall have the same meaning as
terms used in chapter 19.118 RCW. The following defi-
nitions shall supplement or aid in the interpretation of
the definitions set forth in chapter 19.118 RCW.

(1) The phrase "arbitration service" means the agen-
cy, firm, board, organization, individual or other entity
selected by the attorney general through a request for
proposal to conduct the arbitrations provided under
chapter 19.118 RCW,

(2) The phrase "arbitration special master” means the
individual or group of individuals selected by the arbi-
tration service to hear and decide special issues timely
brought before the arbitration service by the parties.

(3) The terms "attorney general” or "attorney gener-
al's office” means the person duly elected to serve as at-
torney general of the state of Washington and delegates
authorized to act on his or her behalf.

(4) The term "person” includes every natural person,
firm, partnership, corporation, association, or
organization.

(5) "Subsequent transferee” means a consumer that
acquires a new_motor vehicle and any remaining war-
ranty coverage during the applicable manufacturer's
written warranty period.

AMENDATORY SECTION (Amending Order 894,
filed 7/24/89, effective 8/24/89)

WAC 44-10-060 POWERS AND DUTIES OF
ARBITRATION SPECIAL MASTER. (1) ((©ne—or
bitrats o bttt ted—

e o bitrats ; i - deord o

and-post=hearing-issucs-that-must-be-resolved;-including
but-nottimited—to:)) An arbitration special master may
be appointed by the arbitration board to hear and decide
preliminary and post—hearing issues which are within the
arbitration board's authority. Requests for an arbitration
special master may be made by either party, jointly or
by the arbitration service. However, no arbitration spe-
cial master may be appointed after the arbitration deci-
sion unless requested within twenty (20) days after the
date of mailing of the arbitration decision or by the date
the manufacturer receives the notice of acceptance from
the arbitration service, whichever occurs first. Post—
hearing arbitration special masters shall not resolve
matters previously presented in the arbitration hearing
and addressed in the arbitration decision.

(2) Issues which may be decided by the arbitration
special master include but are not limited to: Motions to
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quash subpoenas, motions for telephone conference
hearings, requests for continuances, requests to view the
vehicle, request to set aside default determinations, reso-
lution of factual disputes effecting an arbitration award
including specification of the award amounts which
could not have been or were not resolved at the arbitra-
tion hearing or matters necessary for compliance with
the arbitration decision. The arbitration special master
may conduct telephonic conferences with a party or par-
ties, as appropriate, and may request additional written
information in order to rule on issues.

((2)) (3) Arbitration special masters shall sign a writ-
ten oath prior to their appointment as arbitration special
master attesting to their impartiality. There shall be no
ex parte communication initiated by a party with an

((between—such—party—and—the)) arbitration special

master.

Reviser's note: The typographical error in the above section oc-
curred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

WSR 92-11-038
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF ECOLOGY
(By the Code Reviser's Office)
(Filed May 19, 1992, 8:05 a.m.]

WAC 173-183-350, proposed by the Department of
Ecology in WSR 91-22-108, appearing in issue 91-22
of the State Register, which was distributed on
November 20, 1991, is withdrawn by the code reviser's
office under RCW 34.05.335(3), since the proposal was
not adopted within the one hundred eighty day period
allowed by the statute.
' Kerry S. Radcliff, Editor
Washington State Register

WSR 92-11-039
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
GENERAL ADMINISTRATION
(By the Code Reviser's Office)
[Filed May 19, 1992, 8:07 a.m.]

WAC 236-12-011, proposed by the Department of
General Administration in WSR 91-22-091, appearing
in issue 91-22 of the State Register, which was distrib-
uted on November 20, 1991, is withdrawn by the code
reviser's office under RCW 34.05.335(3), since the pro-
posal was not adopted within the one hundred eighty day
period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register
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WSR 92-11-040
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 91-44—Filed May 19, 1992, 8:51 a.m.]

Continuance of WSR 92-03-127.

Title of Rule: Chapter 173-303 WAC, Dangerous
waste regulations amendment.

Purpose: WAC 173-303-145 Spills and discharge, is
being amended in response to a petition by the federal
Department of Energy.

Other Identifying Information: Original adoption date
May 19, 1992, rescheduled for July 7, 1992.

Date of Intended Adoption: July 7, 1992.

May 15, 1992
Fred Olson
Deputy Director

WSR 92-11-041
PROPOSED RULES

DEPARTMENT OF ECOLOGY
[Order 92-29—Filed May 19, 1992, 9:03 a.m.]

Original Notice.

Title of Rule: Repealing chapter 173-201 WAC and
replacing it with chapter 173-201A WAC, Water quali-
ty standards for surface waters of the state of
Washington.

Purpose: To establish water quality standards for sur-
face waters of the state consistent with public health and
public enjoyment thereof, and the propogation [propa-
gation] and protection of fish, shellfish and wildlife, pur-
suant to the provisions of chapter 90.48 RCW and the
policies established thereof.

Other Identifying Information: To improve the
regulation’s structural efficiency, it is necessary to
change the title to new chapter 173-201A WAC.

Statutory Authority for Adoption: Chapter 90.48
RCW.

Statute Being Implemented: Chapter 90.48 RCW.

Summary: The Department of Ecology is proposing
revisions to the state's surface water quality standards
which will improve their effectiveness in protecting water
quality in accordance with the purpose and authority es-
tablished by chapter 90.48 RCW, Water Pollution Con-
trol Act.

Reasons Supporting Proposal: Authority and mandate
to protect water quality as established by chapter 90.48
RCW; state commitments to the USEPA to carry out

* provisions of the Clean Water Act; and revisions consis-
tent with existing state standards for the protection of
surface water.

Name of Agency Personnel Responsible for Drafting:
Mark Hicks, Prudential Building, 438-7087; Implemen-
tation and Enforcement: Michael T. Llewelyn, Pruden-
tial Building, 438-7090.

Name of Proponent:
governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and

Department of Ecology,
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Fiscal Matters: This rule has complied with the require-
ments of RCW 90.70.080. '

Rule is necessary because of federal law, Federal Wa-
ter Pollution Control Act, as amended by the Clean
Water Act of 1977, see Section 303(c).

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: The Department of Ecology is proposing revisions
to the state's surface water quality standards regulation,
chapter 173-201 WAC. These revisions are designed to
provide improved protection for water quality, in ac-
cordance with the purpose and authority established by
chapter 90.48 RCW, Water Pollution Control Act.

Proposal Changes the Following Existing Rules: Key
elements of this revision include correction of typo-
graphical errors, restructuring of subsections, and minor
language clarifications; repealing and replacing the ex-
isting rule citation (chapter 173-201 WAC) as chapter
173-201A WAQC; updating the state's antidegradation
policy; adopting aquatic life toxic criteria for four sub-
stances; revised language clarifying the applicability of
the standards to nonpoint sources and stormwater; es-
tablishing criteria on allowing mixing zones for waste
discharges; upgrading Totten Inlet and Little Skookum
Inlet and the Lower Cedar River to Class AA; clarifying
the intent to use toxicity testing and biological assess-
ments to ensure aquatic life protection; and adding spe-
cial temperature condition to the Skagit River Gorge
bypass.

SMALL BUSINESS ECONOMIC IMPACT STATEMENT
INTRODUCTION

This document summarizes the small business economic impact
statement (SBEIS) written for the amendments to the state surface
water quality standards. The full SBEIS may be obtained from ecolo-
gy's water quality program.

The state Regulatory Fairness Act requires that a SBEIS be written
for rules which have an economic impact on more than twenty percent
of all industries or more than ten percent of any one industry. The
SBEIS must describe the costs of complying with the rule. It must
compare the compliance costs of small and large businesses to deter-
mine whether the rule disproportionately impacts small business.

A small business is defined as a profit—secking enterprise, which is
independently owned and operated from all other businesses, and
which has fifty or fewer employees.

AMENDMENTS TO THE SURFACE WATER QUALITY STANDARDS

The Clean Water Act requires that states review their surface water
quality standards at least once every three years. As a result of this
review, many amendments have been made to the standards. There are
seven primary amendments to the standards that cause economic im-
pacts: WAC 173-201A-040(2), whole effluent toxicity testing and
bioassessments for aquatic life protection; 173-201A-040(3), addition-
al aquatic life criteria; 173-201A—040(6), human health risk level for
establishing criteria for carcinogens; 173-201A-100, mixing zones;
173-201A-130(6), reclassification of Lower Cedar River; 173-201A~-
130(93), special condition for Skagit River; and 173-201A-140(25),
reclassification of Totten Inlet.

CONCLUSIONS OF ECONOMIC ANALYSIS

Aquatic Life Toxic Criteria: The amendment to the water quality
standards that adds numeric criteria for ammonia, arsenic, and chlo-
ride and that revises the criteria for selenium makes no change in the
way ecology regulates industrial NPDES permit holders. Most dis-
chargers of these pollutants have already been required to bring their
discharges into compliance with effluent limits. Therefore, this amend-
ment imposes no additional costs on permit holders. Also, most dis-
chargers of these pollutants are large businesses.

This amendment has no immediate impact on holders of permits for
industrial stormwater. The level of BMPs/treatment needed for am-
monia, arsenic, and chloride is likely to be the same as that presently
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needed by industrial stormwater dischargers for meeting existing toxic
criteria.

This amendment has little impact on agriculture and forestry be-
cause these two industries are not significant dischargers of these three
pollutants. The amendment also has little impact on urban stormwater
dischargers. The addition of criteria for the three new toxics is not ex-
pected to result in an increase in the level of BMPs/treatment needed
for urban stormwater.

Whole Effluent Toxicity Testing and Bioassessments: Most of the
industrial NPDES permit holders that will potentially be required to
conduct whole effluent toxicity testing and bioassessments and to com-
ply with whole effluent toxicity limits are large businesses. Only a few
chemical companies, woodpreservers, and ore mines might be small.
All apple warehouses are small (although only a few of these business-
es will likely have to do this testing). Few of the small businesses that
hold NPDES permits will incur costs due to toxicity testing require-
ments. The economic impact of both testing and compliance costs is
primarily on large businesses.

Few holders of industrial stormwater permits will be required to
conduct whole effluent toxicity testing or bioassessment.

It is extremely unlikely that whole effluent toxicity testing and
bioassessments would be used on a regular basis in regulating nonpoint
sources such as agriculture, forestry, and urban stormwater.

Human Health Risk Level for Establishing Criteria for Carcinogens:
Nearly all of the industrial NPDES permit holders that discharge car-
cinogens are large businesses. Only a few chemical companies,
woodpreservers, and ore mines might be small. Few if any of the small
businesses that hold NPDES permits will incur costs due to carcinogen
regulation. The economic impact of these requirements is nearly ex-
clusively on large permit holders.

The amendment has only a minor immediately effect on nonpoint
source dischargers. The chief nonpoint source dischargers of carcino-
gens are agriculture, forestry, and urban stormwater.

Mixing Zones: The amendments to the mixing zone provisions of the
standards do not significantly alter the cost of complying with water
quality-based effluent limits. Fundamentally, these amendments only
place departmental guidance into the rule.

Reclassification of Lower Cedar River and Totten Inlet: Few point
source dischargers are located on these two waterbodies. No point
source dischargers are affected by the reclassifications.

The reclassifications will have little or no impact on nonpoint source
polluters such as agriculture, boating, construction, forestry, septic
tanks, and urban stormwater. For these sources, whether a waterbody
is Class A or AA is not a significant concern in determining the extent
of the pollution problem or in determining the measures needed to
solve it.

Special Condition for Skagit River: The only discharger—whether
point source or nonpoint source—located on the segment of the Skagit
River that the special condition for temperature applies to is a state
highway. It is not affected by the addition of the special condition be-
cause highway runoff is-not a significant source of thermal pollution.
Also, the special condition relaxes the temperature criteria, thus low-
ering costs.

MITIGATION OF IMPACT ON SMALL BUS[NESS

Aquatic Life Toxic Criteria: The addition to the water quality stan-
dards of numeric criteria for ammonia, arsenic, and chloride and the
revision of the criteria for selenium result in no new impacts on any
point or nonpoint source dischargers. This amendment does not affect
businesses, governments, or individuals. It has no impact on small bus-
inesses. Because the amendment has no impact on small businesses,
there is no need to mitigate its impact.

Whole Effluent Toxicity Testing and Bioassessments: Most of the
industrial NPDES permit holders that will potentially be required to
conduct whole effluent toxicity testing and bioassesssments and to
comply with whole effluent toxicity limits are large businesses. Because
this amendment chiefly impacts large businesses rather than small
businesses, there is no need to mitigate its impact.

Human Health Risk Level for Establishing Criteria for Carcinogens:
Nearly all of the industrial dischargers affected by this amendment are
large businesses. Because this amendment chiefly impacts large busi-
nesses rather than small businesses, there is no need to mitigate its
impact.

Mixing Zones: In general, the mixing zone amendments have no
impact on any point source dischargers. They do not affect businesses,
governments, or individuals. They have no impact on small businesses.
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Because the amendments have no impact on small businesses, there is
no need to mitigate their impact.

Mixing zones can be used to mitigate the impact of the water quali-
ty standards on businesses and governments—whether they are small
or large. Mixing zones are inherently mitigation. There purpose is to
decrease the impact of the water quality standards on dischargers. By
allowing exceedances of the standards within the mixing zone, treat-
ment costs are reduced.

Reclassification of Lower Cedar River and Totten Inlet: The reclas-
sifications so these two waterbodies will have no impact on any point or
nonpoint source dischargers. They do not affect businesses, govern-
ments, or individuals. They have no impact on small businesses. Be-
cause the reclassifications have no impact on small businesses, there is
no need to mitigate their impact.

Special Condition for Skagit River: The addition of the special con-
dition for temperature has no impact on any point or nonpoint source
dischargers. It relaxes the temperature criteria, thus lowering costs. It
does not affect businesses, governments, or individuals. It has no im-
pact on small businesses. Because it has no impact on small businesses,
there is no need to mitigate its impact.

COMPLETE VERSION OF THE SBEIS

For a complete copy of the small business economic impact state-
ment, contact: Marks Hicks, Department of Ecology, P.O. Box 47600,
Olympia, WA 98504-7600, phone (206) 438-7087.

Hearing Location: July 21, Moses Lake, Washington, PUD Audito-
rium, 312 West 3rd, at 7:00 p.m.; and on July 22, Bellevue,
Washington, Ecology NWRO, 3190 160th Avenue S.E., at 7:00 p.m.

Submit Written Comments to: Mark Hicks, Water Quality Pro-
gram, Department of Ecology, P.O. Box 47600, by July 30, 1992.

Date of Intended Adoption: October 7, 1992.

May 18, 1992
Fred Olson
Deputy Director

Chapter 173-201A WAC
WATER QUALITY STANDARDS FOR SURFACE WATERS OF
THE STATE OF WASHINGTON

WAC
173-201A-010 Introduction.
173-201A-020 Definitions.

173-201A-030
173-201A-040
173-201A-050
173-201A-060
173-201A-070
173-201A-080
173-201A-100
173-201A-110
173-201A-120
173-201A-130
173-201A-140
173-201A-150

General water use and criteria classes.
Toxic substances.

Radioactive substances.

General considerations.
Antidegradation.

Outstanding resource waters.

Mixing zones.

Short-term modifications.

General classifications.

Specific classifications—Freshwater.
Specific classifications—Marine water.
Achievement considerations.

173-201A-160 Implementation.
173-201A-170 Surveillance.
173-201A-180 Enforcement.

NEW SECTION

WAC 173-201A-010 INTRODUCTION. (1) The purpose of this
chapter is to establish water quality standards for surface waters of the
state of Washington consistent with public health and public enjoy-
ment thereof, and the propagation and protection of fish, shellfish, and
wildlife, pursuant to the provisions of chapter 90.48 RCW and the po-
licies and purposes thereof.

(2) This chapter shall be reviewed periodically by the department
and appropriate revisions shall be undertaken.

(3) The water use and quality criteria set forth in WAC 173-201A~
030 through 173-201A-140 are established in conformance with
present and potential water uses of the surface waters of the state of
Washington and in consideration of the natural water quality potential
and limitations of the same. Compliance with the water quality stan-
dards of the state of Washington require compliance with chapter 173~
201A WAC, Water quality standards for surface waters of the state of
Washington, and chapter 173-204 WAC, Sediment management
standards.
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NEW SECTION

WAC 173-201A-020 DEFINITIONS. The following definitions
are intended to facilitate the use of chapter 173-201A WAC:

"Acute conditions” are changes in the physical, chemical, or biologic
environment which are suspected of being capable of resulting in
lethality to an organism after generally less than a ninety-six hour ex-
posure period. Acute conditions may be measured by acute toxicity
test(s) approved by the department.

"AKART" is an acronym for "all known, available, and reasonable
methods of prevention, control, and treatment." AKART shall repre-
sent the most current methodology that can be reasonably required for
preventing, controlling, or abating the pollutants associated with a dis-
charge. The concept of AKART applies to both point and nonpoint
sources of pollution. The term "best management practices,” typically
applied to nonpoint source pollution controls is considered a subset of
the AKART requirement. "The Stormwater Management Manual for
the Puget Sound Basin" (1992), may be used as a guideline, to the ex-
tent appropriate, for developing best management practices to apply
AKART for storm water discharges.

"Background conditions” means the biological, chemical, and physi-
cal conditions of a water body, outside the area of influence of the dis-
charge under consideration. Background sampling locations in an en-
forcement action would be upgradient or outside the area of influence
of the discharge. If several discharges to any water body exist, and en-
forcement action is being taken for possible violations to the standards,
background sampling would be undertaken immediately upgradient
from each discharge. When assessing background conditions in the
headwaters of a disturbed watershed it may be necessary to use the
background conditions of a neighboring or similar watershed as the
reference conditions.

"Best management practices (BMP)" means physical, structural,
and/or managerial practices approved by the department that, when
used singularly or in combination, prevent or reduce pollutant
discharges,

"Biological assessment” is an evaluation of the biological condition
of a water body using surveys of aquatic community structure and
function and other direct measurements of resident biota in surface
waters.

"Chronic conditions” are changes in the physical, chemical, or bio-
logic environment which are suspected of being capable of resulting in
lethal or sublethal deleterious effects to an organism during its life-
time. Generally the concept of chronic exposure refers to exposure pe-
riods greater than ninety—six hours or to exposure during a critical life
stage of an organism. Chronic conditions may be measured by chronic
toxicity test(s) approved by the department.

"Critical condition" is when the physical, chemical, and biological
characteristics of the receiving water environment interact with the ef-
fluent to produce the greatest potential adverse impact on aquatic biota
and existing or characteristic water uses.

"Damage to the ecosystem” means any demonstrated or predicted
stress to aquatic or terrestrial organisms or communities of organisms
which the department reasonably concludes may interfere in the health
or survival success or natural structure of such populations. This stress
may be due to, but is not limited to, alteration in habitat or changes in
water temperature, chemistry, or turbidity, and shall consider the po-
tential build up of discharge constituents or temporal increases in hab-
itat alteration which may create such stress in the long—term.

"Department” means the state of Washington department of
ecology.

"Director” means the director of the state of Washington depart-
ment of ecology.

"Fecal coliform” means that portion of the coliform group which is
present in the intestinal tracts and feces of warm—blooded animals as
detected by the product of acid or gas from lactose in a suitable cul-
ture medium within twenty—four hours at 44.5 plus or minus 0.2 de-
grees Celsius.

"Geometric mean" means the antilogarithm of the arithmetic mean
of the logarithms of the individual sample values.

"Hardness" means a measure of the calcium and magnesium salts
present in water. For purposes of this chapter, hardness is measured in
milligrams per liter and expressed as calcium carbonate (CaCOs3).

"Mean detention time" means the time obtained by dividing a res-
ervoir's mean annual minimum total storage by the thirty—day ten-
year low—flow from the reservoir.

"Migration or translocation” means any natural movement of an or-
ganism or community of organisms from one locality to another

locality.
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"Mixing zone" means that portion of a water body adjacent to an
efftuent outfall where mixing results in the dilution of the effluent with
the receiving water. Water quality criteria may be exceeded in a mix-
ing zone as conditioned and provided for in WAC 173-201A-100.

"Natural conditions” or "natural background levels" means surface
water quality that was present before any human—caused pollution.

"Nonpoint source” means poliution that enters any waters of the
state from any dispersed land-based or water-based activities, includ-
ing but not limited to atmospheric deposition, surface water runoff
from agricultural lands, urban areas, or forest lands, subsurface or un-
derground sources, or discharges from boats or marine vessels not
otherwise regulated under the National Pollutant Discharge Elimina-
tion System program.

"Permit" means a document issued pursuant to RCW 90.48.160 et
seq. or RCW 90.48.260 or both, specifying the waste treatment and
control requirements and waste discharge conditions.

"pH" means the negative logarithm of the hydrogen ion
concentration.

"Primary contact recreation” means activities where a person would
have direct contact with water to the point of complete submergence
including, but not limited to, skin diving, swimming, and water skiing.

"Secondary contact recreation” means activities where a person's
water contact would be limited (wading or fishing) to the extent that
bacterial infections of eyes, ears, respiratory, or digestive systems or
urogenital areas would normally be avoided.

"Storm water” means that portion of precipitation that does not
naturally percolate into the ground or evaporate, but flows via overland
flow, interflow, pipes, and other features of a storm water drainage
system into a defined surface water body, or a constructed infiltration
facility.

"Surface waters of the state” includes lakes, rivers, ponds, streams,
inland waters, saltwaters, and all other surface waters and water
courses within the jurisdiction of the state of Washington.

"Temperature” means water temperature expressed in degrees Cel-
sius (°C).

"Turbidity" means the clarity of water expressed as nephelometric
turbidity units (NTU) and measured with a calibrated turbidimeter.

"Upwelling" means the process by which deep water is brought to
the surface. It occurs wherever there is divergent flow at the surface.
Continuity requires upward vertical flow to replace the water lost by
the surface divergence. In the Northern Hemisphere water moves at
approximate right angles to the wind due to the Coriolis effect. Thus,
maximum wind induced coastal upwelling occurs when the wind is
parallel to the shoreline. Wind induced upwelling occurs along the
Washington coast during the summer months when north-northwest-
erly winds are dominant. During these upwelling periods, water from
about 100-300 meters is brought up into the Straits of Juan de Fuca
and proceeds to enter Puget Sound along the bottom via Admiralty
Inlet. This water, colder, higher in salinity and nutrients, and lower in
dissolved oxygen, begins to mix with the surface waters as it passes
through the Inlet. As a result, the average salinity of the waters of all
Puget Sound can at times exhibit a salinity maximum around Septem-
ber — October, and sometimes is accompanied by a depression in dis-
solved oxygen and an elevation in nutrients. Upwelling can occur
whenever colder water from below is forced upward in areas where
tidal currents are deflected upward by underwater ridges, shoals, sills,
and other bathymetric features. This type of upwelling tends to be
more localized than wind induced upwelling.

"USEPA" means the United States Environmental Protection
Agency.

"Wildlife habitat" means waters of the state used by, or that direct-
ly or indirectly provide food support to, fish, other aquatic life, and
wildlife for any life history stage or activity.

NEW SECTION

WAC 173-201A-030 GENERAL WATER USE AND CRITE-
RIA CLASSES. The following criteria shall apply to the various
classes of surface waters in the state of Washington:

(1) Class AA (extraordinary).

(a) General characteristic. Water quality of this class shall marked-
ly and uniformly exceed the requirements for all or substantially all
uses.

(b) Characteristic uses. Characteristic uses shall include, but not be
limited to, the following:

(i) Water supply (domestic, industrial, agricultural).

(ii) Stock watering.

(iii) Fish and shellfish:
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Salmonid migration, rearing, spawning, and harvesting.

Other fish migration, rearing, spawning, and harvesting.

Clam, oyster, and mussel rearing, spawning, and harvesting.

Crustaceans and other shellfish (crabs, shrimp, crayfish, scallops,
etc.) rearing, spawning, and harvesting.

(iv) Wildlife habitat.

(v) Recreation (primary contact recreation, sport fishing, boating,
and aesthetic enjoyment).

(vi) Commerce and navigation.

(c) Water quality criteria:

(i) Fecal coliform organisms:

(A) Freshwater — fecal coliform organism levels shall both not ex-
ceed a geometric mean value of 50 colonies/100 mL and not have
more than 10 percent of all samples obtained for calculating the geo-
metric mean value exceeding 100 colonies/100 mL.

(B) Marine water — fecal coliform organism levels shall both not
exceed a geometric mean value of 14 colonies/100 mL, and not have
more than 10 percent of all samples obtained for calculating the geo-
metric mean value exceeding 43 colonies/100 mL.

(ii) Dissolved oxygen:

(A) Freshwater — dissolved oxygen shall exceed 9.5 mg/L.

(B) Marine water — dissolved oxygen shall exceed 7.0 mg/L. When
natural conditions, such as upwelling, occur, causing the dissolved oxy-
gen to be depressed near or below 7.0 mg/L, natural dissolved oxygen
levels may be degraded by up to 0.2 mg/L by human—caused activities.

(iii) Total dissolved gas shall not exceed 110 percent of saturation at
any point of sample collection.

(iv) Temperature shall not exceed 16.0°C (freshwater) or 13.0°C
(marine water) due to human activities. Temperature increases shall
not, at any time, exceed t=23/(T+5) (freshwater) or t=8/(T-4) (ma-
rine water).

When natural conditions exceed 16.0°C (freshwater) and 13.0°C
(marine water), no temperature increase will be allowed which will
raise the receiving water temperature by greater than 0.3°C.

For purposes hereof, "t" represents the maximum permissible tem-
perature increase measured at a dilution zone boundary; and "T" rep-
resents the background temperature as measured at a point or points
unaffected by the discharge and representative of the highest ambient
water temperature in the vicinity of the discharge.

Provided that temperature increase resulting from nonpoint source
activities shall not exceed 2.8°C, and the maximum water temperature
shall not exceed 16.3°C (freshwater).

(v) pH shall be within the range of 6.5 to 8.5 (freshwater) or 7.0 to
8.5 (marine water) with a human-caused variation within a range of
less than 0.2 units. .

(vi) Turbidity shall not exceed 5 NTU over background turbidity
when the background turbidity is 50 NTU or less, or have more than a
10 percent increase in turbidity when the background turbidity is more
than 50 NTU. )

(vii) Toxic, radioactive, or deleterious material concentrations shall
be below those which have the potential either singularly or cumula-
tively to adversely affect characteristic water uses, cause acute or
chronic conditions to the most sensitive biota dependent upon those
waters, or adversely affect public health, as determined by the depart-
ment (see WAC 173-201A-040 and 173-201A-050).

(viii) Aesthetic values shall not be impaired by the presence of ma-
terials or their effects, excluding those of natural origin, which offend
the senses of sight, smell, touch, or taste.

(2) Class A (excellent).

(a) General characteristic. Water quality of this class shall meet or
exceed the requirements for all or substantially all uses.

(b) Characteristic uses. Characteristic uses shall include, but not be
limited to, the following:

(i) Water supply (domestic, industrial, agricultural).

(ii) Stock watering.

(iii) Fish and shellfish:

Salmonid migration, rearing, spawning, and harvesting.

Other fish migration, rearing, spawning, and harvesting.

Clam, oyster, and mussel rearing, spawning, and harvesting.

Crustaceans and other shellfish (crabs, shrimp, crayfish, scailops,
etc.) rearing, spawning, and harvesting.

(iv) Wildlife habitat.

(v) Recreation (primary contact recreation, sport fishing, boating,
and aesthetic enjoyment).

(vi) Commerce and navigation.

(c) Water quality criteria:

(i) Fecal coliform organisms:
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(A) Freshwater ~ fecal coliform organism levels shall both not ex-
ceed a geometric mean value of 100 colonies/100 mL, and not have
more than 10 percent of all samples obtained for calculating the geo-
metric mean value exceeding 200 colonies/100 mL.

(B) Marine water — fecal coliform organism levels shall both not
exceed a geometric mean value of 14 colonies/100 mL, and not have
more than 10 percent of all samples obtained for calculating the geo-
metric mean value exceeding 43 colonies/100 mL.

(ii) Dissolved oxygen:

(A) Freshwater — dissolved oxygen shall exceed 8.0 mg/L.

(B) Marine water — dissolved oxygen shall exceed 6.0 mg/L. When
natural conditions, such as upwelling, occur, causing the dissolved oxy-
gen to be depressed near or below 6.0 mg/L, natural dissolved oxygen
levels may be degraded by up to 0.2 mg/L by human—caused activities.

(iii) Total dissolved gas shall not exceed 110 percent of saturation at
any point of sample collection.

(iv) Temperature shall not exceed 18.0°C (freshwater) or 16.0°C
(marine water) due to human activities. Temperature increases shall
not, at any time, exceed t=28/(T+7) (freshwater) or t=12/(T-2)
(marine water).

When natural conditions exceed 18.0°C (freshwater) and 16.0°C
(marine water), no temperature increase will be allowed which will
raise the receiving water temperature by greater than 0.3°C.

For purposes hereof, "t" represents the maximum permissible tem-
perature increase measured at a dilution zone boundary; and "T" rep-
resents the background temperature as measured at a point or points
unaffected by the discharge and representative of the highest ambient
water temperature in the vicinity of the discharge.

Provided that temperature increase resulting from nonpoint source
activities shall not exceed 2.8°C, and the maximum water temperature
shall not exceed 18.3°C (freshwater).

(v) pH shall be within the range of 6.5 to 8.5 (freshwater) or 7.0 to
8.5 (marine water) with a human—caused variation within a range of
less than 0.5 units.

(vi) Turbidity shall not exceed 5 NTU over background turbidity
when the background turbidity is S50 NTU or less, or have more than a
10 percent increase in turbidity when the background turbidity is more
than 50 NTU.

(vii) Toxic, radioactive, or deleterious material concentrations shall
be below those which have the potential either singularly or cumula-
tively to adversely affect characteristic water uses, cause acute or
chronic conditions to the most sensitive biota dependent upon those
waters, or adversely affect public health, as determined by the depart-
ment (see WAC 173-201 A-040 and 173-201A-050).

(viii) Aesthetic values shall not be impaired by the presence of ma-
terials or their effects, excluding those of natural origin, which offend
the senses of sight, smell, touch, or taste.

(3) Class B (good).

(a) General characteristic. Water quality of this class shall meet or
exceed the requirements for most uses.

(b) Characteristic uses. Characteristic uses shall include, but not be
limited to, the following: ’

(i) Water supply (industrial and agricultural).

(ii) Stock watering.

(iii) Fish and shellfish:

Salmonid migration, rearing, and harvesting.

Other fish migration, rearing, spawning, and harvesting.

Clam, oyster, and mussel rearing and spawning.

Crustaceans and other shellfish (crabs, shrimp, crayfish, scallops,
etc.) rearing, spawning, and harvesting.

(iv) Wildlife habitat.

(v) Recreation (secondary contact recreation, sport fishing, boating,
and aesthetic enjoyment).

(vi) Commerce and navigation.

(c) Water quality criteria:

(i) Fecal coliform organisms:

(A) Freshwater — fecal coliform organism levels shall both not ex-
ceed a geometric mean value of 200 colonies/100 mL, and not have
more than 10 percent of all samples obtained for calculating the geo-
metric mean value exceeding 400 colonies/100 mL.

(B) Marine water — fecal coliform organism levels shall both not
exceed a geometric mean value of 100 colonies/100 mL, and not have
more than 10 percent of all samples obtained for calculating the geo-
metric mean value exceeding 200 colonies/100 mL.

(ii) Dissolved oxygen:

(A) Freshwater — dissolved oxygen shall exceed 6.5 mg/L.
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(B) Marine water — dissolved oxygen shall exceed 5.0 mg/L. When
natural conditions, such as upwelling, occur, causing the dissolved oxy-
gen to be depressed near or below 5.0 mg/L, natural dissolved oxygen
levels may be degraded by up to 0.2 mg/L by human—caused activities.

(iii) Total dissolved gas shall not exceed 110 percent of saturation at
any point of sample collection.

(iv) Temperature shall not exceed 21.0°C (freshwater) or 19.0°C
(marine water) due to human activities. Temperature increases shall
not, at any time, exceed t=34/(T+9) (freshwater) or t=16/T (marine
water).

When natural conditions exceed 21.0°C (freshwater) and 19.0°C
(marine water), no temperature increase will be allowed which will
raise the receiving water temperature by greater than 0.3°C.

For purposes hereof, "t" represents the maximum permissible tem-
perature increase measured at a dilution zone boundary; and "T" rep-
resents the background temperature as measured at a point or points
unaffected by the discharge and representative of the highest ambient
water temperature in the vicinity of the discharge.

Provided that temperature increase resulting from nonpoint source
activities shall not exceed 2.8°C, and the maximum water temperature
shall not exceed 21.3°C (freshwater).

(v) pH shall be within the range of 6.5 to 8.5 (freshwater) and 7.0
to 8.5 (marine water) with a human—caused variation within a range of
less than 0.5 units.

(vi) Turbidity shall not exceed 10 NTU over background turbidity
when the background turbidity is 50 NTU or less, or have more than a
20 percent increase in turbidity when the background turbidity is more
than 50 NTU.

(vii) Toxic, radioactive, or deleterious material concentrations shall
be below those which have the potential either singularly or cumula-
tively to adversely affect characteristic water uses, cause acute or
chronic conditions to the most sensitive biota dependent upon those
waters, or adversely affect public health, as determined by the depart-
ment (see WAC 173-201A-040 and 173-201A-050).

(viii) Aesthetic values shall not be reduced by dissolved, suspended,
floating, or submerged matter not attributed to natural causes, so as to
affect water use or taint the flesh of edible species.

(4) Class C (fair).

(a) General characteristic. Water quality of this class shall meet or
exceed the requirements of selected and essential uses.

(b) Characteristic uses. Characteristic uses shall include, but not be
limited to, the following:

(i) Water supply (industrial).

(ii) Fish (salmonid and other fish migration).

(iit) Recreation (secondary contact recreation, sport fishing, boating,
and aesthetic enjoyment).

(iv) Commerce and navigation.

(c) Water quality criteria — marine water:

(i) Fecal coliform organism levels shall both not exceed a geometric
mean value of 200 colonies/100 mL, and not have more than 10 per-
cent of all samples obtained for calculating the geometric mean value
exceeding 400 colonies/ 100 mL.

(ii) Dissolved oxygen shall exceed 4.0 mg/L. When natural condi-
tions, such as upwelling, occur, causing the dissolved oxygen to be de-
pressed near or below 4.0 mg/L, natural dissolved oxygen levels may
be degraded by up to 0.2 mg/L by human—caused activities.

(iii) Temperature shall not exceed 22.0°C due to human activities.
Temperature increases shall not, at any time, exceed t=20/(T+2).

When natural conditions exceed 22.0°C, no temperature increase
will be allowed which will raise the receiving water temperature by
greater than 0.3°C.

For purposes hereof, "t" represents the maximum permissible tem-
perature increase measured at a dilution zone boundary; and "T" rep-
resents the background temperature as measured at a point unaffected
by the discharge and representative of the highest ambient water tem-
perature in the vicinity of the discharge.

(iv) pH shall be within the range of 6.5 to 9.0 with a human—caused
variation within a range of less than 0.5 units.

(v) Turbidity shall not exceed 10 NTU over background turbidity
when the background turbidity is 50 NTU or less, or have more than a
20 percent increase in turbidity when the background turbidity is more
than 50 NTU.

(vi) Toxic, radioactive, or deleterious material concentrations shall
be below those which have the potential either singularly or cumula-
tively to adversely affect characteristic water uses, cause acute or
chronic conditions to the most sensitive biota dependent upon those
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waters, or adversely affect public health, as determined by the depart-
ment (see WAC 173-201A-040 and 173-201 A-050).

(vii) Aesthetic values shall not be interfered with by the presence of
obnoxious wastes, slimes, aquatic growths, or materials which will taint
the flesh of edible species.

(5) Lake class.

(a) General characteristic. Water quality of this class shall meet or
exceed the requirements for all or substantially all uses.

(b) Characteristic uses. Characteristic uses shall include, but not be
limited to, the following:

(i) Water supply (domestic, industrial, agricultural).

(ii) Stock watering.

(iii) Fish and shellfish:

Salmonid migration, rearing, spawning, and harvesting.

Otbher fish migration, rearing, spawning, and harvesting.

Clam and mussel rearing, spawning, and harvesting.

Crayfish rearing, spawning, and harvesting.

(iv) Wildlife habitat.

(v} Recreation (primary contact recreation, sport fishing, boating,
and aesthetic enjoyment).

(vi) Commerce and navigation.

(c) Water quality criteria:

(i) Fecal coliform organism levels shall both not exceed a geometric
mean value of 50 colonies/100 mL, and not have more than 10 percent
of all samples obtained for calculating the geometric mean value ex-
ceeding 100 colonies/ 100 mL.

(ii) Dissolved oxygen — no measurable decrease from natural
conditions.

(iii) Total dissolved gas shall not exceed 110 percent of saturation at
any point of sample collection.

(iv) Temperature — no measurable change from natural conditions.

(v) pH - no measurable change from natural conditions.

(vi) Turbidity shall not exceed 5 NTU over background conditions.

(vii) Toxic, radioactive, or deleterious material concentrations shall
be below those which have the potential either singularly or cumula-
tively to adversely affect characteristic water uses, cause acute or
chronic conditions to the most sensitive biota dependent upon those
waters, or adversely affect public health, as determined by the depart-
ment (see WAC 173-201A-040 and 173-201A-050).

(viii) Aesthetic values shall not be impaired by the presence of ma-
terials or their effects, excluding those of natural origin, which offend
the senses of sight, smell, touch, or taste.

NEW SECTION

WAC 173-201A-040 TOXIC SUBSTANCES. (1) Toxic sub-
stances shall not be introduced above natural background levels in wa-
ters of the state which have the potential either singularly or cumula-
tively to adversely affect characteristic water uses, cause acute or
chronic toxicity to the most sensitive biota dependent upon those wa-
ters, or adversely affect public health, as determined by the
department.

(2) The department shall employ or require chemical testing, acute
and chronic toxicity testing, and biological assessments, as appropriate,
to evaluate compliance with subsection (1) of this section and to ensure
that aquatic communities and the existing and characteristic beneficial
uses of waters are being fully protected.

(3) The following criteria shall be applied to all surface waters of
the state of Washington for the protection of aquatic life. Criteria
more stringent than these aquatic life values may be required by the
department to protect human health. Values are ug/L for all sub-
stances except Ammonia and Chloride which are mg/L:

Freshwater

Marine Water

Substance Acute  Chronic Acute  Chronic
Aldrin/Dieldrin 2.5a  0.0019b 0.71a  0.0019b
Ammonia (un-ionized NH3) f¢ gd 0.233hc 0.035hd
Arsenic 360.0c 190.0d 69.0c  36.0d,cc
Cadmium i,c Jd 43.0c 9.3d
Chlordane 2.4a  0.0043b 0.09a 0.004b
Chloride (Dissolved) k 860.0h,c  230.0h,d - -
Chlorine (Total Residual) 19.0¢ 11.0d 13.0¢c 7.5d
Chloropyrifos 0.083c 0.041d 0.0l1c  0.0056d
Chromium (Hex) 16.0c1 11.0d 1,100.0¢,1 50.0d
Chromium (Tri) m,c nd - -
Copper 0, pd 2.9¢ -
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Freshwater
Marine Water
Substance Acute  Chronic Acute  Chronic
Cyanide 22.0¢c 5.2d 1.0c -
DDT (and metabolites) 1.1a 0.001b 0.13a 0.001b
Dieldrin/Aldrin e 2.5a 0.0019b 0.71a  0.0019b
Endosulfan 0.22a 0.056b 0.034a  0.0087b
Endrin 0.18a  0.0023b 0.037a  0.0023b
Heptachlor 0.52a  0.0038b 0.053a  0.0036b
Hexachlorocyclohexane
(Lindane) 2.0a 0.08b 0.16a -
Lead q.c rd 140.0c 5.6d
Mercury s 2.4c 0.012d 2.1c 0.025d
Nickel t,c ud 75.0¢ 8.3d
Parathion 0.065¢ 0.013d - -
Pentachlorophenol (PCP) w,C v,d 13.0¢c 7.9d
Polychlorinated
Biphenyls (PCBs) 2.0b 0.014b 10.0b 0.030b
Selenium 20.0c 5.0d 300.0c 71.0d,x
Silver y.a - 2.3a -
Toxaphene 0.73¢c,z  0.0002d 0.21¢c,z  0.0002d
Zinc aa,c bb,d 95.0c 86.0d

Notes to Table:
a. An instantaneous concentration not to be excceded at any time.

b. A 24-hour average not to be exceeded.

c. A l-hour average concentration not to be exceeded more than once every
three years on the average.

d. A 4-day average concentration not to be exceeded more than once every
three years on the average.

e. Aldrin is metabolically converted to Dieldrin. Therefore, the sum of the
Aldrin and Dieldrin concentrations are compared with the Dieldrin criteria.

f. Shall not exceed the numerical value given by: 0.52

(FT)(FPH)(2)

where:  FT = 100003 20-TCAP tcAp < T < 30
FT = 100092>D1 ;g < T < TCAP
FPH=1;8=<pH =<9
FPH = 1+1074 P ;65 < pH < 8.0
1.25 .
TCAP = 20°C; Salmonids or other cold water species present.
TCAP = 25°C; Salmonids and other cold water species absent.

g Shall not exceed the numerical value given by: 0.80
(FT)(FPH)}(RATIO)
where: RATIO =16 ;7.7 <pH =9
RATIO = 24x 1007 PH) 65 < pH <77
141 0(7.4—pH)
where: FT and FPH are as shown in (f) above except:
TCAP = 15°C; Salmonids or other cold water species present.
TCAP = 20°C; Salmonids and other cold water species absent.
h. Measured in milligrams per liter rather than micrograms per liter.

< c(l.l28[In(hardncss)]—3.828)

< c(0.7852[ln(hardnds)]-3.490)

Criterion based on dissolved chloride in association with sodium. This crite-
rion probably will not be adequately protective when the chloride is associ-
ated with potassium, calcium, or magnesium, rather than sodium.

1. Salinity dependent effects. At low salinity the 1-hour average may not be
sufficiently protective.

= c(0.8l90[ln(hardn5s)] +3.688)

:. < c(O.Sl90[ln(hardness)] +1.561)
P— c(0.9422[ln(hardness)] -1.464)
p. = e(0.8545[ln(hardness)] ~1.465)
qQ = c(l.273[ln(hardness)] -1.460)
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< c( 1.273[tn(hardness)] —4.705)

If the four-day average chronic concentration is exceeded more than once in
a three—year period, the edible portion of the consumed species should be
analyzed. Said edible tissue concentrations shall not be allowed to exceed 1.0
mg/kg of methylmercury.

< c(0.8460[|n(hardncss)] +3.3612)
< c(0.8460[ln(hardncss)] +1.1645)
< e[I.OOS(pH) -5.290})
< c[l.OOS(pH) -4.830]

The status of the fish community should be monitored whenever the concen-
tration of selenium exceeds 5.0 ug/1 in salt water.

< e(l.72[ln(hardnms)] —6.52)

Channe! Catfish may be more acutely sensitive.
< c(0.8473[ln(hardnass)] +0.8604)

aa.
bb. < c(0.8473[ln(hardncss)] +0.7614)
cc. Nonlethal effects (growth, C-14 uptake, and chlorophyll production) to

diatoms (Thalassiosira aestivalis and Skeletonema costatum) which are
common to Washington's waters have been noted at levels below the estab-
lished criteria. The importance of these effects to the diatom populations
and the aquatic system is sufficiently in question to persuade the state to
adopt the USEPA National Criteria value (36 ug/L) as the state threshold
criteria, however, wherever practical the ambient concentrations should not
be allowed to exceed a chronic marine concentration of 21 ug/L.

(4) USEPA Quality Criteria for Water, 1986 shall be used in the use and in-
terpretation of the values listed in subsection (1) of this section.

(5) Concentrations of toxic, and other substances with toxic propensities not
listed in subsection (1) of this section shall be determined in consideration of
USEPA Quality Criteria for Water, 1986, and as revised, and other relevant in-
formation as appropriate.

(6) Risk—based criteria for carcinogenic substances shall be selected such that
the upper—bound excess cancer risk is less than or equal to one in one million.

Reviser's note: The brackets and enclosed material in the text of
the above section occurred in the copy filed by the agency and appear
in the Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-201A-050 RADIOACTIVE SUBSTANCES. (1) Del-
eterious concentrations of radioactive materials for all classes shall be
as determined by the lowest practicable concentration attainable and
in no case shall exceed:

(a) 1/100 of the values listed in WAC 402-24-220 (Column 2, Ta-
ble 11, Appendix A, rules and regulations for radiation protection); or,

(b) USEPA Drinking Water Regulations for radionuclides, as pub-
lished in the Federal Register of July 9, 1976, or subsequent revisions
thereto.

(2) Nothing in this chapter shall be interpreted to be applicable to
those aspects of governmental regulation of radioactive waters which
have been preempted from state regulation by the Atomic Energy Act
of 1954, as amended, as interpreted by the United States Supreme
Court in the cases of Northern States Power Co. v. Minnesota 405
U.S. 1035 (1972) and Train v. Colorado Public Interest Research
Group, 426 U.S. 1 (1976).

NEW SECTION

WAC 173-201A-060 GENERAL CONSIDERATIONS. The
following general guidelines shall apply to the water quality criteria
and classifications set forth in WAC 173-201A-030 through 173-
201A-140 hereof:

(1) At the boundary between waters of different classifications, the
water quality criteria for the higher classification shall prevail.

(2) In brackish waters of estuaries, where the fresh and marine wa-
ter quality criteria differ within the same classification, the criteria
shall be interpolated on the basis of salinity; except that the marine
water quality criteria shall apply for dissolved oxygen when the salinity
is one part per thousand or greater and for fecal coliform organisms
when the salinity is ten parts per thousand or greater.

(3) In determining compliance with the fecal coliform criteria in
WAC 173-201A-030, averaging of data collected beyond a thirty—day
period, or beyond a specific discharge event under investigation, shall
not be permitted when such averaging would skew the data set so as to
mask noncompliance periods.
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(4) The water quality criteria herein established for total dissolved
gas shall not apply when the stream flow exceeds the seven—day, ten—
year frequency flood.

(5) Waste discharge permits, whether issued pursuant to the Na-
tional Pollutant Discharge Elimination System or otherwise, shall be
conditioned so the discharges authorized will meet the water quality
standards.

(a) However, persons discharging wastes in compliance with the
terms and conditions of permits shall not be subject to civil and crimi-
nal penalties on the basis that the discharge violates water quality
standards.

(b) Permits shall be subject to modification by the department
whenever it appears to the department the discharge violates water
quality standards. Modification of permits, as provided herein, shall be
subject to review in the same manner as originally issued permits.

(6) No waste discharge permit shall be issued which results in a vi-
olation of established water quality criteria, except as provided for un-
der WAC 173-201A-100 or 173-201A-110.

(7) Due consideration will be given to the precision and accuracy of
the sampling and analytical methods used as well as existing conditions
at the time, in the application of the criteria.

(8) The analytical testing methods for these criteria shall be in ac-
cordance with the "Guidelines Establishing Test Procedures for the
Analysis of Pollutants” (40 C.F.R. Part 136) and other or superseding
methods published and/or approved by the department following con-
sultation with adjacent states and concurrence of the USEPA.

(9) Nothing in this chapter shall be interpreted to prohibit the es-
tablishment of effluent limitations for the control of the thermal com-
ponent of any discharge in accordance with Section 316 of the Federal
Clean Water Act (33 U.S.C. 1251 et seq.).

NEW SECTION

WAC 173-201A—070 ANTIDEGRADATION. The antidegrada-
tion policy of the state of Washington, as generally guided by chapter
90.48 RCW, Water Pollution Control Act, and chapter 90.54 RCW,
Water Resources Act of 1971, is stated as follows:

(1) Existing beneficial uses shall be maintained and protected and
no further degradation which would interfere with or become injurious
to existing beneficial uses shall be allowed.

(2) Whenever the natural conditions of said waters are of a lower
quality than the criteria assigned, the natural conditions shall consti-
tute the water quality criteria.

(3) Water quality shall be maintained and protected in waters des-
ignated as outstanding resource waters in WAC 173-201A-080.

(4) Whenever waters are of a higher quality than the criteria as-
signed for said waters, the existing water quality shall be protected and
waste and other materials and substances which will reduce the exist-
ing quality shall not be allowed to enter such waters, except in those
instances where:

(a) It is clear, after satisfactory public participation and intergov-
ernmental coordination, that overriding considerations of the public
interest will be served;

(b) All wastes and other materials and substances discharged into
said waters shall be provided with all known, available, and reasonable
methods of prevention, control, and treatment by new and existing
point sources before discharge. All wastes and other materials and
substances discharged into said waters from nonpoint sources shall be
provided with all known, available, and reasonable best management
practices; and

(c) When the lowering of water quality in high quality waters is
authorized, the lower water quality shall still be of high enough quality
to fully support all existing beneficial uses.

(5) Short-term modification of water quality may be permitted as
conditioned by WAC 173-201A-110.

NEW SECTION

WAC 173-201A-080 OUTSTANDING RESOURCE WA-
TERS. Waters meeting one or more of the following criteria shall be
considered for outstanding resource water designation. Designations
shall be adopted in accordance with the provisions of chapter 34.05
RCW, Administrative Procedure Act.

(1) Waters in national parks, national monuments, national pre-
serves, national wildlife refuges, national wilderness areas, federal wild
and scenic rivers, national seashores, national marine sanctuaries, na-
tional recreation areas, national scenic areas, and national estuarine
research reserves;
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(2) Waters in state parks, state natural areas, state wildlife man-
agement areas, and state scenic rivers;

(3) Waters that are determined by the department of natural re-
sources to meet the criteria of the Washington natural heritage pro-
gram as specified in chapter 79.70 RCW;

(4) Documented locations of aquatic habitat of priority species as
determined by the department of wildlife;

(5) Documented critical habitat for populations of threatened or en-
dangered species of native anadromous fish;

(6) Waters of exceptional recreational or ecological significance.

NEW SECTION

WAC 173-201A-100 MIXING ZONES. (1) The allowable size
and location of a mixing zone and the associated effluent limits shall be
established in discharge permits, general permits, or orders, as
appropriate.

(2) A discharger shall be required to fully apply AKART prior to
being authorized a mixing zone.

(3) Mixing zone determinations shall consider critical discharge
conditions.

(4) No mixing zone shall be granted unless the supporting informa-
tion clearly indicates the mixing zone would not have a reasonable po-
tential to result in a loss of sensitive or important habitat, substantially
interfere with the existing or characteristic uses of the water body, re-
sult in damage to the ecosystem, or adversely affect public health as
determined by the department.

(5) Water quality criteria shall not be violated outside of the
boundary of a mixing zone as a result of the discharge for which the
mixing zone was authorized. .

(6) The size of a mixing zone and the concentrations of pollutants
present shall be minimized. ,

(7) The maximum size of a mixing zone shall comply with the
following:

(a) In rivers and streams, mixing zones, singularly or in combination
with other mixing zones, shall comply with the most restrictive combi-
nation of the following (this size limitation may be applied to estuaries
having flow characteristics that resemble rivers):

(i) Not extend in a downstream direction for a distance from the
discharge port(s) greater than three hundred feet plus the depth of
water over the discharge port(s), or extend upstream for a distance of
over one hundred feet;

(ii) Not utilize greater than twenty—five percent of the flow; and

(iii) Not occupy greater than twenty—five percent of the width of the
water body.

(b) In estuaries, mixing zones, singularly or in combination with
other mixing zones, shall:

(i) Not extend in any horizontal direction from the discharge port(s)
for a distance greater than two hundred feet plus the depth of water
over the discharge port(s) as measured during mean lower low water;
and

(i1) Not occupy greater than twenty—five percent of the width of the
water body as measured during mean lower low water. For the purpose
of this section, areas to the east of a line from Green Point (Fidalgo
Island) to Lawrence Point (Orcas Island) are considered estuarine, as
are all of the Strait of Georgia and the San Juan Islands north of Or- _
cas Island. To the east of Deception Pass, and to the south and east of
Admiralty Head, and south of Point Wilson on the Quimper Peninsula,
is Puget Sound proper, which is considered to be entirely estuarine. All
waters existing within bays from Point Wilson westward to Cape Flat-
tery and south to the North Jetty of the Columbia River shall also be
categorized as estuarine.

(c) In oceanic waters, mixing zones, singularly or in combination
with other mixing zones, shall not extend in any horizontal direction
from the discharge port(s) for a distance greater than three hundred
feet plus the depth of water over the discharge port(s) as measured
during mean lower low water. For the purpose of this section, all ma-
rine waters not classified as estuarine in (b)(ii) of this subsection shall
be categorized as oceanic.

(d) In lakes, and in reservoirs having a mean detention time greater
than fifteen days, mixing zones shall not be allowed unless it can be
demonstrated to the satisfaction of the department that:

(i) Other siting, technological, and managerial options that would
avoid the need for a lake mixing zone are not reasonably achievable;

(ii) Overriding considerations of the public interest will be served;
and

(iii) All technological and managerial methods available for pollu-
tion reduction and removal that are economically achievable would be
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implemented prior to discharge. Such methods may include, but not be
limited to, advanced waste treatment techniques.

(e) In lakes, and in reservoirs having a mean detention time greater
than fifteen days, mixing zones, singularly or in combination with oth-
er mixing zones, shall comply with the most restrictive combination of
the following:

(i) Not exceed ten percent of the water body volume;

(ii) Not exceed ten percent of the water body surface area (maxi-
mum radial extent of the plume regardless of whether it reaches the
surface); and

(iii) Not extend beyond fifteen percent of the width of the water
body.
(8) Acute criteria are based on numeric criteria and toxicity tests
approved by the department, as generally guided under WAC 173-
201A-040 (1) through (5), and shall be met as near to the point of
discharge as practicably attainable. Compliance shall be determined by
monitoring data or calibrated models approved by the department uti-
lizing representative dilution ratios. A zone where acute criteria may
be exceeded is allowed only if it can be demonstrated to the depart-
ment's satisfaction the concentration of, and duration and frequency of
exposure to the discharge, will not create a barrier to the migration or
translocation of indigenous organisms to a degree that has the poten-
tial to cause damage to the ecosystem. A zone of acute criteria
exceedance shall singularly or in combination with other such zones
comply with the following maximum size requirements:

(a) In rivers and streams, a zone where acute criteria may be ex-
ceeded shall comply with the most restrictive combination of the fol-
lowing (this size limitation may also be applied to estuaries having flow
characteristics resembling rivers):

(i) Not extend beyond ten percent of the distance to the upstream
and downstream boundaries of an authorized mixing zone, as mea-
sured independently from the discharge port(s);

(ii) Not utilize greater than two and one-half percent of the flow
established in subsection (7)(a)(ii) of this section; and

(iii) Not occupy greater than twenty—five percent of the width of the
water body.

(b) In oceanic and estuarine waters a zone where acute criteria may
be exceeded shall not extend beyond ten percent of the distance estab-
lished in subsection (7)(b)(i) of this section as measured independently
from the discharge port(s).

(9) Overlap of mixing zones.

(a) Where allowing the overlap of mixing zones would result in a
combined area of water quality criteria nonattainment which does not
exceed the numeric size limits established under subsection (7) of this
section, the overlap may be permitted if:

(i) The separate and combined effects of the discharges can be rea-
sonably determined; and

(ii) The combined effects would not create a barrier to the migration
or translocation of indigenous organisms to a degree that has the po-
tential to cause damage to the ecosystem.

(b) Where allowing the overlap of mixing zones would result in
exceedance of the numeric size limits established under subsection (7)
of this section, the overlap may be allowed only where:

(i) The overlap qualifies for exemption under subsections (12) and
(13) of this section; and

(ii) The overlap meets the requirements established in (a) of this
subsection.

(10) Storm water:

(a) Storm water discharge from any "point source" containing
"process wastewater” as defined in 40 C.F.R. Part 122.2 shall fully
conform to the numeric size criteria in subsections (7) and (8) of this
section and the overlap criteria in subsection (9) of this section.

(b) Storm water discharges not described by (a) of this subsection
may be granted an exemption to the numeric size criteria in subsec-
tions (7) and (8) of this section and the overlap criteria in subsection
(9) of this section, provided the discharger clearly demonstrates to the
department's satisfaction that:

(i) All appropriate best management practices established for storm
water pollutant control have been applied to the discharge.

(ii) The proposed mixing zone shall not have a reasonable potential
to result in a loss of sensitive or important habitat, substantially inter-
fere with the existing or characteristic uses of the water body, result in
damage to the ecosystem, or adversely affect public health as deter-
mined by the department; and

(iii) The proposed mixing zone shall not create a barrier to the mi-
gration or translocation of indigenous organisms to a degree that has
the potential to cause damage to the ecosystem.
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(c) All mixing zones for storm water discharges shall be based on a
volume of runoff corresponding to a design storm approved by the de-
partment. Exceedances from the numeric size criteria in subsections
(7) and (8) of this section and the overlap criteria in subsection (9) of
this section due to precipitation events greater than the approved de-
sign storm may be allowed by the department, if it would not result in
adverse impact to existing or characteristic uses of the water body or
result in damage to the ecosystem, or adversely affect public health as
determined by the department.

(11) Combined sewer overflows complying with the requirements of
chapter 173-245 WAC, may be allowed an average once per year ex-
emption to the numeric size criteria in subsections (7) and (8) of this
section and the overlap criteria in subsection (9) of this section, pro-
vided the discharge complies with subsection (4) of this section.

(12) Exceedances from the numeric size criteria in subsections (7)
and (8) of this section and the overlap criteria in subsection (9) of this
section may be considered by the department in the following cases:

(a) For discharges existing prior to October 7, 1992, (or for pro-
posed discharges with engineering plans formally approved by the de-
partment prior to October 7, 1992);

(b) Where altering the size configuration is expected to result in
greater protection to existing and characteristic uses;

(c) Where the volume of water in the effluent is providing a greater
benefit to the existing or characteristic uses of the water body due to
flow augmentation than the béneﬁt of removing the discharge, if such
removal is the remaining feasible option; and

(d) Where the exceedance is clearly necessary to accommodate im-
portant economic or social development in the area in which the waters
are located.

(13) Before an exceedance from the numeric size criteria in subsec-
tions (7) and (8) of this section and the overlap criteria in subsection
(9) of this section may be allowed under subsection (12) of this sec-
tion, it must clearly be demonstrated to the department's satisfaction
that:

(a) AKART appropriate to the discharge is being fully applied;

(b) All siting, technological, and managerial options which would
result in full or significantly closer compliance that are economically
achievable are being utilized; and

(c) The proposed mixing zone complies with subsection (4) of this
section.

(14) Any exemptions granted to the size criteria under subsection
(12) of this section shall be reexamined during each permit renewal
period for changes in compliance capability. Any significant increase in
capability to comply shall be reflected in the renewed discharge permit.

(15) The department may establish permit limits and measures of
compliance for human health based criteria (based on lifetime expo-
sure levels), independent of this section.

(16) Sediment impact zones authorized by the department pursuant
to chapter 173-204 WAC, Sediment management standards, do not
satisfy the requirements of this section.

NEW SECTION

WAC 173-201A-110 SHORT-TERM MODIFICATIONS. (1)
The criteria and special conditions established in WAC 173-201A-030
through 173-201A~-140 may be modified for a specific water body on a
short-term basis when necessary to accommodate essential activities,
respond to emergencies, or to otherwise protect the public interest,
even though such activities may result in a temporary reduction of wa-
ter quality conditions below those criteria and classifications estab-
lished by this regulation. Such modification shall be issued in writing
by the director or his/her designee subject to such terms and condi-
tions as he/she may prescribe, and such modification shall not exceed a
twelve—-month period.

(2) In no case will any degradation of water quality be allowed if
this degradation significantly interferes with or becomes injurious to
existing water uses or causes long—term harm to the environment.

(3) Notwithstanding the above, the aquatic application of herbicides
which result in water use restrictions shall be considered an activity for
which a short-term modification generally may be issued subject to the
following conditions:

(a) A request for a short—term modification shall be made to the
department on forms supplied by the department. Such request gener-
ally shall be made at least thirty days prior to herbicide application;

(b) Such herbicide application shall be in accordance with state of
Washington department of agriculture regulations;
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(c) Such herbicide application shall be in accordance with label pro-
visions promulgated by USEPA under the Federal Insecticide, Fungi-
cide, and Rodenticide Act, as amended (7 U.S.C. 136, et seq.);

(d) Notice, including identification of the herbicide, applicator, lo-
cation where the herbicide will be applied, proposed timing and meth-
od of application, and water use restrictions shall be given according to
the following requirements:

(i) Appropriate public notice as determined and prescribed by the
director or his/her designee shall be given of any water use restrictions
specified in USEPA label provisions;

(ii) The appropriate regional offices of the departments of fisheries
and wildlife shall be notified twenty—four hours prior to herbicide ap-
plication; and

(iii) In the event of any fish kills, the departments of ecology, fisher-
ies, and wildlife shall be notified immediately;

(e) The herbicide application shall be made at times so as to:

(i) Minimize public water use restrictions during weekends; and

(ii) Completely avoid public water use restrictions during the open-
ing week of fishing season, Memorial Day weekend, Independence Day
weekend, and Labor Day weekend;

(f) Any additional conditions as may be prescribed by the director
or his/her designee.

NEW SECTION

WAC 173-201A-120 GENERAL CLASSIFICATIONS. Gener-
al classifications applying to various surface water bodies not specifi-
cally classified under WAC 173-201A-130 or 173-201A-140 are as
follows:

(1) All surface waters lying within national parks, national forests,
and/or wilderness areas are classified Class AA or Lake Class.

(2) All lakes and their feeder streams within the state are classified
Lake Class and Class AA respectively, except for those feeder streams
specifically classified otherwise,

(3) All reservoirs with a mean detention time of greater than 15
days are classified Lake Class.

(4) All reservoirs with a mean detention time of 15 days or less are
classified the same as the river section in which they are located.

(5) All reservoirs established on preexisting lakes are classified as
Lake Class.

(6) All unclassified surface waters that are tributaries to Class AA
waters are classified Class AA. All other unclassified surface waters
within the state are hereby classified Class A.

NEW SECTION

WAC 173-201A-130 SPECIFIC  CLASSIFICATIONS—
FRESHWATER. Specific fresh surface waters of the state of
Washington are classified as follows:

(1) American River. Class AA
(2) Big Quilcene River and tributaries. Class AA
(3) Bumping River. Class AA
(4) Burnt Bridge Creek. Class A
(5) Cedar River from Lake Washington to the

Maplewood Bridge (river mile 4.1). Class A
(6) Cedar River and tributaries from the Maplewood

Bridge (river mile 4.1) to Landsburg Dam (river mile

21.6). Class AA
(7) Cedar River and tributaries from Landsburg Dam

(river mile 21.6) to headwaters. Special condition ~ no

waste discharge will be permitted. Ciass AA
(8) Chehalis River from upper boundary of Grays Har-

bor at Cosmopolis (river mile 3.1, longitude 123°45'45"

W) to Scammon Creek (river mile 65.8). Class A
(9) Chehalis River from Scammon Creek (river mile

65.8) to Newaukum River (river mile 75.2). Special con-

dition — dissolved oxygen shall exceed 5.0 mg/L from June

1 to September 15. For the remainder of the year, the dis-

solved oxygen shall meet Class A criteria. Class A
(10) Chehalis River from Newaukum River (river mile

75.2) to Rock Creek (river mile 106.7). Class A
(11) Chehalis River, from Rock Creek (river mile

106.7) to headwaters. Class AA
(12) Chehalis River, south fork. Class A
(13) Chewuch River. Class AA
(14) Chiwawa River. Class AA
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(15) Cispus River.

(16) Clearwater River.

(17) Cle Elum River.

(18) Cloquallum Creek.

(19) Clover Creek from outlet of Lake Spanaway to in-
let of Lake Steilacoom.

(20) Columbia River from mouth to the Washington—
Oregon border (river mile 309.3). Special conditions —
temperature shall not exceed 20.0°C due to human activi-
ties. When natural conditions exceed 20.0°C, no tempera-
ture increase will be allowed which will raise the receiving
water temperature by greater than 0.3°C; nor shall such
temperature increases, at any time, exceed 0.3°C due to
any single source or 1.1°C due to all such activities com-
bined. Dissolved oxygen shall exceed 90 percent of satura-
tion.

(21) Columbia River from Washington-Oregon border
(river mile 309.3) to Grand Coulee Dam (river mile
596.6). Special condition from Washington—-Oregon border
(river mile 309.3) to Priest Rapids Dam (river mile 397.1).
Temperature shall not exceed 20.0°C due to human activ-
ities. When natural conditions exceed 20.0°C, no tempera-
ture increase will be allowed which will raise the receiving
water temperature by greater than 0.3°C; nor shall such
temperature increases, at any time, exceed t=34/(T+9).

(22) Columbia River from Grand Coulee Dam (river
mile 596.6) to Canadian border (river mile 745.0).

(23) Colville River.

(24) Coweeman River from mouth to Mulholland Creek
(river mile 18.4).

(25) Coweeman River from Mutholland Creek (river
mile 18.4) to headwaters. .

(26) Cowlitz River from mouth to base of Riffe Lake
Dam (river mile 52.0).

(27) Cowlitz River from base of Riffe Lake Dam (river
mile 52.0) to headwaters.

(28) Crab Creek and tributaries.

(29) Decker Creek.

(30) Deschutes River from mouth to boundary of
Snoqualmie National Forest (river mile 48.2).

(31) Deschutes River from boundary of Snoqualmie
National Forest (river mile 48.2) to headwaters.

(32) Dickey River.

(33) Dosewallips River and tributaries.

(34) Duckabush River and tributaries.

(35) Dungeness River from mouth to Canyon Creek (ri-
ver mile 10.8).

(36) Dungeness River and tributaries from Canyon
Creek (river mile 10.8) to headwaters.

(37) Duwamish River from mouth south of a line bear-
ing 254°true from the NW corner of berth 3, terminal No.
37 to the Black River (river mile 11.0) (Duwamish River
continues as the Green River above the Black River).

(38) Elochoman River.

(39) Elwha River and tributaries.

(40) Entiat River from Wenatchee National Forest
boundary (river mile 20.5) to headwaters.

(41) Grande Ronde River from mouth to Oregon border
(river mile 37). Special condition — temperature shall not
exceed 20.0°C due to human activities. When natural
conditions exceed 20.0°C, no temperature increase will be
allowed which will raise the receiving water temperature
by greater than 0.3°C; nor shall such temperature increas-
€s, at any time, exceed t=34/(T+9).

(42) Grays River from Grays River Falls (river mile
15.8) to headwaters.

(43) Green River (Cowlitz County).

(44) Green River (King County) from Black River (ri-
ver mile 11.0 and point where Duwamish River continues
as the Green River) to west boundary of Sec. 27-T2IN-
R6E (west boundary of Flaming Geyser State Park at ri-
ver mile 42.3).

(45) Green River (King County) from west boundary of
Sec. 27-T2IN-R6E (west boundary of Flaming Geyser
State Park, river mile 42.3) to west boundary of Sec. 13-
T21N-R7E (river mile 59.1).
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(46) Green River and tributaries (King County) from
west boundary of Sec. 13-T21N-R7E (river mile 59.1) to
headwaters. Special condition — no waste discharge will be
permitted.

(47) Hamma Hamma River and tributaries.

(48) Hanaford Creek from mouth to east boundary of
Sec. 25-T15N-R2W (river mile 4.1). Special condition -
dissolved oxygen shall exceed 6.5 mg/L.

(49) Hanaford Creek from east boundary of Sec. 25-
T15N-R2W (river mile 4.1) to headwaters.

(50) Hoh River and tributaries.

(51) Hoquiam River (continues as west fork above east
fork) from mouth to river mile 9.3 (Dekay Road bridge)
(upper limit of tidal influence).

(52) Humptulips River and tributaries from mouth to
Olympic National Forest boundary on east fork (river mile
12.8) and west fork (river mile 40.4) (main stem continues
as west fork).

(53) Humptulips River, east fork from Olympic Na-
tional Forest boundary (river mile 12.8) to headwaters.

(54) Humptulips River, west fork from Olympic Na-
tional Forest boundary (river mile 40.4) to headwaters.

(55) Issaquah Creek.

(56) Kalama River from lower Kalama River Falls (ri-
ver mile 10.4) to headwaters.

(57) Klickitat River from Little Klickitat River (river
mile 19.8) to headwaters.

(58) Lake Washington Ship Canal from Government
Locks (river mile 1.0) to Lake Washington (river mile
8.6). Special condition — salinity shall not exceed one part
per thousand (1.0 ppt) at any point or depth along a line
that transects the ship canal at the University Bridge (ri-
ver mile 6.1).

(59) Lewis River, east fork, from Multon Falls (river
mile 24.6) to headwaters.

(60) Little Wenatchee River.

(61) Methow River from mouth to Chewuch River (ri-
ver mile 50.1).

(62) Methow River from Chewuch River (river mile
50.1) to headwaters.

(63) Mill Creek from mouth to 13th street bridge in
Walla Walla (river mile 6.4). Special condition — dissolved
oxygen concentration shall exceed 5.0 mg/L.

(64) Mill Creek from 13th Street bridge in Walla Walla
(river mile 6.4) to Walla Walla Waterworks Dam (river
mile 25.2).

(65) Mill Creek and tributaries from city of Walla
Walla Waterworks Dam (river mile 25.2) to headwaters.
Special condition — no waste discharge will be permitted.

(66) Naches River from Snoqualmie Nationa!l Forest
boundary (river mile 35.7) to headwaters.

(67) Naselle River from Naselle "Falls” (cascade at ri-
ver mile 18.6) to headwaters.

(68) Newaukum River.

(69) Nisqually River from mouth to Alder Dam (river
mile 44.2). :

(70) Nisqually River from Alder Dam (river mile 44.2)
to headwaters.

(71) Nooksack River from mouth to Maple Creek (river
mile 49.7).

(72) Nooksack River from Maple Creek (river mile
49.7) to headwaters.

(73) Nooksack River, south fork, from mouth to
Skookum Creek (river mile 14.3).

(74) Nooksack River, south fork, from Skookum Creek
(river mile 14.3) to headwaters.

(75) Nooksack River, middle fork.

(76) Okanogan River.

(77) Palouse River from mouth to south fork (Colfax,
river mile 89.6).

(78) Palouse River from south fork (Colfax, river mile
89.6) to Idaho border (river mile 123.4). Special condition
— temperature shall not exceed 20.0°C due to human ac-
tivities. When natural conditions exceed 20.0°C, no tem-
perature increase will be allowed which will raise the re-
ceiving water temperature by greater than 0.3°C; nor shall
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such temperature increases, at any time, exceed
t=34/(T+9).

(79) Pend Oreille River from Canadian border (river
mile 16.0) to Idaho border (river mile 87.7). Special con-
dition — temperature shall not exceed 20.0°C due to hu-
man activities. When natural conditions exceed 20.0°C, no
temperature increase will be allowed which will raise the
receiving water temperature by greater than 0.3°C; nor
shall such temperature increases, at any time, exceed
t=34/(T+9).

(80) Pilchuck River from city of Snohomish Water-
works Dam (river mile 26.8) to headwaters.

(81) Puyallup River from mouth to river mile 1.0.

(82) Puyallup River from river mile 1.0 to Kings Creek
(river mile 31.6).

(83) Puyallup River from Kings Creek (river mile 31.6)
to headwaters.

(84) Queets River and tributaries.

(85) Quillayute River.

(86) Quinault River and tributaries.

(87) Salmon Creek (Clark County).

(88) Satsop River from mouth to west fork (river mile
6.4).

(89) Satsop River, east fork.

(90) Satsop River, middle fork.

(91) Satsop River, west fork.

(92) Skagit River from mouth to Skiyou Slough-lower
end (river mile 25.6).

(93) Skagit River and tributaries (includes Baker, Suak,
Suiattle, and Cascade rivers) from Skiyou Slough-lower
end, (river mile 25.6) to Canadian border (river mile
127.0). Special condition.

Skagit River (Gorge by-pass reach) from Gorge Dam
(river mile 96.6) to Gorge Powerhouse (river mile 94.2).
Temperature shall not exceed 21°C due to human activi-
ties. When natural conditions exceed 21°C, no tempera-
ture increase will be allowed which will raise the receiving
water temperature by greater than 0.3°C, nor shall such
temperature increases, at any time, exceed t=34/(T+9).

(94) Skokomish River and tributaries.

(95) Skookumchuck River from Bloody Run Creek (ri-
ver mile 21.4) to headwaters.

(96) Skykomish River from mouth to May Creek
(above Gold Bar at river mile 41.2).

(97) Skykomish River from May Creek (above Gold
Bar at river mile 41.2) to headwaters.

(98) Snake River from mouth to Washington-Idaho-
Oregon border (river mile 176.1). Special condition.

(a) Below Clearwater River (river mile 139.3). Temper-
ature shall not exceed 20.0°C due to human activities.
When natural conditions exceed 20.0°C, no temperature
increase will be allowed which will raise the receiving wa-
ter temperature by greater than 0.3°C; nor shall such
temperature increases, at any time, exceed t=34/(T+9).

(b) Above Clearwater River (river mile 139.3). Tem-
perature shall not exceed 20.0°C due to human activities.
When natural conditions. exceed 20.0°C, no temperature
increases will be allowed which will raise the receiving wa-
ter temperature by greater than 0.3°C; nor shall such
temperature increases, at any time, exceed 0.3°C due to
any single source or 1.1°C due to all such activities com-
bined.

(99) Snohomish River from mouth and east of longitude
122°13'40"W upstream to latitude 47°56'30"N (southern
tip of Ebey Island at river mile 8.1). Special condition —
fecal coliform organism levels shall both not exceed a geo-
metric mean value of 200 colonies/100 mL and not have
more than 10 percent of the samples obtained for calculat-
ing the mean value exceeding 400 colonies/100 mL.

(100) Snohomish River upstream from latitude
47°56'30"N (southern tip of Ebey Island river mile 8.1) to
confluence with Skykomish and Snoqualmie River (river
mile 20.5).

(101) Snoqualmie River and tributaries from mouth to
west boundary of Twin Falls State Park on south fork (ri-
ver mile 9.1).

(102) Snoqualmie River, middie fork.
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(103) Snoqualmie River, north fork.

(104) Snoqualmie River, south fork, from west bounda-
ry of Twin Falls State Park (river mile 9.1) to headwaters.

(105) Soleduck River and tributaries.

(106) Spokane River from mouth to Long Lake Dam
(river mile 33.9). Special condition — temperature shall not
exceed 20.0°C due to human activities. When natural
conditions exceed 20.0°C, no temperature increase will be
allowed which will raise the receiving water temperature
by greater than 0.3°C; nor shall such temperature increas-
es, at any time, exceed t=34/(T+9).

(107) Spokane River from Long Lake Dam (river mile
33.9) to Nine Mile Bridge (river mile 58.0). Special
conditions:

(a) The average euphotic zone concentration of total
phosphorus (as P) shall not exceed 25ug/L during the pe-
riod of June 1 to October 31.

(b) Temperature shall not exceed 20.0°C, due to human
activities. When natural conditions exceed 20.0°C, no
temperature increase will be allowed which will raise the
receiving water temperature by greater than 0.3°C; nor
shall such temperature increases, at any time exceed
t=34/(T+9).

(108) Spokane River from Nine Mile Bridge (river mile
58.0) to the Idaho border (river mile 96.5). Temperature
shall not exceed 20.0°C due to human activities. When
natural conditions exceed 20.0°C no temperature increase
will be allowed which will raise the receiving water tem-
perature by greater than 0.3°C; nor shall such tempera-
ture increases, at any time exceed t=34/(T+9).

(109) Stehekin River.

(110) Stillaguamish River from mouth to north and
south forks (river mile 17.8).

(111) Stillaguamish River, north fork, from mouth to
Squire Creek (river mile 31.2).

(112) Stillaguamish River, north fork, from Squire
Creek (river mile 31.2) to headwaters.

(113) Stillaguamish River, south fork, from mouth to
Canyon Creek (river mile 33.7).

(114) Stillaguamish River, south fork, from Canyon
Creek (river mile 33.7) to the headwaters.

(115) Sulphur Creek.

(116) Sultan River from mouth to Chaplain Creek (ri-
ver mile 5.9).

(117) Sultan River and tributaries from Chaplain Creck
(river mile 5.9) to headwaters. Special condition — no
waste discharge will be permitted above city of Everett
Diversion Dam (river mile 9.4).

(118) Sumas River from Canadian border (river mile
12) to headwaters (river mile 23).

(119) Tieton River.

(120) Tolt River, south fork and tributaries from mouth
to west boundary of Sec. 31-T26N-R9E (river mile 6.9).

(121) Tolt River, south fork from west boundary of Sec.
31-T26N-RIE (river mile 6.9) to headwaters. Special
condition — no waste discharge will be permitted.

(122) Touchet River, north fork from Dayton water in-
take structure (river mile 3.0) to headwaters.

(123) Toutle River, north fork, from Green River to
headwaters.

(124) Toutle River, south fork.

(125) Tucannon River from Umatilla National Forest
boundary (river mile 38.1) to headwaters.

(126) Twisp River.

(127) Union River and tributaries from Bremerton Wa-
terworks Dam (river mile 6.9) to headwaters. Special con-
dition — no waste discharge will be permitted.

(128) Walla Walla River from mouth to Lowden (Dry
Creek at river mile 27.2).

(129) Walla Walla River from Lowden (Dry Creek at
river mile 27.2) to Oregon border (river mile 40). Special
condition — temperature shall not exceed 20.0°C due to
human activities. When natural conditions exceed 20.0°C,
no temperature increase will be allowed which will raise
the receiving water temperature by greater than 0.3°C;
nor shall such temperature increases, at any time, exceed
t=34/(T+9).
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(130) Wenatchee River from Wenatchee National For-
est boundary (river mile 27.1) to headwaters.

(131) White River (Pierce~King counties) from Mud
Mountain Dam (river mile 27.1) to headwaters.

(132) White River (Chelan County).

(133) Wildcat Creek.

(134) Willapa River upstream of a line bearing 70°true
through Mailboat Slough light (river mile 1.8).

(135) Wishkah River from mouth to river mile 6 (SW
1/4 SW 1/4 NE 1/4 Sec. 21-T18N-R9W).

(136) Wishkah River from river mile 6 (SW 1/4 SW
1/4 NE 1/4 Sec. 21-T18N-R9W) to west fork (river mile
17.7).

(137) Wishkah River from west fork of Wishkah River
(river mile 17.7) to south boundary of Sec. 33-T2IN-
R8W (river mile 32.0).

(138) Wishkah River and tributaries from south bound-
ary of Sec. 33-T2IN-R8W (river mile 32.0) to headwa-
ters. Special condition — no waste discharge will be per-
mitted.

(139) Wynoochee River from mouth to Olympic Na-
tional Forest boundary (river mile 45.9).

(140) Wynoochee River from Olympic National Forest
boundary (river mile 45.9) to headwaters.

(141) Yakima River from mouth to Cle Elum River (ri-
ver mile 185.6). Special condition — temperature shall not
exceed 21.0°C due to human activities. When natural
conditions exceed 21.0°C, no temperature increase will be
allowed which will raise the receiving water temperature
by greater than 0.3°C; nor shall such temperature increas-
es, at any time, exceed t=34/(T+9).

(142) Yakima River from Cle Elum River (river mile
185.6) to headwaters.

NEW SECTION
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Class AA
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Class AA
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Class AA

WAC 173-201A-140 SPECIFIC CLASSIFICATIONS—MA-
RINE WATER. Specific marine surface waters of the state of

Washington are classified as follows:

(1) Budd Inlet south of latitude 47°04'N (south of
Priest Point Park).

(2) Coastal waters: Pacific Ocean from Ilwaco to Cape
Flattery.

(3) Commencement Bay south and east of a line bearing
258° true from "Brown's point" and north and west of line
bearing 225° true through the Hylebos waterway light.

(4) Commencement Bay, inner, south and east of a line
bearing 225° true through Hylebos Waterway light except
the city waterway south and east of south 11th Street.

(5) Commencement Bay, city waterway south and east
of south 11th Street.

(6) Drayton Harbor, south of entrance.

(7) Dyes and Sinclair Inlets west of longitude
122°37'W.

(8) Elliott Bay east of a line between Pier 91 and
Duwamish head. .

(9) Everett Harbor, inner, east of longitude 122° 13’
40" W and southwest of a line bearing 121° true from
light "4" (Snohomish River mouth).

(10) Grays Harbor west of longitude 123°59'W.

(11) Grays Harbor east of longitude 123°59'W to lon-
gitude 123°45'45"W (Cosmopolis Chehalis River, river
mile 3.1). Special condition - dissolved oxygen shall ex-
ceed 5.0 mg/L.

(12) Guemes Channel, Padilla, Samish and Bellingham
Bays east of longitude 122°39'W and north of latitude
48°27'20"N.

(13) Hood Canal.

(14) Mukilteo and all North Puget Sound west of longi-
tude 122°39' W (Whidbey, Fidalgo, Guemes and Lummi
islands and state highway 20 bridge at Deception Pass),
except as otherwise noted.

(15) Oakland Bay west of longitude 123°05'W (inner
Shelton harbor).

(16) Port Angeles south and west of a line bearing 152°
true from buoy "2" at the tip of Ediz Hook.

(17) Port Gamble south of latitude 47°15'20"N.

Class B

Class AA

Class A

Class

Class
Class

Class
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(18) Port Townsend west of a line between Point
Hudson and Kala point.

(19) Possession Sound, south of latitude 47°57'N.

(20) Possession Sound, Port Susan, Saratoga Passage,
and Skagit Bay east of Whidbey Island and state highway
20 bridge at Deception Pass between latitude 47°57'N
(Mukilteo) and latitude 48°27'20"N (Similk Bay), except
as otherwise noted.

(21) Puget Sound through Admiralty Inlet and South
Puget Sound, south and west to longitude 122°52'30"W
(Brisco Point) and longitude 122°51'W (northern tip of
Hartstene Island).

(22) Sequim Bay southward of entrance.

(23) South Puget Sound west of longitude
122°52'30"W (Brisco Point) and longitude 122°51'W
(northern tip of Hartstene Island, except as otherwise not-
ed). Class A

Class A
Class AA

Class A

Class AA
Class AA

(24) Strait of Juan de Fuca. ClassAA
(25) Totten Inlet and Little Skookum Inlet, west of lon-

gitude 122°5'32" (west side of Steamboat Island). Class AA
(26) Willapa Bay seaward of a line bearing 70° true

through Mailboat Slough light (Wiltapa River, river mile

1.8). Class A

NEW SECTION

. WAC 173-201A-150 ACHIEVEMENT CONSIDERATIONS.

To fully achieve and maintain the foregoing water quality in the state
of Washington, it is the intent of the department to apply the various
implementation and enforcement authorities at its disposal, including
participation in the programs of the Federal Clean Water Act (33
U.S.C. 1251 et seq.) as appropriate. It is also the intent that cogni-
zance will be taken of the need for participation in cooperative pro-
grams with other state agencies and private groups with respect to the
management of related problems. The department's planned program
for water pollution control will be defined and revised annually in ac-
cordance with section 106 of said federal act. Further, it shall be re-
quired that all activities which discharge wastes into waters within the
state, or otherwise adversely affect the quality of said waters, be in
compliance with the waste treatment and discharge provisions of state
or federal law.

NEW SECTION

WAC 173-201A-160 TMPLEMENTATION. (1) Discharges
from municipal, commercial, and industrial operations. The primary
means to be used for controlling municipal, commercial, and industrial
waste discharges shall be through the issuance of waste disposal per-
mits, as provided for in RCW 90.48.160, 90.48.162 and 90.48.260.

(2) Miscellaneous waste discharge or water quality effect sources.
The director shall, through the issuance of regulatory permits, direc-
tives, and orders, as are appropriate, control miscellaneous waste dis-
charges and water quality effect sources not covered by WAC 173-
201A-160(1) hereof.

(3) Nonpoint source and storm water pollution.

(a) Activities which generate nonpoint source pollution shall be con-
ducted so as to comply with the water quality standards. The primary
means to be used for requiring compliance with the standards shall be
through best management practices required in waste discharge per-
mits, rules, orders, and directives issued by the department for activi-
ties which generate nonpoint source pollution.

(b) Best management practices shall be applied so that when all ap-
propriate combinations of individual best management practices are
utilized, violation of water quality criteria shall be prevented. If a dis-
charger is applying all best management practices appropriate or re-
quired by the department and a violation of water quality criteria oc-
curs, the discharger shall modify existing practices or apply further
water pollution control measures, selected or approved by the depart-
ment, to achieve compliance with water quality criteria. Best manage-
ment practices established in permits, orders, rules, or directives of the
department shall be reviewed and modified, as appropriate, so as to
achieve compliance with water quality criteria.

(c) Activities which contribute to nonpoint source pollution shall be
conducted utilizing best management practices to prevent violation of
water quality criteria. When applicable best management practices are
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not being implemented, the department may conclude individual activ-
ities are causing pollution in violation of RCW 90.48.080. In these sit-
uations, the department may pursue orders, directives, permits, or civil
or criminal sanctions to gain compliance with the standards.

(d) Activities which discharge pollutants in storm water shall be
conducted so as to comply with the water quality standards. The pri-
mary means to be used for requiring compliance with the standards
shall be through best management practices required in waste dis-
charge permits, rules, orders, and directives issued by the department
for activities which generate storm water pollution. The consideration
and contro! procedures in (b) and (c) of this subsection apply to the
control of pollutants in storm water.

NEW SECTION

WAC 173-201A-170 SURVEILLANCE. A continuing surveil-
lance program, to ascertain whether the regulations, waste disposal
permits, orders, and directives promulgated and/or issued by the de-
partment are being complied with, will be conducted by the depart-
ment staff as follows:

(1) Inspecting treatment and control facilities.

(2) Monitoring and reporting waste discharge characteristics.

(3) Monitoring receiving water quality.

NEW SECTION

WAC 173-201A-180 ENFORCEMENT. To insure that the pro-
visions of chapter 90.48 RCW, the standards for water quality pro-
mulgated herein, the terms of waste disposal permits, and other orders
and directives of the department are fully complied with, the following
enforcement tools will be relied upon by the department, in coopera-
tion with the attorney general as it deems appropriate:

(1) Issuance of notices of violation and regulatory orders as provided
for in RCW 90.48.120.

(2) Initiation of actions requesting injunctive or other appropriate
relief in the various courts of the state, as provided for in RCW
90.48.037. '

(3) Levying of civil penalties as provided for in RCW 90.48.144.

(4) Initiation of a criminal proceeding by the appropriate county
prosecutor, as provided for in RCW 90.48.140.

(5) Issuance of regulatory orders or directives as provided for in
RCW 90.48.240.

WSR 92-11-042
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 92-31—Filed May 19, 1992, 9:06 p.m.]

Original Notice.

Title of Rule: WAC 173-19-360 San Juan County
shoreline master program.

Purpose: Adoption of revised shoreline master pro-
gram into state master program, chapter 173-19 WAC.
Statutory Authority for Adoption: RCW 90.58.200.

Statute Being Implemented: Chapter 90.58 RCW,
Shoreline Management Act of 1971.

Summary: The amendment revises the shoreline
master program for San Juan County.

Reasons Supporting Proposal: Shoreline master pro-
grams and revisions thereto are developed by local gov-
ernments and submitted to the department for approval.
The programs do not become effective until adopted by
the department in accordance with the Shoreline Man-
agement Act and the Administrative Procedure Act.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nora Jewett, Depart-
ment of Ecology, P.O. Box 46700, Olympia, WA 98504—
6700, (206) 459-6789.
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Name of Proponent: Department of Ecology,
governmental.

Rule is not necessitated by federal law, federal or
state court decision.

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: This amendment establishes new sections in the
master program that provide policies, regulations and
three new environment designations covering the East
Sound subarea. The amendment was developed in con-
junction with a new subarea plan for East Sound. The
amendment ensures consolidated marina activity in the
north and focuses on mixed commercial and public ac-
cess in the south.

Proposal Changes the Following Existing Rules:
Amends chapter 173-19 WAC, Shoreline Management
Act of 1971, state master program.

No small business economic impact statement is re-
quired for this proposal by chapter 19.85 RCW.

Hearing Location: Orcas Center, Mt. Baker and
North Beach Road, East Sound, Orcas Island, on June
24, 1992, at 2:00 p.m.

Submit Written Comments to: Master Program Co-
ordinator, Washington State Department of Ecology,
Shorelands and Coastal Zone Management Program,
P.O. Box 46700, Olympia, WA 98504, by July 1, 1992.

Date of Intended Adoption: August 18, 1992.

May 18, 1992
Fred Olson
Deputy Director

AMENDATORY SECTION (Amending Order 91-18, filed 6/5/91)

WAC 173-19-360 SAN JUAN COUNTY. San Juan County
master program approved May 28, 1976. Revision approved October
29, 1976. Revision approved April 13, 1981. Revision approved Octo-
ber 30, 1984. Revision approved April 19, 1989. Revision approved
March 14, 1990. Revision approved May 15, 1990. Revision approved
June 19, 1990. Revision approved February 5, 1991. Revision approved
June 4, 1991. Revision approved August 18, 1992.

WSR 92-11-043
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 91-58—Filed May 19, 1992, 9:16 a.m.]

Supplemental Notice to WSR 92-06-088.

Title of Rule: Chapter 173-492 WAC, Motor fuel
specifications for oxygenated gasoline.

Purpose: The purpose of this new chapter is to reduce
carbon monoxide emissions from gasoline powered motor
vehicles, through the wintertime use of oxygenated gas-
olines, in areas that are either known or expected to ex-
ceed health—based air quality standards.

Statutory Authority for Adoption: Chapter 70.94
RCW.

Statute Being Implemented: RCW 70.94.011.

Summary: This rule is a new chapter in the
Washington Administrative Code and is, in part, man-
dated by the federal Clean Air Act, which requires met-
ropolitan areas which are out of attainment for carbon
monoxide to implement an oxygenated fuel program.
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Reasons Supporting Proposal: To bring nonattainment
areas into attainment for carbon monoxide, and to pre-
vent further degradation of air quality.

Name of Agency Personnel Responsible for Drafting:
Carol Piening and Dan Johnson, P.O. Box 47600, (206)
438-8110; Implementation and Enforcement: Joseph
Williams, P.O. Box 47600, (206) 459—6255.

Name of Proponent: Department of Ecology,
governmental.

Rule is necessary because of federal law, 42 U.S.C.
7545 Sec. 211 (m).

Explanation of Rule, its Purpose, and Anticipated Ef-
fects: The federal Clean Air Act mandates the use of
oxygenated fuels in areas that are out of attainment for
carbon monoxide. The purpose of the proposed rule is to
reduce carbon monoxide emissions from motor vehicles
through the wintertime use of oxygenated gasolines in
areas that are either known or expected to exceed
health-based air quality standards. The proposed chap-
ter establishes control areas and control periods for the
use of oxygenated gasoline. It defines compliance re-
quirements, including a minimum and an average oxy-
gen content, and appropriate labeling. It also defines
monitoring and enforcement requirements. It sets regis-
tration fees for the 1992-1993 control season. It gives
ecology or the local air authority enforcement discretion
in case of unforeseen circumstances. Local air authori-
ties, where they have jurisdiction, are responsible for
compliance monitoring and enforcement.

Proposal does not change existing rules.

SMALL BUSINESS ECONOMIC IMPACT STATEMENT

The purpose of the proposed motor fuel specifications
for oxygenated gasoline rule, chapter 173-492 WAC, is
to reduce carbon monoxide (CO) emissions from gaso-
line powered motor vehicles through the wintertime use
of oxygenated gasolines in areas that are either known or
expected to exceed health-based air quality standards.
The federal Clean Air Act amendments of 1990 require
states with areas not meeting national air quality stan-
dards for carbon monoxide emissions to implement oxy-
genated gasoline programs. The Environmental Protec-
tion Agency is empowered to enforce the Clean Air Act
amendments.

The areas within Washington exceeding national am-
bient air quality standards for CO are the Seattle/
Tacoma, Vancouver, and Spokane metropolitan areas. In
accordance with instruction from the EPA, the counties
within which these areas are located must serve as the
control areas where oxygenated gasoline will be distrib-
uted. Oxygenated gasoline must be used in Clark, King,
Pierce and Snohomish counties from November 1
through February 29, and in Spokane County from Sep-
tember 1 through February 29 beginning in the fall of
1992. The Department of Ecology has determined that
extending the control areas in November 1994, to in-
clude all counties in western Washington will help to
maintain healthful air quality and ease difficulties gaso-
line distributors may encounter in handling both oxy-
genated and nonoxygenated gasolines.

The Regulatory Fairness Act, chapter 19.85 RCW,
was adopted in 1982 to reduce proportionately higher
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economic impacts of state regulations on small business-
es. A small business is defined as any business which has
fifty or fewer employees. The RFA requires that all state
agencies proposing regulations having an economic im-
pact on more than 10 percent of the businesses in any
one industry and on more than 20 percent of all indus-
tries in the state prepare a small business economic im-
pact statement (SBEIS). If a rule is found to place a
disproportionate impact on small businesses, it must be
modified in order to mitigate this effect.

Chapter 174-492 WAC has been reviewed and found
to directly affect companies in the following standard
industrial classification (SIC) codes: SIC 2911 Petrole-
um Refineries; SIC 5171 Petroleum Bulk Stations and
Terminals; and SIC 554 Retail Gasoline Stations.

Businesses in these SIC codes may choose to become
oxygenate blenders by paying a fee to register with the
Department of Ecology or the local air authority. No
petroleum refineries producing automobile gasoline in
Washington are classified as small businesses and there-
fore are not disproportionately impacted by the rule.
* Small businesses in the categories for gasoline bulk sta-
tions and terminals and retail gasoline stations are dis-
proportionately affected by the rule.

Small businesses in SIC 5171 will have a dispropor-
tionate impact resulting from the oxygenate blender
registration fee. This effect can be moderated by utiliz-
ing a different fee structure in which the registration fee
is determined according to a specified dollar amount per
gallon of oxygenated gasoline produced for use in control
areas.

Almost all retail gasoline stations in Washington are
small businesses. Service stations located near control
area borders which must compete with noncontrol area
stations selling less expensive nonoxygenated products
will suffer financial losses. The expansion of control ar-
eas to include all western Washington counties in
November 1994, will help to mitigate this effect. How-
ever, the question remains as to whether all border sta-
tions in western Washington will survive until that time
and what the net effect will be on stations near the bor-
ders of Spokane County. A

Complete copies of the SBEIS may be obtained from:
Carol Piening, Department of Ecology, Air Programs,
P.O. Box 47600, Olympia, WA 98504-7600.

Hearing Location: On June 24, 1992, at 7:.00 p.m.,
Northwest Regional Office, Department of Ecology,
3190 160th Avenue S.E., Bellevue, WA 98008-5452.

Submit Written Comments to: Carol Piening, Depart-
ment of Ecology, P.O. Box 47600, Olympia, WA 98504—
7600, by July 1, 1992.

Date of Intended Adoption: September 14, 1992.

May 13, 1992
Fred Olson
Deputy Director

Chapter 173492 WAC
MOTOR FUEL SPECIFICATIONS FOR OXYGENATED GASO-
LINE

NEW SECTION

WAC 173-492-010 POLICY AND PURPOSE. The purpose of
this regulation is to reduce carbon monoxide emissions from gasoline
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powered motor vehicles, through the wintertime use of oxygenated
gasolines, in areas that are either known or expected to exceed health~
based air quality standards.

NEW SECTION

WAC 173-492-020 APPLICABILITY. This regulation shall ap-
ply to all gasoline offered for sale in the control areas and over the
control periods defined in WAC 173-492-070.

NEW SECTION

WAC 173-492-030 DEFINITIONS. The following words and
phrases shall have the following meanings:

"Authority" means an air pollution control authority activated pur-
suant to chapter 70.94 RCW that has jurisdiction over the subject
source.

"Blender” means a person who owns oxygenated gasoline which is
sold or dispensed from an oxygenate blending facility for use in a con-
trol area during a control period.

"Control area” means an area in which only oxygenated gasoline
under the oxygenated gasoline program of this chapter may be sold or
dispensed. Each control area is a county or group of counties adminis-
tered by a separate air pollution control authority.

"Control period" means the period during which oxygenated gaso-
line must be sold or dispensed within the control area.

"Ecology™ means the Washington state department of ecology.

"Gasoline" means any fuel sold for use in motor vehicles and motor
vehicle engines, and commonly known or sold as gasoline.

"Large volume blender” means blenders that blend and offer for sale
or sell one million gallons or more, but less than fifteen million gallons,
of oxygenated gasoline per month on average during a control period
within a control area.

"Medium volume blender” means blenders that blend and offer for
sale or sell one hundred thousand gallons or more, but less than one
million gallons, of oxygenated gasoline per month on average during a
control period within a control area.

"Oxygenate" means any substance which, when added to gasoline,
increases the amount of oxygen in the gasoline blend. Lawful use of
any combination of these substances requires that they be "substan-
tially similar™ under section 211 (f)(1) of the federal Clean Air Act
(CAA), or be permitted under a waiver granted by the Administrator
of the Environmental Protection Agency under the authority of section
211 (f)(4) of the CAA.

"Oxygenated gasoline” means gasoline which contains a measurable
amount of oxygenate, generally an alcohol or ether.

"Small volume blender” means blenders that blend and offer for sale
or sell less than one hundred thousand gallons of oxygenated gasoline
per month on average during a control period within a control area.

"Very large volume blender” means blenders that blend and offer
for sale or sell fifteen million gallons or more of oxygenated gasoline
per month on average during a control period within a control area.

NEW SECTION

WAC 173-492-040 COMPLIANCE REQUIREMENTS. (1)
Retail sales. No gasoline intended as a final product for fueling of mo-
tor vehicles within the control areas and control periods as defined in
WAC 173-492-070 shall be offered for sale, sold or dispensed by any
person unless the gasoline has at least 2.0% oxygen content by weight.

(2) Average blend requirements. Over each two-month interval
during the control period, gasoline intended as a final product ¢ r fuel-
ing of motor vehicles within the control areas defined in WAC 173-
492-070 supplied by blenders to purchasers within the control areas
defined in WAC 173-492-070 shall average at least 2.7% oxygen by
weight, and in no case be less than 2.0% oxygen content by weight.

(3) Reports. Blenders shall provide periodic reports, as stipulated in
the blenders registration, to ecology or the authority summarizing how
the requirements of subsection (2) of this section were met. With prior
approval from ecology or the authority, a credit trading program may
be used to comply with these requirements. Such reports shall be on
forms provided by ecology or the authority.

NEW SECTION

WAC 173-492-050 REGISTRATION REQUIREMENTS.
Each blender shall register with ecology or the authority each year, in
each control area where a blender offers for sale, sells, or dispenses
gasoline. Each request for registration shall be on forms supplied by
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ecology or the authority and shall be accompanied by a fee to com-
pensate for the cost of administering the registration program, includ-
ing on-site inspections necessary to verify compliance with these re-
quirements. The location of each blender facility shall be included in
the information provided by the blender at registration. The fee for a
control area shall be based on the volume of oxygenated gasoline sold
or offered for sale by the blender in that control area to comply with
the provisions of WAC 173-492-040. The following fee table shall ap-
ply to blenders who register for the 1992-1993 control periods:

Small Volume Blender $ 500

Medium Volume Blender $ 1,000
Large Volume Blender $10,000
Very Large Volume Blender $50,000

Registration fees to cover the 1993-1994 control periods and beyond
shall be set by regulation by ecology or the authority.

NEW SECTION

WAC 173-492-060 LABELING REQUIREMENTS. In addi-
tion to other labeling requirements, fuel dispensing systems delivering
oxygenated gasoline shall be conspicuously labeled during the control
periods and in the control areas stated in WAC 173-492-070 as
follows:

"The gasoline dispensed from this pump is oxygenated and will re-
duce carbon monoxide pollution from motor vehicles.”

NEW SECTION

WAC 173-492-070 CONTROL AREAS AND CONTROL PE-
RIODS. Beginning in 1992, the oxygenated gasoline requirements of
this chapter shall apply to the following control areas during the fol-
lowing control periods:

CONTROL AREA COUNTIES CONTROL PERIOD
BEGINNING ENDING
Pugct Sound King, Picree, Snohomish November 1 Fcbruary 29
Southwest Clark November 1 February 29
Spokane Spokanc September 1 February 29

Beginning November 1, 1994, the control areas shall expand, and the
requirements of this chapter shall apply to the following control areas
during the following control periods:

CONTROL AREA COUNTIES CONTROL PERIOD
BEGINNING ENDING

Puget Sound King, Kitsap, Picree, Snohomish November 1 February 29

Southwest Clark, Cowlitz, Lewis, Skamania, November 1 February 29
Wahkiakum

Norihwest Island, Skagit, Whatcom, San Juan November 1 February 29

Olympic Clallam, Grays Harbor, Jeflerson, November 1 February 29
Mason, Pacific, Thurston

Spokane Spokanc Scptember 1 February 29

These oxygenated fuel requirements apply only to the counties on the
above list.

NEW SECTION

WAC 173-492-080 ENFORCEMENT AND COMPLIANCE.
(1) Compliance with the requirements of this section shall be moni-
tored and enforced by ecology or the authority. Noncompliance shall
be subject to the penalties and other remedies provided in chapter 70-
.94 RCW.

(2) Ecology or the authority may designate any appropriate agency
of the state to assist in the compliance monitoring of this regulation.
Ecology shall make every effort to coordinate compliance monitoring
of this regulation with the current duties of the department of agricul-
ture division of weights and measures.

(3) Compliance with the standards set forth in this section shall be
determined by use of testing methods approved by ecology. The maxi-
mum accuracy tolerance of this method shall be limited to +/- 0.3%
oxygen by weight, or an equivalent tolerance when measured by
volume.
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NEW SECTION

WAC 173-492-090 UNPLANNED CONDITIONS. An un-
planned condition, such as an unforeseen emergency or "act of God,"
which may interfere with compliance to this chapter, shall be reported
to ecology or the authority as soon as possible. The responsible party
shall also submit a full written report within ten days to ecology or the
authority, including t