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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (206) 753-7470 (SCAN
234-7470).

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
cially encouraged to give wide publicity to all documents printed in the Washington State Register.

CERTIFICATE

Pursuant to RCW 34.08.040, the publication of rules or other-information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.

DENNIS W. COOPER
Code Reviser
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following six sections:

(@ PREPROPOSAL.-includes the Preproposal Statement of Intent that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.

(b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals,

(© PERMANENT-includes the full text of permanently adopted rules.

(d) EMERGENCY-includes the full text of emergency rules and rescissions.

() MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the governor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.

() TABLE-includes a cumulative table of the WAC sections that are affected in the current year.
(g) INDEX-includes a combined subject matter and agency index.

Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each document,
and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL

RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:

(@ Inamendatory sections—
()  underlined materjal is new material;
(ii) deleted material is ((lined-out-between-double-parentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;
(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading

REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(@ Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing, '

()  Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].



1994 - 1995
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Distribution . First Agency
Issue No. Closing Dates1 Date I-Iearin&Date3
Non-OTS & Non-OTS & OTS? or
30 p. or more 11to0 29 p. 10 p. max.
Non-OTS
For Count 20 For hearing
Inclusion in-- File no later than-- days from-- on or after
94-16 Jul 6 Jul 20 Aug 3 Aug 17 Sep 6
94-17 Jul 27 Aug 10 Aug 24 Sep 7 Sep 27
94-18 Aug 10 Aug 24 Sep 7 Sep 21 Oct 11
94-19 - Aug 24 Sep'7 Sep 21 Oct 5 Oct 25
94-20 Sep 7 Sep 21 Oct 5 Oct 19 Nov 8
94-21 Sep 21 Oct 5 Oct 19 Nov 2 Nov 22
94-22 Oct 5 Oct 19 Nov 2 Nov 16 Dec 6
94-23 Oct 26 Nov 9 Nov 23 Dec 7 Dec 27
94-24 Nov 9 Nov 23 Dec 7 Dec 21 Jan 10, 1995
95-01 Nov 23 Dec 7 Dec 21, 1994 Jan 4, 1995 Jan 24
95-02 Dec 7 Dec 21, 1994 Jan 4, 1995 Jan 18 Feb 7
95-03 Dec 21, 1994 Jan 4, 1995 Jan 18 Feb 1 Feb 21
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95-12 May 10 May 24 Jun 7 Jun 21 Jul 11
95-13 May 24 Jun 7 Jun 21 Jul 5 Jul 25
95-14 Jun 7 Jun 21 Jul § Jul 19 Aug 8
95-15 Jun 21 Jul § Jul 19 Aug 2 Aug 22
95-16 Jul 5 Jul 19 Aug 2 Aug 16 Sep S
95-17 Jul 26 Aug 9 Aug 23 Sep 6 Sep 26
95-18 Aug 9 Aug 23 Sep 6 Sep 20 Oct 10
95-19 Aug 23 Sep 6 Sep 20 Oct 4 Oct 24
95-20 Sep 6 Sep 20 Oct 4 Oct 18 Nov 7
95-21 Sep 20 Oct 4 Oct 18 Nov 1 Nov 21
95-22 Oct 4 Oct 18 Nov 1 Nov 15 Dec 5
95-23 Oct 25 Nov 8 Nov 22 Dec 6 Dec 26
95-24 Nov 8 Nov 22 Dec6 Dec 20 Jan 9, 1996

TAN documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of

the Register; see WAC 1-21-040.

25 filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service
(OTS) of the code reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed

material is subject to the earlier non-OTS dates.

3At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW

34.05.320(1). These dates represent the twentieth day after the distribution date of the applicable Register.



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

~ A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules.: Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the 1mpact
of rules on small businesses.

When is an SBEIS Required?
When: ‘

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS
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Washington State

WSR 95-16-010
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed July 20, 1995, 4:50 p.m.]

Subject of Possible Rule Making: Chapters 388-11 and
388-14 WAC.

Specific Statutory Authority for New Rule: Amend-
ments related to eligibility for Division of Child Support
(DCS) services will be adopted under RCW 26.23.045(2).
Amendments to WAC 388-14-030 will be adopted under
RCW 26.23.120(2). All other amendments will be adopted
under RCW 74.08.090, the department’s general rule-making
authority for programs administered under Title 74 RCW and
RCW 74.20A.310.

Reasons Why the New Rule is Needed: The 1994
legislative session enacted many minor changes to DCS
programs and collection remedies. DCS WAC is inconsis-
tent with those legislative changes. The following statutes
affected DCS programs, and generated the need for amend-
ment: Chapter 146, Laws of 1994, SB 6221: Authorized
genetic paternity testing in addition to traditional blood test
methods. Chapter 230, Laws of 1994, SHB 2488: Required
responsible parents to prove that health insurance is not
available; changed the requirements of child support and
mandatory wage assignment orders; changed the duration of
DCS income withholding notices; and authorized disclosure
to federally recognized Indian tribes.

Goals of New Rule: DCS is developing this rule to
implement the changes enacted by the 1994 legislative
session. DCS made editorial changes and reorganized and
shortened some sections for clarity and ease of use by the
public and staff.

Process for Developing New Rule: Agency study; and
DCS invites interested parties to participate in the review
and approval for issuance process. Please see below to learn
how to participate in this process. This process will generate
two published proposals, one to adopt necessary amendments
to chapter 388-11 WAC and the other to amend chapter 388-
14 WAC.

How Interested Parties can Participate in Formulation of
the New Rule: Contact Bill Kellington at DCS headquarters
to be included in the review process. The address and phone
number are: Bill Kellington, Division of Child Support, P.O.
Box 9162, Olympia, WA 98507-9162, phone (360) 586-
3162, FAX (360) 586-3274. This material will go out for
review no later than August 23, 1994 [1995]. You must
contact Mr. Kellington prior to this date to be included in the
initial review process. This is a reissuance and extension of
a former preproposal statement of intent that had given an
August 23, 1994 [1995] deadline.

July 20, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

Register, Issue 95-16 WSR 95-16-010

WSR 95-16-011
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Children’s Administration)
(Public Assistance)

[Filed July 20, 1995, 4:52 p.m.]

Subject of Possible Rule Making: Minimum licensing
requirements for secure group care facilities for children as
defined in E2SSB 5439.

Specific Statutory Authority for New Rule: E2SSB
5439, section 60.

Reasons Why the New Rule is Needed: E2SSB 5439
directs the Department of Social and Health Services to
promulgate rules under which secure, as defined in section
3(12), crisis residential group care facilities shall be licensed.
Currently, no minimum licensing requirement for this type
of facility exists.

Goals of New Rule: To comply with legislative
directive under E2SSB 5439.

Process for Developing New Rule: Agency study. The
department conducts internal and external review and
approval processes before filing forms CR-101 and/or CR-
102 and considers all comments during these processes.

How Interested Parties can Participate in Formulation of
the New Rule: Through July 31, 1995: Tammi Erickson,
Department of Social and Health Services, DCFS, P.O. Box
45710, Olympia, WA 98504-5710, phone (360) 753-0244,
FAX (360) 586-1040. Beginning August 1, 1995: Tammi
Erickson, Child Welfare Planning Team, P.O. Box 45745,
Olympia, WA 98504-5745, phone (360) 586-8868, FAX
(360) 664-0788.

July 20, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

WSR 95-16-012
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF LICENSING
[Filed July 21, 1995, 10:26 a.m.]

Subject of Possible Rule Making: Establish rules for
the regulating of sellers of travel.

Specific Statutory Authority for New Rule: Chapter
19.138 RCW.

Reasons Why the New Rule is Needed: New laws
regulating sellers of travel passed by the legislature. Rules
needed to establish the program.

Goals of New Rule: Establish rules and regulations to
implement the laws promulgated under chapter 19.138 RCW.

Process for Developing New Rule: Agency study; and
work with industry. :

How Interested Parties can Participate in Formulation of
the New Rule: Pat Brown, Administrator, Business and
Professions Division, P.O. Box 9045, Olympia, WA 98507-
9045, phone (360) 664-2356, FAX (360) 735-3747, TDD
(360) 586-2788.

July 21, 1995
Pat Brown
Licensing Administrator

(1] Preproposal
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WSR 95-16-015

WSR 95-16-015
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed July 21, 1995, 11:25 am.]

Subject of Possible Rule Making: Revise WAC 388-
250-1700 Standard of assistance—Supplemental security
income.

Specific Statutory Authority for New Rule: In the
budget bill, the 1995 legislature approved conversion to the
“total expenditure method” to compute the amount of the SSI
state supplement.

Reasons Why the New Rule is Needed: Under the
"minimum payment method," the total amount expended for
the SSI state supplement has increased each year, due to the
rise in caseload. To fairly and equitably distribute limited
state resources, with minimum negative impact on needy
individuals, the legislature chose to "cap” the state supple-
ment at the calendar 1994 expenditure level.

Goals of New Rule: Adjust state costs for the SSI state
supplement in 1995 to meet the 1994 cap by reducing the
payment to each individual by 15% beginning in November
1995.

Process for Developing New Rule: Legislative decision
in the 1995 budget bill.

How Interested Parties can Participate in Formulation of
the New Rule: Please contact Barbara Hargrave, Division of
Income Assistance, Lacey Government Center, 1009 College
Street S.E., Lacey, WA 98503, (360) 438-8317.

July 21, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

WSR 95-16-020
PREPROPOSAL STATEMENT OF INTENT
LOTTERY COMMISSION
[Filed July 21, 1995, 11:40 a.m.]

Subject of Possible Rule Making: Instant game rules.

Specific Statutory Authority for New Rule: RCW
67.70.040(1).

Reasons Why the New Rule is Needed: The lottery is
considering proposing rules for Instant Game Nos. 149, 150,
151, and 152 at the September 8, 1995 [meeting].

Goals of New Rule: The new rules will explain how
the games function to retailers and players. Rigid validation
requirements will prevent prize payment on invalid tickets.

Process for Developing New Rule: Agency study.

How Interested Parties can Participate in Formulation of
the New Rule: Contact Jeffrey Burkhardt, Rules Coordi-
nator, at (360) 586-6583, FAX (360) 586-6586, P.O. Box
43000, Olympia, WA 98504, with any comments or ques-
tions regarding this statement of intent.

July 21, 1995
Evelyn P. Yenson
Director

Preproposal

Washington State Register, Issue 95-16

WSR 95-16-022
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF LICENSING
[Filed July 21, 1995, 11:50 am.]

Subject of Possible Rule Making: Landscape architect
fees.
Specific Statutory Authority for New Rule: RCW
18.96.080, 43.24.086.
Reasons Why the New Rule is Needed: To increase the
examination fee to meet the examination vendor price.
Goals of New Rule: To establish the registration
examination cost charged to examination candidates at a
sufficient level to meet the cost of purchasing the examina-
tions for the candidates.
Process for Developing New Rule: Examination fees
are set in accordance with the examination vendor price.
How Interested Parties can Participate in Formulation of
the New Rule: James D. Hanson, Administrator, Board of
Landscape Architect Registration, P.O. Box 9045, Olympia,
WA 98507-9045, (360) 753-1153, FAX (360) 664-2550,
TDD (360) 753-1966. Deadline for comments: August 25,
1995.
July 13, 1995
James D. Hanson
Program Administrator

AMENDATORY SECTION (Amending WSR 94-23-031,

filed 11/8/94, effective 12/9/94)

WAC 308-13-150 Landscape architect fees. The
following fees shall be charged by the business and profes-
sions division of the department of licensing:

Title of Fee Fee
Application fee $150.00
" Examination (entire) fee ((456:08)) 515.00

Reexamination administration fee 50.00
Examination Sections:
Section 1: Legal and administrative

aspects of practice ((25-60)) 30.00
Section 2: Programming and

environmental analysis 35.00
Section 3: Conceptualization and

communication (($5-60)) 100.00
Section 4: Design synthesis ((36-60)) 100.00
Section 5: Integration of technical

and design requirements ((95-00)) 100.00
Section 6: Grading and drainage ((85-66)) 100.00
Section 7: Implementation of design

through construction process ((45-08)) 50.00
Exam proctor 100.00
Renewal (3 years) 450.00
Late renewal penalty 150.00
Duplicate license 25.00
Initial registration (3 years) 450.00
Reciprocity application fee 200.00
Certification 45.00

Replacement certificate
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WSR 95-16-025
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Filed July 21, 1995, 1:28 p.m)

Subject of Possible Rule Making: Chapter 50-30 WAC,
Check cashers and sellers—Regulation of.

Specific Statutory Authority for New Rule: RCW
31.45.200.

Reasons Why the New Rule is Needed: SSB 5279
allows licensed check cashers and sellers to obtain a small
loan endorsement, and requires rules be promulgated to
administer the activity. In addition, chapter 50-30 WAC,
requires revisions for clarification.

Goals of New Rule: Compliance with SSB 5279,
Clarification of chapter 50-30 WAC, and establish fees
allowed by RCW 31.45.030(4), 31.45.050 (1)(2), and
31.45.100.

Process for Developing New Rule: Meetings with
stakeholders and other interested parties.

How Interested Parties can Participate in Formulation of
the New Rule: Contact Ed Burgert, Program Manager, P.O.
Box 41202, Olympia, WA 98504-1202, (360) 902- 8727
FAX (360) 664-2258.

July 17, 1995
John L. Bley
Director

WSR 95-16-028
PREPROPOSAL STATEMENT OF INTENT
WASHINGTON STATE PATROL
[Filed July 21, 1995, 2:05 p.m.]

Subject of Possible Rule Making: Agency description
for public information disclosure.

Specific Statutory Authority for New Rule: RCW
42.17.250.

Reasons Why the New Rule is Needed: Several state
patrol field offices have changed locations. This amendment
will update the description of central and field organization
of the [state] patrol for obtaining public information.

Goals of New Rule: Notify the public of the new
addresses for the field organization of the state patrol.
Allow more access for obtaining public information at the
field level.

Process for Developing New Rule: Updating addresses
for field locations of the Washington State Patrol.

How Interested Parties can Participate in Formulation of
the New Rule: Submit comments to Lieutenant Robert
Lopez, Washington State Patrol, Office of Professional
Services, P.O. Box 42611, Olympia, WA 98504-2611, (360)
438-5833, FAX (360) 407-0172.

July 18, 1995
Annette M. Sandberg
Chief

WSR 95-16-025

AMENDATORY SECTION (Amending Order 79-2, filed
3/23/79)

WAC 446-10-030 Description of central and field
organizations of the Washmgton state patrol. The
Washmgton state patrol is a law enforcement agency and
service. The administrative offices of the department and its
staff are located in the General Administration Building,
Olympia, Washington 98504. The department has eight
district headquarters with working addresses as follows:

District I - ((3737Seuth-Puget-Seund
AvenveTacoma98409))
2502 112th Street East,
Tacoma 98445-5104
2803 - 156th Avenue S. E.,
Bellevue 98007 )
2715 Rudkin Road, Union
Gap 98903
((Bast421-First-Avenue;
) West
6403 Rowand Road
Spokane 99204-5300
605 East Evergreen
Boulevard, Vancouver
98661-3812
(17 Neorth-Wenatchee
Avenue-Wenatehee-98801))
2822 Euclid Avenue,
Wenatchee 98801-5916
((20th-and-ChestrutEverett
08201)) 2700 116th Street
NE, Marysville 98271-9425
((4846-Au§e-Gen§er—Wa-y-—
Bremerton-98310)) 4811

Werner Road, Bremerton
98312-3333

District I -
District m -

District v -

District VvV -

District

District viI -

District vl -

WSR 95-16-037
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INTENT

DEPARTMENT OF

FISH AND WILDLIFE
(Filed July 21, 1995, 4:44 p.m.)

The Department of Fish and Wildlife withdraws the filing of
a Preproposal Statement of Intent, filed at WSR 95-15-024.
Evan S. Jacoby

Rules Coordinator

WSR 95-16-038
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 21, 1995, 4:45 p.m]
Subject of Possible Rule Making: Recreational shellfish
harvest.
Specific Statutory Authority for New Rule: RCW
75.08.080.

Preproposal
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WSR 95-16-038

Reasons Why the New Rule is Needed: The harvestable
amount of clams and oysters on certain beaches has been
taken, and closure of these beaches to harvest to allow for
populations to reestablish is needed.

Goals of New Rule: To conserve the shellfish resource.

Process for Developing New Rule: Agency study.

How Interested Parties can Participate in Formulation of
the New Rule: Agency contact is Bruce Crawford, Assistant
Director, Fish Management Program, 600 Capitol Way
North, Olympia, WA 98501, (360) 902-2325, before August
15, 199s.

July 21, 1995
Evan Jacoby
Rules Coordinator

WSR 95-16-039
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF
FISH AND WILDLIFE
[Filed July 21, 1995, 4:50 p.m.]

Subject of Possible Rule Making: Commercial baitfish
harvest; commercial and recreational shrimp harvest;
commercial food fish other than salmon and shellfish harvest
at marine preserves and parks.

Specific Statutory Authority for New Rule: RCW
75.08.080.

Reasons Why the New Rule is Needed: Conservation
of baitfish stocks, protection of juvenile salmonids; conser-
vation of shrimp stocks and protection of marine preserves.

Goals of New Rule: Conservation of food fish and
shellfish resources.

Process for Developing New Rule: Agency study.

How Interested Parties can Participate in Formulation of
the New Rule: Agency contact is Bruce Crawford, Assistant
Director, Fish Management Program, 600 Capitol Way
North, Olympia, WA 98501, (360) 902-2325, before August
15, 1995.

July 21, 1995
Evan Jacoby
Rules Coordinator

WSR 95-16-041
PREPROPOSAL STATEMENT OF INTENT
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed July 21, 1995, 4:58 p.m.]

Subject of Possible Rule Making: Aid to families with
dependent children—Categorical eligibility—Living in the
home of a relative of specified degree: Notification to
parent of AFDC authorization, WAC 388-215-1130; request
for address disclosure by child’s parent, WAC 388-215-
1140; requirements for submitting a request for disclosure of
a child’s address, WAC 388-215-1150; notifying the caretak-
er relative of a request for disclosure of a child’s address,
WAC 388-215-1160; and responding to a request for
disclosure of a child’s address, WAC 388-215-1170.

Specific Statutory Authority for New Rule: ESSB 5244.

Preproposal
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Reasons Why the New Rule is Needed: The new rules
affect the aid to families with dependent children (AFDC)
program and are intended to implement the requirements of
ESSB 5244 which adds a new section to chapter 74.12
RCW. This law establishes the following requirements:
When AFDC is approved on behalf of a child who is living
with nonparental relative, the Department of Social and
Health Services must make reasonable efforts to inform the
parent with whom the child most recently lived of the AFDC
authorization and advise them of the provisions of the
Family Reconciliation Act (chapter 13.34A RCW) and how
they may request the address and location of the child. The
law also establishes safeguards to prevent release of the
child’s address when there is a danger that the child or
caretaker relative could be harmed.

Goals of New Rule: To provide the Department of
Social and Health Services staff, clients and other interested
parties with rules on when the parent with whom the child
most recently resided is to be informed that a child who is
living with a nonparental relative is receiving AFDC, what
other information must be provided to the child’s parent,
when the child’s address may be provided to the parent, and
how a caretaker relative can prevent address disclosure if
there is a likelihood of harm to the relative or child.

Process for Developing New Rule: Agency study; and
internal (management) and external (field staff) review
process whereby draft material is distributed for review and
comment. All comments are taken into consideration before
the final rule is issued.

How Interested Parties can Participate in Formulation of
the New Rule: Contact Tom Everett, Program, Division of
Income Assistance, AFDC/RCA Section, P.O. Box 45400,
Olympia, WA 98504-5400, phone (360) 438-8264, FAX
(360) 438-8258.

July 22, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

WSR 95-16-050
PREPROPOSAL STATEMENT OF INQUIRY
SKAGIT VALLEY COLLEGE
(Filed July 25, 1995, 9:17 a.m.]

Subject of Possible Rule Making: Repealing chapter
132D-300 WAC, Grievance procedure—Sexual harassment,
sex discrimination, and handicapped; and adopting WAC
132D-300-005 Sexual harassment policy, 132D-300-015
Antidiscrimination policy, and 132D-300-025 Handicapped
policy.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.50.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To add more information
and make a strong stand against sexual harassment and
discrimination; to add and clarify handicapped services on
campus.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.
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Process for Developing New Rule: Agency study:
Handicapped policy; and by college committee for sexual
harassment and antidiscrimination policies.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Judi Knutzen, Skagit Valley
College, 2405 College Way, Mt. Vernon, WA 98273, call
(360) 428-1183, FAX (360) 428-1202. A public hearing will
be held; date to be set later.

July 27 [25]), 1995
Judi Knutzen
WAC Rules Coordinator

WSR 95-16-057
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed July 26, 1995, 8:45 a.m.]

Subject of Possible Rule Making: Implementation of
SHB 1906 related to licensing child care programs and in
particular, civil monetary penalties, probationary licenses,
etc., chapters 388-150, 388-155, 388-151, 388-330, 338-73,
and 388-160 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.15.030, SHB 1906 (1995).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rules are needed to assure
equity and due process in implementing various elements of
SHB 1906 (1995), especially civil penalties and probationary
license.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: No other state or federal agencies regulate child
care programs.

Process for Developing New Rule: Agency study; and
rules will be drafted by a group representing various
stakeholders and will be subject to an internal and external
review process whereby draft material is distributed for
review and comment. Comments will be taken into consid-
eration before final rules are issued.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Karen Tvedt, Chief, Department of
Social and Health Services, Office of Child Care Policy,
P.O. Box 45700, Olympia, WA 98504-5700, (360) 586-6066,
FAX (360) 586-1040.

July 26, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

WSR 95-16-050

WSR 95-16-059
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed July 26, 1995, 11:12 a.m.]

Subject of Possible Rule Making: Amendment of WAC
180-20-035(2), the definition of a Type 2 school activities
driver.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.160.210.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To respond to school district
and legislative concerns about the current definition.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: To reexamine the current definition and amend as
may be appropriate.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by sending written comments to Rules Coordina-
tor, State Board of Education, P.O. Box 47206, Olympia,
WA 98504-7206, FAX (360) 586-2357, TDD (360) 664-
3631. For telephone assistance contact Larry Davis, (360)
753-6715.

July 26, 1995
Larry Davis
Executive Director

WSR 95-16-070
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
[Filed July 28, 1995, 3:35 p.m.]

Subject of Possible Rule Making: Permanent bicycle
pass for the Washington state ferries. :

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 47.56.030 and 47.60.326.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To enable a pilot program
to become permanent.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Not applicable.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Michael T. McCarthy, Seattle
Ferry Terminal, 108 Alaskan Way, Seattle, WA 98104.

July 28, 1995
S. A. Moon
Deputy Director
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WSR 95-16-073
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed July 28, 1995, 3:46 p.m.]

Subject of Possible Rule Making: WAC 180-79-340
Early childhood education, regular—Subject area endorse-
ment.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The amendment to this rule
is needed to ensure the endorsement more specifically
addresses the field of early childhood.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: No other federal or state agency regulates this
subject.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by sending written comments to Rules Coordina-
tor, State Board of Education, P.O. Box 47206, Olympia,
WA 98504-7206, FAX (360) 586-2357, TDD (360) 664-
3631. For telephone assistance contact Theodore Andrews,
(360) 753-3222.

July 28, 1995
Larry Davis

Executive Director

WSR 95-16-074
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed July 28, 1995, 3:47 p.m]

Subject of Possible Rule Making: WAC 180-79-350
English—Subject area endorsement.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The amendment to this rule
is needed to ensure that the preparation of English teachers
includes literature from diverse cultures.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: No other federal or state agency regulates this
subject.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by sending written comments to Rules Coordina-
tor, State Board of Education, P.O. Box 47206, Olympia,
WA 98504-7206, FAX (360) 586-2357, TDD (360) 664-
3631. For telephone assistance contact Theodore Andrews,
(360) 753-3222.
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July 28, 1995
Larry Davis

Executive Diret_::tor

WSR 95-16-075
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed July 28, 1995, 3:48 p.m.]

Subject of Possible Rule Making: WAC 180-79-334
Computer science—Subject area endorsement.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The amendment to this rule
is needed because the current rule is outdated. Wording is
needed which will allow for adaptation to this rapidly
changing field.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: No other federal or state agency regulates this
subject.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by sending written comments to Rules Coordina-
tor, State Board of Education, P.O. Box 47206, Olympia,
WA 98504-7206, FAX (360) 586-2357, TDD (360) 664-
3631. For telephone assistance contact Theodore Andrews,
(360) 753-3222.

July 28, 1995
Larry Davis
Executive Director

WSR 95-16-083
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
[Filed July 31, 1995, 9:26 a.m.]

Subject of Possible Rule Making: Fees for motorist
information signs (M.LS.).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: E2SHB 2080, section 220, Laws of 1995.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Legislative mandate requires
this rule be adopted by December 31, 1995.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Rule is required as
a result of law. The Department of Transportation will
notify business owners of impending changes to motorist
information sign fees.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. They will be given the opportunity to respond
in writing. A list of addressees is available through the
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Department of Transportation finance and administration
service center.

July 28, 1995

S. A. Moon

Deputy Secretary

for Operations

WSR 95-16-084
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
[Filed July 31, 1995, 9:28 am)]

Subject of Possible Rule Making: Public advisory votes
on selected transportation facilities under the public private
initiatives in transportation program.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 34.05 RCW, RCW 47.46.030 (E3SHB
1317, section 2).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To establish a legal basis for
the Washington State Department of Transportation to
implement a new law and to establish administrative proce-
dures for implementation.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Negotiated rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested persons can participate in the
development of the rule by commenting in writing or
attending public hearings to be scheduled. Rhonda Brooks,
Program Manager, Transportation Economic Partnerships,
Washington State Department of Transportation, P.O. Box
47395, Olympia, WA 98504-7395, (360) 664-2910, FAX
(360) 664-2770.

July 28, 1995

S. A. Moon
Deputy Secretary
for Operations

WSR 95-16-090
PREPROPOSAL STATEMENT OF INQUIRY
CENTRAL WASHINGTON UNIVERSITY
[Filed July 31, 1995, 2:46 p.m]

Subject of Possible Rule Making: Commercial advertis-
ing in university facilities.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.35.120(12) and 28B.10.528.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: So that rule is consistent
with current practice. Allowing exceptions for commercial
advertising.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Not applicable.

Process for Developing New Rule: Administrative
review.

WSR 95-16-083

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by writing Jill M. Orcutt, Rules Coordinator,
President’s Office, Central Washington University, 400 East
8th Avenue, Ellensburg, WA 98926-7502.

July 27, 1995
Ivory V. Nelson
President

WSR 95-16-104
PREPROPOSAL STATEMENT OF INQUIRY
LIQUOR CONTROL BOARD
[Filed August 1, 1995, 8:53 a.m.]

Subject of Possible Rule Making: The board intends to
revise existing rules to bring them into compliance with
chapter 232, Laws of 995, as they pertain to the subject of
the transfer of a liquor license from one party to another.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 66.08.030 and chapter 232, Laws of 1995.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Since the language was
changed by the 1995 legislative session, the rules need to be
changed accordingly to reflect those statutory changes. The
changes will help applicants seeking liquor licenses better
understand the duration of the license and what is required.
Specific changes will be made to WAC 314-12-020, 314-12-
025, 314-12-035, 314-12-070, 314-12-080, 314-70-010, and
314-70-030.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: The statutory changes were made to bring liquor
licenses in concert with all other licenses the business must
have as issued by the Department of Licensing and to give
liquor licenses the same expiration date as any other license
a business may hold which has been issued by the state.

Process for Developing New Rule: Changes made
entirely upon changes made in statutes (chapter 232, Laws
of 1995).

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Carter Mitchell, Washington State
Liquor Control Board, P.O. Box 43080, Olympia, WA
98504-3080, FAX (360) 664-9689. Comments due by
September 5, 1995.

August 1, 1995
Joe McGavick
Chair

WSR 95-16-105
PREPROPOSAL STATEMENT OF INQUIRY
LIQUOR CONTROL BOARD
[Filed August 1, 1995, 8:55 a.m.]

Subject of Possible Rule Making: Certification of
providers of service of server training programs.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 66.08.030 and chapter 51, Laws of 1995.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In order to certify the
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providers of service for mandatory server training, specific
rules are needed so everyone knows who is qualified to
provide the training, what training is required within a
certified program and what the trainer is expected to do in
order to conform to chapter 51, Laws of 1995.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study; and
discussions with service providers, industry associations and
others.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Gary Gilbert, Assistant Director,
Enforcement, Washington State Liquor Control Board, P.O.
Box 43094, Olympia, WA 9854-3094, FAX (360) 664-0501.
Comments due by September 5, 1995.

August 1, 1995
Joe McGavick
Chair

WSR 95-16-110
PREPROPOSAL STATEMENT OF INQUIRY
PARKS AND RECREATION
COMMISSION
[Filed August 1, 1995, 3:20 p.m]

Subject of Possible Rule Making: SEPA procedures.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.21C.120.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The Washington legislature
has changed portions of chapter 43.21C RCW which
required Washington Department of Ecology to adopt/alter/
repeal various sections of chapter 197-11 WAC. This
requires state parks to revise its agency SEPA procedures,
chapter 352-11 WAC. These SEPA procedures are designed
to require documentation of effects of agency decision
making and to require mitigation of significant adverse
impacts to the environment.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting David W. Heiser, Environmental
Programs Manager, 7150 Cleanwater Lane, P.O. Box 42668,
Olympia, WA 98504-2668, (360) 902-8636, FAX (360) 664-
0278. ,

August 1, 1995
Sharon Howdeshell
Office Manager
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WSR 95-16-111
PREPROPOSAL STATEMENT OF INQUIRY
PARKS AND RECREATION

COMMISSION
[Filed August 1, 1995, 3:21 p.m.]

Subject of Possible Rule Making: Standard fees
charged.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 43.51 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: State parks anticipates
increasing services to the public that are fee based and
market guided. Establishing and modifying fees for a
greater variety of services that are market guided requires
greater flexibility for efficient and effective administration.
This rule change will provide greater flexibility, efficiency
and effectiveness in fee setting.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: U.S. Army Corps of Engineers, lease negotia-
tions.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Rex Derr/Robyn Malmberg, 7150
Cleanwater Lane, P.O. Box 42664, Olympia, WA 98504-
2664, (360) 902-8606/(360) 902-8609, FAX (360) 586-5875.

August 1, 1995
Sharon Howdeshell
Office Manager

WSR 95-16-116
PREPROPOSAL STATEMENT OF INQUIRY
LOTTERY COMMISSION
[Filed August 2, 1995, 8:58 a.m.}

Subject of Possible Rule Making: Instant game rules
and definition of term.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 67.70.040(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The lottery is considering
proposing rules for Instant Game Nos. 153, 154, 155, and
156 at the November 3, 1995, commission meeting. These
rules will explain how the games function to retailers and
players. Rigid validation requirements will prevent prize
payment on invalid tickets. The lottery will also propose a
rule defining the term “"redeem."

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Jeffrey Burkhardt, Rules Coordina-
tor, at (360) 586-6583, FAX (360) 586-6586, P.O. Box
43000, Olympia, WA 98504, with any comments or ques-
tions regarding this statement of intent.

August 1, 1995
James S. Hattori
Chair
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WSR 95-16-126
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
[Filed August 2, 1995, 11:02 a.m.]

Subject of Possible Rule Making: Manual on uniform
traffic control devices (MUTCD).

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 47.36.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The new MUTCD part VI
requires certain traffic control techniques not yet implement-
ed by the Department of Transportation. The rule will
modify the new part VI to reflect the department’s opera-
tional practices.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: The Federal Highway Administration (FHWA)
publishes the MUTCD, however they are not involved in the
rule-making process. There are no other state agencies that
regulate traffic control devices.

Process for Developing New Rule: Negotiated rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. The Department of Transportation is currently
underway with local agencies in developing modifications to
the new MUTCD part VI. Contact person is Lloyd Ensley,
Traffic Specialist, Washington State Department of Trans-
portation, Republic Building, 505 East Union, Olympia, WA
98504-7344, phone (360) 705-7288, FAX (360) 705-6826.

August 1, 1995
S. A. Moon
Deputy Secretary
for Operations

WSR 95-16-128
PREPROPOSAL STATEMENT OF INQUIRY
INSURANCE COMMISSIONER’S OFFICE
[Matter No. R 95-9—Filed August 2, 1995, 11:34 a.m.]

Subject of Possible Rule Making: Section 25 of the
recently enacted Health Care Reform Improvement Act
recognizes that the right of conscientious objection to
participating in specific health services must be reconciled
with the right of enrollees to receive the full range of
services covered under their health benefit plans.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: ESHB 1046, section 25, chapter 256, Laws of
1995, RCW 48.02.060.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To establish procedures to
be filed for approval by the Insurance Commissioner that
will permit individuals, organizations, religiously-sponsored
carriers, health providers, and health facilities to conscien-
tiously object to participating in a specific service while
ensuring that enrollees receive the full range of services
covered under their health benefit plans.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Washington State Human Rights Commission

WSR 95-16-126

also regulates this subject. Coordination will be achieved by
consultation.
Process for Developing New Rule: Agency study.
Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Kacy Brandeberry, Office of the
Insurance Commissioner, P.O. Box 40255, Olympia, WA
98504-0255, (360) 664-3790, FAX (360) 586-3535, Internet
address: gtaylor@win.com, TDD (360) 586-0691.
July 28, 1995
Krishna Fells
Chief Deputy

WSR 95-16-129
PREPROPOSAL STATEMENT OF INQUIRY
INSURANCE COMMISSIONER’S OFFICE
[Matter No. R 95-10—Filed August 2, 1995, 11:36 am.]

Subject of Possible Rule Making: Implementation and
enforcement of SSB 5854, chapter 389, Laws of 1995,
requiring all health carriers and health care benefit programs
administered by the health care authority to permit women
direct access to women’s health care providers for women’s
health care service.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 48.02.060 (3)(a), 48.18.120, 48.20.450,
48.20.460, 48.44.020, 48.44.050, 48.44.070, 48.46.060,
48.46.200, and 48.46.243,

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Health care plans subject to
SSB 5854, chapter 389, Laws of 1995, must permit enrollees
direct access to women’s health care practitioners for
women’s health care services. The statute mandating this
requirement has generated numerous inquiries from health
carriers, providers, and consumers as to how the carriers
should structure their plans and health care networks to
comply with the new law. This rule will answer these
questions, will allow for a uniform interpretation of the law
by all carriers and will disclose the agency’s approach to
enforcement of the law.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Kacy Brandeberry, Insurance
Commissioner’s Office, P.O. Box 40255, Olympia, WA
98504-0255, FAX 586-3535, phone (360) 956-1377, Internet
mail 73303.700@compuserve.com.

August 2, 1995
Melodie Bankers
Senior Assistant
Deputy Commissioner
Rules Coordinator
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WSR 95-14-120
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed June 30, 1995, 4:51 p.m.]

Original Notice.

Title of Rule: Repealing WAC 388-96-216 Deadline for
completion of audits, 388-96-753 Return on investment—
Effect of funding granted under WAC 388-96-774, 388-96-
776, and 388-96-777, and 388-96-902 Recoupment of
undisputed overpayments; and amending chapter 388-96
WAC, Nursing home accounting and reimbursement system.

Purpose: WAC 388-96-010, to amend definitions of
terms to conform to the new legislation ("resident day,"
"client day,"” "recipient day," "rebased rate,"” and "cost
rebased rate"); to remove obsolete language; and clarify.

WAC 388-96-032, to implement the new legislation
regarding security for all debts to the department upon
termination of a Medicaid nursing provider contract; to
authorize obtaining security from a contractor for debts to
the department reaching fifty thousand dollars and additional
security for each increase of twenty-five thousand dollars; to
authorize withholding payments for services in the absence
of acceptable security.

WAC 388-96-108, to extend time for repayment of debt
to the department relating to failure to submit a final cost
report from thirty to sixty days to be consistent with the new
legislation.

WAC 388-96-204, to substitute requirement of periodic
department audits for requirement of audits every three years
of a nursing facility’s cost reports, accounts and resident
trust funds, in accordance with the new legislation; to
provide for a ten working day advance notice for such audits
consistent with the new legislation.

WAC 388-96-210, to reflect in language addressing
scope of nursing facility audits the one-time, three-year rate
setting cycle provided in the new legislation.

WAC 388-96-216, repealed to eliminate deadline for
completion of audits after submission of a nursing facility’s
cost report, consistent with broad authority of department to
perform audits periodically as deemed necessary under the
new legislation.

WAC 388-96-220, to provide that field audit findings
shall be evaluated and that a final Medicaid settlement for a
nursing facility shall be issued upon completing of the audit
if performed, including any administrative review, but not
including any judicial review, consistent with the new
legislation

WAC 388-96-221, to allow twenty-eight days to request
review of a preliminary settlement (replacing thirty days) and
limit such reviews to settlement issues, prohibiting consider-
ation of rate setting or audit issues, consistent with the new
legislation.

WAC 388-96-224, to repeat requirement that a final
settlement be issued upon completion of an audit and any
administrative review, but not including any judicial review;
to eliminate procedure for issuing partial settlements when
an audit appeal is pending; to repeat prohibition of pursuing
audit and rate issues in an administrative review of a
settlement, to amend appeal period from thirty to twenty-
eight days, consistent with the new legislation.
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WAC 388-96-229, to require the department to make
preliminary or final settlement payments owed to a contrac-
tor within sixty days; to require the department to pay
interest at one percent per month on any balance existing
after sixty days; to require a contractor to pay preliminary or
final settlement amounts owed to the department within sixty
days after receipt of the settlement; to provide that an
administrative or judicial review shall not delay recovery; to
allow the department to recover amounts owed from security
held and to recoup from service payments in the event of
nonpayment; to require the department to adjust interest
owed if a contractor is successful on final administrative or
judicial review, consistent with the new legislation.

WAC 388-96-384, to require nursing facilities to send
the personal funds of deceased residents held in trust to the
department’s office of financial recovery in the event they
were recipients of Medicaid; requires funds to be sent by
cashier’s check, consistent with the new legislation.

WAC 388-96-501, to make costs Medicaid unallowable
if they will not be incurred in a period to be covered by the
rate due to statutory exemption, consistent with the new

- legislation.

WAC 388-96-585, to make costs Medicaid unallowable
if they will not be incurred in a period to be covered by the
rate due to statutory exemption, consistent with the new
legislation.

WAC 388-96-704, to clarify that Medicaid nursing
facility rates shall be set or adjusted consistent with the
amendments to chapter 74.46 RCW contained in the new
legislation, '

WAC 388-96-709, to remove reference to old biennial
rate system being replaced; to provide how rates will be
adjusted to reflect a reduction in licensed beds at a nursing
facility to reflect the new minimum occupancy requirements
of ninety percent or eighty-five percent, as applicable,
consistent with the new legislation.

WAC 388-96-710, to remove reference to old biennial
rate system being replaced; to clarify how new contractor
rates will be set under the new payment system; to provide
that minimum occupancy of eighty-five percent will be used
for July 1, 1995, rates for a new contractor whose facility
occupancy increased by at least five percent during 1994; to
provide procedure for setting a new contractor’s rate for
facilities receiving certificate of need approval before June
30, 1988, and commencing operations on or after January 1,
1995, consistent with new legislation.

WAC 388-96-713, to update language and remove
reference to old biennial system being replaced, consistent
with new legislation. ’

WAC 388-96-716, to reflect new minimum occupancy
rates of ninety percent or eighty-five percent, as applicable,
in calculating rates, consistent with the new legislation.

WAC 388-96-719, to establish rate setting and adjust-
ment principles for Medicaid nursing facility rates for July
1, 1995, July 1, 1996, and July 1, 1997; to provide that July
1, 1995, rates will be cost rebased but July 1, 1996, and July
1, 1997, rates will not be cost rebased; to establish sources
and time periods for determining rate adjustments for
economic trends and conditions for these rates; to establish
procedures for obtaining measures of increase or decrease to
be applied to rates; to establish a minimum occupancy level
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of ninety percent for rate setting effective July 1, 1995, and
following, consistent with the new legislation.

WAC 388-96-722, to remove obsolete references to old
biennial system being replaced; to provide that July 1, 1995,
component rates in nursing services will be cost rebased on
1994 adjusted costs adjusted by the 1994 IPD index; to
provide that July 1, 1996, and July 1, 1997, component rates
in nursing services will not be cost rebased but will be the
preceding June 30 component rates adjusted by the 1994 and
1996 HCFA index, respectively; to clarify how previously
granted current funding will be treated in setting these rates,
consistent with the new legislation.

WAC 388-96-727, to remove obsolete references to old
biennial system being replaced; to provide that July 1, 1995,
component rates in food will be cost rebased on 1994
adjusted costs adjusted by the 1994 IPD index; to provide
that July 1, 1996, and July 1, 1997, component rates in food
will be the preceding June 30 component rates adjusted by
the 1994 and 1996 HCFA index, respectively; to clarify how
previously granted current funding will be treated in setting
these rates, consistent with the new legislation.

WAC 388-96-735, to remove obsolete references to old
biennial system being replaced; to provide that July 1, 1995,
administrative component rates will be cost rebased on 1994
adjusted costs adjusted by the 1994 IPD index; to provide
that July 1, 1996, and July 1, 1997, administrative compo-
nent rates will be the preceding June 30 component rates
adjusted by the 1994 and 1996 HCFA index, respectively; to
clarify how previously granted current funding will be
treated in setting these rates, consistent with the new
legislation.

WAC 388-96-737, to remove obsolete references to old
biennial system being replaced; to provide that July 1, 1995,
operational component rates will be cost rebased on 1994
adjusted costs adjusted by the 1994 IPD index; to provide
that July 1, 1996, and July 1, 1997, operational component
rates will be the preceding June 30 component rates adjusted
by the 1994 and 1996 HCFA index, respectively; to clarify
how previously granted current funding will be treated in
setting these rates, consistent with the new legislation.

WAC 388-96-745, to remove obsolete references to old
biennial system being replaced; to provide for minimum
resident occupancy levels of ninety percent and eighty-five
percent for nursing facilities, as applicable, for calculating
property component rates;

WAC 388-96-753, repealed to delete provisions conflict-
ing with new legislation; subsection not conflicting moved
to another section.

WAC 388-96-754, to reflect new minimum nursing
facility occupancy levels of ninety percent and eighty-five
percent, as applicable, in calculating return on investment
rate component; to clarify how current previously-granted
current funding in other rate components will be treated in
calculating return on investment rate component, consistent
with the new legislation.

WAC 388-96-763, to remove obsolete references to the
old biennial rate system being replaced, consistent with the
new legislation.

WAC 388-96-765, to ‘conform language to clarifying
legislative enactment, consistent with new legislation.

WAC 388-96-769, to provide that filing an administra-
tive or judicial review will not delay recovery of payments
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made to a contractor in error; to provide that the department
must pay a contractor amounts owed under errors and
omissions within sixty days, consistent with the new legisla-
tion.

WAC 388-96-776, to provide that rates for the initial
period following new construction requiring state or federal
certificate of need approval or costing in excess of $1.2
million shall utilize a minimum occupancy of eighty-five
percent, consistent with the new legislation.

WAC 388-96-813, to grant the department authority to
recoup amounts owed from service payments to a contractor
if debts to the department from any source reach or exceed
fifty thousand dollars and adequate security is not provided
by the contractor; to provide that neither commencement of
administrative or judicial review will delay suspension of
payment, consistent with the new legislation.

WAC 388-96-901, to prohibit the administrative review
process made available to Medicaid nursing facilities from
being used to challenge the validity of rules, statutes or
contract provisions relating to the Medicaid payment system,;
to prohibit the process from being used to bring a case under
federal law (whether to obtain a ruling on the merits or to
make a record for subsequent judicial review); to avoid
unnecessary use of state staff resources to require contractors
to bring such cases de novo in a court of proper jurisdiction,
consistent with the new legislation.

WAC 388-96-902, repealed to eliminate provisions
limiting recoupment to undisputed preliminary or final
settlement amounts owed the department, consistent with the
new legislation which authorizes recoupment of both
disputed and undisputed amounts.

WAC 388-96-904, to establish an administrative review
procedure, including time frames for each stage, that allows
Medicaid nursing facility providers an opportunity to submit
evidence and obtain prompt administrative review conducted
by the department relating to payment issues, consistent with
federal requirements for nursing facility providers in the
Medicaid program (42 CFR 447.253(e)); to speed up the
process of obtaining final agency and court decisions on
Medicaid payment issues affecting nursing facilities; to
remove one layer from the current review process (judges
employed by the department’s office of appeals will conduct
the adjudicative proceedings in place of judges of the Office
of Administrative Hearings (a separate state agency) and the
department judges will render the final agency decision —
this will have the effect of eliminating the administrative
petition and review decision function currently conducted by
the department’s office of appeals); to avoid unnecessary use
of state staff resources; to allow direct review in state court
of payment issues on a stipulated record, consistent with
authority granted under the new legislation.

Statutory Authority for Adoption: RCW 74.46.800.
WAC 388-96-010 is E2SHB 1908, section 90; WAC 388-96-
032 is E2SHB 1908, section 113; WAC 388-96-108 is
E2SHB 1908, section 95; WAC 388-96-204 is E2SHB 1908,
section 91; WAC 388-96-210 is E2SHB 1908, sections 98,
99; WAC 388-96-216 is E2SHB 1908, section 91; WAC
388-96-220 is E2SHB 1908, section 93; WAC 388-96-221
is E2SHB 1908, section 94; WAC 388-96-224 is E2SHB
1908, section 94; WAC 388-96-229 is E2SHB 1908, section
95; WAC 388-96-384 is E2SHB 1908, sections 66, 69;
WAC 388-96-501 is E2SHB 1908, Section 96; WAC 388-
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96-585 is E2SHB 1908, section 97; WAC 388-96-704 is
E2SHB 1908, sections 98, 99; WAC 388-96-709 is E2SHB
1908, sections 100, 101, 102; WAC 388-96-710 is E2SHB
1908, sections 70, 101; WAC 388-96-713 is E2SHB 1908,
sections 98, 99; WAC 388-96-716 is E2SHB 1908, section
100; WAC 388-96-719 is E2SHB 1908, sections 90, 99, 100;
WAC 388-96-722 is E2SHB 1908, section 104; WAC 388-
96-727 is E2SHB 1908, section 105; WAC 388-96-735 is
E2SHB 1908, section 106; WAC 388-96-737 is E2SHB
1908, section 107; WAC 388-96-745 is E2SHB 1908,
sections 102, 108; WAC 388-96-753 is E2SHB 1908, section
99; WAC 388-96-754 is E2SHB 1908, section 109; WAC
388-96-763 is E2SHB 1908, section 99; WAC 388-96-765
is E2SHB 1908, section 96; WAC 388-96-769 is E2SHB

1908, section 111; WAC 388-96-776 is E2SHB 1908, -

section 102; WAC 388-96-813 is E2SHB 1908, section 112;
WAC 388-96-901 is E2SHB 1908, section 114; WAC 388-
96-902 is E2SHB 1908, section 95; and WAC 388-96-904 is
E2SHB 1908, section 115.

Statute Being Implemented: RCW 74.46.800.

Summary: Implement in state regulations provisions of
E2SHB 1908 relating to changes in state’s nursing facility
Medicaid payment rate system for the combined period July
1, 1995, to June 30, 1998. Growth of Medicaid payments
will be slowed for this period. Implement changes to
security and refund procedures and resident trust fund
procedures for nursing facilities, as well, as required by
E2SHB 1908. Establish administrative appeal process for
payment issues.

Reasons Supporting Proposal: Statutory chapter
(chapter 74.76 RCW) corresponding to chapter 388-96 WAC
has been amended by the state legislature (1995 1st sp. sess.)
(E2SHB 1908) changes effective July 1, 1995. The depart-
ment finds that this state law requires immediate adoption of
the following rules effective July 1, 1995.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Paul Montgomery, Aging
and Adult Services/ORM, 493-2587.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. Although
Medicaid revenues of nursing facility providers will continue
to increase, the changes to the payment system will slow
revenue growth by an estimated $61.9 million over the next
three fiscal years. However, new costs imposed by the
changes for active compliance (i.e., reporting, recordkeeping,
professional services, equipment, supplies, etc.) will be
negligible and will not impact nursing facilities, large or
small.

Hearing Location: OB-2 Auditorium, 14th and Jeffer-
son, Olympia, Washington, on September 5, 1995, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Office
of Vendor Services by August 22, 1995, TDD (206) 753-
4542, or SCAN 234-4542.
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Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Office of Vendor Services, Mailstop 45811,
Department of Social and Health Services, 14th Avenue and
Jefferson Street, Olympia, Washington 98504, Please
Identify WAC Numbers, FAX (206) 586-8487, by August
29, 1995.

Date of Intended Adoption: September 12, 1995.

June 30, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-010 Terms. Unless the context clearly
requires otherwise, the following terms shall have the
meaning set forth in this section when used in this chapter.

(1) "Accounting” means activities providing information,
usually quantitative and often expressed in monetary units,
for:

(a) Decision-making;

(b) Planning;

(c) Evaluating performance;

(d) Controlling resources and operations; and

(e) External financial reporting to investors, creditors,
regulatory authorities, and the public.

(2) "Accrual method of accounting” means a method of
accounting in which revenues are reported in the period
when earned, regardless of when collected, and expenses are
reported in the period in which incurred, regardless of when
paid. :

(3) "Administration and management" means activities
employed to maintain, control, and evaluate the efforts and
resources of an organization for the accomplishment of the
objectives and policies of that organization.

(4) "Allowable costs” - See WAC 388-96-501.

(5) "Ancillary care” means services required by the
individual, comprehensive plan of care provided by qualified
therapists or by support personnel under their supervision.

(6) "Arm’s-length transaction" means a transaction
resulting from good-faith bargaining between a buyer and
seller who have adverse bargaining positions in the market-
place.

(a) Sales or exchanges of nursing home facilities among
two or more parties in which all parties subsequently
continue to own one or more of the facilities involved in the
transactions shall not be considered as arm’s-length transac-
tions for purposes of this chapter.

(b) Sale of a nursing home facility which is subsequent-
ly leased back to the seller within five years of the date of
sale shall not be considered as an arm’s-length transaction
for purposes of this chapter.

(7) "Assets" means economic resources of the contrac-
tor, recognized and measured in conformity with generally
accepted accounting principles. "Assets” also include certain
deferred charges that are not resources but are recognized
and measured in accordance with generally accepted ac-
counting principles.

(8) "Bad debts" means amounts considered to be
uncollectible from accounts and notes receivable.
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(9) "Beds" means, unless otherwise specified, the
number of set-up beds in the nursing home, not to exceed
the number of licensed beds.

(10) "Beneficial owner" means any person who:

(a) Directly or indirectly, through any contract, ar-
rangement, understanding, relationship, or otherwise has or
shares:

(i) Voting power which includes the power to vote, or
to direct the voting of such ownership interest; and/or

(ii) Investment power which includes the power to
dispose, or to direct the disposition of such ownership
interest.

(b) Directly or indirectly, creates or uses a trust, proxy,
power of attorney, pooling arrangement, or any other
contract, arrangement, or device with the purpose or effect
of divesting himself or herself of beneficial ownership of an
ownership interest, or preventing the vesting of such benefi-
cial ownership as part of a plan or scheme to evade the
reporting requirements of this chapter.

(c) Subject to subsection (4) of this section, has the right
to acquire beneficial ownership of such ownership interest
within sixty days, including but not limited to any right to
acquire:

(i) Through the exercise of any option, warrant, or right;

(ii) Through the conversion of an ownership interest;

(iii) Pursuant to the power to revoke a trust, discretion-
ary account, or similar arrangement; or

(iv) Pursuant to the automatic termination of a trust,
discretionary account, or similar arrangement;

Except that, any person who acquires an ownership
interest or power specified in subsection (10)(c)(i), (ii), or
(iii) of this section with the purpose or effect of changing or
influencing the control of the contractor, or in connection
with or as a participant in any transaction having such
purpose or effect, immediately upon such acquisition shall be
deemed to be the beneficial owner of the ownership interest
which may be acquired through the exercise or conversion
of such ownership interest or power.

(d) In the ordinary course of business, is a pledgee of
ownership interest under a written pledge agreement and
shall not be deemed the beneficial owner of such pledged
ownership interest until the pledgee takes:

(i) Formal steps necessary required to declare a default;
and

(ii) Determines the power to vote or to direct the vote
or to dispose or to direct the disposition of such pledged
ownership interest will be exercised provided the pledge
agreement:

(A) Is bona fide and was not entered into with the
purpose nor with the effect of changing or influencing the
control of the contractor, nor in connection with any transac-
tion having such purpose or effect, including persons
meeting the conditions set forth in subsection (10)(b) of this
section; and

(B) Prior to default, does not grant the pledgee the
power to:

(I) Vote or direct the vote of the pledged ownership
interest; or

(I1) Dispose or direct the disposition of the pledged
ownership interest, other than the grant of such power or
powers pursuant to a pledge agreement under which credit
is extended and in which the pledgee is a broker or dealer.
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(11) "Capitalization" means the recording of an expen-

diture as an asset.

(12) "Capitalized lease" means a lease required to be
recorded as an asset and associated liability in accordance
with generally accepted accounting principles.

(13) "Cash method of accounting” means a method of
accounting in which revenues are recognized only when cash
is received, and expenditures for expense and asset items are
not recorded until cash is disbursed for those expenditures
and assets.

(14) "Change of ownership” means a substitution of the
individual operator or operating entity contracting with the
department to deliver care services to medical care recipients
in a nursing facility and ultimately responsible for the daily
operational decisions of the nursing facility; or a substitution
of control of such operating entity.

(a) Events which constitute a change of ownership
include but are not limited to the following:

(i) The form of legal organization of the contractor is
changed (e.g., a sole proprietor forms a partnership or
corporation);

(ii) Ownership of the nursing home business enterprise
is transferred by the contractor to another party, regardless
of whether ownership of some or all of the real property
and/or personal property assets of the facility is also trans-
ferred;

(iii) If the contractor is a partnership, any event occurs
which dissolves the partnership;

(iv) If the contractor is a corporation, and the corpora-
tion is dissolved, merges with another corporation which is
the survivor, or consolidates with one or more other corpora-
tions to form a new corporation;

(v) If the operator is a corporation and, whether by a
single transaction or multiple transactions within any
continuous twenty-four-month period, fifty percent or more
of the stock is transferred to one or more:

(A) New or former stockholders; or

(B) Present stockholders each having held less than five
percent of the stock before the initial transaction; or

(vi) Any other event or combination of events which
results in a substitution or substitution of control of the
individual operator or the operating entity contracting with
the department to deliver care services.

(b) Ownership does not change when the following,
without more, occur:

(i) A party contracts with the contractor to manage the
nursing facility enterprise as the contractor’s agent, i.e.,
subject to the contractor’s general approval of daily operat-
ing and management decisions; or

(ii) The real property or personal property assets of the
nursing facility change ownership or are leased, or a lease of
them is terminated, without a substitution of individual
operator or operating entity and without a substitution of
control of the operating entity contracting with the depart-
ment to deliver care services.

(15) "Charity allowances" means reductions in charges
made by the contractor because of the indigence or medical
indigence of a patient. '

(16) "Contract” means a contract between the depart-
ment and a contractor for the delivery of ((SNF-e+ICE))
nursing facility services to medical care recipients.
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(17) "Contractor” means an entity which contracts with
the department to deliver ((eafe)) nursing facility services to
medical care recipients in a facility. The entity is responsi-
ble for operational decisions.

(18) "Courtesy allowances" means reductions in charges
in the form of an allowance to physicians, clergy, and others,
for services received from the contractor. Employee fringe
benefits are not considered courtesy allowances.

(19) "CSO" means the local community services office
of the department..

(20) "Department” means the department of social and
health services (DSHS) and employees.

(21) "Depreciation” means the systematic distribution of
the cost or other base of tangible assets, less salvage, over
the estimated useful life of the assets.

(22) "Donated asset" means an asset the contractor
acquired without making any payment for the asset in the
form of cash, property, or services.

(a) An asset is not a donated asset if the contractor
made even a nominal payment in acquiring the asset.

(b) An asset purchased using donated funds is not a
donated asset.

(23) "Entity"” means an individual, partnership, corpora-
tion, or any other association of individuals capable of
entering enforceable contracts.

(24) "Equity capital” means total tangible and other
assets which are necessary, ordinary, and related to patient
care from the most recent provider cost report minus related
total long-term debt from the most recent provider cost
report plus working capital as defined in this section.

(25) "Exceptional care recipient” means a medical care
recipient determined by the department to require exception-
ally heavy care.

(26) "Facility" means a nursing home or facility licensed
in accordance with chapter 18.51 RCW, or that portion of a
hospital licensed in accordance with chapter 70.41 RCW
which operates as a nursing home.

(27) "Fair market value" means:

(a) Prior to January 1, 1985, the price for which an asset
would have been purchased on the date of acquisition in an
arm’s-length transaction between a well-informed buyer and
seller, neither being under any compulsion to buy or sell; or

(b) Beginning January 1, 1985, the replacement cost of
an asset, less observed physical depreciation, on the date the
fair market value is determined.

(28) "Financial statements" means statements prepared
and presented in conformity with generally accepted ac-
counting principles and the provisions of chapter 74.46 RCW
and this chapter including, but not limited to:

(a) Balance sheet;

(b) Statement of operations;

(c) Statement of changes in financial position; and

(d) Related notes.

(29) "Fiscal year" means the operating or business year
of a contractor. All contractors report on the basis of a
twelve-month fiscal year, but provision is made in this
chapter for reports covering abbreviated fiscal periods. As
determined by context or otherwise, "fiscal year" may also
refer to a state fiscal year extending from July 1 through
June 30 of the following year and comprising the first or
second half of a state fiscal biennium.

WSR 95-14-120

(30) "Gain on sale" means the actual total sales price of
all tangible and intangible nursing home assets including, but
not limited to, land, building, equipment, supplies, goodwill,
and beds authorized by certificate of need, minus the net
book value of such assets immediately prior to the time of
sale.

(31) "Generally accepted accounting principles (GAAP)"
means accounting principles approved by the financial
accounting standards Board (FASB).

(32) "Generally accepted auditing standards (GAAS)"
means auditing standards approved by the american institute
of certified public accountants (AICPA).

(33) "Goodwill" means the excess of the price paid for:

(a) A business over the fair market value of all other
identifiable, tangible, and intangible assets acquired; and

(b) An asset over the fair market value of the asset.

(34) "Historical cost” means the actual cost incurred in
acquiring and preparing an asset for use, including feasibility
studies, architects’ fees, and engineering studies.

(35) "Imprest fund" means a fund which is regularly
replenished in exactly the amount expended from it.

(36) "Interest" means the cost incurred for the use of
borrowed funds, generally paid at fixed intervals by the user.

(37) "Joint facility costs” means any costs representing
expenses incurred which benefit more than one facility, or
one facility and any other entity.

(38) "Lease agreement” means a contract between two
parties for the possession and use of real or personal
property or assets for a specified period of time in exchange
for specified periodic payments. Elimination or addition of
any party to the contract, expiration, or modification of any
lease term in effect on January 1, 1980, or termination of the
lease by either party by any means shall constitute a termina-
tion of the lease agreement. An extension or renewal of a
lease agreement, whether or not pursuant to a renewal
provision in the lease agreement, shall be considered a new
lease agreement. A strictly formal change in the lease
agreement which modifies the method, frequency, or manner
in which the Jease payments are made, but does not increase
the total lease payment obligation of the lessee shall not be
considered modification of a lease term.

(39) "Medical care program" means medical assistance
provided under RCW 74.09.500 or authorized state medical
care services.

(40) "Medical care recipient” means an individual
determined eligible by the department for the services
provided in chapter 74.09 RCW.

(41) "Multiservice facility" means a facility at which
two or more types of health or related care are delivered,
e.g., a hospital and nursing facility, or a boarding home and
nursing facility.

(42) "Net book value" means the historical cost of an
asset less accumulated depreciation.

(43) "Net invested funds" means the net book value of
tangible fixed assets, excluding assets associated with central
or home offices or otherwise not on the nursing facility
premises, employed by a contractor to provide services under
the medical care program, including land, buildings, and
equipment as recognized and measured in conformity with
generally accepted accounting principles and not in excess of
any lids or reimbursement limits set forth in this chapter,
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_plus an allowance for working capital as provided in this

chapter.

(44) "Nonadministrative wages and benefits" means
wages, benefits, and corresponding payroll taxes paid for
nonadministrative personnel, not to include administrator,
assistant administrator, or administrator-in-training.

(45) "Nonallowable costs” means the same as "unallow-
able costs."” ,

(46) "Nonrestricted funds" means funds which are not
restricted to a specific use by the donor, e.g., general
operating funds.

(47) "Nursing facility” means a home, place, or institu-
tion, licensed under chapter 18.51 or 70.41 RCW, where
((skiHled)) nursing ((andfer-intermediate)) care services are
delivered.

(48) "Operating lease” means a lease under which rental
or lease expenses are included in current expenses in
accordance with generally accepted accounting principles.

(49) "Owner" means a sole proprietor, general or limited
partner, or beneficial interest holder of five percent or more
of a corporation’s outstanding stock.

(50) "Ownership interest” means all interests beneficially
owned by a person, calculated in the aggregate, regardless of
the form the beneficial ownership takes.

(51) "Patient day" or "resident day" means a calendar
day of ((patient)) care provided to a nursing facility resident.

Washington State Register, Issue 95-16

(b) An audiologist eligible for a certificate of clinical
competence in audiology or having the equivalent education
and clinical experience;

(c) A mental health professional as defined by chapter
71.05 RCW,;

(d) A mental retardation professional, either a qualified
therapist or a therapist, approved by the department having
specialized training or one year’s experience in treating or
working with the mentally retarded or developmentally
disabled;

(e) A social worker graduated from a school of social
work;

(f) A speech pathologist eligible for a certificate of
clinical competence in speech pathology or having the
equivalent education and clinical experience;

(g) A physical therapist as defined by chapter 18.74
RCW;

(h) An occupational therapist graduated from a program
in occupational therapy, or having the equivalent of educa-
tion or training, and meeting all requirements of state law;
or

(1) A respiratory care practitioner certified under chapter
18.89 RCW.

(56) "Rebased rate"” or "cost rebased rate" means a
facility-specific rate assigned to a nursing facility for a

particular rate period established on desk-reviewed, adjusted

In computing calendar days of care, the day of admission is
always counted. The day of discharge is counted only when
the patient was admitted on the same day. A patient is
admitted for purposes of this definition when the patient is
assigned a bed and a patient medical record is opened. A
"client day" or "recipient day" means a calendar day of care

provided to a medical care recipient determined eligible by

the department for services provided under chapter 74.09

RCW, subject to the same conditions regarding admission

and discharge applicable to a patient day or resident day of

care.

(52) "Per diem (per patient day or per resident day)
costs” means total allowable costs for a fiscal period divided
by total patient or resident days for the same period.

(53) "Professionally designated real estate appraiser”
means an individual:

(a) Regularly engaged in the business of providing real
estdte valuation services for a fee;

(b) Qualified by a nationally recognized real estate
appraisal educational organization on the basis of extensive
practical appraisal experience, including the:

(1) Writing of real estate valuation reports;

(ii) Passing of written examination on valuation practice
and theory; and

(iii) Requirement to subscribe and adhere to certain
standards of professional practice as the organization
prescribes.

(54) "Prospective daily payment rate” means the rate
assigned by the department to a contractor for providing
service to medical care recipients. The rate is used to
compute the maximum participation of the department in the
contractor’s costs.

(55) "Qualified therapist":

(a) An activities specialist having specialized education,
training, or at least one year’s experience in organizing and
conducting structured or group activities;

Proposed

costs reported for that facility covering at least six months of

a prior calendar year.

(57) "Recipient” means a medical care recipient.

((651)) (58) "Records"” means data supporting all
financial statements and cost reports including, but not
limited to:

(a) All general and subsidiary ledgers;

{(b) Books of original entry;

(c) Invoices;

(d) Schedules;

(e) Summaries; and

() Transaction documentation, however maintained.

(€58))) (59) "Regression analysis” means a statistical
technique through which one can analyze the relationship
between a dependent or criterion variable and a set of
independent or predictor variables.

((€59))) (60) "Related care” includes:

(a) The director of nursing services;

(b) Activities and social services programs;

(c) Medical and medical records specialists; and

(d) Consultation provided by:

(i) Medical directors;

(ii) Pharmacists;

(iii) Occupational therapists;

(iv) Physical therapists;

(v) Speech therapists; and

(vi) Other therapists; and

(vii) Mental health professionals as defined in law and
regulation.

((£699)) (61) "Related organization" means an entity
under common ownership and/or control, or which has
control of or is controlled by, the contractor. Common
ownership exists if an entity has a five percent or greater
beneficial ownership interest in the contractor and any other
entity. Control exists if an entity has the power, directly or
indirectly, to significantly influence or direct the actions or
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policies of an organization or institution, whether or not the
power is legally enforceable and however exercisable or
exercised.

((¢6B)) (62) "Relative"” includes:

(a) Spouse;

(b) Natural parent, child, or sibling;

(c) Adopted child or adoptive parent;

(d) Stepparent, stepchild, stepbrother, stepsister;

(e) Father-in-law, mother-in-law, son-in-law, daughter-
in-law, brother-in-law, sister-in-law;

(f) Grandparent or grandchild; and

(g) Uncle, aunt, nephew, niece, or cousin.

((¢62))) (63) "Restricted fund" means a fund for which
the use of the principal and/or income is restricted by
agreement with or direction of the donor to a specific
purpose, in contrast to a fund over which the contractor has
complete control. Restricted funds generally fall into three
categories:

(a) Funds restricted by the donor to specific operating
purposes;

(b) Funds restricted by the donor for additions to
property, plant, and equipment; and

(c) Endowment funds.

((¢63))) (64) "Secretary” means the secretary of the
department of social and health services (DSHS).

((€¢643)) (65) "Start-up costs" means the one-time
preopening costs incurred from the time preparation begins
on a newly constructed or purchased building until the first
patient is admitted. Start-up costs include:

(a) Administrative and nursing salaries;

(b) Utility costs;

(c) Taxes;

(d) Insurance;

(e) Repairs and maintenance; and

(f) Training costs.

Start-up costs do not include expenditures for capital
assets.

((€653)) (66) "Title XIX" means the 1965 amendments
to the Social Security Act, P.L. 89-07, as amended.

((€663)) (67) "Unallowable costs" means costs which do
not meet every test of an allowable cost.

((¢67)) (68) "Uniform chart of accounts" means a list
of account titles identified by code numbers established by
the department for contractors to use in reporting costs.

((¢683)) (69) "Vendor number" means a number assigned
to each contractor delivering care services to medical care
recipients.

((€693)) (70) "Working capital” means total current
assets necessary, ordinary, and related to patient care from
the most recent cost report minus total current liabilities
necessary, ordinary, and related to patient care from the most
recent cost report.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 2270, filed
8/19/85)

WAC 388-96-032 Termination of contract. (1) When
a contract is terminated for any reason, the old contractor

WSR 95-14-120

shall submit final reports in accordance with WAC 388-96-
104.

(2) Upon notification of a contract termination, the
department shall determine by preliminary or final settlement
calculations the amount of any overpayments made to the
contractor, including overpayments disputed by the contrac-
tor. If preliminary or final settlements are unavailable for
any period up to the date of contract termination, the
department shall make a reasonable estimate of any overpay-
ment or underpayments for such periods. The reasonable
estimate shall be based upon prior period settlements,
available audit findings, the projected impact of prospective
rates, and other information available to the department. The
department shall also determine and add in the total of all
other debts owed to the department, as authorized by chapter
74.46 RCW, regardless of source, including but not limited
to, civil fines, third-party liabilities and interest owed the
department.

(3) The old contractor shall provide security, in a form
deemed adequate by the department, ((ir)) equal to the total
amount of determined and estimated overpayments and all
other debts owed to the department from any source,
whether or not the overpayments or debts are the subject of
good-faith dispute. Security shall consist of:

(a) Withheld payments for one or more months of
service due the contractor; or

(b) A surety bond issued by a bonding company
acceptable to the department; or

(c) An assignment of funds to the department; or

(d) Collateral acceptable to the department; or

(e) A purchaser’s assumption of liability for the prior
contractor’s overpayment; or '

(f) A promissory note secured by a deed of trust: or

{2) Any combination of (a), (b), (c), (d), ((e¥)) (e), or 0
of this subsection.

(4) A surety bond or assignment of funds shall:

(a) Be at least equal in amount to the total of deter-
mined or estimated overpayments and all other debts owed
to the department from any source, including interest,
whether or not the subject of good-faith dispute, minus
withheld payments;

(b) Be issued or accepted by a bonding company or
financial institution licensed to transact business in Washing-
ton state;

(c) Be for a term sufficient to ensure effectiveness after
final settlement and the exhaustion of any administrative
appeals or exception procedure and judicial remedies, as may
be available to and sought by the contractor, regarding

payment, settlement, civil fine, interest assessment, or other

debt issues: Provided, That the bond or assignment shall

initially be for a term of five years, and shall be forfeited if
not renewed thereafter in an amount equal to any remaining
combined overpayment ((in-dispute)) and debt liability as
determined by the department.

(d) Provide the full amount of the bond or assignment,
or both, shall be paid to the department if a properly
completed final cost report is not filed in accordance with
this chapter, or if financial records supporting this report are
not preserved and made available to the auditor; and

(e) Provide that an amount equal to any recovery the
department determines is due from the contractor ((at)) from
settlement or from any other source of debt owed to the

Proposed
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department, including interest, but not exceeding the amount
of the bond and assignment, shall be paid to the department
if the contractor does not pay the refund and debt within
31xty days followmg recelpt of wrltten demand ((ef—ehe

eeﬂtest—set&emeﬂt—rssues)) for payment from the comractor

Washington State Register, Issue 95-16

payments, and debts and shall obtain security for each

subsequent increase in liability reaching or exceeding

twenty-five thousand dollars.

(12) Security authorized by subsection (11) of this
section shall meet the criteria set forth in subsections (3) and

(4) of this section, except that the department shall not

to_the department.

(5) The department shall release any payment withheld
as security if alternate security is provided under subsection
(3) of this section in an amount equivalent to determined and
estimated overpayments and other debt, including interest.

accept an assumption of liability. The department is

authorized to withhold and shall withhold all or portions of

a contractor’s current contract payments or impose liens, or

both, if security acceptable to the department is not received.

The department shall release a contractor’s withheld pay-

(6) If the total of withheld payments, bonds, and
assignments is less than the total of determined and estimat-
ed overpayments, the unsecured amount of such overpay-
ments shall be a debt due the state and shall become a lien
against the real and personal property of the contractor from
the time of filing by the department with the county auditor
of the county where the contractor resides or owns property,
and the lien claim has preference over the claims of all
unsecured creditors.

(7) The contractor shall file a properly completed final
cost report in accordance with the requirements of this
chapter, which shall be audited by the department. A final
settlement shall be determined within ninety days following
completion of the audit process, including omgletmn of any
administrative appeals or exception procedure review of the
audit requested by the contractor.

(8) Following determination of settlement for all
periods, security held pursuant to this section shall be
released to the contractor after all overpayments, erroneous
payments and debts determined in connection with final
settlement, or otherwise, including accumulated interest owed

the department, have been paid by the contractor. ((H-the
\ 1 4 SN

(9) If, after calculation of settlements for any periods, it
is determined that overpayments exist in excess of the value
of security held by the state, the department may seek
recovery of these additional overpayments as provided by
law.

(10) The department may accept an assignment of funds

if the assignment meets the requirements of subsections (3)
and (4) of this section.

(1 1) (({f-a-eemaet—is-&efmma%ed—selely-m-efder—fef—t-he

))
Regardless of whether a contractor intends to terminate its
Medicaid contract or contracts, if a contractor’s net Medicaid
overpayments and erroneous payments for one or more
settlement periods, and for one or more nursing facilities,
combined with debts due the department, reaches or exceeds
a total of fifty thousand dollars, as determined by prelimi-
nary settlement, final settlement, civil fines imposed by the
department, third-party liabilities or by any other source,
whether such amounts are subject to good faith dispute or
not, the department shall demand and obtain security

ments or lift liens, or both, if the contractor subsequently

provides security acceptable to the department.

(13) Subsections (11) and (12) of this section shall
apply to all overpayments and erroneous payments deter-
mined by preliminary or final settlements issued on or after

July 1, 1995, regardless of what payment periods the

settlements may cover, and shall apply to all debts owed the

department from any source, including interest debts, which

become due on or after July 1, 1995.

(14) When a contract is terminated, any accumulated
liabilities which are assumed by a new owner shall be
reversed against the appropriate accounts by the old contrac-
tor.

AMENDATORY SECTION (Amending Order 2025, filed

9/16/83)

WAC 388-96-108 Failure to submit final reports.
(1) If a contract is terminated, the old contractor shall submit
a final report as required by WAC 388-96-032(1) and 388-
96-104(2). Such final reports must be received by the
department within one hundred twenty days after the contract
is terminated or prior to the expiration of any department-
approved extension granted pursuant to WAC 388-96-107.
If a final report is not submitted, all payments made to the
contractor relating to the period for which a report has not
been received shall be returned to the department within
((¢histy)) sixty days after receiving written demand from the
department.

(2) Effective ((thirty)) sixty days after written demand
for payment is received by the contractor, interest will begin
to accrue payable to the department on any unpaid balance
at the rate of one percent per month.

AMENDATORY SECTION (Amending Order 2970, filed

4/17/90, effective 5/18/90)

WAC 388-96-204 Field audits. (1) The department
shall conduct a field audit of all cost reports for calendar
year 1982.

(2) The department may have auditors employed by the
department or under contract field audit cost reports for
years subsequent to 1982.

(3) Beginning with field audits for calendar year 1983,
the department shall audit up to one hundred percent of
submitted contractor cost reports and patient care trust fund
accounts.

(4) The department may audit any or all schedules of a
facility’s cost report. The department shall audit the cost
((report-atleast-onece-every-three-years)) reports, receivables

and resident trust fund accounts of each nursing facility

equivalent to the total of such overpayments, erroneous
Proposed
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participating in the Medicaid payment rate system periodi-
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AMENDATORY SECTION (Amending Order 3634, filed

cally as determined necessary by the department.

(5) Beginning with audits of cost reports, receivables
and resident trust fund accounts for calendar year ((4983))

1993 facilitjes selected for audit shall be notiﬁed ((w-'rthi-n

)) of the department s 1ntent to audlt((-

\ . l e £ bei lotodi
#imely-manner)) at least ten working days before commence-

ment of an audit of a facility’s cost report or resident trust
fund accounts.

(6) To assure the accuracy of cost reports, the depart-
ment or an auditor under contract with the department may
require a contractor to submit for departmental review any
underlying financial statements or other records including
income tax returns relating to the cost report directly or
indirectly.

(7) The department shall audit all submitted contractor
cost reports of such facilities as follows:

(a) The department shall audit facilities terminating their
Medicaid service contracts with the department when the
audits are conducted for the calendar year in which the
contract is terminated. Schedule preference will be given to
conduct closing audits as soon as possible;

(b) The department shall audit facilities contracting in
any given calendar year for that partial or full year, and
facilities contracting for the first time for the first full
calendar year;

(c) The department shall audit facilities under investiga-
tion by the Internal Revenue Service, Securities Exchange
Commission, Department of Health and Human Services,
Medicaid fraud control unit, or any other federal, state, or
municipal agency for alleged fiscal and/or patient account
impropriety for:

(i) The year such investigation is commenced;

(ii) Each year the investigation is continued;

(iii) The year the investigation is concluded; and

(iv) Two full calendar years following the year the
investigation is terminated.

(d) The department shall audit facilities that the manag-
er, residential rate program, aging and adult services,
requests be audited.

(8) If a facility has a home or central office and such
central office or any associated facility meets any of the
criteria set forth in subsection (7) of this section, the
department shall audit such facility as provided in subsection
(7) of this section.

(9) When an audit discloses material discrepancies,
undocumented costs, or mishandling of patient trust funds,
the department auditors may re-open a maximum of two
prior unaudited cost reporting or trust fund periods and/or
select future periods for audit in order to discover similar
problems, if any, and take appropriate action.

(10) The department may select for audit on a random

facilities.

'or other basis reported costs and trust fund accounts of

9/14/93, effective 10/15/93)

WAC 388-96-210 Scope of field audits. (1) Auditors
will review the contractor’s recordkeepmg and accounting
practices and, where appropriate, make written recommen-
dations for improvements.

(2) The audit will result in a schedule summarizing
adjustments to the-contractor’s cost report whether such
adjustments eliminate costs reported or include costs not
reported. These adjustments shall include an explanation for
the adjustment, the general ledger account or account group,
and the dollar amount. Auditors will examine the contrac-
tor’s financial and statistical records to verify that:

(a) Supporting records are in agreement with reported
data;

(b) Only those assets, liabilities, and revenue and
expense items the department has specified as allowable
have been included by the contractor in computing the costs
of services provided under its contract;

(c) Allowable costs have been accurately determined
and are necessary, ordinary, and related to ((patient)) resident
care;

(d) Related organizations and beneficial ownerships or
interests have been correctly disclosed;

(e) Recipient trust funds have been properly maintained;
and

(f) The contractor is otherwise in compliance with
provisions of this chapter and chapter 74.46 RCW.

(3) In determining allowable costs for each ((eentrae-
ter)) nursing facility for each cost report year selected for
field audit, auditors shall consider and include in their
adjustments, as appropriate, all peer group cost center limit
adjustments as provided in subsections (4) and (5) of this
section and other desk review adjustments previously made

to the reported costs bemg audlted((—that—ls—made—&a-saeh

befew—ﬂie—smft—ef—eaeh—new—hmn-um)) and 1994 cost

reports, auditors shall disallow costs in excess of the nursmg
facility’s peer group median cost plus percentage limit in
each cost center w1thout mﬂatmg or deﬂatmg such 11m1ts

(®

and conditions authorized bx this chapter, as applicable, for

July 1, 1993 and July 1, 1995 prospective rates.

(5) ((Begm-n-mg—w-ﬁ-h)) For audlts of 1993 ((aadﬁs—m
Gfter-the-staﬁ-ef—eaeh—newb:ennnm)) 1995 and 1996 cost
reports auditors shall disallow costs in excess of the nursmg
facility’s peer group median cost plus percentage limit in
each cost center, calculated on adjusted cost report data for
the ((preeeding)) report year ((
start-of-the-rew-biennium)) last used to cost-rebase the
following July 1 rates but inflated or deflated ((by-the JPD

Index—ehange-used—to-adjust-prospeetiveratesfor-thefirst
fiseal-yearof-the-biennium)) for economic trends and

conditions authorized by this chapter, as applicable, for July
1, 1994, July 1, 1996, and July 1, 1997 prospective rates.
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(6) Auditors will prepare draft audit narratives and
summaries and provide them to the contractor before final
narratives and summaries are prepared.

AMENDATORY SECTION (Amending Order 2025, filed

9/16/83)

WAC 388-96-220 Principles of settlement. (1) For
each cost center, a settlement shall be calculated at the lower
of prospective reimbursement rate or audited allowable costs,
except as otherwise provided in this chapter.

(2) Each contractor shall complete a proposed prelimi-
nary settlement by cost center as part of the annual cost
report and submit it by the due date of the annual cost
report. After review of the proposed preliminary settlement,
the department shall issue by cost center a preliminary
settlement report to the contractor.

(3) If a field audit is conducted, the audit findings shall
be evaluated by the department after completion of the audit
((and)), including exhaustion or termination of any adminis-
trative review requested by the contractor, but not judicial
review as may be available to and commenced by the
contractor. A final settlement by cost center, including any
allowable shifting or cost savings, shall then be issued which
takes account of such findings and evaluations.

(4) Pursuant to preliminary or final settlement and the
procedures set forth in this chapter, the contractor shall
refund overpayments to the department and the department
shall pay underpayments to the contractor.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-221 Preliminary settlement. (1) In the
proposed preliminary settlement submitted under WAC 388-
96-220(2), a contractor shall compare the prospective rates
at which the contractor was paid during the report period,
weighted by the number of patient days reported for the
period each rate was in effect, to the contractor’s allowable
costs for the reporting period. The contractor shall take into
account all authorized shifting, cost savings, and upper limits
to rates on a cost center basis.

(2) Within one hundred twenty days after a proposed
preliminary settlement is received, the department shall:

(a) Review proposed preliminary settlement for accura-
cy, and .

(b) Either accept or reject the proposal of the contractor.
If accepted, the proposed preliminary settlement shall
become the preliminary settlement report. If rejected, the
department shall issue, by cost center, a preliminary settle-
ment report fully substantiating disallowed costs, refunds, or
underpayments due and adjustments to the proposed prelimi-
nary settlement.

(3) A contractor shall have ((thirty)) twenty-eight days
after receipt of a preliminary settlement report to contest
such report under WAC 388-96-901 and 388-96-904. Upon
expiration of the ((thirty)) twenty-eight-day period, the
department shall not review or adjust a preliminary settle-
ment report. Any administrative review of a preliminary
settlement shall be limited to calculation of the settlement or
the application of settlement principles and rules, or both,
and shall not examine or reexamine rate or audit issues.

Proposed
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(4) If no audit is scheduled by the department or if a
scheduled audit is not performed within two years of the
scheduled date, the department shall perform the preliminary
settlement review described in this section with the following
exceptions:

(a) For cost centers, the department shall:

(i) Use desk-reviewed costs as the contractor’s allowable
costs for the reporting period;

(ii) Disallow all costs in excess of the nursing facility’s
peer group median cost limit as described under WAC 388-
96-210; and

(iii) For 1992 and 1993 settlements only, nursing
facilities qualifying for the nursing services exception
described in WAC 388-96-722(9) will have their 1992 and
1993 nursing services costs limited by the product of their
1992 or 1993 total days, respectively, times their June 30,
1993 nursing services rate.

(b) The department shall calculate the variable portion
of return on investment as calculated in the prospective rate;

(c) The department shall base the financing allowance
portion of return on investment on audited costs in compli-
ance with provisions contained in this chapter. If audited
costs are not available, the department shall use the financing
allowance used for rate setting. If an audited financing
allowance is later determined, the department shall revise the
final settlement to reflect audited financing allowance if
payment is changed by $1,000 or more; and

(d) When a complete audit was not performed and
audited information is needed for purposes of calculating
return on investment, the department may do a partial audit
of current or prior year cost report.

(5) Beginning with preliminary settlements for report
year 1988, if the department intends to field audit a facility’s
reported costs, the department shall issue the facility’s
preliminary settlement report based upon reported costs. If
the department does not intend to field audit a facility’s
reported costs, the department shall issue the facility’s
preliminary settlement report based upon desk-reviewed costs
utilizing the procedure under subsection (4) of this section.

(6) If the facility prevents, hinders, or otherwise delays
completion of a full field audit, that facility’s preliminary
settlement issued on reported costs may be reopened to
substitute desk-reviewed costs. .

AMENDATORY SECTION (Amending Order 2573, filed
12/23/87)

WAC 388-96-224 Final settlement. (1) If an audit is
conducted, the department shall issue a final settlement
report to the contractor after completion of the audit process,
including exhaustion or ((sutuatl)) termination of any
administrative review((s)) and appeal((s)) of audit findings
or determinations requested by the contractor, but not
including judicial review as may be available to and com-

menced by the contractor. The department shall pl%pare the
final settlement by cost center and shall fully substantiate
disallowed costs, refunds, underpayments, or adjustments to

ules submitted by the contractor. For the final settlement

the cost report and financial statements, reports, and sched- ‘

report, the department shall compare:
(a) The prospective rate the contractor was paid for the

facility in question during the report period, weighted by the
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number of ((patient)) resident days reported for the period
each rate was in effect as verified by audit, to

(b) The contractor’s audited allowable costs for the
reporting period.

The department shall take into account all authorized
shifting, cost savings, and upper hmlts to rates on a cost
center basns ((

€53) (2) A contractor shall have ((chisty)) twenty-eight

WSR 95-14-120

and no interest shall accrue or be paid to a contractor prior
to this date. Any increase in a preliminary or final settle-
ment amount due a contractor resulting from a final adminis-
trative or judicial decision shall also bear interest until paid
at the rate of one percent per month, accruing from sixty
days after the preliminary or final settlement was received by
the contractor. The department shall pay no interest on
amounts due a contractor other than amounts determined by
preliminary or final settlement as authorized by this subsec-
tion.

(3) A contractor found, under a preliminary or final
settlement issued by the department, to have received
overpayments or payments in error, as determined by
((pfehmafy-er—ﬂnal—se&lemem)) the department pursuant to
the provisions of chapter 74.46 RCW and this chapter, shall
refund such payments to the department within ((thirty))
sixty days after receipt of the preliminary or final settlement
report as applicable. Contractors shall refund to the depart-
ment funds reimbursed in the enhancement cost center, but
not spent in the legislatively authorized manner. For all
preliminary or final settlements issued on and after July 1,
1995, regardless of what period a settlement covers, neither
a timely-filed request to pursue administrative review as
provided in this chapter nor commencement of judicial
review, as may be available to a contractor in law, contesting
the settlement, erroneous payments or underpayments shall
delay recovery of amounts due the department by any
authorized means, including recoupment from current
payments due a contractor.

days after receipt of a final settlement report to contest such
report pursuant to WAC 388-96-901 and 388-96-904. Upon
expiration of the ((thirty)) twenty-eight-day period, the
department shall not review a final settlement report. Any
administrative review of a final settlement shall be limited to
calculation of the settlement or the application of settlement
principles and rules, or both, and shall not examine or

(3y) @Ifa contractor fails to ((eomply-with-subsee-

)) make repayment of amounts due the
department as determined by preliminary or final settlement,
the department shall:

(a) Deduct from current monthly amounts due the
contractor the refund due the department and accrued interest
as authorized in this section on the unpaid balance at the rate

reexamine rate or audit issues.

((¢63)) (3) The department shall reopen a final settlement
if it is necessary to make adjustments based upon findings
resulting from an audit performed pursuant to RCW
74.46.105. The department may also reopen a final settle-
ment to recover an industrial insurance dividend or premium
discount under RCW 51.16.035 in proportion to a contrac-
tor’s medical care recipients, pursuant to RCW 74.46.180(5).

AMENDATORY SECTION (Amending Order 2573, filed
12/23/87)

WAC 388-96-229 Procedures for overpayments and
underpayments. (1) Within sixty days after the preliminary
or final settlement is received by the contractor, the depart-
ment shall make payment of underpayments to which a

contractor is entitled as determined by ((prekﬂﬂﬂafy-er—ﬁ-nal»
settlement—within—thirty-days-after-the-preliminary-orfinal
settlement-report-is-submitied-to-the-eontraetor)) the depart-

ment under the provisions of chapter 74.46 RCW and this
chapter.

the rate of one percent per month on any preliminary or final

' (2) The department shall pay interest to a contractor at

settlement balance still due the contractor sixty days after the
contractor receives the preliminary or final settlement.
Interest shall commence to accrue after such sixty-day period

of one percent per month; or

(b) If the contract has been terminated:

(i) Deduct from any amounts due the old contractor the
refund due the department and accrued interest as authorized
in this section on the unpaid balance at the rate of one
percent per month; ((e£))

(ii) Recover the refund due the department and accrued
interest as authorized in this section on the unpaid balance
at the rate of one percent per month from security posted by
the old contractor or otherwise obtained by the department;

and/or

(iii) Pursue, as authorized by law and regulation,
recovery of the refund due and accrued interest as authorized
in_this section on the unpaid balance at the rate of one
percent per month

(3) A contractor shall pay interest to the department at
the rate of one percent per month on any preliminary or final
settlement balance still due the department at the expiration
of sixty days after the contractor recéives the preliminary or
final settlement. Interest shall commence to accrue after
such sixty-day period and no interest shall accrue or be paid
to the department prior to this date. The department shall
adjust interest owed by a contractor or refund all or a portion

Proposed
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of interest collected from the contractor, as applicable, in the
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individual from whose personal funds account the monies are

event a final administrative or judicial decision reduces or

being paid.

eliminates a preliminary or final settlement amount owed by
the contractor.
(6) For all erroneous payments and overpayments

(c) The department of social and health services shall
establish a release procedure for use of funds necessary for

burial expenses.

determined by preliminary or final settlements issued before
July 1, 1995:

(a) The department shall not withhold from current
amounts due the facility any refund or interest the depart-
ment claims to be due from the facility, provided the refund
is specifically disputed by the contractor on review or
appeal(());

(b) Portions of refunds due the department, not specifi-
cally disputed by the contractor on review or appeal, are
subject to recovery thirty days after the preliminary or final
settlement is received by the contractor and assessment of
interest ((: 3 i ion:)) at
the rate of one percent per month on any unpaid balance
accruing thirty days after the preliminary or final settlement
report is received by the contractor until paid in full; and

(c) If the administrative or judicial remedy sought by
the facility is not granted or is granted only in part after
exhaustion or mutual termination of all appeals, the facility
shall refund all amounts due the department within sixty
days after the date of decision or termination plus interest as
payable on judgments from the date the review was request-
ed pursuant to WAC 388-96-901 and 388-96-904 to the date
the repayment is made.

AMENDATORY SECTION (Amending Order 3070, filed
9/28/90, effective 10/1/90)

WAC 388-96-384 Liquidation or transfer of resident
personal funds. (1) Upon the death of a resident, the
facility shall promptly convey the resident’s personal funds
held by the facility with a final accounting of such funds to
the department or to the individual or probate jurisdiction
administering the resident’s estate.

(a) If the deceased resident was a recipient of long-term
care services paid for in whole or in part by the state of
Washington then the personal funds held by the facility and
the final accounting shall be sent to the state of washington,
department of social and health services, office of financial

(2) In situations where the resident leaves the nursing
home without authorization and the resident’s whereabouts
is unknown: ‘

(a) The nursing facility shall make a reasonable attempt
to locate the missing resident. This includes contacting:

(i) Friends,

(ii) Relatives,

(iii) Police,

(iv) The guardian, and

(v) The community services office in the area.

(b) If the resident cannot be located after ninety days,
the nursing facility shall notify the department of revenue of
the existence of "abandoned property,” outlined in chapter
63.29 RCW. The nursing facility shall deliver to the
department of revenue the balance of the resident’s personal
funds within twenty days following such notification.

(3) Prior to the sale or other transfer of ownership of the
nursing facility business, the facility operator shall:

(a) Provide each resident or resident representative with
a written accounting of any personal funds held by the
facility;

(b) Provide the new operator with a written accounting
of all resident funds being transferred; and

(c) Obtain a written receipt for those funds from the
new operator.

AMENDATORY SECTION (Amending Order 1613, filed
2/25/81)

WAC 388-96-501 Allowable costs. (1) Allowable
costs are documented costs which are necessary, ordinary
and related to the care of medical care recipients, and are not
expressly declared nonallowable by applicable statutes or
regulations. Costs are ordinary if they are of the nature and
magnitude which prudent and cost-conscious management
would pay.

(2) Beginning with the July 1, 1995 rate period, allow-
able costs shall not include costs reported by a nursing

recovery (or successor office).
(b) The personal funds of the deceased resident and

facility for a prior period to the extent such costs, due to

statutory exemption, will not be incurred by the nursing

final accounting must be conveyed to the individual or

facility in the period to be covered by the prospective rate.

probate jurisdiction administering the resident’s estate or to
the state of Washington, department of social and health

AMENDATORY SECTION (Amending Order 3737, filed

services, office of financial recovery (or successor office) no
later than the forty-fifth day after the date of the resident’s
death.

(i) When the personal funds of the deceased resident are
to be paid to the state of Washington, those funds shall be
paid by the facility with a certified check or cashiers check
made payable to the secretary, department of social and
health services, and mailed to the Office of Financial
Recovery, Estate Recovery Unit, P.O. Box 9501, Olympia,
Washington 98507-9501, or such address as may be directed
by the department in the future.

(ii) The certified check or cashier’s check shall contain
the name and social security number of the deceased

Proposed

5/26/94, effective 6/26/94)

WAC 388-96-585 Unallowable costs. (1) The
department shall not allow costs if not documented, neces-
sary, ordinary, and related to the provision of care services
to authorized patients.

(2) The department shall include, but not limit unallow-
able costs to the following:

(a) Costs of items or services not covered by the
medical care program. Costs of nonprogram items or
services even if indirectly reimbursed by the department as
the result of an authorized reduction in patient contribution;

(b) Costs of services and items covered by the Medicaid
program but not included in the Medicaid nursing facility
daily payment rate. Items and services covered by the
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Medicaid nursing facility daily payment rate are listed in
chapters 388-86 and 388-88 WAC;

(c) Costs associated with a capital expenditure subject
to Section 1122 approval (Part 100, Title 42 C.F.R.) if the
department found the capital expenditure inconsistent with
applicable standards, criteria, or plans. If the contractor did
not give the department timely notice of a proposed capital
expenditure, all associated costs shall be nonallowable as of
the date the costs are determined not to be reimbursable
under applicable federal regulations;

(d) Costs associated with a construction or acquisition
project requiring certificate of need approval pursuant to
chapter 70.38 RCW if such approval was not obtained;

(e) Costs of outside activities (e.g., costs allocable to the
use of a vehicle for personal purposes or related to the part
of a facility leased out for office space);

(f) Salaries or other compensation of owners, officers,
directors, stockholders, and others associated with the
contractor or home office, except compensation paid for
service related to patient care;

(&) Costs in excess of limits or violating principles set
forth in this chapter;

(h) Costs resulting from transactions or the application
of accounting methods circumventing the principles of the
prospective cost-related reimbursement system;

(1) Costs applicable to services, facilities, and supplies
furnished by a related organization in excess of the lower of
the cost to the related organization or the price of compara-
ble services, facilities, or supplies purchased elsewhere;

(j) Bad debts. Beginning July 1, 1983, the department
shall allow bad debts of Title XIX recipients only if:

(i) The debt is related to covered services;

(ii) It arises from the recipient’s required contribution
toward the cost of care;

(iii) The provider can establish reasonable collection
efforts were made;

(iv) The debt was actually uncollectible when claimed
as worthless; and

(v) Sound business judgment established there was no
likelihood of recovery at any time in the future.

Reasonable collection efforts shall consist of three
documented attempts by the contractor to obtain payment.
Such documentation shall demonstrate the effort devoted to
collect the bad debts of Title XIX recipients is at the same
level as the effort normally devoted by the contractor to
collect the bad debts of non-Title XIX patients. Should a
contractor collect on a bad debt, in whole or in part, after
filing a cost report, reimbursement for the debt by the
department shall be refunded to the department to the extent
of recovery. The department shall compensate a contractor
for bad debts of Title XIX recipients at final settlement
through the final settlement process only.

(k) Charity and courtesy allowances;

(1) Cash, assessments, or other contributions, excluding
dues, to charitable organizations, professional organizations,
trade associations, or political parties, and costs incurred to
improve community or public relations. Any portion of
trade association dues attributable to legal and consultant
fees and costs in connection with lawsuits or other legal
action against the department shall be unallowable;

(m) Vending machine expenses;

[13]
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(n) Expenses for barber or beautician services not
included in routine care;

(o) Funeral and burial expenses;

(p) Costs of gift shop operations and inventory;

(q) Personal items such as cosmetics, smoking materials,
newspapers and magazines, and clothing, except items used
in patient activity programs where clothing is a part of
routine care;

(r) Fund-raising expenses, except expenses directly
related to the patient activity program,;

(s) Penalties and fines;

(t) Expenses related to telephones, televisions, radios,
and similar appliances in patients’ private accommodations;

(u) Federal, state, and other income taxes;

(v) Costs of special care services except where autho-
rized by the department;

(w) Expenses of any employee benefit not in fact made
available to all employees on an equal or fair basis in terms
of costs to employees and benefits commensurate to such
costs, e.g., key-man insurance, other insurance, or retirement
plans;

(x) Expenses of profit-sharing plans;

(y) Expenses related to the purchase and/or use of
private or commercial airplanes which are in excess of what
a prudent contractor would expend for the ordinary and
economic provision of such a transportation need related to
patient care;

(z) Personal expenses and allowances of owners or
relatives;

(aa) All expenses for membership in professional
organizations and all expenses of maintaining professional
licenses, e.g., nursing home administrator’s license;

(bb) Costs related to agreements not to compete;

(cc) Goodwill and amortization of goodwill;

(dd) Expense related to vehicles which are in excess of
what a prudent contractor would expend for the ordinary and
economic provision of transportation needs related to patient
care;

(ee) Legal and consultant fees in connection with a fair
hearing against the department relating to those issues where:

(i) A final administrative decision is rendered in favor
of the department or where otherwise the determination of
the department stands at the termination of administrative
review; or

(ii) In connection with a fair hearing, a final administra-
tive decision has not been rendered; or

(iii) In connection with a fair hearing, related costs are
not reported as unallowable and identified by fair hearing
docket number in the period they are incurred if no final
administrative decision has been rendered at the end of the
report period; or

(iv) In connection with a fair hearing, related costs are
not reported as allowable, identified by docket number, and
prorated by the number of issues decided favorably to a
contractor in the period a final administrative decision is
rendered.

(ff) Legal and consultant fees in connection with a
lawsuit against the department, including suits which are
appeals of administrative decisions;

(gg) Lease acquisition costs and other intangibles not
related to patient care;

Proposed
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(hh) Interest charges assessed by the state of Washing-
ton for failure to make timely refund of overpayments and
interest expenses incurred for loans obtained to make such
refunds;

(ii) Beginning January 1, 1985, lease costs, including
operating and capital leases, except for office equipment
operating lease costs;

(ij) Beginning January 1, 1985, interest costs;

(kk) Travel expenses outside the states of Idaho,
Oregon, and Washington, and the Province of British
Columbia. However, travel to or from the home or central

" office of a chain organization operating a nursing home will

be allowed whether inside or outside these areas if such
travel is necessary, ordinary, and related to patient care;

(1) Board of director fees for services in excess of one
hundred dollars per board member, per meeting, not to
exceed twelve meetings per year;

(mm) Moving expenses of employees in the absence of
a demonstrated, good-faith effort to recruit within the states
of Idaho, Oregon, and Washington, and the Province of
British Columbia;

(nn) For rates effective after June 30, 1993, depreciation
expense in excess of four thousand dollars per year for each
passenger car or other vehicles primarily used for the
administrator, facility staff, or central office staff;,

(00) Any costs associated with the use of temporary
health care personnel from any nursing pool not registered
with the director of the department of health at the time of
such pool personnel use;

(pp) Costs of payroll taxes associated with compensation
in excess of allowable compensation for owners, relatives,
and administrative personnel;

(gqq) Department-imposed postsurvey charges incurred
by the facility as a result of subsequent inspections which
occur beyond the first postsurvey visit during the certifica-
tion survey calendar year,

(rr) For all partial or whole rate periods after July 17,
1984, costs of assets, including all depreciable assets and
land, which cannot be reimbursed under the provisions of the
Deficit Reduction Act of 1984 (DEFRA) and state statutes
and regulations implementing DEFRA;

(ss) Effective for July 1, 1991, and all following rates,
compensation paid for any purchased nursing care services,
including registered nurse, licensed practical nurse, and nurse
assistant services, obtained through service contract arrange-
ment in excess of the amount of compensations which would
have been paid for such hours of nursing care services had
they been paid at the combined regular and overtime average
hourly wage, including related taxes and benefits, for in-
house nursing care staff of like classification of registered
nurse, licensed practical nurse, or nursing assistant at the
same nursing facility, as reported on the facility’s filed cost
report for the most recent cost report period;

(tt) Outside consultation expenses required pursuant to
WAC 388-88-135;

(uu) Fees associated with filing a bankruptcy petition
under chapters VII, X1, and XIII, pursuant to the Bankruptcy
Reform Act of 1978, Public Law 95-598;

(vv) All advertising or promotional costs of any kind,
except reasonable costs of classified advertising in trade
journals, local newspapers, or similar publications for
employment of necessary staff;

Proposed
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(ww) Costs reported by the contractor for a prior period
to the extent such costs, due to statutory exemption, will not
be incurred by the contractor in the period to be covered by
the rate.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-704 Prospective reimbursement rates.
(1) The department ((#i}})), as provided in chapter 74.46
RCW and this chapter, shall determine or adjust prospective
((reimbursement)) Medicaid payment rates for nursing
facility services provided to medical care recipients. Each
rate represents ((the-eontreeter’s)) a nursing facility’s
maximum compensation for one ((patient)) resident day of
care ((ef)) provided a medical care recipient determined by
the department to both require and be eligible to receive
nursing facility care.

(2) A contractor may also be assigned an individual
prospective rate for a specific medical care recipient deter-
mined by the department to require exceptional care.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-709 Prospective rate revisions—Reduc-
tion in licensed beds. (1) The department will revise a
contractor’s prospective rate when the contractor reduces the
number of its licensed beds and:

(a) Notifies the department in writing thirty days before
the licensed bed reduction; and

(b) Supplies a copy of the new bed license and docu-
mentation of the number of beds sold, exchanged or other-
wise placed out of service, along with the name of the
contractor that received the beds, if any; and

(c) Requests a rate revision.

(2) The revised prospective rate shall comply with all
the provisions of rate setting contained in this chapter
including all lids and maximums unless otherwise specified
in this section and shall remain in effect until ((e-prespeetive
rate-ean-be—set-aceording-to-WAC388-06-713)) an adjust-
ment can be made for economic trends and conditions as
authorized by chapter 74.46 RCW and this chapter.

(3) The revised prospective rate shall be effective the
first of a month determined by where in the month the
effective date of the licensed bed reduction occurs or the
date the contractor complied with subsections 1(a), (b), and
(c) of this section as follows:

(a) If the contractor complied with subsection (1)(a), (b),
and (c) of this section and the effective date of the reduction
falls:

(i) Between the first and the fifteenth of the month, then
the revised prospective rate is effective the first of the month
in which the reduction occurs; or

(ii) Between the sixteenth and the end of the month,
then the revised prospective rate is effective the first of the
month following the month in which the reduction occurs; or

(b) When the contractor fails to comply with subsection
1(a) of this section, then the date the department receives
from the contractor the documentation that is required by
subsection (1)(b) and (c) of this section shall become the
effective date of the reduction for the purpose of applying
subsection (3)(a)(i) and (ii) of this section.
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(4) For ((*he-ﬁfst—ﬁﬂeﬂl—year—ef—e—st-a&e—bmm—;f—a

. HOEor- WAC-388-96-719(23)) all prospective Medicaid

payment rates from July 1, 1995 through June 30, 1998, the
department shall revise ((the-eentraeter’s)) a nursing
facility’s prospective rate to reflect a reduction in licensed
beds as follows:

(a) ((For-the-nursing-serviee-and-food-eost-centers—the

gt ‘e 859 O t gHeHo ed
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Heensed-beds-on-the-newticense)) The department shall use
the reduced total number of licensed beds to determine
occupancy used to calculate the nursing services, food,
administrative and operational rate components per WAC
388-96-719. If actual occupancy from the 1994 cost report
Wwas:

(i) At or over ninety percent before the reduction and
remains at or above ninety percent, there will be no change
to the components:

(ii) Less than ninety percent before the reduction and
changes to at or above ninety percent, then recompute the
components using actual 1994 resident days:

(iii) Less than ninety percent before the reduction and

determine-a-Rew-oceupaneytevelunder-WAC 388-96- remains below ninety percent, then recompute the compo-

nents using the change in resident days from the 1994 cost
[15] Proposed
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report resulting from the reduced number of licensed beds
used to calculate the ninety percent.

(b) The department shall use the reduced number of
licensed beds to determine occupancy used to calculate the
property and return on investment (ROI) components per
WAC 388-96-719. If actual occupancy from the cost report
from the calendar year immediately prior to the bed reduc-
tion was:

(i) At or over ninety percent before the reduction and
remains at or above ninety percent, then recompute property
and ROI to reflect the new asset basis using actual days

Washington State Register, Issue 95-16

new contractor’s peer group with the same bed capacity plus
or minus ten beds. If the selection does not result in at least
seven facilities, then the department will increase the bed
capacity by plus or minus five bed increments until a sample
of at least seven nursing facilities is obtained;

(c) Based on the information for the nursing facilities
selected under subsection (2)(b) of this section and available
to the department on the day the new contractor began
participating in the ((pregram)) Medicaid payment rate
system at the facility, rank from the highest to the lowest the
component rates in nursing services, food, administrative,

from the cost report for the prior calendar year;

(ii) Less than ninety percent before the reduction and
changes to at or above ninety percent, then recompute
property and ROI to reflect the new asset basis using actual
days from the cost report for the prior calendar year;

(iii) Less than ninety percent before the reduction and
remains below ninety percent, then recompute property and
ROI to reflect the new asset basis using the change in
resident days from the cost report for the prior calendar year
resulting from the reduced number of licensed beds used to
calculate the ninety percent.

(c) Reported occupancy must represent at least six
months of data.

(d) The department will utilize a minimum of eighty-
five percent occupancy in subsections (a and (c) of this
section for those facilities authorized in chapter 74.46 RCW

and this chapter.

AMENDATORY SECTION (Amending Order 3737, filed
5/126/94, effective 6/26/94)

WAC 388-96-710 Prospective reimbursement rate
for new contractors. (1) The department shall establish an
initial prospective ((reimbusrsement)) Medicaid payment rate
for a new contractor as defined under WAC 388-96-026
(1)(a) or (b) within sixty days following receipt by the
department of a properly completed projected budget (see
WAC 388-96-026). The rate shall take effect as of the
effective date of the contract and shall comply with all the
provisions of rate setting ‘contained in chapter 74.46 RCW
and in this chapter, including all lids and maximums set
forth ((in-this-ehapter)). The rate shall remain in effect for
the nursing facility until the rate can be reset effective July
1 using the first cost report for that facility under the new
contractor’s operation containing at least six months’ data
from the prior calendar year, regardless of whether reported
costs for facilities operated by other contractors for the prior
calendar year in question will be used to cost rebase their
July 1 rates. The new contractor’s rate shall be cost rebased
as provided in this subsection only once during the period
July 1, 1995 through June 30, 1998.

(2) To set the initial prospective ((feimbursement))
Medicaid payment rate for a new contractor as defined in
WAC 388-96-026 (1)(a) and (b), the department shall:

(a) Determine whether the new contractor nursing
facility belongs to the metropolitan statistical area (MSA)
peer group or the non-MSA peer group using the latest
information received from the office of management and
budget or the appropriate federal agency;

(b) Select all nursing facilities from the department’s
records of all the current Medicaid nursing facilities in the

Proposed

and operational cost centers and based on this ranking:

(i) Determine the ((sate-in-the)) middle of the ranking(G
an))) and then identify the rate immediately above the
median for each cost center identified in subsection (2)(c) of
this section. The rate immediately above the median will be
known as the "selected rate" for each cost center; and

(ii) Set the new contractor’s nursing facility component
rates for each cost center identified in subsection (2)(c) at
the lower of the "selected rate" or the budget rate; and

(iii) Set the property rate in accordance with the
provisions of this chapter; and

(iv) Set the return on investment rate in accordance with
the provisions of this chapter. In computing the financing
allowance, the department shall use for the nursing services,
food, administrative, and operational cost centers the rates
set pursuant to subsection (2)(c)(i) and (ii) of this section.

(d) Any subsequent revisions to the rate components of
the sample members will not impact a "selected rate”
component of the initial prospective rate established for the
new contractor under this subsection; unless, a "selected
rate" identified in subsection (2)(c) is at the median cost
limit established for July 1, then the median cost limit
established after October 31 for that "selected rate” compo-
nent becomes the component rate for the new contractor.

(3) ((-the~de roce

department shall establish rates for:

(a) Nursing services, food, administrative and opera-
tional cost centers based on the "selected rates" as deter-
mined under subsection (2)(c) of this section that are in
effect on the date the new contractor began participating in
the program; and

(b) Property in accordance with the provisions of this
chapter using for the new contractor as defined under:

(i) WAC 388-96-026 (1)(a), information from the
certificate of need; or

(ii) WAC 388-96-026 (1)(b), information provided by
the new contractor within ten days of the date the depart-
ment requests the information in writing. If the contractor
as defined under WAC 388-96-026 (1)(b), has not provided
the requested information within ten days of the date
requested, then the property rate will be zero. The property
rate will remain zero until the information is received.

(c) Return on investment rate in accordance with the
provisions of this chapter using the “selected rates” estab-
lished under subsection (2)(c) of this section that are in
effect on the date the new contractor began participating in
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the program, to compute the working capital provision and
variable return for the new contractor as defined under:

(i) WAC 388-96-026 (1)(a), information from the
certificate of need; or

(i) WAC 388-96-026 (1)(b), information provided by
the new contractor within ten days of the date the depart-
ment requests the information in writing. If the contractor
as defined under WAC 388-96-026 (1)(b), has not provided
the requested information within ten days of the date
requested, then the net book value of allowable assets will be
zero. The financing allowance rate component will remain
zero until the information is received.

" (4) The initial prospective reimbursement rate for a new
contractor as defined under WAC 388-96-026 (1)(c)((?)) shall
be the last prospective reimbursement rate paid by the
department to the Medicaid contractor operating the nursing
facility immediately prior to the effective date of the new
contract. If the WAC 388-96-026 (1)(c) contractor’s initial

WSR 95-14-120

whose nursing facility occupancy during calendar year 1994
increased by at least five percent over that of the prior
operator, shall have its July 1, 1995 component rates for the
nursing services, food, administrative, operational and
property cost centers, and its the return on investment (ROJ)
component rate, based upon a minimum occupancy of
eighty-five percent.

@) ((ForFuly1-1993-rate-setting-only—ifanew

8S—€ ea—

)) Notwith-
standing any other provision in this chapter, for rates

effective July 1, 1995 and following, for nursing facilities

rate:
(a) Was set before January 1, 1995, its July 1, 1995 rate
will be set by using twelve months of cost report data

derived from the old contractor’s data and the new

receiving original certificate of need approval prior to June
30, 1988, and commencing operations on or after January 1,
1995, the department shall base initial nursing services, food,
administrative,and operational rate components on such

contractor’s data for the 1994 cost report year and its July 1,

component rates immediately above the median for facilities

1996 and July 1, 1997 rates will not be cost rebased:
(b) Was set between January 1, 1995 and June 30, 1995,
its July 1, 1995 rate will be set by using the old contractor’s

in the same county. Property and return on investment rate

components shall be established as provided in chapter 74.46

RCW and this chapter.

1994 twelve months’ cost report data and its July 1, 1996
and July 1, 1997 rates will not be cost rebased; or

(c) Is set on or after July 1, 1995, its July 1, 1996 and
.July 1, 1997 rates will not be cost rebased.

(5) ((f-the-nrew-contractor-as-defined-under-WAC-388-

contractor shall be subject to adjustments for economic tends

and conditions as authorized and provided in this chapter and

in chapter 74.46 RCW.

(6) ((

4—54—!0—set—£-he-eempenem—m&e9)

whose
Medicaid contract was effective in calendar vear 1994 and

A new contractor

[(17]

AMENDATORY SECTION (Amending Order 3634, filed
9/14/93, effective 10/15/93)

WAC 388-96-713 Rate determination. (1) Each
((eontractor’s—reimbursement)) nursing facility’s Medicaid
payment rate for services provided to medical care recipients
will be determined prospectively ((eree-each-state—bienni-
um)) as provided in this chapter and in chapter 74.46 RCW

to be effective July 1 of ((the-first-fiseal-yearofeach

-9 H e H O e-Seeehd ear-6 '.'“;'-"-"
1995, 1996, and 1997 and may be adjusted more frequently
to take into account program changes.

(2) If the contractor participated in the program for less
than six months of the prior calendar year, its rates will be
determined by procedures set forth in WAC 388-96-710.

(3) Beginning with rates effective July 1, 1984, contrac-
tors submitting correct and complete cost reports by March
31st, shall be notified of their rates by July 1st, unless
circumstances beyond the control of the department interfere.

AMENDATORY SECTION (Amending Order 3634, filed
9/14/93, effective 10/15/93)

WAC 388-96-716 Cost areas or cost centers. MA
((contracter’s-overall-reimbursement)) nursing facility’s total
per resident day Medicaid payment rate for services provided
to medical care recipients shall consist of ((the-tetal-ef)) six
component rates, ((each-eovering-one)) five relating to cost
areas or cost centers and a return on investment (ROI)
component rate. The ((six)) five cost areas or cost centers

are:
((1)) (a) Nursing services;
((€29) (b) Food,;
() (c) Administrative;

((¢49)) (d) Operational,

Proposed
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() (& PrOPCITY((;—eﬂé)
6y Return-on-investment

(2) For prospective rates from July 1, 1995 through June

Washington State Register, Issue 95-16

-)) in_the nursing

services, food, administrative and operational cost centers

shall be adjusted by the change in the Implicit Price Deflator

30, 1998, the maximum component rates for the nursing
services, food, administrative, operational and property cost
centers and the return on investment (ROI) component rate
for each nursing facility shall be calculated utilizing a
minimum licensed bed occupancy of ninety percent, unless
a minimum occupancy of eighty-five percent is specifically

for Personal ConsumptIon Expendltures Index ((pubhshed—by

("IPD index"). ((€53)) The perlod used to measure the

((ehange—m—the)) IPD ((Index)) increase or decease to be
applied to these July 1, 1995 rate components shall be ((the))

authorized under certain circumstances by chapter 74.46
RCW and this chapter.

(3) The minimum ninety percent facility occupancy shall
be used to calculate individual nursing facility component
rates in all cost centers, to calculate the median cost limits
(MCLs) for the metropolitan statistical area (MSA) and
nonmetropolitan statistical area (non-MSA) peer groups, and
to array facilities by costs in calculating the variable return
portion of the return on investment (ROI) component rate.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388 96-719 Method of rate determmatlon (1)

)) Effective July 1, 1995 through

June 30, 1998, nursing facility Medicaid payment rates shall
be ((established)) rebased or adjusted for economic_trends
and conditions annually and prospectively, on a per ((pe-

tient)) resident day basis, (( 5

wms)) in accordance with the principles and methods set
forth in chapter 74.46 RCW and this chapter, to take effect
July 1st of each year. Unless the operator qualifies as a
“new contractor” under the provisions of this chapter, a
nursing facility’s rate for July 1, 1995 must be established
upon its own ((pfief)) calendar year cost report data for 1994
covering at least six months.

(((Q)—A—een&aeter—s)) (2) July 1, 1995 component rates

in the nursing services, food, administrative((s)) and opera-
tional cost centers ((

for-the-first-year-of-the-state-fiseal
bgenmam—(-ﬁfst—ﬁseai—yeef-))) shall be ((adgus&ed—dewnward—ef

)) cost—rebased uuhzmg desk—
rev1ewed and adjusted costs reported for calendar year 1994,
for all nursing facilities submitting at least six months of
cost data. Such component rates for July 1, 1995 shall also
be adjusted upward or downward for economic trends and
conditions as provided in RCW 74.46.420 and in this
section. Component rates in property and return on invest-
ment (ROI) shall be reset annually as provided in chapter
74.46 RCW and in_this chapter.

(@ The)) (3) July 1, 1995 ((eest-eenter)) component
rates ((fefefeneed-m-subseeaen—e)-ef-{-his-seetm-sh&ﬂ,—fﬁf

Proposed

calendar year (

(6))) 1994.

(4) July 1, 1996 component rates in the nursing services,
food, administrative and operational cost centers shall not be
cost-rebased, but shall be the component rates in these cost
centers assigned to each nursing facility in effect on June 30,
1996, adjusted downward or upward for economic trends and
conditions by the change in the nursing home input price
index without capital costs published by the Health Care
Financial Administration of the United States Department of
Health and Human Services (HCFA index). The period to
be used to measure the HCFA index increase or decrease to
be applied to these June 30, 1996 component rates for July

-1, 1996 rate setting shall be calendar year 1994.

(5) July 1, 1997 component rates in the nursing services,
food, administrative and operational cost centers shall not be
cost-rebased, but shall be the component rates in these cost
centers assigned to each nursing facility in effect on June 30,
1997, adjusted downward or upward for economic trends and
conditions by the change in the nursing home input price
index without capital costs published by the Health Care
Financial Administration of the United States Department of
Health and Human Services (HCFA index), multiplied by a
factor of 1.25. The period to be used to measure the HCFA
index increase or decrease to be applied to these June 30,
1997 component rates for July 1, 1997 rate setting shall be
calendar year 1996.

(6) The 1994 change in the IPD index to be applied to
July 1, 1995 component rates in the nursing services, food,
administrative and operational costs centers, as provided in
subsection (3) of this section, shall be calculated by:

(a) Consulting the latest quarterly IPD index available

determine, as nearly as possible, applicable expenditure
levels as of December 31, 1994;

(b) Subtracting from expenditure levels taken from the
quarterly IPD index described in subsection (6)(a) of this

[18]

_to the department no later than February 28,°1995 t1
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section_expenditure levels taken from the IPD index for the

quarter occurring one year prior to it; and

(c) Dividing the difference by the level of expenditures

from the quarterly IPD index occurring one year prior to the

quarterly IPD index described in subsection (6)(a) of this

section.

(7) In applying the change in the IPD index to establish
((first-fisealyear)) July 1, 1995 component rates in the

nursing services, food, administrative and operational cost
((eenter—rates)) centers for a contractor having at least six
months, but less than twelve months, of cost report data
from ((the-prior)) calendar year 1994, the department shall
prorate the downward or upward adjustment by a factor
obtained by dividing the contractor’s actual calendar days
((ef)) from 1994 cost report data by two, adding three
hundred sixty-five, and dividing the resulting figure by five
hundred forty-eight.

((EHFor-the-second-year-of each-state-fiseal-biennium;
a-eontractor-s-July—1-eost-centerrates-referenced-insubsee-
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product of the number((s)) of licensed beds ((muitiplied-by))
and calendar days in the 1994 cost report period. If a
facility’s occupancy ((leved)) is((z

i i )) below ninety percent, the
department shall compute per ((patient)) resident day
((prespeetiverates—and-Jimitsfor)) nursing services, food,
administrative((s)) and operational ((;-property-and-return-on

tS—Y

S ’

Hrvestment-eompenents-using-patient)) utilizing resident days
at the ((eighty-five)) ninety percent occupancy level. (B

ienniuf;)) The department
shall ((eempute-the)) use actual occupancy level ((by

-)) The change in
the HCFA index to be applied to each nursing facility’s June
30, 1996 and June 30, 1997 component rates in nursing
services, food, administrative and operational cost centers, as
provided in subsections (4) and (5) of this section, shall be
calculated by:

(a) Consulting the latest quarterly HCFA index available
to the department no later than February 28 following the
((first)) applicable calendar year to be used to measure the
change to determine, as nearly as possible, the applicable
price levels as of December 31 of the ((fi#st)) applicable
calendar year;

(b) Subtracting from the price levels taken from the
quarterly HCFA index described in subsection {8)(a) of this
section the price levels taken from the HCFA Index for the
quarter occurring one year prior to ((the-quertesly-HCFA
Indesx-deseribed-in-subseetion-(8)(a)-of this-seetion)) it; and

(c) Dividing the difference by the price levels from the
quarterly HCFA Index occurring one year prior to the
quarterly HCFA Index described in subsection (8)(a).

(9) If either the Implicit Price Deflator for Personal
Consumption Expenditures (IDP) index or the Health Care
Financing Administration (HCFA) index specified in this
section ceases to be available, the department shall select and
use in its place or their place one or more measures of
change utilizing the same or comparable time periods
specified in this section.

(10) The department shall compute the occupancy level
for each facility ((in-eeeordanee-with-the-fellowing:

. . iennivms)) by
dividing the actual number of ((patient)) resident days ((frem

the aid-eost-report-for-the-es y '))the

(A-))).for facilities at or above ((eightfive)) ninety

percent occupancy ({( 5 ;

ohtv for-administrative, ions,
and-return-on-investment)) for 1994. The higher of ninety

percent occupancy or actual facility occupancy for 1994 shall
be used in establishing these component rates for July 1,
1995, July 1, 1996, and July 1, 1997. The department shall
compute per resident day property and return on investment
prospective component rates utilizing resident days at the
higher of ninety percent occupancy or actual facility occu-
pancy for the prior calendar year for July 1, 1995, July 1,
1996, and July 1, 1997.

(11) If a nursing ((heme-provides—residential-care-to
individuals)) facility has full-time residents other than those
receiving nursing facility care:

(a) The facility may request in writing, and

(b) The department may grant in writing an exception
to the requirements of subsection (10) of this section by
including such other full-time residents in computing
occupancy. Exceptions granted shall be revocable effective
ninety days after written notice of revocation is received
from the department. The department shall not grant an
exception unless the contractor submits with the annual cost
report a certified statement of occupancy including all
residents of the facility and their status or level of care.

Proposed
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Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-722 Nursing services cost area rate.
(1) The nursing services cost center shall include for
reporting and auditing purposes all costs relating to the direct
provision of nursing and related care, including fringe
benefits and payroll taxes for nursing and related care
personnel and for the cost of nursing supplies. The cost of
one-to-one care shall include care provided by qualified
therapists and their employees only to the extent the costs
are not covered by Medicare, part B, or any other coverage.

(2) In addition to other limits contained in this chapter,
the department shall subject nursing service costs to a test
for nursing staff hours according to the procedures set forth
in subsection (3) of this section.

(3) The test for nursing staff hours referenced in
subsection (2) of this section shall use a regression of hours
reported by facilities for registered nurses, licensed practical
nurses, and nurses’ assistants, including:

(a) Purchased and allocated nursing and assistant staff
time; and

(b) The average patient debility score for the corre-
sponding facilities as computed by the department. The

department shall compute the regression ((every-tweo-years
hich-shall-bo-offective-for-the-entire-biennium—begini

Fuly1-1993,)) only once for determination of rates from
July 1, 1995 through June 30, 1998 and shall take data for
the regression from:

(i) Correctly completed 1994 cost reports; and

(ii) Patient assessments completed by nursing facilities
and transmitted to the department in accordance with the
minimum data set (MDS) format and instructions, as may be
corrected after departmental audit or other investigation, for
the corresponding calendar report year and available at the
time the regression equation is computed. Effective January
1, 1988, the department shall not include the hours associat-
ed with off-site or class room training of nursing assistants
and the supervision of such training for nursing assistants in
the test for nursing staff hours. The department shall
calculate and set for each facility a limit on nursing and
nursing assistant staffing hours at predicted staffing hours
plus 1.75 standard errors, utilizing the regression equation
calculated by the department. The department shall reduce
costs for facilities with reported hours exceeding the limit by
an amount equivalent to:

(A) The hours exceeding the limit;

(B) Times the average wage rate for nurses and assis-
tants indicated on cost reports for the year in question,
including benefits and payroll taxes allocated to such staff.
The department shall provide contractors’ reporting hours
exceeding the limit the higher of their January 1983 patient
care rate or the nursing services rate computed for them
according to the provisions of this subsection, plus applicable
inflation adjustments.

(4) For all rates effective after June 30, 1991, nursing
services costs, as reimbursed within this chapter, shall not
include costs of any purchased nursing care services,
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including registered nurse, licensed practical nurse, and nurse
assistant services, obtained through service contract arrange-
ment (commonly referred to as “nursing pool” services), in
excess of the amount of compensation which would have
been paid for such hours of nursing care service had they
been paid at the average hourly wage, including related taxes
and benefits, for in-house nursing care staff of like classifi-
cation at the same nursing facility, as reported in the most
recent cost report period.

(5) Staff of like classification shall mean only the
nursing classifications of registered nurse, licensed practical
nurse or nurse assistant. The department shall not recognize
particular individuals, positions or subclassifications within
each classification for whom pool staff may be substituting
or augmenting. The department shall derive the facility
average hourly wage for each classification by dividing the
total allowable regular and overtime salaries and wages,
including related taxes and benefits, paid to facility staff in
each classification divided by the total allowable hours
worked for each classification. All data used to calculate the
average hourly wage for each classification shall be taken
from the cost report on file with the department’s rates
management office for the most recent cost report period.

'(6) ((Qnee-eveﬁ—ewe_-yeafs,—when-fhem‘;es—afe-set—et-dae

ing)) For July 1, 1995 rate setting only,
the department shall determine peer group median cost plus
limits for the nursing services cost center in accordance with
this section.

(a) The department shall divide into two peer groups
nursing facilities located in the state of Washington provid-
ing services to Medicaid residents. These two peer groups
shall be those nursing facilities:

(i) Located within a Metropolitan Statistical Area
(MSA) as defined and determined by the United States
Office of Management and Budget or other applicable
federal office (MSA facilities); and

(ii) Not located within such an area (non-MSA facili-
ties).

(b) Prior to any adjustment for economic trends and
conditions under WAC 388-96-719, the facilities in each
peer group shall be arrayed from lowest to highest by
magnitude of per ((patieat)) resident day adjusted nursing
services cost from the ((prier)) 1994 cost report year,
(i . . .

;) regardless of
whether any such adjustments are contested by the nursing
facility. All available cost reports from the ((prier)) 1994
cost report year having at least six months of cost report data
shall be used, including all closing cost reports covering at
least six months. Costs current-funded by means of rate
add-ons, granted under the authority of WAC 388-96-774
and WAC 388-96-777 and commencing in the ((prier)) 1994
cost report year, shall be included in costs arrayed. Costs
current-funded by rate add-ons commencing January 1
through June 30 ((feHeowing-the-prior-eest-report-year)),
1995 shall be excluded from costs arrayed.

(c) The median or fiftieth percentile nursing facility cost
in nursing services for each peer group shall then be deter-
mined. In the event there are an even number of facilities
within a peer group, the adjusted nursing services cost of the
lowest cost facility in the upper half shall be used as the
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median cost for that peer group. Facilities at the fiftieth
percentile in each peer group and those immediately above
and below it shall be subject to field audit in the nursing
services cost area prior to issuing new July 1 rates.

(7) ((E*eept—-as—may—be—eﬁaemse—speaﬁe&ﬂy—pfev;ded

fates)) For July 1, 1995 rate setting only, nursing services
component rates for facilities within each peer group shall be
set ((for-the-firstfiseal-year-of-each-state-biennium)) at the
lower of:

(a) The facility’s adjusted per patient day nursing
services cost from the ((mestreeentprior)) 1994 report
period, reduced or increased by the change in the IPD Index
as authorized by WAC 388-96-719; or

(b) The median nursing services cost for the facility’s
peer group using the 1994 calendar year report data plus
twenty-five percent of that cost, reduced or increased by the
change in the IPD Index as authorized by WAC 388-96-719.

(8) Rate add-ons made to current fund nursing services
costs, pursuant to WAC 388-96-774 and WAC 388-96-777
and commencing in the ((prier)) 1994 cost report year, shall
be reflected in ((first-fiseal-year)) July 1, 1995 prospective
rates only by their inclusion in the costs arrayed. A facility
shall not receive, based on any calculation or consideration
of any such ((prier)) 1994 report year rate add-ons, a July 1,
1995 nursing services rate higher than that provided in
subsection (7) of this section.

(9)((Fef—lu4-y—l,—}99-3—mte~se&ing-(mbyt—if—a—eufsiag
cacilibvis i L b th A 1

established-under—subseetion—(-of-thisseetion:)) For ((elt
rate-setting-beginning)) July 1, 1995 and followmg rate
settings, the department shall add nursing services rate add-
ons, granted under authority of WAC 388-96-774 and WAC
388-96-777 ((and—eemmeﬂemg—ﬂem-:lanuefy—l—ﬂafeugh—]une
Weedmg—&h&s&mi—ef—a—s&&t&b:em&m—)) to a nursing
facility’s rate in nursing services, but only up to the facility’s
peer group median cost plus twenty-five percent limit as

follows:
(a) For July 1, 1995, add-ons commencing in the
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the-first-fiseal-year)) in nursing services based upon the

recalculation of that facility’s peer group median costs, the
department shall reissue that facility’s nursing services
component rate reflecting the recalculation, retroactive to
July 1 (¢ )), 1995.

((642)) (11) For both the initial calculation of peer
group median costs and the recalculation based on adjusted
nursing services cost information as of October 31 ((ef-the
first-fiseal-year-of-the-biennium)), 1995, the department shall
use adjusted information regardless of whether the adjust-
ments may be contested or the subject of pending adminis-
trative or judicial review., Median costs, once calculated
using October 31, 1995 adjusted cost information, shall not
be adjusted to reflect subsequent administrative or judicial
rulings, whether final or not.

((643y)) (12) Neither the per patient day peer group
median plus twenty-five percent limit for nursing services
cost nor the test for nursing staff hours authorized in this
section shall apply to the pilot facility designated to meet the
needs of persons living with AIDS as defined by RCW
70.24.017 and specifically authorized for this purpose under
the 1989 amendment to the Washington state health plan.
The AIDS pilot facility shall be the only facility exempt
from these limits.

((€H4)-Beginning withJuly 11954 prospectiveratesa

biennium))

(13) For rates effective July 1, 1996, a nursing facility’s
noncost-rebased component rate in nursing services shall be
that facility’s nursing services component rate existing on
June 30, 1996, reduced or inflated as authorized by RCW
74.46.420 and WAC 388-96-719. The July 1, 1996, nursing
services component rate used to calculate the return on
investment (ROI) component rate shall be the inflated
prospective nursing services component rate as of June 30,
1996, excluding any rate increases granted from January 1,
1996 to June 30, 1996, pursuant to RCW 74.46.460, WAC
388-96-774, and 388-96-777.

(14) For rates effective July 1, 1997, a nursing facility’s
noncost-rebased component rate in nursing services shall be

that facility’s nursing services component rate existing on

June 30, 1997, reduced or inflated as authorized by RCW

preceding six months;
(b) For July 1, 1996, add-ons commencing in the

74.46.420 and WAC 388-96-719. The July 1, 1997 nursing
services component rate used to calculate the return on

preceding eighteen months; and
(c) For July 1, 1997, add-ons commencing in the

investment (ROI) component rate shall be the inflated
prospective nursing services component rate as of June 30,

preceding thirty months.

((€1H)) (10) Subsequent to issuing ((the—first-fiseatl
year)) July 1, 1995 rates, the department shall recalculate the
median costs of each peer group based upon the most recent
adjusted nursing services cost report information in depart-
mental records as of October 31 ((:
each-biennium)), 1995. For any facility which would have
received a higher or lower July 1, 1995 component rate ((fer

[21]

1997, excluding any rate adjustments granted from January
1, 1997 to June 30, 1997 pursuant to RCW 74.46.460, WAC

388-96-774 and 388-96-777.

Proposed

PROPOSED
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AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-727 Food cost area rate. (1) The food
cost center shall include for cost reporting purposes all costs
of bulk and raw food and beverages purchased for the
dietary needs of the nursing facility residents.

(2) ((Qﬂee-eveﬁ—t-we—yem—when—the-saies-afeﬂe&-et—ﬂae

proespeetive)) For July 1, 1995 rate setting only, the depart-
ment shall determine peer group median cost plus limits for

the food cost center in accordance with this section.

(a) The department shall divide into two peer groups
nursing facilities located in the state of Washington provid-
ing services to Medicaid residents. These two peer groups
shall be:

(i) Those nursing facilities located within a Metropolitan
Statistical Area (MSA) as defined and determined by the
United States Office of Management and Budget or other
applicable federal office (MSA facilities); and

(ii) Those not located within such an area (Non-MSA
facilities).

(b) Prior to any adjustment for economic trends and
conditions under WAC 388-96-719, the facilities in each
peer group shall be arrayed from lowest to highest by
magnitude of per ((patient)) resident day adjusted food cost
from the ((prior)) 1994 cost report year, regardless of
whether any such adjustments are contested by the nursing
facility. All available cost reports from the ((prier)) 1994
cost report year having at least six months of cost report data
shall be used, including all closing cost reports covering at
least six months. The department shall include costs current-
funded by means of rate add-ons, granted under the authority
of WAC 388-96-777 and commencing in the ((pser)) 1994
cost report year, in costs arrayed. The department shall
exclude costs current-funded by rate add-ons granted under
the authority of WAC 388-96-777 and commencing January
1 through June 30 ((feHowing—the—prior-eest-repert-year)),
1995 from costs arrayed.

(c) The median or fiftieth percentile nursing facility
food cost for each peer group shall then be determined. In
the event there are an even number of facilities within a peer
group, the adjusted food cost of the lowest cost facility in
the upper half shall be used as the median cost for that peer
group. Facilities at the fiftieth percentile in each peer group
and those immediately above and below it shall be subject
to field audit in the food cost area prior to issuing new July
1 rates.

(3) ((E*eept—as—may—be-ethems&spee:ﬁeﬂl-y—pfeﬂéed

rates)) For July 1, 1995 rate setting only , food component
rates for facilities within each peer group shall be set ((for
iennium)) at the lower of:
(a) The facility’s adjusted per patient day food cost from
the ((mestreeent-prior)) 1994 report period, reduced or
increased by the change in the IPD Index as authorized by
WAC 388-96-719; or
(b) The median nursing facility food cost for the
facility’s peer group using the 1994 calendar year report data
plus twenty-five percent of that cost, reduced or increased by
the change in the IPD Index as authorized by WAC 388-96-
719.
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(4) Rate add-ons made to current fund food costs,
pursuant to WAC 388-96-777 and commencing in the
((prier)) 1994 cost report year, shall be reflected in ((first
ﬁseal—yem—ef—a—sta&e—b*emm)) July 1, 1995 prospective
rates only by their inclusion in the costs arrayed. A facility
shall not receive, based on any calculation or consideration
of any such ((prier)) 1994 report year rate add-ons, a July 1,
1995 food rate higher than that provided in subsection (3) of
this section.

. 6] ((Fer—h&y—l—,—+993—rﬂ-te—ee{-&n-g—efﬂ-y7-feeé+e&e

under—subseetion{3)-of-this-seetien:)) For ((
beginning)) July 1, 1995 and following rate settings, the
department shall add food rate add-ons, granted under

authority of WAC 388-96-777 ((enrd-eemmeneingfrom
Jenuery—throush-June30-preceding-the-start-ef-a—state

biennium)), to a nursing facility’s rate in food, but only up
to the facility’s peer group median cost plus twenty-five
percent limit as follows:

(a) For July 1, 1995, add-ons commencing in the
preceding six _months;

(b) For July 1, 1996, add-ons commencing in the
preceding eighteen months; and

(c) For July 1, 1997, add-ons commencing in the
preceding thirty months.

(6) Subsequent to issuing ((the-first-fiseal-year)) July 1,
1995 rates, the department shall recalculate the median costs
of each peer group based upon the most recent adjusted food
cost report information in departmental records as of October
31 ((of-the—firstfisealyear-of each-biennium)), 1995. For
any facility which would have received a higher or lower
July 1, 1995 component rate ((fer-the—first-fiseal-year)) in
food based upon the recalculation of that facility’s peer
group median costs, the department shall reissue that
facility’s food rate reflecting the recalculation, retroactive to
July 1 ((ef-the-firstfiseal-year)), 1995.

(7) For both the initial calculation of peer group median
costs and the recalculation based on adjusted nursing
services cost information as of October 31 ((ef-the—first
fiseal-year-of-the-biennium)), 1995, the department shall use
adjusted information regardless of whether the adjustments
may be contested or the subject of pending administrative or
judicial review. Median costs, once calculated utilizing
October 31, 1995 adjusted cost information, shall not be

adjusted to reflect subsequent administrative or judicial
rulings, whether final or not.

_(8) ((B.e_ginnmg—wn{-h—}uly—l,—w&t—pfespeefwe-ratesre

)) For rates
effective July 1, 1996, a nursing facility’s noncost-rebased
component rate in food shall be that facility’s food compo-
nent rate existing on June 30, 1996, reduced or inflated as
authorized by RCW 74.46.420 and WAC 388-96-719. The
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July 1, 1996, food component rate used to calculate the

return_on investment (ROI) component rate shall be the

inflated prospective food component rate as of June 30,
1996, excluding any rate increases granted from January 1,

1996 to June 30, 1996 pursuant to RCW 74.46.460 and
WAC 388-96-777.

(9) For rates effective July 1, 1997, a nursing facility’s
noncost-rebased component rate in food shall be that
facility’s food component rate existing on June 30, 1997,
reduced or inflated as authorized by RCW 74.46.420 and
WAC 388-96-719. The July 1, 1997, food component rate
used to calculate the return on investment (ROI) component
rate shall be the inflated prospective food component rate as
of June 30, 1997, excluding any rate increases granted from
January 1, 1997 to June 30, 1997 pursuant to RCW
74.46.460 and WAC 388-96-777.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-735 Administrative cost area rate. (1)
The administrative cost center shall include for cost reporting
purposes all administrative, oversight, and management
costs, whether incurred at the facility or allocated in accor-
dance with a department-approved joint cost allocation

methodolo gy- ((Sueh—ees&s—sha-l—l—be—tdefmeel—se—ﬁae-eesf

folowing-eost-report—years:

2) ((Gnee-eve!y—We-yea.fs,—wheﬂ-gae-mt_es-afe-set—at—ehe
beginning-of-cach-new-bienniumstarting-with-July—11993
prespeetive)) For July 1, 1995 rate setting only, the depart-

ment shall determine peer group median cost plus limits for
the administrative cost center in accordance with this section.

(a) The department shall divide into two peer groups’

nursing facilities located in the state of Washington provid-
ing services to Medicaid residents. These two peer groups
shall be:

(i) Those nursing facilities located within a Metropolitan
Statistical Area (MSA) as defined and determined by the
United States Office of Management and Budget or other
applicable federal office (MSA facilities); and

(ii) Those not located within such an area (Non-MSA
facilities).

(b) Prior to any adjustment for economic trends and
conditions under WAC 388-96-719, the facilities in each
peer group shall be arrayed from lowest to highest by
magnitude of per ((patient)) resident day adjusted adminis-
tratlve cost from the ((pﬂer-)) 1994 cost report year((s

a!-lee&ted—medie&l—feeerds)), regardless of whether any such
adjustments are contested by the nursing facility. All
available cost reports from the ((pHer)) 1994 cost report year
'having at least six months of cost report data shall be used,

including all closing cost reports covering at least six
The department shall include costs current-funded
by means of rate add-ons, granted under the authority of

months.
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WAC 388-96-777 and commencing in the ((prior)) 1994 cost
report year((s)) in costs arrayed. The department shall
exclude costs current-funded by rate add-ons granted under
the authority of WAC 388-96-777 and commencing January
1 through June 30 ((felewing-the-prior-eostrepert—year)),
1995 from costs arrayed.

(c) The median or fiftieth percentile nursing facility
administrative cost for each peer group shall then be deter-
mined. In the event there are an even number of facilities
within a peer group, the adjusted administrative cost of the
lowest cost facility in the upper half shall be used as the
median cost for that peer group. Facilities at the fiftieth
percentile in each peer group and those immediately above
and below it shall be subject to field audit in the administra-
tive cost area prior to issuing new Ju]y 1 rates.

3 (

fates)) For July 1, 1995 rate setting only, administrative
component rates for facilities within each peer group shall be
set for the ((first-fiseal-year-ofeach-state-biennium)) at the
lower of:

(a) The facility’s adjusted per patient day administrative
cost from the ((mestreeent-prior)) 1994 report period,
reduced or increased by the change in the IPD Index as
authorized by WAC 388-96-719; or

(b) The median nursing facility administrative cost for
the facility’s peer group using the 1994 calendar year report
data plus ten percent of that cost, reduced or increased by
the change in the IPD Index as authorized by WAC 388-96-
719.

(4) Rate add-ons made to current fund administrative
costs, pursuant to WAC 388-96-777 and commencmg in the
((prier)) 1994 cost report year, shall be reflected in ((fiest
ﬁseal—year—ef—e—st&te—b*emm)) July 1, 1995 prospective
rates only by their inclusion in the costs arrayed. A facility
shall not receive, based on the calculation or consideration
of any such ((prier)) 1994 report year adjustment, a July 1,
1995 administrative rate higher than that provided in
subsection (3) of this section.

(5)_ (

’

=)} For all
rate setting beginning July 1, 1995 and following, the
department shall add admmlstratlve rate add-ons, granted

under authority of WAC 388-96-777 ((and-commeneing-from
Fanuery—t-threughFune30-preceding-the—start-ofastate

bienniums)) to a facility’s administrative rate, but only up to
the facility’s peer group median cost plus ten percent limit
as follows:

(a) For July 1, 1995, add-ons commencing in the
preceding six_months;

(b) For July 1, 1996, add-ons commencing in the
preceding eighteen months; and

(c¢) For July 1, 1997, add-ons commencing in the
preceding thirty months.

(6) Subsequent to issuing ((the-first-fiseal-year)) July 1,
1995 rates, the department shall recalculate the median costs
of each peer group based on the most recent adjusted
administrative cost report information in departmental

records as of October 31 ((ef-the-first-fiseal-year-of-each
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biennium)), 1995. For any facility which would have
received a higher or lower July 1, 1995 administrative

component rate ((for-the-first-fiseal-year)) based upon the
recalculation of that facility’s peer group median costs, the
department shall reissue that facility’s administrative rate
reflecting the recalculation, retroactive to July 1 ((ef-the-first
fiseal-year)), 1995.

(7) For both the initial calculation of peer group median
costs and the recalculation based on adjusted administrative
cost information as of October 31 ((ef-the-first-fiseal-year-of
the-biennium)), 1995 the department shall use adjusted
information regardless of whether the adjustments may be
contested or the subject of pending administrative or judicial
review. Median costs, once calculated utilizing October 31,
1995 adjusted cost information, shall not be adjusted to
reflect subsequent administrative or judicial rulings, whether
final or not.

'(8) ((Begm’amg%th—hﬂ-y—l—l—%fespee&ve-mw

For rates effectwe July 1, 1996 a nursing facﬂlty S noncost—

rebased administrative component rate shall be that facility’s
administrative component rate existing on June 30, 1996,
reduced or inflated as authorized by RCW 74.46.420 and
WAC 388-96-719. The July 1, 1996, administrative compo-
nent rate used to calculate the return on investment (ROI)
component rate shall be the inflated prospective administra-
tive component rate as of June 30, 1996, excluding any rate
increases granted from January 1, 1996 to June 30, 1996
pursuant to RCW 74.46.460 and WAC 388-96-777.

(9) For rates effective July 1, 1997, a nursing facility’s
noncost-rebased administrative component rate shall be that
facility’s administrative component rate existing on June 30,
1997, reduced or inflated as authorized by RCW 74.46.420
and WAC 388-96-719. The July 1, 1997, administrative
component rate used to calculate the return on investment
(ROI) component rate shall be the inflated prospective
administrative component rate as of June 30, 1997, excluding

any rate increases granted from January 1, 1997 to June 30,
1997 pursuant to RCW 74.46.460 and WAC 388-96-777.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-737 Operational cost area rate. (1)
The operational cost center shall include for cost reporting
purposes all allowable costs having a direct relationship to
the daily operation of the nursing facility (but not including
nursing services and related care, food, administrative, or
property costs), whether such operating costs are incurred at
the facility or are allocated in accordance with a department-
approved joint cost allocation methodology.

'(2? ((Onee-evefy-&we-yea'fs,—when-fhe-m(.es-afeﬂet-at-&e

beginning-of-each-new-biennium;starting-with-July—1-1993
prespeetive)) For July 1, 1995 rate setting only, the depart-

Proposed

Washington State Register, Issue 95-16

ment shall determine peer group median cost plus limits for
the operational cost center in accordance with this section.

(a) The department shall divide into two peer groups
nursing facilities located in the state of Washington provid-
ing services to Medicaid residents. These two peer groups
shall be:

(i) Those nursing facilities located within a metropolitan
statistical area (MSA) as defined and determined by the
United States Office of Management and Budget or other
applicable federal office (MSA facilities); and

(ii) Those not located within such an area (Non-MSA
facilities).

(b) Prior to any adjustment for economic trends and
conditions under WAC 388-96-719; the facilities in each
peer group shall be arrayed from lowest to highest by
magnitude of per ((patient)) resident day adjusted operational
cost from the ((prier)) 1994 cost report year, regardless of
whether any such adjustments are contested by the nursing
facility. All available cost reports from the ((petor)) 1994
cost report year having at least six months of cost report data
shall be used, including all closing cost reports covering at
least six months. Costs current-funded by means of rate
add-ons, granted under the authority of WAC 388-96-774
and WAC 388-96-777 and commencing in the ((prier)) 1994
cost report year, shall be included in costs arrayed. The
department shall exclude costs current-funded by rate add-
ons commencing January 1 through June 30 ((feHewing-the

), 1995 from costs arrayed

(c) The median or fiftieth percentile nursing facility
operational cost for each peer group shall then be deter-
mined. In the event there are an even number of facilities
within a peer group, the adjusted operational cost of the
lowest cost facility in the upper half shall be used as the
median cost for that peer group. Facilities at the fiftieth
percentile in each peer group and those immediately above
and below it shall be subject to field audit in the operational
cost area prior to issuing new July 1 rates.

(3) ((Exeeptas—may-be-otherwise-speeifically—provided

m—{-hq»s—seeﬁea—beg—mnmg—wﬁ-h—lu&—l—l-%%—pfespee&ve
rates)) For July 1, 1995 rate setting only, operational
component rates for facilities within each peer group shall be
set ((for-the-firstfisealyearof-each-state-biennium)) at the
lower of:

(a) The facility’s adjusted per patient day operational
cost from the ((mestreeentprior)) 1994 report period,
reduced or increased by the change in the IPD Index as
authorized by WAC 388-96-719; or

(b) The median nursing facility operational cost for the
facility’s peer group using the 1994 calendar year report data
plus twenty-five percent of that cost, reduced or increased by
the change in the IPD Index as authorized by WAC 388-96-
719.

(4) Rate add-ons made to current fund operational costs,
pursuant to WAC 388-96-774 and WAC 388-96-777 and
commencing in the ((preg)) 1994 cost report year, shall be
reflected in ((fiest-fiseal-yea¥r)) July 1, 1995 prospective rates
only by their inclusion in the costs arrayed. A facility shall
not receive, based on the calculation or consideration of any
such ((prie)) 1994 report year rate add-ons, a July 1
operational rate higher than that provided in subsection (3)
of this section.
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) ((Fm—k%y—l,—+993—sate—se&mg—efﬂ-y,—epem&enal-saee
adjas%meﬁterg‘ﬁmfed—u*ﬂer—w&mty-e%(:—;ss-sm
under-subseetion—(3)-ofthis-seetion:)) For ((ellrate—setting
beginning)) July 1, 1995 and following rate settings, the

department shall add operational rate add-ons, granted under
authority of WAC 388-96-774 and WAC 388-96-777 ((and

start-of a-state-biennitm)) to a facility’s operational rate, but
only up to the facility’s peer group median cost plus twenty-
five percent limit as follows:

(a) For July 1, 1995, add-ons commencing in the
preceding six months;

(b) For July 1, 1996, add-ons commencing in the
preceding eighteen months; and

(c) For July 1, 1997, add-ons commencing in the
preceding thirty months.

(6) Subsequent to issuing ((the-first-fiseal-year)) July 1,
1995 rates, the department shall recalculate the median costs
of .each peer group based upon the most recent adjusted
operational cost report information in departmental records
as of October 31 ((ef-the-first-fiseal-year-of-each-biennium)),
1995. For any facility which would have received a higher
or lower July 1 operational component rate ((for—the—first
fiseal-year)) based upon the recalculation of that facility’s
peer group median costs, the department shall reissue that
facility’s operational rate reflecting the recalculation,
retroactive to July 1 ((ef-the-frst-fiseal-year)), 1995.

(7) For both the initial calculation of peer group median
costs and the recalculation based on adjusted ((administra-
tve)) operational cost information as of October 31 ((ef-the
first-fiseal-year-of-the-biennium)), 1995 the department shall
use adjusted information regardless of whether the adjust-
ments may be contested or the subject of pending adminis-
trative or judicial review. Median costs, once calculated
utilizing October 31, 1995 adjusted cost information, shall
not be adjusted to reflect subsequent administrative or
judicial rulings, whether final or not.

.(8) ((Begmm-&g—wﬁh—liﬂy—l,—@%prespee&ve—mtes,—e

)

For rates effective July 1, 1996, a nursing facility’s noncost-
rebased operational component rate shall be that facility’s
operational component rate existing on June 30, 1996,
reduced or inflated as authorized by RCW 74.46.420 and
WAC 388-96-719. The July 1, 1996, operational component
rate used to calculate the return on investment (ROI)
component rate shall be the inflated prospective operational
component rate as of June 30, 1996, excluding any rate
increases granted from January 1, 1996 to June 30, 1996
pursuant to RCW 74.46.460, WAC 388-96-774 and 388-96-
777.

" (9) For rates effective July 1, 1997, a nursing facility’s
noncost-rebased operational component rate shall be that
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facility’s operational component rate existing on June 30,
1997, reduced or inflated as authorized by RCW 74.46.420
and WAC 388-96-719. The July 1, 1997, operational
component rate used to calculate the return on investment
(ROI) component rate shall be the inflated prospective
operational component rate as of June 30, 1997, excluding
any rate increases granted from January 1, 1997 to June 30,
1997 pursuant to RCW 74.46.460, WAC 388-96-774 and
388-96-777.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-745 Property cost area reimbursement
rate. (1) The department shall determine the property cost
area component rate for each facility annually, to be effec-
tive July 1, ((regardless-of-whether-theJuly—-rate—is-for-the
first-or-second-year-of-the-biennitm)) 1995, 1996, and 1997
in accordance with this section and any other applicable
provisions of this chapter. For July 1, 1995, July 1, 1996,
and July 1, 1997 rates, funding granted under the authority
of WAC 388-96-776 shall be annualized and subsumed in
each of these July 1 prospective rates.

(2) The department shall divide the allowable prior
period depreciation costs subject to the provisions of this
chapter, adjusted for any capitalized addition or replacements
approved by the department, plus

(a) The retained savings from the property cost center
as provided in WAC 388-96-228, by

(b) The greater of:

(i) Total ((patient)) resident days for the facility in the
((prier)) calendar year cost report period ending six months
prior to each July 1, property component rate commence-
ment date; or

(ii) Resident days for the facility as calculated on ninety
or eight-five percent facility occupancy, as applicable in
accordance with the provisions of this chapter and chapter
74.46 RCW.

(3) Allowable depreciation costs are defined as the costs
of depreciation of tangible assets meeting the criteria
specified in WAC 388-96-557, regardless of whether owned
or leased by the contractor. The department shall not
reimburse depreciation of leased office equipment.

(4) If a capitalized addition or retirement of an asset
will result in a different licensed bed capacity during the
calendar year following the capitalized addition or replace-
ment, ((patient)) resident days from the cost report for the
calendar year immediately prior to the capitalized addition or
replacement that were used in computing the property
component rate will be adjusted to the product of the
occupancy level derived from the cost report used to
compute the property component rate at the time of the
increased licensed bed capacity multiplied by the number of
calendar days in the calendar year following the increased
licensed bed capacity multiplied by the number of licensed
beds on the new license. For rate computation purposes the
minimum occupancy for the initial property component rate
period following the increase in licensed bed capacity shall
be eighty-five percent; and for each rate period thereafter
that will be rebased, commencing July 1, it shall be ninety
percent. If a capitalized addition, replacement, or retirement
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" results in a decreased licensed bed capacity, WAC 388-96-

709 will apply.

(5) When a facility is constructed, remodeled, or
expanded after obtaining a certificate of need, the department
shall determine actual and allocated allowable land cost and
building construction cost. Reimbursement for such allow-
able costs, determined pursuant to the provisions of this
chapter, shall not exceed the maximums set forth in this
subsection and in subsections (4), (5), and (6) of this section.
The department shall determine construction class and types
through examination of building plans submitted to the
department and/or on-site inspections. The department shall
use definitions and criteria contained in the Marshall and
Swift Valuation Service published by the Marshall and Swift
Publication Company. Buildings of excellent quality
construction shall be considered to be of good quality,
without adjustment, for the purpose of applying these maxi-
mums.

(6) Construction costs shall be final labor, material, and
service costs to the owner or owners and shall include:

(a) Architect’s fees;

(b) Engineers’ fees (including plans, plan check and
building permit, and survey to establish building lines and
grades);

(c) Interest on building funds during period of construc-
tion and processing fee or service charge;

(d) Sales tax on labor and materials;

(e) Site preparation (including excavation for foundation
and backfill);

(f) Utilities from structure to lot line;

(g) Contractors’ overhead and profit (including job
supervision, workmen’s compensation, fire and liability
insurance, unemployment insurance, etc.);

(h) Allocations of costs which increase the net book
value of the project for purposes of Medicaid reimbursement;

(i) Other items included by the Marshall and Swift
Valuation Service when deriving the calculator method costs.

(7) The department shall allow such construction costs,
at the lower of actual costs or the maximums derived from
one of the three tables which follow. The department shall
derive the limit from the accompanying table which corre-
sponds to the number of total nursing home beds for the
proposed new construction, remodel or expansion. The limit
will be the sum of the basic construction cost limit plus the
common use area limit which corresponds to the type and
class of the new construction, remodel or expansion. The
limits calculated using the tables shall be adjusted forward
from September 1990 to the average date of construction, to
reflect the change in average construction costs. The
department shall base the adjustment on the change shown
by relevant cost indexes published by Marshall and Swift
Publication Company. The average date of construction
shall be the midpoint date between award of the construction
contract and completion of construction.

BASE CONSTRUCTION COMMON-USE AREA

COST LIMITS COST LIMITS

74 BEDS & UNDER
Building Base per Base
Class Bed Limit Limit
A-Good $50,433 $278,847
A-Avg $41,141 $227,469

Proposed
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B-Good $48,421 $267,718
B-Avg $40,042 $221,392
C-Good $35,887 $198,421
C-Avg $27,698 $153,143
C-Low $21,750 $120,258
D-Good $33,237 $183,765
D-Avg $25,716 $142,182
D-Low $20,298 $112,227
BASE CONSTRUCTION OOMMON-USE ARFA
COST LIMITS COST LIMITS
75 TO 120 BEDS
Building Base Add per Base Add per
Class Limit Bed Over 74 Limit Bed Over 74
A-Good  $3,732,076 $48,210 $278,847 $2,808
A-Avg $3,044,442 $39,327 $227,469 $2,291
B-Good  $3,583,131 $46,286 $267,718 $2,696
B-Avg $2,963,112 $38,277 $221,392 $2,230
C-Good  $2,655,654 $34,305 $198,421 $1,998
C-Avg $2,049,668 $26,477 $153,143 $1,542
C-Low  $1,609,531 $20,792 $120,258 $1,211
D-Good  $2,459,506 $31,771 $183,765 $1,851
D-Avg $1,902,956 $24,582 $142,182 $1,442
D-Low  $1,502,048 $19,403 $112,227 $1,130
BASE CONSTRUCTION OCOMMON-USE AREA
COST LIMITS COST LIMITS
121 BEDS AND OVER
Building Base Add per Base Add per
Class Limit Bed Limit Bed
Over 120 Over 120
A-Good  $5,949,745 $42,359 $408,015 $2,106
A-Avg $4,853,505  $34,555 $332,855 $1,718
B-Good  $5,712,287 $40,669 $391,734 $2,022
B-Avg $4,723,848 $30,142 $323,972 $1,672
C-Good  $4,233,692 $23,264 $290,329 $1,499
C-Avg $3,267,618 $18,268 $224,092 $1,157
C-Low $2,565,943 $27,916 $175,971 $ 908
D-Good  $3,920,989 $21,599 $268,911 $1,388
D-Avg $3,033,727 $17,048 $208,493 $1,081
D-Low  $2,394,592 $19,403 $164,220 $ 848

(8) When some or all of a nursing home’s common-use
areas are situated in a basement, the department shall
exclude some or all of the per-bed allowance shown in the
attached tables for common-use areas to derive the construc-
tion cost lid for the facility. The amount excluded will be
equal to the ratio of basement common-use areas to all
common-use areas in the facility times the common-use area
limit in the table. In lieu of the excluded amount, the
department shall add an amount calculated using the calcula-
tor method guidelines for basements in nursing homes from
the Marshall and Swift Publication.

(9) Subject to provisions regarding allowable land
contained in this chapter, allowable costs for land shall be
the lesser of:

(a) Actual cost per square foot, including allocations; or

(b) The average per square foot land value of the ten
nearest urban or rural nursing facilities at the time of
purchase of the land in question. The average land value
sample shall reflect either all urban or all rural facilities
depending upon the classification of urban or rural for the
facility in question. The values used to derive the average
shall be the assessed land values which have been calculated
for the purpose of county tax assessments.
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(10) If allowable costs for construction or land are
determined to be less than actual costs pursuant to subsection
(3), (4), and (5) of this section, the department may increase
the amount if the owner or contractor is able to show
unusual or unique circumstances having substantially
impacted the costs of construction or land. Actual costs
shall be allowed to the extent they resulted from such
circumstances up to a maximum of ten percent above levels
determined under subsections (3), (4), and (5) of this section
for construction or land. An adjustment under this subsec-
tion shall be granted only if requested by the contractor.
The contractor shall submit documentation of the unusual
circumstances and an analysis of their financial impact with
the request.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-754 A contractor’s return on invest-
ment. (1) The department shall establish for each Medicaid
nursing facility a return on investment (ROI) component rate
composed of a financing allowance and a variable return
allowance. The department shall determine a facility’s ROI
rate annually in accordance with this section, to be effective
July 1, ((

regardless-of-whether—the—rate-isfor-thefirst-or
seeend-fiseal-year-of-a-state-biennium)) 1995, July 1, 1996,

and July 1, 1997.
(2) The department shall rebase a nursing facility’s

financing allowance annually and shall determine the
financing allowance by:

(a) Multiplying the net invested funds of each facility by
ten percent and dividing by the ((eentraetor’s)) greater of:

(i) A nursing facility’s total ((petient)) resident days
from the most recent cost report period, to which the
provisions of WAC 388-96-719 and RCW 74.46.420 shall
apply((-end-eerresponding)); or

(ii) Resident days calculated on ninety percent or eighty-

five percent resident occupancy at the facility, as determined

by the provisions of this chapter. Resident day calculations

from the most recent cost report shall correspond to the
following:

(A) If the nursing facility cost report covers twelve
months, annual ((patient)) resident days from the contractor’s
most recent twelve month cost report period; or

(B) If the nursing facility cost report covers less than
twelve months but more than six months, annualized
((patient)) resident days and working capital costs based
upon data in the cost report; or

(C) If a capitalized addition or replacement results in an
increased licensed bed capacity during the calendar year
following the capitalized addition or replacement, the total
((patient)) resident days from the cost report immediately
prior to the capitalized addition or replacement that were
used in computing the financing and variable return allow-
ances will be adjusted to the product of the occupancy level
derived from the cost report used to compute the financing
and variable return allowances at the time of the increased
licensed bed capacity multiplied by the number of calendar
days in the calendar year following the increased licensed
bed capacity multiplied by the number of licensed beds on
the new license; or
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(D) If a capitalized addition or retirement of an asset
results in a ((different)) decreased licensed bed capacity
WAC 388-96-709 will apply((s)).

(b) For ((the-first-fiseal-year-ofa-state-biennium)) July
1, 1995 rate setting, the working capital portion of net
invested funds at a nursing facility shall be five percent of
the sum of a contractor’s costs from the cost report year
used to establish the contractor’s prospective component
rates in the nursing services, food, administrative, and
operational cost centers that have been adjusted for economic
trends and conditions under authority of WAC 388-96-719
and RCW 74.46.420 and five percent of allowable property
cost.

{c) For ((the-second—fiseal-year-of-a-state-bienntum))
July 1, 1996 rate setting, the working capital portion of net
invested funds shall be five percent of the sum of the July 1,
1996 prospective component rates, excluding any rate
increases granted from January 1, 1996 to June 30, 1996
pursuant to RCW 74.46.460, WAC 388-96-774 and 388-96-
1717, for ((the-first-fiseal-year-in)) the nursing services, food,
administrative, and operational cost centers multiplied by
((the-petient)) resident days as defined in subsection
2)@(()) (i) (o)) (A), (B), (C), and (D) of
this section from ((the)) calendar year ((immediately-priorto
the-second-fiseal-year-ofa-state-biennium)) 1995, adjusted

for economic trends and conditions granted under authority
of WAC 388-96-719 plus the desk reviewed property costs
from the cost report ((ef-the-prier)) for calendar year 1995;

((¢e})) (d) For July 1, 1997 rate setting, the working
capital portion of net invested funds shall be five percent of
the sum of the July 1, 1997 prospective component rates,
excluding any rate increases granted from January 1, 1997
to June 30, 1997 pursuant to RCW 74.46.460, WAC 388-96-
774 and 388-96-777, for the nursing services, food, adminis-
trative and operational cost centers multiplied by resident
days as defined in subsection (2)(a)(ii)(A), (B), (C), and (D)
of this section from calendar year 1996, adjusted for eco-
nomic trends and conditions granted under authority of WAC
388-96-719 plus the desk reviewed property costs from the
cost report for calendar year 1996;

(e) For ((et ;
biennium)) July 1, 1995, July 1, 1996, and July 1, 1997 rate
setting, in computing the portion of net invested funds
representing the net book value of tangible fixed assets, the
same assets, depreciation bases, lives, and methods referred
to in this chapter, including owned and leased assets, shall
be used, except the capitalized cost of land upon which a
facility is located and other such contiguous land which is
reasonable and necessary for use in the regular course of
providing ((patient)) resident care shall also be included. As
such, subject to provisions contained in this chapter, capital-
ized cost of leased land, regardless of the type of lease, shall
be the lessor’s historical capitalized cost. Subject to provi-
sions contained in this chapter, for land purchases before
July 18, 1984 (the enactment date of the Deficit Reduction
Act of 1984 (DEFRA)), capitalized cost of land shall be the
buyer’s capitalized cost. For all partial or whole rate periods
after July 17, 1984, if the land is purchased on or after July
18, 1984, capitalized cost of land shall be that of the owner
of record on July 17, 1984, or buyer’s capitalized cost,
whichever is lower. In the case of leased facilities where the
net invested funds are unknown or the contractor is unable
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or unwilling to provide necessary information to determine
net invested funds, the department may determine an amount
to be used for net invested funds based upon an appraisal
conducted by the department of general administration per
this chapter; and

((¢8))) (f) A contractor shall retain that portion of ROI
rate payments at settlement representing the contractor’s
financing allowance only to the extent reported net invested
funds, upon which the financing allowance is based, are
substantiated by the department.

(3) The department shall determine the variable return
allowance according to the following procedure:

(a) (¢

—beginni )) For July 1, ((4993)) 1995 rate setting

only, the department shall, without utilizing the MSA and
Non-MSA peer groups used to calculate other Medicaid
component rates, rank all facilities in numerical order from
highest to lowest based upon the combined average ((per
diem)) resident day allowable costs, as adjusted by desk
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variable return allowance shall be computed as provided in
subsection (3)(b) of this section, using the identical variable
return percentage breakpoints calculated for July 1, 1995 rate
setting. The variable return breakpoints shall not be modi-

fied based upon the consideration of any rate adjustment, nor

shall the variable return breakpoints be adjusted for econom-

ic trends and conditions. The percentage so determined and

assigned for the initial rate shall continue until the facility’s

return on investment component rate can be rebased from

cost report data of the new contractor covering at least six

months from the prior calendar year.

(e) For a new contractor’s nursing facility rate rebased
as of July 1, 1996 determined under WAC 388-96-710, the

variable return allowance shall be computed as provided in

subsection (3)(b) of this section, using the identical variable

return breakpoints calculated for July 1, 1995 rate setting.

The variable return breakpoints shall not be modified based

upon the consideration of any rate adjustment, nor shall the

variable return breakpoints be adjusted for economic trends

review and audit, for the nursing services, food, administra-
tive, and operational cost centers taken from the ((ptief))
1994 cost report period. The department shall use adjusted
costs taken from 1994 cost reports having at least six months
of data, shall not include adjustments for economic trends
and conditions granted under authority of WAC 388-96-719
and RCW 74.46.420, and shall include costs current-funded
under authority of WAC 388-96-774 and 388-96-777 and
commencing in the ((prier)) 1994 cost report year. The
adjusted costs of each facility shall be calculated based upon

and conditions. The percentage so determined and assigned

for the rebased rate at this time shall continue without

modification for July 1, 1997 rate setting.

(f) For a new contractor’s nursing facility rate rebased
as of July 1, 1997 determined under WAC 388-96-710, the

variable return allowance shall be computed as provided in

subsection (3)(b) of this section, using the identical variable

return breakpoints calculated for July 1, 1995 rate setting.

The variable return breakpoints shall not be modified based

upon consideration of any rate adjustment, nor shall the

a minimum facility occupancy of ninety percent. In the case
of a new contractor, nursing services, food, administrative,
and operational cost levels actually used to set the initial rate
shall be used for the purpose of ranking the new contractor.

(b) The department shall compute the variable return
allowance by multiplying the sum of the July 1, 1995
nursing services, food, administrative and operational rate
components for each nursing facility by the appropriate
percentage which shall not be less than one percent nor
greater than four percent. The department shall divide the
facilities ranked according to subsection (3)(a) of this section
into four groups, from highest to lowest, with an equal
number of facilities in each group or nearly equal as is
possible. The department shall assign facilities in the highest
quarter a percentage of one, in the second highest quarter a
percentage of two, in the third highest quarter a percentage
of three, and in the lowest quarter a percentage of four. The
per patient day variable return allowance in the initial rate of
a new contractor shall be the same as that in the rate of the
preceding contractor, if any.

(c) The percentages so determined and assigned to each
facility for July 1, 1995 rate setting ((fer-the-firstfiseal-year
ef—eaeh—sfa%e—bieﬂm&m)) shall continue to be assigned
without modification for July 1, 1996 and July 1, 1997 rate
setting ((fer-theseeond-fiseal-year-eof-each-biennium)).
Neither the break points separating the four groups nor
facility ranking shall be adjusted to reflect future rate add-
ons granted to contractors for any purpose under WAC 388-
96-774 and 388-96-777. These principles shall apply, as
well, to new contractors as defined in WAC 388-96-026
(1)(a) and (b).

(d) For an initial rate established for a nursing facility
on or after July 1, 1995 under WAC 388-96-710(1), the
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variable return breakpoints be adjusted for economic trends

and conditions. The percentage so determined and assigned

for the rebased rate at this time shall continue without

modification until June 30, 1998.

(4) The sum of the financing allowance and the variable
return allowance shall be the return on investment rate for
each facility and shall be a component of the prospective
rate for each facility.

(5) If a facility is leased by a contractor as of January
1, 1980, in an arm’s-length agreement, which continues to be
leased under the same lease agreement as defined in this
chapter, and for which the annualized lease payment, plus
any interest and depreciation expenses of contractor-owned
assets, for the period covered by the prospective rates,
divided by the contractor’s total patient days, minus the
property cost center determined according to this chapter, is
more than the return on investment allowance determined
according to this section, the following shall apply:

(a) The financing allowance shall be recomputed
substituting the fair market value of the assets, as of January
1, 1982, determined by department of general administration
appraisal less accumulated depreciation on the lessor’s assets
since January 1, 1982, for the net book value of the assets in
determining net invested funds for the facility. Said apprais-
al shall be final unless shown to be arbitrary and capricious.

(b) The sum of the financing allowance computed under
this subsection and the variable return allowance shall be
compared to the annualized lease payment, plus any interest
and depreciation expenses of contractor-owned assets, for the
period covered by the prospective rates, divided by the
contractor’s total patient days, minus the property cost center
rate determined according to this chapter. The lesser of the
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two amounts shall be called the alternate return on invest-
ment allowances.

(c) The return on investment allowance determined in
accordance with subsections (1), (2), (3), and (4) of this
section or the alternate return on investment allowance,
whichever is greater, shall be the return on investment
allowance for the facility and shall be a component of the
prospective rate of the facility.

(d) In the case of a facility leased by the contractor as
of January 1, 1980, in an arm’s-length agreement, if the
lease is renewed or extended pursuant to a provision of the
lease agreement existing on January 1, 1980, the treatment
provided in subsection (5)(a) of this section shall be applied
except that in the case of renewals or extensions made on or
subsequent to April 1, 1985, per a provision of the lease
agreement existing on January 1, 1980, reimbursement for
the annualized lease payment shall be no greater than the
reimbursement for the annualized lease payment for the last
year prior to the renewal or extension of the lease.

(6) The information from the two prior reporting periods

used to set the two prospective return on investment rates in

effect during the settlement year is subject to field audit. If
the financing allowances which can be documented and
calculated at audit of the prior periods are different than the
prospective financing allowances previously determined by
desk-reviewed, reported information, and other relevant
information, the prospective financing allowances shall be
adjusted to the audited level at final settlement of the year
the rates were in effect, except the adjustments shall reflect
a minimum bed occupancy level of eighty-five percent. Any
adjustments to the financing allowances pursuant to this
subsection shall be for settlement purposes only. However,
the variable return allowances shall be the prospective
allowances determined by desk-reviewed, reported informa-
tion, and other relevant information and shall not be adjusted
to reflect prior-period audit findings.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-763 Rates for recipients requiring
exceptionally heavy care. (1) A nursing facility contractor
certified to provide nursing services, a discharging hospital,
a recipient of Medicaid benefits or her/his authorized
representative may apply for an individual prospective
reimbursement rate for a Medicaid recipient whose special
nursing and direct care-related service needs are such that
the hours of nursing services needed are at least twice the
per patient day average of nursing services hours provided
in the nursing facility to which the recipient is admitted as
determined by the fac111ty S Medlcald cost report for ((the))
calendar year ((4
the-eurrent-state-biennium)) 1994.

(2) When application for an exceptional care rate is
made before determining where the recipient will be placed,
pre-admission qualification may be granted when the
recipient’s special nursing and direct care needs require
hours of nursing services at least twice the statewide per
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patient day average derived from Medicaid cost reports for
((#he)) calendar year ((immnediately—priorto—the—first-fiseal
year-of-the-eurrent-state-biennium)) 1994. For reviews to
determine continued qualification only for such recipients,
conducted during the specified period of time determined
under subsection (4) of this section, the department will
continue to utilize the statewide average available to the
department, assuming the care plan is unchanged. For
subsequent reviews to determine continued qualification, the
contractor’s average, set forth under subsection (1) of this
section, shall be substituted for the statewide average.

(3) The contractor or other applicant shall apply for
exceptional care rate qualification for an exceptionally heavy
care recipient in accordance with department instructions.
The facility shall bill the department at the authorized
exceptional care rate within three hundred sixty-five days
from the exceptional care rate’s effective date. Bills for
services submitted after three hundred sixty-five days shall
be denied as untimely.

(4) When the department grants an individual rate for an
exceptionally heavy care recipient, it shall be for a specified
period of time, which the department shall determine, subject
to extension, revision, or termination depending on the
recipient’s care requirements at the end of such period. If
within thirty days after a resident’s admission to a nursing
facility the application for such resident for an exceptional
care rate is submitted to the department and includes the
facility plan of care documenting the need for and delivery
of the resident’s nursing and direct care hours, the rate, if
approved, shall be effective as of the date of admission.
Applications submitted more than thirty days after admission
to the facility, if approved, shall be effective as of the date
of application.

(5) Extensions of exceptional care rates will not be

approved without an updated care plan and resident medical
status information submitted in accordance with departmental
instruction prior to the scheduled date of the rate’s termina-
tion. Failure to comply will result in automatic termination
as of the scheduled date and reinstatement of an exceptional
care rate, if desired, will require re-application and approval.
Discharge or transfer of the recipient, permanently or
temporarily, shall terminate an exceptional care rate which
shall be nontransferable to a different facility. Qualification
upon re-admission shall require re-application. A contractor
may not transfer or discharge a Medicaid recipient based
upon the status of an exceptional care rate or application for
such a rate.

(6) Regardless of whether statewide average nursing
hours derived from the Medlcald cost reports for ((¢he))
calendar year (G
the-eurrent-state-biennium)) 1994 or facility average nursing
hours reported on the Medlcald cost reports for ((the))
calendar year ((
the-eurrent-state-biennium)) 1994 are used for qualification,
the exceptional care rate for a recipient shall be calculated
by:

(a) Deriving a ratio equivalent to actual or projected
nursing hours per patient day needed by the recipient in
excess of the facility-specific reimbursed average nursing
hours per patient day divided by the facility-specific reported
average nursing hours per patient day derived from the
Medicaid cost reports for ((the)) calendar year ((imsmediately
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prior—to-thefirstfisealyear-of the-eurrent-state-biennium))
1994;

(b) Multiplying the ratio by the facility-specific nursing
services rate in effect at the time of the initial request or in
the case of continuation or revision, the facility’s nursing
services rate in effect at the time of the approval of the
continuation or revision; and

(c) Adding the result of subsection (6)(b) of this section
to the total facility-specific reimbursement rate; provided,
that in no circumstance shall an exceptional care rate exceed
one hundred sixty percent of the facility’s Medicare reim-
bursement rate in place at the time the exceptional care rate
takes effect.

(7) A pre-admission exceptional care rate shall be
effective for thirty days. The contractor shall notify the
department, in writing, as soon as the recipient is admitted
to the contractor’s facility. If resident placement in a
Medicaid nursing facility has not occurred within thirty days
after the department receives the exceptional care application
the contractor shall submit, an updated plan of care in order
to reinstate exceptional care qualification.

(8) Unless the department establishes otherwise, exten-
sions require an updated plan of care to be completed and
submitted every ninety days for each exceptional care
recipient, including documentation supporting the need for
services identified in the plan of care. The department shall
base a decision to continue, revise, or terminate an excep-
tional care rate on review of the updated plan of care and
supporting documentation, a current care need assessment,
and other information available to the department.

In order to extend an exceptional care rate, the review
must verify continued need for and delivery of nursing,
direct and ancillary care services funded by the rate.

(9) An exceptional care rate shall not be revised during
the period the exceptional care rate is in effect because the
facility-specific nursing services or total rate is revised or re-
set; however, when an exceptional care rate is continued or
revised as authorized in this section, the facility rate in place
at the time of continuation or revision shall be used in the
calculation process. An exceptional care rate shall be
revised during the period the rate is in effect only when:

(a) An updated plan of care indicates a significant
change in care needs; or

(b) Funded services are not fully delivered.

(10) No retroactive revision shall be made to an
exceptional care rate, provided that:

(a) When application is made within thirty days after the
recipient is admitted to the contractor’s facility, an approved
rate shall be effective the date of admission;

(b) When an exceptional care rate is revised due to a
significant change, the revised rate will be effective on the
date the department receives the updated plan of care and
supporting documentation; and

(c) When care services funded by an exceptional care
rate are not fully delivered, the exceptional care rate shall be
reduced retroactively as of its effective date to the regular
facility Medicaid rate and payment at the exceptional care
rate shall cease immediately.

(11) Hours of nursing and direct care used to qualify a
recipient and to calculate an exceptional rate must be
verified by a home and community services division, aging
and adult services, regional community nurse consultant.
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(12) The department shall notify the contractor, in
writing, of the disposition of its application as soon as
possible and in no case longer than thirty days following
receipt of a properly completed application and supporting
documentation.

AMENDATORY SECTION (Amending Order 3634, filed
9/14/93, effective 10/15/93)

WAC 388-96-765 Ancillary care. Beginning July 1,
1984, costs of providing ancillary care are allowable, subject
to any applicable cost center limit contained in this chapter,
provided documentation establishes the costs were incurred
for medical care recipients and other sources of payment to
which ((patients)) recipients may be legally entitled, such as
private insurance or Medicare, were first fully utilized.

AMENDATORY SECTION (Amending Order 2372, filed
5717/86, effective 7/1/86)

WAC 388-96-769 Adjustments required due to
errors or omissions. (1) Prospective rates are subject to
adjustment by the department in accordance with this section
and subject to WAC 388-96-122 as a result of errors or
omissions by the department or by the contractor. The
department will notify the contractor in writing of each
adjustment and of the effective date of the adjustment, and
of any amount due to the department or to the contractor as
a result of the rate adjustment. Rates adjusted in accordance
with this section will be effective as of the effective date of
the original rate whether the adjustment is solely for comput-
ing a preliminary or final settlement or for the purpose of
modifying past or future rate payments as well.  ~

(2) If a contractor claims an error or omission based
upon incorrect cost reporting, amended cost report pages
shall be prepared and submitted by the contractor. Amended
pages shall be accompanied by the certification required by
WAC 388-96-117 and a written justification explaining why
the amendment is necessary. Such amendments shall not be
accepted unless the amendments meet the requirements of
WAC 388-96-122. If changes made by the amendments are
determined to be material by the department according to
standards established by the department, such amended pages
shall be subject to field audit. If a field audit or other
information available to the department determines the
amendments are incorrect or otherwise unacceptable, any
rate adjustment based on the amendment shall be null and
void and future rate payment increases, if any, scheduled as
a result of such an adjustment shall be cancelled immediate-
ly. Payments made based upon the rate adjustment shall be
subject to repayment as provided in subsection (3) of this
section.

(3) The contractor shall pay an amount owed the
department, as determined by the department on or after July
1, 1995, resulting from an error or omission or from an
improper adjustment, or commence repayment in accordance
with a schedule determined and agreed to in writing by the
department, within sixty days after receipt of notification of
the rate adjustment or rate adjustment cancellation((unless

(30])
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tion-of-these-proeeedings)). If a refund as determined by the
department is not paid when due, the amount thereof may be

deducted from current payments by the department. Howev-
er, neither a timely filed request to seek administrative
review under WAC 388-96-904 nor commencement of
judicial review, as may be available to the contractor in law,
shall delay recovery, including recoupment of the refund
from current payments made by the department to the
contractor for nursing facility services.

(4) If a cost report amendment is accepted for rate
adjustment and was received by the department prior to the
end of the period to which the rate is assigned, the depart-
ment shall make any retroactive payment to which the
contractor may be entitled within thirty days after the
contractor is notified of the rate adjustment and shall
increase future rate payments for the rate period, as appro-
priate.

(5) If a cost report amendment is received by the
department subsequent to the rate period, notification of an
adjustment or other disposition shall be made at preliminary

or final settlement. Adjustments resulting from amendments .

received after the rate period shall be for the sole purpose of
computing the preliminary or final settlement and no
retroactive payment shall be made to the contractor. In
accordance with WAC 388-96-229(1), any amount due a
contractor as determined at preliminary or final settlement
shall be paid within ((thirty)) sixty days after the preliminary
or final settlement ((repert)) is ((submitted-to)) received by
the contractor.

(6) No adjustments for any purpose will be made to a
rate more than one hundred twenty days after the final audit
narrative and summary for the period the rate was effective
is sent to the contractor or more than one hundred twenty
days after the preliminary settlement becomes the final
settlement. A final settlement within this one hundred
twenty-day time limit may be reopened for the limited
purpose of making an adjustment to a prospective rate in
accordance with this section. However, only the adjustment
and related computation will be subject to review if timely
contested pursuant to WAC 388-96-901 and 388-96-904.
Other actions relating to a settlement reopened shall not be
subject to review unless previously contested in a timely
manner.

AMENDATORY SECTION (Amending Order 3737, filed
5126/94, effective 6/26/94)

WAC 388-96-776 Add-ons to the prospective rate—
Capital improvements. (1) The department shall grant an
add-on to a prospective rate for any capitalized additions or
replacements made as a condition for licensure or certifica-
tion; provided, the net rate effect is ten cents per patient day
or greater.

(2) The department shall grant.an add-on to a prospec-
tive rate for capitalized improvements done under RCW
74.46.465; provided, the legislature specifically appropriates
funds for capital improvements for the biennium in which
the request is made and the net rate effect is ten cents per
patient day or greater. Physical plant capital improvements
include, but are not limited to, capitalized additions, replace-
ments or renovations made as a result of an approved

[31]
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certificate of need or capitalized additions or renovations for
the removal of physical plant waivers.

(3) When physical plant improvements made under
subsection (1) or (2) are completed in phases, the department
shall not grant a rate add-on for any addition, replacement or
improvement until each phase is completed and fully utilized
for which it was intended. The department shall limit rate
add-on to only the actual cost of the depreciable tangible
assets meeting the criteria of WAC 388-96-557 and as
applicable to that specific completed and fully utilized phase.

(4) When the construction class of any portion of a
newly constructed building will improve as the result of any
addition, replacement or improvement occurring in a later,
but not yet completed and fully utilized phase of the project,
the most appropriate construction class, as applicable to that
completed and fully utilized phase, will be assigned for
purposes of calculating the rate add-on. The department
shall not revise the rate add-on retroactively after completion
of the portion of the project that provides the improved
construction class. Rather, the department shall calculate a
new rate add-on when the improved construction class phase
is completed and fully utilized and the rate add-on will be
effective in accordance with subsection (8) of this section
using the date the class was improved.

(5) The department shall not add on construction fees as
defined in WAC 388-96-745(6) and other capitalized
allowable fees and costs as related to the completion of all
phases of the project to the rate until all phases of the entire
project are completed and fully utilized for the purpose it
was made. At that time, the department shall add on these
fees and costs to the rate, effective no earlier than the
earliest date a rate add-on was established specifically for
any phase of this project. If the fees and costs are incurred
in a later phase of the project, the add-on to the rate will be
effective on the same date as the rate add-on for the actual
cost of the tangible assets for that phase.

(6) The contractor requesting an adjustment under
subjection (1) or (2) shall submit a written request to the
office of rates management separate from all other requests
and inquiries of the department, e.g.,, WAC 388-96-904 (1)
and (5). A complete written request shall include the
following:

(a) A copy of documentation (i.e., survey level "A"
deficiency) requiring completion of the addition or replace-
ments to maintain licensure or certification for adjustments
requested under subsection (1) of this section;

(b) A copy of the new bed license, whether the number
of licensed beds increases or decreases, if applicable;

(c) All documentation, e.g., copies of paid invoices
showing actual final cost of assets and/or service, e.g., labor
purchased as part of the capitalized addition or replacements;

(d) Certification showing the completion date of the
capitalized additions or replacements and the date the assets
were placed in service per WAC 388-96-559(2);

(e) A properly completed depreciation schedule for the
capitalized additions or replacement as provided in this
chapter;

() A written justification for granting the rate increase;
and

(g) For capitalized additions or replacements requiring
certificate of need approval, a copy of the approval and
description of the project.
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(7) The department’s criteria used to evaluate the
request may include, but is not limited to:

(a) The remaining functional life of the facility and the
length of time since the facility’s last significant improve-
ment;

(b) The amount and scope of the renovation or remodel
to the facility and whether the facility will be better able to
serve the needs of its residents;

(c) Whether the improvement improves the quality of
living conditions of the residents;

(d) Whether the improvement might eliminate life
safety, building code, or construction standard waivers;

(e) Prior survey results; and

(f) A review of the copy of the approval and description
of the project.

(8) The department shall not grant a rate add-on
effective earlier than sixty days prior to the receipt of the
initial written request by the office of rates management and
not earlier than the date the physical plant improvements are
completed and fully utilized. The department shall grant a
rate add-on for an approved request as follows:

(a) If the physical plant improvements are completed
and fully utilized during the period from the first day to the
fifteenth day of the month, then the rate will be effective on
the first day of that month; or

(b) If the physical plant improvements are completed
and fully utilized during the period from the sixteenth day
and the last day of the month, the rate will be effective on
the first day of the following month.

(9) If the initial written request is incomplete, the
department will notify the contractor of the documentation
and information required. The contractor shall submit the
requested information within fifteen days from the date the
contractor receives the notice to provide the information. If
the contractor fails to complete the add-on request by
providing all the requested documentation and information
within the fifteen days from the date of receipt of notifica-
tion, the department shall deny the request for failure to
complete.

(10) If, after the denial for failure to complete, the
contractor submits a written request for the same project, the
date of receipt for the purpose of applying subsection (8)
will depend upon whether the subsequent request for the
same project is complete, i.e., the department does not have
to request additional documentation and information in order
to make a determination. If a subsequent request for funding
of the same project is:

(a) Complete, then the date of the first request may be
used when applying subsection (8); or

(b) Incomplete, then the date of the subsequent request
must be used when applying subsection (8) even though the
physical plant improvements may be completed and fully
utilized prior to that date.

(11) The department shall respond, in writing, not later
than sixty days after receipt of a complete request.

(12) If the contractor does not use the funds for the
purpose for which they were granted, the department shall
immediately recoup the misspent or unused funds.

(13) When any physical plant improvements made under
subsection (1) or (2) results in a change in licensed beds,
any rate add-on granted will be subject to the provisions
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regarding the number of licensed beds, patient days, occu-
pancy, etc., included in this chapter.

(14) All rate components to fund the Medicaid share of
nursing facility new construction or refurbishing projects
costing in excess of one million two hundred thousand
dollars, or projects requiring state or federal certificate of

need approval, shall be based upon a minimum facility
occupancy of eight-five percent for the nursing services,

food, administrative, operational and property cost centers,

and the return on investment (ROI) rate component, during

the initial rate period in which the adjustment is granted.

These same component rates shall be based upon a minimum

facility occupancy of ninety percent for all rate periods after

the initial rate period.

AMENDATORY SECTION (Amending Order 2025, filed

9/16/83)

WAC 388-96-813 Suspension of payment. (1)
Payments to a contractor may be withheld by the department
in each of the following circumstances:

(2) A required report is not properly completed and filed
by the contractor within the appropriate time period, includ-
ing any approved extensions. Payments will be released as
soon as a properly completed report is received.

(b) Auditors or other authorized department personnel
in the course of their duties are refused access to a nursing
((heme)) facility or are not provided with existing appropri-
ate records. Payments will be released as soon as such
access or records are provided.

(c) A refund in connection with a preliminary or final
settlement or rate adjustment is not paid by the contractor
when due. The amount withheld will be limited to the
unpaid amount of the refund and any accumulated interest
owed to the department as authorized by this chapter and

chapter 74.46 RCW.

(d) Payment for the final ((thirty)) sixty days of service
under a contract will be held in the absence of adequate
alternate security acceptable to the department pending final
settlement when the contract is terminated.

(e) Payment for services at any time during the contract
period in the absence of adequate alternate security accept-
able to the department, if a contractor’s net Medicaid
overpayment liability for one or more nursing facilities or
other debt to the department, as determined by preliminary
settlement, final settlement, civil fines imposed by the
department, third-party liabilities or other sources, reaches or

exceeds fifty thousand dollars, whether subject to good faith

dispute or not, and for each subsequent increase in liability

reaching or exceeding twenty-five thousand dollars. Pay-

ments will be released as soon as practicable after acceptable
security is provided or refund to the department is made.
(2) No payment will be withheld until written notifica-
tion of the suspension is given to the contractor, stating the
reason ((therefer)) for the withholding, except that neither a
request to pursue administrative review under WAC 388-96-
904 nor commencement of judicial review, as may be
available to the contractor in law, shall delay suspension of

payment.
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AMENDATORY SECTION (Amending Order 3185, filed
5/31/91, effective 7/1/91)

WAC 388-96-901 Disputes. (1) If a reimbursement
rate issued to a contractor is believed to be incorrect because
it is based on errors or omissions by the contractor or
department, the contractor may request an adjustment
pursuant to WAC 388-96-769. Pursuant to WAC 388-96-
904(1) a contractor may within twenty-eight days request an
administrative review after notification of an adjustment or
refusal to adjust.

(2) For all nursing facility prospective Medicaid
payment rates effective on or after July 1, 1995, and for all
settlements and audits issued on or after July 1, 1995,
regardless of what periods the settlements or audits may
cover, if a contractor wishes to contest the way in which a

department rule((—eemfaet—pfewswrer—pehey-stﬂiement

ment)) relating to the Medicaid payment rate system((*s-rate
eelea}aaea—methedelegy)) was applied to the contractor by
the department, e.g., in setting a ((reibursersent)) payment

rate or determining a disallowance at audit, it shall ((fiest))
pursue the administrative review process set out in WAC
388-96-904.

(3) (Subject to-subsection{5) of this section-the

administrative-review—and-fair-hearingproeess—set-outi#n
WAC388-06-304-need-not-be-exhausted)) If a contractor
wishes to challenge the legal validity of a statute, rule((;)) or
contract provision or ((petiey-statersent)) wishes to bring a
challenge based in whole or in part on federal law, including
but not limited to issues of procedural or substantive
compliance with the federal Medicaid minimum payment
standard known as the Boren Amendment, found at 42 USC
1396a (a)(13)(A) and in federal regulation, as it applies to
long-term care facility services, the administrative review
procedure authorized in WAC 388-96-904 may not be used
for these purposes. This prohibition shall apply regardless
of whether the contractor wishes to obtain a decision or
ruling on an issue of validity or federal compliance or
wishes only to make a record for the purpose of subsequent

judicial review.
’(4)((:[_,1 . ., Ienini . . . 4 fai
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: : anrdal )) If a
contractor w1shes to challenge the lega] valldlty of a statute,
rule or contract provision relating to the Medicaid payment
rate system, or wishes to bring a challenge based in whole
or in part on federal law, it must bring such action de novo
in a court of proper jurisdiction as may be provided by law.

AMENDATORY SECTION (Amending Order 3737, filed

5/26/94, effective 6/26/94)

WAC 388-96-904 Administrative review—Adjudica-
tlve proceedmg. (l) ((Wn-hm—twem—y—eight—days—eﬁer—e

PROPOSED



(o]
L
w
-
o
o
(o'
a

WSR 95-14-120

Washington State Register, Issue 95-16

[34]

)

-)) The provisions of this
section shall apply to administrative review of all nursing
facility payment rates effective on and after July 1, 1995,
and to administrative review of all audits and settlements
issued on or after this date, regardless of what payment
period the audit or settlement may cover. Contractors
seeking to appeal or take exception to an action or determi-
nation of the department relating to the contractor’s payment
rate, audit or settlement, or otherwise affecting the level of
payment to the contractor, shall request an administrative
review conference in writing within twenty-eight calendar
days after receiving notice of the department’s action or
determination. The contractor shall be deemed to have
received notice five calendar days after the date of the
notification letter, unless the contractor can provide proof of
later receipt. The contractor’s request for administrative
review shall be signed by the contractor or by a partner,
officer or authorized employee of the contractor, shall state
the particular issues raised and include all necessary support-
ing documentation or other information.

(2) After receiving a request for administrative review
meeting the criteria in subsection (1) of this section, the
department shall schedule an administrative review confer-
ence to be held within ninety calendar days after receiving
the contractor’s request. By agreement this time may be
extended up to sixty additional days, but a conference shall
not be scheduled or held beyond one hundred fifty calendar
days after the department receives the contractor’s request
for administrative review. The conference may be conducted
by telephone.

(3) At least fourteen calendar days prior to the sched-
uled date of the administrative review conference, the
contractor must supply the additional documentation or
information upon which the contractor intends to rely in
presenting its case. In addition, the department may request
at any time prior to issuing a decision any documentation or
information needed to decide the issues raised and the
contractor must comply with such a request within fourteen
calendar days after it is received. This period may be
extended up to fourteen additional calendar days for good
cause shown if the contractor requests an extension in
writing received by the department before expiration of the
initial fourteen day period. Issues which cannot be decided
or resolved due to a contractor’s failure to provide requested
documentation or information within the required period
shall be dismissed.

(4) The department shall, within sixty calendar days
after the conclusion of the conference, render a decision in
writing addressing the issues raised, unless the department is
waiting for additional documentation or information request-
ed from the contractor pursuant to subsection (3) of this
section, in which case the sixty-day period shall not com-
mence until the department’s receipt of such documentation
or information or until expiration of the time allowed to
provide it. The decision letter shall include a notice of
dismissal of all issues which cannot be decided due to
missing documentation or information requested.

(5) A contractor seeking further review of a decision
issued pursuant to subsection (4) of this section:

(a) Shall request, in writing, signed by one of the
individuals authorized by subsection (1) of this section,
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within twenty-eight calendar days after receiving the
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presiding officer shall rule on a petition for reconsideration

department’s decision letter, an adjudicative proceeding to be

and may seek additional argument, briefing, testimony or

conducted by a presiding officer employed by the

other evidence if deemed necessary. Filing a petition for

department’s office of appeals; or
(b) Shall file, in the event the parties are able to

reconsideration shall not be a requisite for seeking judicial
review; however, if a petition is filed by either party, the

stipulate to a record that can serve as the record for judicial

agency decision shall not be deemed final until a ruling is

review, a petition for judicial review pursuant to RCW

made by the presiding officer.

34.05.570(4).

The contractor shall be deemed to have received notice

(11) A contractor dissatisfied with a decision or an order
of dismissal of the office of appeals may file a petition for

of the department’s conference decision five calendar days

judicial review pursuant to RCW 34.05.570(3).

after the date of the decision letter, unless the contractor can
provide proof of later receipt.

(6) The scope of an adjudicative proceeding shall be
limited to the issues specifically raised by the contractor at
the administrative review conference and addressed in the
department’s decision letter. The contractor shall be deemed
to have waived all issues which could have been raised by
the contractor relating to the challenged determination or
action, but which were not pursued at the conference and
addressed in the department’s decision letter.

(7) If the contractor wishes to have further review of
any issue dismissed by the department for failure to supply
needed or requested information or documentation, the issue
shall be considered by the presiding officer for the purpose
of upholding the department’s dismissal, reinstating the issue
and remanding for further agency staff action or reinstating
the issue and rendering a decision on the merits.

(8) An adjudicative proceeding shall be conducted in
accordance with this chapter, chapter 388-08 WAC and
chapter 34.05 RCW. In the event of a conflict between the
provisions of this chapter and chapter 388-08 WAC, the
provisions of this chapter shall prevail. The presiding officer
assigned by the department’s office of appeals to conduct an
adjudicative proceeding and who conducts the proceeding
shall render the final agency decision.

(9) The office of appeals shall issue an order dismissing
an adjudicative proceeding requested under subsection (5)(a),
unless within two _hundred seventy days after the office of
appeals receives the application or request for an adjudica-
tive proceeding:

(a) All issues have been resolved by a written settlement
agreement between the contractor and the department signed
by both and filed with the office of appeals; or

(b) An adjudicative proceeding has been held for all
issues not resolved and the evidentiary record, including all
rebuttal evidence and post-hearing or other briefing, is
closed.

This time limit may be extended thirty additional days
for good cause shown upon.the motion of either party made
prior to the expiration of the initial two hundred seventy day
period. It shall be the responsibility of the contractor to
request that hearings be scheduled and ensure that settlement
agreements are signed and filed with the office of appeals in
order to comply with the time limit set forth in this subsec-
tion.

" (10) Any party dissatisfied with a decision or an order
of dismissal of the office of appeals may file a petition for
reconsideration within ten days after the decision or order of
dismissal is served on such party. The petition shall state
the specific grounds upon which relief is sought. The time
for seeking reconsideration may be extended by the presiding
officer for good cause upon motion of either party. The
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-96-216 Deadline for completion of
audits.

Return on investment—Effect
of funding granted under WAC
388-96-774, 388-96-776, and
388-96-777.

Recoupment of undisputed

overpayments.

WAC 388-96-753

WAC 388-96-902
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed July 5, 1995, 2:00 p.m.]

Original Notice.

Title of Rule: New chapter 388-300 WAC, Job oppor-
tunities and basic skills training (JOBS) program, and
repealing chapter 388-47 WAC, Job opportunities and basic
skills training (JOBS) program.

Purpose: Authorizes a mandatory JOBS program and
assigns clients to the four pathways of service delivery.
Renumbers and revises rules for JOBS program. Incorpo-
rates the employment partnership program as specified under
chapter 74.25A RCW.

Statutory Authority for Adoption: Chapter 74.25A
RCW and RCW 74.08.090.

Statute Being Implemented: Chapter 74.25A RCW and
RCW 74.08.090.

Summary: Implements a mandatory JOBS program to
assist in meeting the federal participation requirements and
implements the pathway service delivery model to maximize
resources.

Reasons Supporting Proposal: Authorizes a mandatory
JOBS program and assigns clients to the four pathways of
service delivery. Provides flexibility in selecting JOBS
program service providers. Conforms the state law under
chapter 74.25A RCW. Proposes changes in criteria for
approving JOBS components, the waiting list process,
funding priorities, and clarifies appeal rights.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Sue Langley, Division of
Economic and Social Services, 438-8281.

Name of Proponent: Department of Social and Health
Services, governmental.
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. This rule does
not require participation by businesses and employers. For
those who do participate, the usual costs that employers
incur as a result of hiring workers would still apply.

Hearing Location: OB-2 Auditorium, 14th and Jeffer-
son, Olympia, Washington, on September 5, 1995, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Office
of Vendor Services by August 22, 1995, TDD (206) 753-
4542, or SCAN 234-4542.

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Office of Vendor Services, Mailstop 45811,
Department of Social and Health Services, 14th Avenue and
Jefferson Street, Olympia, Washington 98504, Please
Identify WAC Numbers, FAX (206) 586-8487, by August
29, 1995.

Date of Intended Adoption: September 6, 1995.

July 5, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 388-47 JOBS opportunities and basic skills

training program.

NEW SECTION

WAC 388-300-0100 Job opportunities and basic
skills training (JOBS) program—Authority and purpose.
(1) The JOBS program is established under P.L. 100-485, as
amended, 102 Stat. 2343. The short title is the Family
Support Act of 1988. Federal regulations for the JOBS
program are described under 45 CFR, part 250, part 251,
part 255, and part 256. The state statutory authority is Title
74 RCW.

(2) The department shall be by the authority of Title 74
RCW the Title IV-A and Title IV-F agency, and shall have
the authority to carry out the JOBS program.

(3) The JOBS program shall provide a recipient of aid
to families with dependent children (AFDC) the opportunity
to obtain appropriate education, training, skills, and support-
ive services, including child care, consistent with the needs
of the recipient, that will help the recipient enter or reenter
gainful employment, thereby avoiding long-term welfare
dependence and achieving economic self-sufficiency.

(4) The department shall ensure the JOBS program is
directed at increasing labor force participation and household
earnings of AFDC recipients.

(5) The department shall communicate to a program
participant the concepts of the importance of work and how
performance and effort directly affect:
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(a) Future career and educational opportunities and
economic well-being; and

(b) Personal empowerment, self-motivation, and self-
esteem.

(6) The department shall ensure that:

(a) Work experience is the most important component
of the JOBS program; and

(b) Education is an important program element and tool
for an individual to achieve full independence including:

(i) Literacy training;

(ii) Secondary education;

(iii) High school equivalency;

(iv) Vocational training; and

(v) Post-secondary education.

(7) The department shall provide as specified in 45
CFR, part 250 JOBS program services in accordance with
the Washington state plan - JOBS (Title IV-F) and JOBS
supportive services and child care in accordance Washington
state plan - supportive services (Title IV-A/F).

(8) The department may contract specific program
operation functions to other entities.

(9) The department shall contract with service providers
in a manner that ensures the state continues to receive
enhanced federal funding by meeting the:

(a) Expenditure rate for target group members;

(b) Federal participation rate for nonexempt AFDC-E
households in the components specified in WAC 388-300-
2100; and

(c) Federal participation rate for JOBS participants. .

NEW SECTION

WAC 388-300-0200 Definitions. Except as otherwise
specified, the terms used in this chapter, 388-300 WAC,
shall have the same meaning as applied to the AFDC
program, and terms defined under chapter 388-22 WAC and
45 CFR, part 250, part 251, part 255, and part 256.

(1) "Basic education" means an activity below the post-
secondary level which includes: .

(a) High school education or education designed to
prepare a person to qualify for a general educational devel-
opment (GED) certificate;

(b) Basic and remedial education providing a person
with a basic literacy level; and

(c) Education in English as a second language (ESL)
proficiency which enables a participant to understand, speak,
read, or write the English language to allow employment
commensurate with the participant’s employment goal.

(2) "Basic literacy level" means a minimum literacy
level allowing a person to function at a level equivalent to
grade 8.9.

(3) "Component” means the JOBS program activities
and services available under WAC 388-300-1100 and 388-
300-2200 through 388-300-3100.

(4) "Component costs" means educational or training-
related costs such as tuition, books, supplies, or fees paid to
or required by an educational or training institution. "Com-
ponent costs” include reimbursement paid to an employer
who is providing on-the-job training.

(5) "Department” means the department of social and
health services.
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(6) "Employability assessment” means the process by
which the person’s barriers to employment are identified and
information gathered about the person’s individual and
family circumstances which may affect the person’s ability
to find and retain employment.

(7) "Employability plan” means a written plan for
achieving the employability of a JOBS participant developed
jointly by the participant and the service provider. The plan
includes:

(a) The employment and training activities in which the
person will be participating to become employable;

(b) Supportive services to be provided to the person
which are necessary for the person to participate in the
activity; and

(c) The person’s need for child care during participation
in the activities.

(8) "Employability planning" means the process, starting
with the assessment, which has an employability plan as the
desired outcome.

(9) "Employment partnership program (EPP)" means the
work supplementation program as described under chapter
74.25A RCW.

(10) "Employment partnership council (EPC)" means the
local council appointed by the county legislative authority in
EPP sites as authorized under chapter 74.25A RCW.

(11) "GED" means general educational development.

(12) "JOBS Automated System" means the automated
electronic data collection system used to identify the compo-
nents or employment in which a JOBS participant is or has
been participating.

(13) "JOBS eligible" means the person is an applicant
for or recipient of AFDC.

(14) "One-time work-related expense" means payments
for expenses needed by an applicant or recipient of AFDC
to enter or maintain employment on a per-job-basis as
provided for in the Washington state plan - supportive
service plan (Title IV-A/F). A

(15) "Participant” means an applicant for or recipient of
AFDC engaged in JOBS program activities. Participation in
JOBS begins with the assessment.

(16) "Satisfactory progress” means a participant in
secondary or post-secondary education or job skills training;

(a) Has achieved and is maintaining a grade point
average sufficient to graduate; and

(b) Is taking sufficient credit hours in required
coursework to graduate from the course of study within the
time frame established for the course by the institution
unless:

(i) The education or training activity is coupled with
another JOBS approved activity;

(ii) A particular required class is not available in the
time frame; or

(iii) There are mitigating circumstances as determined
by the department or the service provider which make fewer
hours of class time reasonable for a participant.

(17) "Service provider" means either the department or
another entity under contract or interagency agreement with
the department to provide JOBS services.

(18) "Supportive services" means services as specified
and to the limits in the Washington state plan - supportive
services (Title IV-A/F) provided to JOBS participants.

[37]
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Supportive services do not include child care, and supportive
services do include:

(a) Child care registration fee;

(b) Transportation reimbursement;

(c) Care repair;

(d) Clothing;

(e) Medical examinations or services;

(f) Licenses or fees;

(g) Meals and short-term lodging;

(h) Testing;

(i) Supportive counseling, education, and training;

(j) Haircuts;

(k) Relocation expenses;

(1) Tools and equipment;

(m) Work-related clothing and uniforms; and

(n) Union initiation fees.

(19) "Target group member" means:

(a) An AFDC applicant or recipient who received
AFDC for thirty-six or more of the preceding sixty months;

(b) A custodial parent under twenty-four years of age
who did not complete high school and is not enrolled in high
school or a high school equivalent at the time of the family’s
application for AFDC;

(c) A custodial parent under twenty-four years of age
having less than six months of employment in the last year;
or

(d) A member of a family where the youngest child is
within two years of ineligibility for AFDC because of age.

(20) "Work maturity” means an understanding of
workplace expectations and the ability to conform to these
expectations.

NEW SECTION

WAC 388-300-0300 Providing program information
and opportunity to participate. (1) The department shall
provide applicants for and recipients of AFDC with the
following information at application or, as appropriate, at
redetermination:

(a) Specific information about the JOBS program; and

(b) Instruction on how to enter the program.

(2) The department shall provide information orally and
in writing. In all cases the department shall provide the
information in a manner designed to be understood by the
applicant or recipient.

(3) The department shall ensure that information
provided under subsection (1) of this section includes:

(a) The department’s obligation to provide services to
JOBS participants;

(b) A description of who is exempt from mandatory
JOBS participation;

(c) The availability of JOBS program activities, child
care, and supportive services for which a person may be
eligible while participating in JOBS, including:

(i) Employment, training, and education services;

(ii) Supportive services, including but not limited to
transportation reimbursement;

(iii) Child care services, including but not limited to
available child care programs and information about how to
select, obtain, and access assistance to obtain appropriate
child care;

(iv) Transitional child care benefits; and

Proposed

PROPOSED



O
L
w
-
[am
(-
oC
o

WSR 95-15-001

(v) Medical extension benefits.

(d) A clear description of how to enter the JOBS
program.

(4) The department shall ensure that information
provided under subsection (1) of this section includes the
rights, responsibilities, and obligations of JOBS participants
including, but not limited to:

(a) Consequences of refusing or failing to participate,
including the effect on volunteers;

(b) The requirement of both parents in an AFDC-E
household to participate in JOBS if the department guaran-
tees child care; and

(c) The requirement that the second parent in an AFDC-
E family participate in JOBS if the qualifying parent fails or
refuses to participate as required without good cause.

NEW SECTION

WAC 388-300-0400 Participation exemptions. (1)
The department shall determine a person’s exemption status
for JOBS at application, redetermination, and at any change
of circumstance of the AFDC case.

(2) A recipient shall be exempt from required JOBS
participation if the person is:

(a) Fifteen years of age or younger;

(b) Seventeen years of age or younger and is attending
full-time an elementary, secondary, vocational, or technical
school;

(c) Sixty years of age or older:

(d) 111, when the department determines on the basis of
medical evidence or other sound basis that the illness or
injury is serious enough to temporarily prevent entry into
employment, education, or training;

(e) Incapacitated, when verified by the department that
a physical or mental impairment, determined by a physician
or licensed or certified psychologist, prevents the person
from engaging in employment or training under JOBS.
Incapacitation may include a period of recuperation after
childbirth if prescnbcd by a physician;

(f) Residing in a remote location requiring two hours or
more round-trip travel time from a JOBS program or activity
site when the person uses reasonably available public or
private transportation. When normal round-trip commuting
time in the area is two hours or more, the department shall
not consider the person to be residing in a remote location
except when the person’s round-trip commuting time exceeds
the accepted community standards. Travel time is exclusive
of time necessary to transport a child to and from a child
care facility.

(g) Needed in the home to care for another ill or
incapacitated household member, as determined by a
physician or a licensed or certified psychologist, and no
other appropriate member of the household is available to
provide the needed care;

(h) Working thirty or more hours a week;

(i) Pregnant, and it has been medically verified that the
child is expected to be born in the month in which participa-
tion would be required or within the following six-month
period;

(j) The parent or other caretaker relative of a child less
than three years of age and personally providing care for the
child. The department shall require a custodial parent
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nineteen years of age or younger who has not completed
high school or GED to participate in basic educational
activities regardless of the age of the youngest child. The
department shall exempt only one parent or other caretaker
relative under this provision;

(k) The parent or other caretaker relative personally
providing care for a child less than six years of age, unless
the department guarantees child care and that the person is
not required to participate in JOBS more than twenty hours
per week. The department shall exempt only one parent or
other caretaker relative under this provision;

() A full-time volunteer serving under the Volunteers in
Service to America (VISTA), under Title I of the Domestic
Volunteer Service Act of 1973.

(3) The department shall:

(a) Re-evaluate the exemption status of a recipient when
a condition specified in subsection (2) of this section is
expected to end, but not less frequently than at the redeter-
mination of AFDC eligibility; and

(b) Notify the recipient and appropriate service provid-
ers of a change in the recipient’s exemption status within ten
working days.

(4) The department shall consider an applicant or
recipient of AFDC claiming exemption status from JOBS
participation requirements exempt until the department
determines the status of such person.

(5) A recipient of AFDC shall not be required to
participate in the JOBS program until notified of the need to
do so by:

(a) The department; or

(b) The tribal entity operating a tribal JOBS program.

NEW SECTION

WAC 388-300-0500 Required participation. (1) The
department shall ensure that before a nonexempt AFDC
recipient is required to further participate in JOBS compo-
nents the service provider has:

(a) Conducted an assessment of the person’s employ-
ability; and

(b) Developed an employability plan for the person.

(2) The department may require a nonexempt AFDC
recipient to participate in JOBS components and activities.

(3) A nonexempt AFDC recipient who is required to
participate and who fails or refuses to participate in JOBS
without good cause shall be subject to a sanction under
WAC 388-300-3400.

(4) The department shall not require a nonexempt
AFDC recipient to participate in JOBS unless the department
guarantees child care under chapter 388-51 WAC and under
the limitations set forth in WAC 388-300-0400(k) for a
dependent child in the household who is:

(a) Twelve years of age or younger; or

(b) Thirteen years of age or older with special needs.

(5) The department may require both parents in an
AFDC-E household to participate in JOBS if the department
guarantees child care.

(6) The department may only require an AFDC recipient
to participate in JOBS when funding is available to provide
the supportive services needed by the person to participate
in the required activities.
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(7) The department shall sanction a nonexempt recipient
who volunteers to participate in JOBS if the person fails or
refuses to participate in approved employability plan compo-
nents or activities. The department shall not subject volun-
teers for the work supplementation program, as described
under WAC 388-300-2900, to a sanction for refusing or
failing to participate in that activity.

(8) The department shall not impose a sanction under
subsection (7) of this section until:

(a) A good cause determination is made under WAC
388-300-3200; and

(b) When appropriate, conciliation services under WAC
388-300-3300 have been offered.

NEW SECTION

WAC 388-300-0600 Referral to pathways. (1) The
department shall refer nonexempt AFDC applicants or
recipients or exempt volunteers to specific service providers
for JOBS program or other services at the time of AFDC
eligibility determination or redetermination.

(2) The department may refer one or both nonexempt
parents in a household applying for AFDC-E to the re-
employment pathway described in WAC 388-300-0700 if the
parent is:

(a) Twenty-four years of age or younger and has
completed high school or GED; or

(b) Twenty-five years of age or older.

(3) The department shall refer nonexempt AFDC-R
applicants to the re-employment pathway described in WAC
388-300-0700 if:

(a) The parent’s most recent job in the last twelve
months paid at least six dollars and fifty cents an hour; and

(b) The parent is:

(i) Eighteen years of age or older and has completed
high school or GED; or

(ii) Twenty-four years of age or older.

(4) The department shall refer the following nonexempt
AFDC applicants, recipients, or dependent children to the
young person education pathway described in WAC 388-
300-0800:

(a) Twenty-three years of age or younger nonexempt
AFDC-R applicants or recipients who have not completed
high school or GED;

(b) Twenty-four years of age or younger nonexempt
AFDC-E applicants or recipients who have not completed
high school or GED;

(c) Dependent children in an AFDC household who are:

(i) Over sixteen and under nineteen years of age; and

(ii) Not attending high school.

(5) The department shall refer any AFDC household
member who appears to be disabled under WAC 388-511-
1105 to the disability advocacy pathway as described under
WAC 388-300-1000.

(6) The department shall refer nonexempt AFDC
applicants or recipients not meeting the criteria in subsec-
tions (2), (3), and (4) of this section to the employment
investment pathway described in WAC 388-300-0900.

(7) The department shall ensure that all referred persons
have the opportunity to begin the assessment and employ-
ability plan development process at the person’s first contact
with the pathway service provider.
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(8) The department may authorize a service provider to
refer a participant to other pathway service providers when
an assessment indicates an inappropriate assignment based
on factors including, but not limited to, the participant’s
educational, physical, mental or occupational skill level, or
the local labor market.

(9) The department shall inform persons of their right to
complaint or grievance under WAC 388-300-3500 regarding
pathway assignment at the time of such assignment.

NEW SECTION

WAC 388-300-0700 Re-employment pathway. (1)
The department shall ensure the re-employment pathway
provides focused employment services to recipients who:

(a) Already possess job skills; or

(b) Are most likely to be re-employed with minimal
services.

(2) The service provider shall ensure that persons in the
re-employment pathway are provided with:

(a) An assessment of the person’s employability as
described in WAC 388-300-1100 and employability plan
development under WAC 388-300-1200; and

(b) Supportive services in the pathway activities before
assigning the person to a component.

(3) The service provider shall immediately refer the
person to the employment investment pathway as described
under WAC 388-300-0900 when the service provider
determines under the assessment described under WAC 388-
300-1100 that the person is not competitive in the local labor
market.

(4) The service provider shall, within -available funds,
provide the following services to persons in the re-employ-
ment pathway:

(a) Job readiness training under WAC 388-300-2300;

(b) Job search assistance under WAC 388-300-2400;
and

(c) ESL in conjunction with activities specified in
subsections (a) and (b) of this section.

(5) The service provider shall refer participants who
need child care services to the department.

(6) The service provider shall:

(a) Monitor the participant’s activity to ensure that the
pathway services continue to meet the employability needs
of the participant; and

(b) Refer a participant to a service provider in another
pathway when:

(i) The time limits of job search under WAC 388-300-
2400 have been reached before the participant has obtained
employment; or

(ii) An assessment of the participant’s progress in
obtaining employment indicates another JOBS activity is
more appropriate.

(7) The department shall sanction under WAC 388-300-
3400 those nonexempt participants who fail or refuse to
participate in pathway activities in accordance with the
person’s employability plan developed under WAC 388-300-
1200.
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NEW SECTION

WAC 388-300-0800 Young person education path-
way. (1) The young person education pathway shall provide
specialized services including parenting classes, and family
planning education and services, to persons referred under
WAC 388-300-0600.

(2) The department shall ensure that an AFDC custodial
parent in the young person education pathway is provided
with an assessment of:

(a) The person’s living arrangement, as described in
WAC 388-265-1275, if the person is an unmarried pregnant
or parenting minor seventeen years of age or younger;

(b) Family issues which may affect the person’s
employability, including the needs of the participant’s
children; and

(c) The participant’s knowledge of and need for family
planning, and referral to appropriate resources.

(3) The service provider shall provide JOBS participants
with:

(a) An assessment under WAC 388-300-1100; and

(b) Employability plan development under WAC 388-
300-1200.

(4) The service provider shall ensure the JOBS compo-
nents available under WAC 388-300-2200 are provided to
persons in the young person education pathway within the
age and program limits specified in that section.

(5) The department may require a nonexempt AFDC
custodial parent in the young person education pathway to
participate in the JOBS educational activities set forth in the
person’s employability plan.

(6) The department may require a dependent child in an
AFDC household who is sixteen or seventeen years of age
to participate in high school completion or GED.

(7) The service provider shall monitor the participant’s
activity to ensure that pathway services continue to meet the
participant’s employability needs.

(8) The service provider shall ensure that a person
participating in a JOBS component in the young person
education pathway is provided with supportive services as
required for the person to participate in the activities.

(9) The service provider shall refer the participant to the
department for child care services as required for the person
to participate in the pathway activities.

(10) The service provider shall refer persons in the
pathway to the employment investment pathway service
provider when:

(a) The person completes high school or GED; or

(b) An assessment of the person’s progress in the
activities indicates that another JOBS activity or other
activity is more appropriate.

(11) The department shall sanction under WAC 388-
300-3400 nonexempt AFDC recipients, including nonexempt
custodial parents nineteen years of age or younger who:

(a) Have been required to participate in basic education
activities under WAC 388-300-2200(5); and

(b) Fail or refuse to participate in pathway activities in
accordance with the person’s employability plan under WAC
388-300-1200.
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NEW SECTION

WAC 388-300-0900 Employment investment path-
way services. (1) The employment investment pathway
shall provide a participant with job search, job readiness, job
skills training, or basic or post-secondary educational
services, or work-related activities to assist the person to find
and retain employment.

(2) The service provider shall ensure a participant in the
employment investment pathway is provided:

(a) An assessment of the person’s employability as
described in WAC 388-300-1100; and

(b) Employability plan development as described in
WAC 388-300-1200.

(3) The service provider shall ensure the following
JOBS services are provided to persons in the employment
investment pathway within available funds:

(a) JOBS component activities described in WAC 388-
300-2200 through WAC 388-300-3100 to the extent that
participants meet the criteria for such components and funds
are available; and

(b) Supportive services as required for the person to
participate in the pathway activities.

(4) The service provider shall refer the participant to the
department for child care services as required for the person
to participate in the pathway activities.

(5) The service provider shall monitor the participant’s
JOBS activity to ensure the pathway services continue to
meet the participant’s employability needs.

(6) The department shall sanction under WAC 388-300-
3400 a nonexempt participant who fails or refuses to
participate in pathway activities in accordance with the
person’s employability plan developed under WAC 388-300-
1200.

NEW SECTION

WAC 388-300-1000 Disability advocacy pathway.
(1) The disability advocacy pathway service provider shall:

(a) Offer facilitation services to maximize income levels
available to families with disabled family members; and

(b) Assist these family members to receive services for
which they are eligible from the most appropriate state or
federal program.

(2) The department shall ensure a person in the disabili-
ty advocacy pathway is provided with:

(a) An evaluation of the severity and potential duration
of the person’s potentially disabling condition using WAC
388-511-1105;

(b) Referral to division of vocational rehabilitation, as
appropriate; and

(c) As appropriate, assistance to a person filing applica-
tion for:

(i) Old age and survivor’s disability insurance;

(ii) Supplemental security income; and

(iii) Medicaid; or

(iv) An appeal to an adverse decision made by the
Social Security Administration regarding the person’s
eligibility for such benefits as provided under Titles II, X VI,
and XIX of the Social Security Act.

(3) The department shall not require a person to apply
for federal services or benefits to replace receipt of AFDC
benefits for the person or the person’s child.
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(4) The department may refer a person in the disability
advocacy pathway to another pathway or another type of
service when an assessment indicates another service is more
appropriate or will more effectively meet the person’s needs.

NEW SECTION

WAC 388-300-1100 Employability assessment. (1)
The service provider and the participant shall jointly com-
plete an assessment of the participant’s employability before
the person’s participation in a JOBS component.

(2) The service provider must provide the person with
an assessment prior to the person beginning any JOBS
activity including initial job search.

(3) The service provider shall ensure the person has the
opportunity to begin the assessment process within ten
working days of the date the person was referred to the
service provider.

(4) The service provider shall assess the participant’s
employability based on the person’s:

(a) Literacy level and English language proficiency;

(b) Educational level and school experiences;

(c) Age;

(d) Occupational skills;

(e) Work maturity skills;

(f) Job finding skills;

(g) Skills deficiencies;

(h) Work history;

(i) Occupational aptitudes and employment goal prefer-
ence;

() JOBS supportive service needs including transporta-
tion reimbursement; :

(k) Needs for child care;

(1) Local labor market to include factors relating to local
employment opportunities for the participant’s approved
employment goal as provided for under WAC 388-300-1200
(5) and (6); and

(m) Other factors which the department determines to be
relevant to the employability of the participant.

(5) The service provider shall ensure the employability
assessment includes a review of the family circumstances,
which may include the needs of the participant’s children.

(6) The service provider:

(a) Shall conduct the assessment through face-to-face
interviews which are preferable, telephone conversations, or
other forms of direct communication; and

(b) May use various methods including testing and self-
assessment instruments.

NEW SECTION

WAC 388-300-1200 Employability plan. (1) The
service provider and the participant shall jointly develop an
employability plan based on the assessment described in
WAC 388-300-1100.

(2) The service provider shall ensure the elements
identified in the assessment under WAC 388-300-1100 (4)
and (5) are considered when developing an employability
'plan with the participant.

(3) The service provider shall take into consideration the
following elements when developing an employability plan
with and for the participant:
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(a) Preferences of the participant to the extent possible
given the goals and constraints of the department, including
program resources, available services, and local employment
opportunities;

(b) Available JOBS program resources; and

(c) The federal requirements for participation rate, target
group expenditure rate, and unemployed parent program
participation rate to ensure the continuation of enhanced
federal matching rates for state funds.

(4) The service provider shall ensure that the employ-
ability plan contains an employment goal which has been
developed in consultation with the participant.

(5) The service provider shall have employment goal
approval authority within the following guidelines:

(a) The employment in the occupation is available in the
participant’s local labor market; and i

(b) The employment goal provides the participant with
wages which lead to the person’s family becoming ineligible
for an AFDC grant due to earnings; and

(c) The participant does not have competitive skills in
an occupation different than the proposed employment goal
at a wage sufficient to make the person’s family ineligible
for an AFDC grant due to earnings; and

(d) The participant requires twenty-four months or less
to complete a job skills training program at a technical
college or employment certification program at a community
college as specified under WAC 388-300-2500 in order to be
competitive in the local labor market in the occupation; or

(e) The participant requires ninety quarter credit hours
or sixty semester credit hours or less to complete an associ-
ate degree or a baccalaureate degree excluding prerequisite
courses at an institution as specified under WAC 388-300-
2600 to be competitive in the labor market in the occupation.

(6) The service provider shall consult with the depart-
ment when the occupational goal or component may be
appropriate but does not meet the guidelines in this section
or in WAC 388-300-1300, or WAC 388-300-2200 through
WAC 388-300-3100.

(7) The department shall have final approval authority
for a participant’s employment goal and component assign-
ment.

(8) Participants who have been denied approval of an
employment goal shall have the right to conciliation and, if
requested, a fair hearing.

(9) The service provider shall ensure that the employ-
ability plan includes:

(a) Labor market information relative to the employment
goal;

(b) The component activities to be undertaken by the
participant as approved under WAC 388-300-1200.

(c) The supportive services and child care needed by the
participant to take part in JOBS;

(d) Any other needs of the family that might be met by
JOBS, such as participation of a dependent child in drug
education or life skills planning sessions; and

(e) Any job search or other participation requirements
placed upon the participant.
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NEW SECTION

WAC 388-300-1300 Component approval. (1) The
service provider shall approve a component for inclusion on
an employability plan before the participant may begin
participation in the component.

(2) A participant is not eligible for JOBS funding for
component costs, supportive services, or child care for a
component unless the service provider has approved the
component or the component would meet the approval
criteria for inclusion on the person’s employability plan.

(3) The service provider shall approve job search for
inclusion on a participant’s employability plan when the
participant would benefit from labor market information,
assistance in identifying prospective employers, and other
guidance provided in the job search component while
conducting a focused job search effort.

(4) The service provider shall approve other components
for inclusion on a participant’s employability plan when the
following criteria have been met:

(a) The participant requires new or additional vocational,
occupational, job search, job readiness, or other employment-
related skills and abilities in order to find and retain employ-
ment in the local labor market; and

(b) The component provides specific occupational skills
or abilities needed by the participant to enter or re-enter
employment in the participant’s approved employment goal;
and

(c) The component will enable the participant to become
employed in the participant’s approved employment goal;
and

(d) Objective measurements such as tests or previous
academic achievement indicate the participant possesses the
aptitude, skills, or abilities to complete the component and
work in the occupation; and

(e) Completion of the component does not provide the
participant with an associate or bachelor degree or post-
graduate degree if the participant already possesses a
bachelor degree; and

(f) The component does not:

(i) Include religious worship, exercise, or instruction; or

(ii) Serve to assist, promote, or deter religious activity;
and

(g) The participant meets the specific component criteria
as listed in WAC 388-300-2200 through WAC 388-300-
3100.

NEW SECTION

WAC 388-300-1400 Funding priority criteria. (1)
The department shall ensure that JOBS funds are obligated
and expended in a manner that maximizes JOBS program
federal match rates as specified in 45 CFR 250.73 and 45
CFR 250.74.

(2) The department shall have the authority to adjust
funding levels among priority groups in subsection (3) of
this section when the department is not meeting the follow-
ing federal requirements:

(a) Fifty-five percent of all JOBS funds expended on
target group members;

(b) Achievement of the required participation rate of
nonexempt AFDC recipients in JOBS program components
as specified in 45 CFR 250.74; and
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(c) Achievement of the required AFDC-E program
participation rate in work-related JOBS program components
or employment under WAC 388-300-2100 as specified in 45
CFR 250.74. :

(3) To achieve the federal requirements specified in
subsection (2) of this section, the department shall make
JOBS funded services available to eligible AFDC-E and
AFDC-R households in the following priority:

(a) All AFDC-E cases;

(b) Exempt and nonexempt target group AFDC-R cases
provided that volunteers are given first consideration in
determining the priority of participation within target groups;

(c) All other nonexempt cases; and

(d) All other cases or dependents.

(4) The service provider shall have the authority to
determine if a participant is eligible for JOBS component
costs, supportive services, or child care already identified on
the person’s employability plan when the participant has
made independent changes in any of the following plan
elements:

(a) Employment goal;

(b) Course of educational or training activities; or

(c) Component activity.

(5) The department shall ensure that, within available
funds, a participant continues to receive funding to support
the components and services identified in the participant’s
employability plan if the component and services are
available in the community service office from which the
participant is receiving an AFDC grant when the participant:

(a) Changes geographic location to the extent that the
person’s AFDC case management is transferred to a different
community service office in Washington state; and

(b) Continues the plan activities without interruption.

(6) The service provider shall allocate its funds in
accordance with the priority groups identified in subsection
(3) of this section, to the extent funds are available.

(7) The service provider shall fund component costs and
supportive services identified on the employability plan, in
accordance with the priority groups listed in subsection (3)
of this section, when the service provider has approved
components.

(8) The service provider shall fund a participant’s one- -

time work-related services without regard to the priority
group status of the participant.

NEW SECTION

WAC 388-300-1500 Annual review for continued
funding, (1) The service provider shall review all employ-
ability plans to determine whether to continue funding the
participant’s employability plan components after the close
of a state fiscal year. .

(2) The service provider shall conduct annual reviews
before the beginning of the federal fiscal year (October 1).

(3) The service provider shall perform the following
tasks at the annual review of each participant:

(a) Determine if the participant has made or is continu- -

ing to make satisfactory progress or participating satisfacto-
rily in the most recently assigned component based on the
reviews of the participant’s progress conducted throughout
the previous year;
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(b) Approve components for inclusion on the employ-
ability plan for the following state fiscal year, subject to
funding limitations for participant assignment, based on the
component assignment criteria in WAC 388-300-2200
through WAC 388-300-3100; and

(c) Obligate funds for component costs and supportive
services approved for inclusion on the participant’s employ-
ability plan in accordance with the funding priorities estab-
lished in WAC 388-300-1400.

(4) The service provider shall have the authority to
establish waiting lists for participants who have been denied
component activities because of a lack of available funds for
that specific component.

NEW SECTION

WAC 388-300-1600 Component costs and supportive
service funding conditions. (1) A JOBS participant shall
use other funding sources, such as Pell grants or VISTA
stipends, before receiving JOBS funding for post-secondary
and job skills training component costs and supportive
services costs, as described under chapter 388-51 WAC.

(2) The department shall not require a participant to
accept student loans when offered as part of a student
financial aid package.

(3) The department shall not authorize funding of
components costs for participants participating in self-
initiated education or training under WAC 388-300-3000.

(4) A JOBS participant shall be eligible for JOBS
funding of component costs, supportive services, and child
care for a component when:

(a) The service provider has approved the component
for inclusion on the person’s employability plan; and

(b) The person has provided the service provider with
all information regarding student financial aid or other
available resources; and

(c) The person is a member of a priority group for
which funding is available; or

(d) Funding for component costs or supportive services
were previously denied due to lack of funds, provided that:

(i) Funds subsequently become available; and

(ii) The participant was on a waiting list for funding
under WAC 388-300-1700.

NEW SECTION

WAC 388-300-1700 Lack of program funds. (1) The
department shall establish waiting lists for referrals to service
providers when the service provider has exhausted available
pathway funds.

(2) The department shall:

(a) Determine which priority groups will be deferred to
waiting lists;

(b) Create referral waiting lists for participants who
have been denied access to services due to lack of priority
group funds;

(c) Rank participants on the waiting list for the person’s
priority group according to the date the participant was

enied access to program services; and

(d) Issue the participant a written notice that access to
services are denied due to lack of funds.
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(3) If funds become available during the state fiscal
year, the department shall refer the participant to a program
service provider according to:

(a) The priority group status of the participant; and

(b) The participant’s ranking in the priority group as
determined under subsection (2)(c) of this section.

(4) When a service provider has exhausted funds or
capacity to deliver services for component costs or support-
ive services for specific components, the service provider
shall:

(a) Inform the department that funds are not available to
support an approved component for a specific JOBS partici-
pant;

(b) Create funding waiting lists for participants who will
be issued written funding denials by the department based on
the lack of component funds; and

(c) Place a participant on a waiting list for component
funding when funding is not available. The service provider
shall rank the participant on the list according to the date the
service provider informed the department that funding was
not available for that person.

(5) The department shall issue any funding denial
notices required due to lack of program funds under subsec-
tions (1) or (4) of this section in accordance with WAC 388-
300-1900. '

NEW SECTION

WAC 388-300-1800 Termination of payments for
component costs, supportive services, and child care. (1)
The service provider shall terminate payments for component
costs or supportive services related to an approved compo-
nent when so directed by the department.

(2) The department may direct the service provider to
terminate component cost or supportive service payments
when:

(a) The service provider has notified the department that
the participant:

(1) Is not meeting the definition of satisfactory progress
in WAC 388-300-0200; or

(i1) Has ceased to participate in the component before
completion of the activity;

(b) The department independently determines the
conditions in subsection (2)(a) of this section exist.

(3) The department may terminate child care payments
when:

(a) The JOBS service provider has notified the depart-
ment that the participant:

(i) Is not meeting the definition of satisfactory progress
in WAC 388-300-0200;

(ii) Has ceased to participate in the component before
completion of the activity.

(b) The department independently determines the
conditions in subsection (3)(a) of this section exist. Howev-
er, the department must notify both the JOBS service
provider and the child care service provider of such termina-
tion at the time the department sends notice to the partici-
pant.

(4) The department shall ensure that participants whose
component costs and supportive services are terminated
under subsection (2) of this section receive advance written
notice under WAC 388-300-1900.
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(5) Participants shall have the right to appeal decisions
made under this section through the department’s fair
hearing process under WAC 388-300-3600.

NEW SECTION

WAC 388-300-1900 Notice of component decisions
or funding decisions. (1) The department shall provide
participants with written notification of decisions regarding
denial of:

(a) Components considered for inclusion on an employ-
ability plan; or

(b) Funding of component costs, supportive services, or
child care.

(2) The department shall provide participants with
written notification of departmental decisions to terminate
previously approved component costs and supportive
services.

(3) The department shall ensure denial or termination
notices include:

(a) The reason for the decision;

(b) A statement of the legal basis for the action;

“(c) A description of the component, component cost,
supportive service, or child care which has been denied or
which will be terminated;

(d) The amount of funds denied or disallowed for
continued payment in the case of terminations; and

(e) The circumstances under which the person is entitled
to continued participation or benefits pending the outcome of
a fair hearing under WAC 388-300-3600.

(4) The department shall notify participants of a
decision to deny components, component costs, supportive
services, or child care within ten working days of the denial
decision.

(5) The department shall notify participants of the
service provider’s intention to terminate component costs or
supportive services at least ten working days prior to the
termination or other action.

(6) The department shall ensure the written notification
sent to participants informs the participant of their right to
appeal any part of the decision under WAC 388-300-3600.

NEW SECTION

WAC 388-300-2000 Child care. (1) The department
shall guarantee a JOBS participant Title IV-A child care
under chapter 388-51 WAC for the period of time the
participant is: A

(a) Participating in an approved JOBS component or an
approvable component under WAC 388-300-1300;

(b) Waiting to enter JOBS or employment and during
gaps in participation within the following limitations:

(i) For up to two weeks in normal circumstances; or

(i) For up to one month if child care would otherwise
be lost and the activity is scheduled to begin during the
month.

(c) For employment for the period of time available for
transitional child care under chapter 388-51 WAC.

(2) The department shall not deny a JOBS participant
child care due to the lack of program funds for component
costs and supportive services if the person is participating in
an approved component under WAC 388-300-1300 without
JOBS program funding.
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(3) The department may terminate JOBS child care if
approved components are terminated as described under
WAC 388-300-1800.

NEW SECTION

WAC 388-300-2100 Unemployed parent program.
(1) The department may require one or both parents in an
AFDC-E household to participate a minimum of sixteen
hours a week in one or a combination of the following JOBS
components or employment-related activities:

(a) WEX;

(b) OJT;

(c) Work supplementation;

(d) Unsubsidized employment;

(e) Job search for the first two months of AFDC
eligibility; or

(f) Work study assignments which are part of a student
financial aid package.

(2) The department shall consider participation in the
Washington Service Corp under RCW 50.65.030 as partici-
pation in an employment-related activity for purposes of this
section.

(3) The department may require an AFDC-E parent
twenty-four years of age or younger who has not completed
high school or equivalent to participate in educational
activities as described in WAC 388-300-2200 in lieu of the
activities in subsection (1) of this section.

(4) The department shall consider a person making
satisfactory progress, as defined in WAC 388-300-0200, in
an educational activity provided for in subsection (2) of this
section to be meeting the participation requirements for the
unemployed parent program.

NEW SECTION

WAC 388-300-2200 Basic educational activities. (1)
The department may require specific AFDC recipients who
have not completed high school or GED certification to
participate in basic educational activities.

(2) The service provider shall ensure that high school,
GED certification or other educational activities are included
in the employability plan for the following participants:

(a) A custodial parent nineteen years of age or younger
who has not completed high school or equivalent;

(b) An AFDC-E parent who has not completed high
school or equivalent and is:

(i) Twenty-four years of age or younger; and

(ii) Not participating in at least sixteen hours per week
in work activities or unsubsidized employment as described
under WAC 388-300-2100; or

(c) Dependent children in an AFDC household who are
sixteen or seventeen years of age who have not completed
high school or equivalent and are not in high school.

(3) The service provider may determine that high school
completion or GED certification is not appropriate for:

(a) An AFDC-R custodial parent twenty to twenty-four
years of age who has:

(i) A basic literacy level; ‘

(ii) An approved employment goal which does not
require a high school diploma or GED;

(b) An AFDC-R custodial parent eighteen or nineteen
years of age who:
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(i) Is participating in another JOBS program activity
which will lead to self-sufficiency; or

(ii) Has been denied admittance to a school or a training
institution due to the participant’s behavior or the
institution’s administrative reasons;

(c) An AFDC-R custodial parent or a dependent child
sixteen or seventeen years of age when:

(i) An individual assessment, which does not rely solely
on grade completion, indicates that the education or GED is
not in the best interests of the person or the person’s family;
and

(ii) The person is participating in another JOBS educa-
tional activity or in skills training activities, combined with
education.

(4) The department may require nonexempt custodial
parents eighteen or nineteen years of age to participate in
training or work activities, subject to the twenty-hour limit
in WAC 388-300-0400 instead of high school completion or
GED certification when:

(a) The parent fails to make satisfactory progress in
successfully completing the educational activity; or

(b) Participation in educational activities is inappropriate
for the parent based on an educational assessment and the
parent’s employment goal. The department shall ensure such
determinations:

(i) Occur before an education activity assignment; and -

(ii) Are based on an employment goal described in the
employability plan.

(5) The department may require basic and remedial
education for any JOBS participant who:

(a) Has not completed a high school education;

(b) Does not have at least a grade 8.9 basic literacy
level; and

(c) Is twenty years of age or older and needs basic
literacy services to function at a level which meets the
standards of local employers.

(6) The department shall require English proficiency
education for a participant who lacks sufficient English
language skills to allow employment commensurate with the
participant’s approved employment goal.

(7) Service providers shall encourage a JOBS participant
to participate in educational components as one component
in an employability plan when the participant:

(a) Has not completed high school;

(b) Does not demonstrate basic literacy level achieve-
ment;

(c) Has an employment goal which requires high school
completion or GED; or

(d) Needs remedial or English proficiency education to
meet current standards of the local labor market.

(8) The service provider shall require all participants in
educational activities to participate full-time, as defined by
the educational institution, unless the participant is concur-
rently engaged in another JOBS component.

NEW SECTION

WAC 388-300-2300 Job readiness activities. (1) The
.department shall ensure job readiness activities prepare
participants for work by assuring that participants:

(a) Are familiar with general workplace expectations;
and .
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(b) Exhibit work behavior and attitudes necessary to
compete successfully in the labor market.

(2) Job readiness activities include, but are not limited
to:

(a) Life skills training, including, but not limited to,
self-esteem building and communication skills training;

(b) Job search techniques, including, but not limited to:

(i) Resume writing skill development;

(i) Interviewing skills development; and

(iii) Job search skill development related to accessing
unadvertised job openings.

(c) Identifying employer expectations; and

(d) Learning how to access and use labor market
information for the purpose of identifying which employers
are most likely to be hiring employees; and

(e) Job retention skills including, but not limited to:

(i) Conflict resolution;

(ii) Time management; and

(iii) Decision making.

(3) Within available funds, the service provider shall
require a participant to participate in job readiness when the
participant:

(a) Lacks job search skills;

(b) Does not have recent work history;

(c) Lacks work maturity skills;

(d) Has a history of poor job retention; or

(e) Is a young parent involved in education components.

NEW SECTION

WAC 388-300-2400 Job search program. (1) The
department shall ensure the job search program provides a
participant with information, job seeking skills training, one-
to-one support, and counseling needed by the participant to
find and to retain employment.

(2) The department shall ensure the following time
limits are applied to job search:

(a) In the initial twelve consecutive months that a family
is on assistance, the department shall not require participa-
tion in job search for more than sixteen weeks within the
following limits:

(1) An initial eight week period which begins on the date
of the application for assistance and continues for eight
consecutive calendar weeks; and

(i) An additional eight week period which can begin at
any time following the initial eight week period of job
search and does not have to be completed during consecutive
calendar weeks. "An additional eight week period" means
eight weeks of full-time participation or the equivalent. An
equivalent to full-time for eight weeks includes twenty hours
a week for sixteen weeks, or one day a week for forty
weeks.

(b) During subsequent years that a family is on assis-
tance, the person is eligible for job search for eight weeks of
full-time participation or the equivalent, as stated in
(2)(a)(ii);

() The department may require a participant to partici-
pate in job search beyond the sixteen week period in the
initial year and the eight week period during subsequent
years only if job search is performed as part of an educa-
tional, training, or employment component. For example, a
JOBS participant may be required to conduct a search for
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unsubsidized employment one day per week while participat-
ing in WEX; and

(d) The department shall ensure that if a family becomes
ineligible for AFDC, then reapplies, the potential JOBS
participant becomes eligible for an additional sixteen weeks
of job search, as provided under subsections (2)(a)(i) and (ii)
of this section.

(3) Participants in job search activities may engage in
activities including, but not limited to:

(a) Applying for job openings listed in newspapers or
with public or private agencies;

(b) Interviewing with employers for potential job
openings;

(c) Attending classes or workshops designed to provide
instruction or assistance with the job application process and
resume writing or interviewing with employers;

(d) Meeting with the service provider one-to-one or with
a group to develop an effective approach to finding employ-
ment; and

(e) Accepting referral to prospective unsubsidized job
openings developed for the participant by the service
provider.

(4) The service provider may require nonexempt
applicants or recipients to participate in job search when it
is included on the participant’s employability plan developed
under WAC 388-300-1200.

(5) The service provider shall establish specific require-
ments for each participant in job search including, but not
limited to:

(a) The number of employer contacts to be made by the
participant each week;

(b) The type of employment sought by the participant;
and

(c) The frequency of required reporting back to the
service provider.

(6) The department shall allow exempt target and
nontarget AFDC applicants and recipients to volunteer for
job search within available funds.

(7) The service provider may assign a participant in the
employment investment pathway to job search when job
search services will assist the person enter or re-enter
employment and the participant:

(a) Has recent work history; and

(b) Has skills for employment currently available in the
participant’s local labor market;

(c) Is completing or assigned to job readiness or a work-
related component; or

(d) Volunteers to participate in job search.

(8) The service provider shall ensure that the component
meets the criteria for approval in WAC 388-300-1300.

(9) The department may require a person to participate
or a person may volunteer to participate in initial job search
under subsection (2) of this section provided:

(a) An applicant is not required to participate in initial
job search as a condition of eligibility for AFDC;

(b) The department does not delay the processing of a
person’s application for AFDC due to participation in initial
job search;

(c) The service provider has conducted an assessment of
the participant’s employability under WAC 388-300-1100;
and
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(d) Initial job search may extend beyond the date of
eligibility determination.

(10) The service provider may require job search under
subsection (2)(c) of this section if it is designed to improve
the participant’'s employment prospects.

(11) The service provider shall terminate job search if
an assessment of the person’s progress in obtaining employ-
ment indicates another JOBS activity is more appropriate.

(12) The service provider shall refer the participant to
the employment investment pathway or other services within
the pathway if job search is terminated under subsection (11)
of this section.

NEW SECTION

WAC 388-300-2500 Jobs skills training. (1) The
department shall ensure job skills training provides a
participant with specific occupational skills through instruc-
tion in a classroom, laboratory, or workshop setting.

(2) The service provider shall approve job skills training
for inclusion in a participant’s employability plan when:

(a) The participant lacks job skills to compete in the
local labor market at a wage level that would make the
person’s family ineligible for an AFDC grant due to earn-
ings;

(b) The participant has an employment goal which
requires the participant to acquire occupational skills beyond
those the person currently possesses provided that such skills
could not be achieved through participation in available
openings in:

(i) On-the-job training under WAC 388-300-2800; or

(ii) The work experience program under WAC 388-300-
2700.

(c) The criteria for approving a JOBS component for
inclusion in a participant’s employability plan under WAC
388-300-1300 have been met;

(d) Completion of the job skills training would take no
more than twenty-four months; and

(e) The participant has fulfilled all entrance require-
ments set forth by the institution.

(3) The service provider shall ensure that job skills
training is available to a parent in an AFDC-E household
only when at least one parent in the household is participat-
ing a minimum of sixteen hours a week in a component
allowed under the unemployed parent program under WAC
388-300-2100.

(4) Institutions providing job skills training must be:

(a) An institution of higher education defined under
section 11(a) or section 381 (a), (b), or (c) of the Higher
Education Act of 1965, as amended;

(b) A vocational school meeting the provisions of
section 435 (b) or (c¢) of the Higher Education Act, as
amended; or

(¢) A public institution the state has authorized to
provide such a program within the state.

NEW SECTION

WAC 388-300-2600 Post-secondary education. (1)
The department shall ensure post-secondary education
provides a participant with specific academic instruction and
occupational skills through instruction in a classroom setting.
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(2) Within available funds, the service provider shall
approve post-secondary education for inclusion in a
participant’s employability plan when the participant:

(a) Lacks job skills to compete in the local labor market
at a wage level that would make the person’s family ineligi-
ble for an AFDC grant; and

(b) Has an approved employment goal which requires
that the participant acquire occupational skills beyond those
which could be achieved through participation in:

(i) Job skills training under WAC 388-300-2500; or

(ii) On-the-job training under WAC 388-300-2800; or

(iii) The work experience program under WAC 388-
300-2700.

(c) Meets the criteria for approving a JOBS component
for inclusion in an employability plan as set forth in WAC
388-300-1300; and

(d) Is within ninety quarter credit hours or sixty semes-
ter hours of completion of the course of study, and the
required coursework can be completed within twenty-four
months.

(3) The service provider shall ensure that post-secondary
education is available to a parent in an AFDC-E household
only when at least one parent in the household is participat-
ing a minimum of sixteen hours a week in a component
allowed under the unemployed parent program as described
in WAC 388-300-2100.

(4) The service provider shall only consider component
approval when the institution providing the post-secondary
education is:

(a) An institution of higher education as defined under
section 11(a) or section 481 (a), (b), or (c) of the Higher
Education Act of 1965, as amended; or

(b) A public institution the state has authorized to
provide such a program within the state.

NEW SECTION

WAC 388-300-2700 Work experience program
(WEX). (1) The department shall ensure WEX provides a
JOBS participant with:

(a) Instruction in work practices essential to increase
work maturity;

(b) The opportunity to exercise skills specific to
employment in a supervised employment site with a public
or private nonprofit employer;

(c) The opportunity to experience working and learning
what the demands of employment are, both on the job and
at home; and

(d) The opportunity to conduct job search or participate
in job readiness activities while participating in a work
activity.

(2) The service provider shall consider WEX for
inclusion in a participant’s employability plan when the
participant:

(a) Is an AFDC-E household member who has been
unsuccessful in finding employment during the previous
eight or more weeks of job search;

(b) Possesses job skills but needs current work history;

. (c) Lacks work maturity; or

(d) Has been unable to retain previous employment for
reasons other than labor market conditions.
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(3) The service provider shall take into consideration the
participant’s prior education, training, proficiency, experi-
ence, skills, basic literacy, interests, and barriers to employ-
ment when determining if WEX is an appropriate assignment
for a participant.

(4) The service provider shall ensure:

(a) The component meets the conditions for approval in
WAC 388-300-1300;

(b) An AFDC recipient’s employment has priority over
participation in WEX;

(c) WEX assignments serve a useful public purpose in
a public or private nonprofit organization; and

(d) Agencies providing WEX opportunities meet
appropriate standards of health, safety, and other reasonable
working conditions at the work site.

(5) The department shall ensure that WEX positions:

(a) Meet the conditions of WAC 388-300-3700 regard-
ing displacement of regular employees; and

(b) Are not used to fill vacant, unfilled positions.

(6) The service provider may require a nonexempt
AFDC recipient to participate in WEX assignments for up to
twenty hours a week based on the participant’s work
experience needs and available funding;

(7) The service provider shall ensure that participants
assigned to WEX are:

(a) Assigned to one WEX assignment for not more than
nine months;

(b) Re-assessed following the completion of each WEX
assignment; '

(c) Covered by industrial insurance as required under
Title 51 RCW;

(d) Not required to perform tasks which:

(i) Are in any way related to religious, political,
electoral, or partisan activities; or

(ii) Would result in the displacement of a person
currently employed as provided under WAC 388-300-3700.

(e) Not required to travel unreasonable distances from
home or to remain away from home overnight to participate
in the WEX assignment without the participant’s consent;
and

(f) Not be required to use income or resources to pay
WEX participation costs.

NEW SECTION

WAC 388-300-2800 On-the-job training (OJT). (1)
The department shall ensure OJT provides a participant with
occupational skills through training at a work site.

(2) The service provider shall consider on-the-job
training for inclusion in a participant’s employability plan
when:

(a) The participant lacks skills which are in demand in
the local labor market at a wage level that will make the
participant’s family ineligible for an AFDC grant due to
earnings;

(b) The participant has basic skills in an occupation, but
requires additional occupational skills beyond those which
could be achieved through participation in the work experi-
ence program under WAC 388-300-2700;

(¢) The criteria for approving a JOBS component for
inclusion in an employability plan have been met as set forth
in WAC 388-300-1300; and
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(d) The participant meets the employer’s standards for
educational achievement.

(3) The service provider shall ensure:

(a) OJT assignment hours are consistent with the hours
in the normal work week for the occupation;

(b) The OJT assignment duration is consistent with the
federal Department of Labor Dictionary of Occupational
Titles Specific Vocational Preparation occupational guide-
lines; and

(c) The total amount of the reimbursement paid to the
employer does not exceed fifty percent of the total gross
wages for regular hours including, as appropriate, gross
wages paid to the participant for release time for training.

(4) OJT participants shall be compensated:

(a) At the same rates, including benefits and periodic
increases, as similarly situated employees or trainees; and

(b) In accordance with applicable law, but in no event
less than the higher of the federal minimum wage or
applicable state or local minimum wage.

(5) The department shall provide child care for OJT
participants under the income assistance child care program
as described in chapter 388-51 WAC.

(6) If an OJT participant becomes ineligible for AFDC
due to earned income rules, or in the case of a principal
earner in an unemployed parent case due to the one hundred
hour rule, such person shall:

(a) Remain a JOBS participant for the duration of the
OJT; and

(b) Be eligible for child care and other supportive
services as described under chapter 388-51 WAC.

(7) The service provider shall ensure the participant’s
OJT assignment meets the following conditions:

(a) State or local safety and health standards;

(b) Assignments are not related to political, electoral,
religious, or partisan activities;

(c) The employer provides industrial insurance coverage
as required under Title 51 RCW; and

(d) The employer provides unemployment compensation
coverage for the participant as required under Title 50 RCW.

(8) The department shall require that no work assign-
ment under this program displaces regular employees as
specified under WAC 388-300-3700.

(9) The department shall ensure that funds available to
carry out the program are not used to assist, promote, or
deter union organizing.

(10) When an OJT agreement has been terminated due
to the displacement of a regular employee, the JOBS
participant’s continued employment with the employer shall
be at the sole discretion of the person and the employer.

(11) The service provider shall terminate the subsidized
employment of JOBS participants if the place of employment
or its regular employees are involved in a strike, lockout, or
bona fide labor dispute.

NEW SECTION

WAC 388-300-2900 Work supplementation program
(WSP). (1) The department shall ensure WSP provides
employment opportunities to an otherwise eligible AFDC
recipient by using all or part of the person’s AFDC grant to
subsidize the person’s wages for up to nine AFDC payment
months.
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(2) The department may operate WSP as the employ-
ment partnership program (EPP) described in chapter 74.25A
RCW with the following provisions:

(a) The department shall contract with local community-
based organizations to develop employment positions in
EPP; and

(b) Participation in WSP shall be voluntary.

(3) An AFDC recipient shall not be subject to sanction
under AFDC rules for refusal to or failure to participate in
WSP.

(4) The department shall consider WSP participants to
be employed from the date of hire by the employer.

(5) WSP participants are eligible for:

(a) JOBS one-time work-related expenses for the first
thirty days of employment in a WSP assignment;

(b) The thirty dollars plus one-third of earned income
exclusion from income; and

(c) The work-related expense disregards.

(6) The department shall ensure that the WSP partici-
pant is considered an AFDC recipient regardless of the
family’s receipt of a residual AFDC grant.

(7) The department shall ensure that an AFDC-E
qualifying parent participating in WSP is considered to be in
a JOBS component rather than in employment for purposes
of the one hundred hour rule and therefore is not categori-
cally ineligible for AFDC due to working one hundred or
more hours a month.

(8) The department shall ensure that child care payments
are available for any eligible children of the participant for
the full length of the WSP employment.

(9) An eligible employer shall certify to the service
provider or to the local employment partnership council in
EPP sites that the employee’s employment complies with the
following conditions:

(a) Work conditions are reasonable and not in violation
of applicable federal, state, or local safety and health
standards;

(b) Employment activities are not related to religious,
political, electoral, or partisan activities;

(c) The employer provides industrial insurance coverage
as required under Title 51 RCW,

(d) The employer provides the participant with unem-
ployment compensation coverage as required under Title 50
RCW,; and

(e) Participants hired following the completion of the
subsidy period shall be provided benefits equal to those
provided to other employees including:

(i) Social security coverage;

(ii) Sick leave;

(iii) The opportunity to join a collective bargaining unit;
and

(iv) Medical benefits.

(10) The department shall ensure that no work activity
under this program:

(a) Conlflicts with WAC 388-300-3700; or

(b) Fills an established, unfilled position vacancy in the
work site.

(11) The department shall ensure that funds available to
carry out the program are not used to assist, promote, or
deter union organizing.

(12) When a work supplementation agreement has been
terminated due to displacement of a regular employee, the



Washington State Register, Issue 95-16

JOBS participant’s continued unsubsidized employment with
that employer is at the sole discretion of the person and the
. employer.

(13) The department shall terminate WSP subsidies to

an employer which becomes involved in a strike, lockout, or

bona fide labor dispute after the WSP subsidy period begins.

(14) The department shall ensure that work activities
under this program have promotional opportunities or
reasonable opportunities for an increase in the employee’s
wage.

(15) The department shall ensure that EPP positions
under WSP pay a minimum of five dollars per hour.

(16) Employers who participate in WSP may receive
subsidies at a rate of up to fifty percent of the employee’s
total gross wages.

(17) The department shall determine Medicaid eligibility
for a participant who is ineligible for a residual AFDC grant
as if the participant were an AFDC recipient.

(18) The department shall determine that a participant
who is ineligible for a residual cash grant due only to WSP
participation remains eligible for Medicaid benefits.

(19) Under chapter 74.25A RCW, the legislative
authority in the county in which EPP is operating shall
appoint an Employment Partnership Council (EPC).

(20) Under chapter 74.25A RCW, the EPC shall have
responsibility for:

(@) Recruiting and encouraging local employers to create
new job opportunities for AFDC recipients through EPP;

(b) Accepting employer’s certification of compliance
with the conditions set forth in subsection (3) of this section;

. (c) Determining if employers have terminated an EPP
employee’s unsubsidized employment without good cause as
required under subsection (20)(b) of this section; and

(d) Recommending to the department that subsidies
should be recovered when an employer has terminated an
EPP employee for reasons other than good cause.

(21) When an EPP work assignment does not last six
months following the EPP subsidization period, the depart-
ment shall, upon recommendation of the local employment
partnership council, recover state supplemented wages from
an employer from the beginning of the subsidization period
under subsections (22) and (23) of this section.

(22) The local employment partnership council shall
recommend to the department that the department recover
subsidies paid to the employer during WSP under the
following’conditions:

(a) The employer terminated before the end of six
months of unsubsidized employment, the employment of the
worker for whom the employer had previously received
wage subsidies; and

(b) The employer did not have good cause for terminat-
ing the employment of the employee under subsection (23)
of this section.

(23) The employment partnership council may determine
that good cause exists for termination of an employee when:

(a) The employee’s act or failure to act caused harm to
the employer’s business; or

(b) The employee was discharged for good cause due to

'nisconduct, or conviction of a felony or gross misdemeanor:

(i) As defined and determined under chapter 50.20 RCW
as amended; and :

(ii) As interpreted under WAC 192-16-019 as amended.
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NEW SECTION

WAC 388-300-3000 Self-initiated training or educa-
tion. (1) The department shall consider a person’s training
or education to be self-initiated if the person is enrolled in
or is attending school at the time the person would otherwise
begin participation in JOBS.

(2) The service provider shall conduct an assessment
under WAC 388-300-1100 before considering a component
for approval and inclusion in the participant’s employability
plan,

(3) The service provider shall ensure that the training or
education component meets the criteria for occupational goal
and component approval in WAC 388-300-1300.

(4) The service provider shall allow a person to continue
in the training or education activity when:

(a) The participant is attending at least half-time;

(b) The participant is making satisfactory progress in the
activity; and

(c) The course of study is consistent with the approved
employment goal.

(5) The service provider shall not cause the number of
hours available for self-initiated education or training to be
limited or restricted by assignment of the participant to
another component except in the case of an AFDC-E
household where one parent must be participating sixteen
hours per week in an unemployed parent program component
under WAC 388-300-2100.

(6) The JOBS program shall not pay-component costs
such as tuition, books, supplies, and fees for a participant’s
self-initiated training or education.

(7) Participants shall be eligible for JOBS child care and
supportive services while participating in approved self-
initiated training or education provided the provisions in
subsection (5) of this section are met in the case of AFDC-E
participants.

NEW SECTION

WAC 388-300-3100 Job development and placement
services, (1) Job development and placement services are
those activities conducted by a service provider on behalf of
a participant designed to:

(a) Solicit a public or private employer’s unsubsidized
job openings;

(b) Discover job openings with public or private
employers;

(c) Market participants for specific job openings; and

(d) Secure job interviews for participants.

(2) The service provider shall offer job development and
placement services to a participant when an assessment
indicates that the person:

(a) Has skills that are in demand in the local labor
market; and

(b) Has not been successful in job search efforts.

(3) The service provider shall focus job development
and placement efforts on the skills of an individual partici-
pant.

(4) The service provider shall ensure that the participant
is informed of the name of employers that will be or have
been contacted on that participant’s behalf.
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(5) The service provider shall ensure that information
provided to employers about a participant is made known to
that participant before contacting employers.

(6) The service provider shall not release information to
employers in addition to information regarding the
participant’s job skills without the participant’s written
authorization.

NEW SECTION

WAC 388-200-3200 Good cause for refusal or
failure to participate. (1) The department shall determine
whether a person has good cause:

(a) For refusal to or failure to participate in an assigned
JOBS component; or

(b) To accept or to retain employment.

(2) The department may determine good cause without
the participation of the participant. In such cases, the
determination process includes, but is not limited to, the
department independently:

(a) Determining if the person intentionally refused to or
failed to participate in JOBS;

(b) Documenting efforts to resolve the issues prior to
conciliation as provided in WAC 388-300-3300;

(c) Reviewing the case record to determine:

(i) Potential causes for refusal or failure to meet
program requirements; and

(ii) If the person may have had good cause for nonpar-
ticipation.

(3) The department may determine that the participant
has good cause for reasons including, but not limited to:

(a) A person is the parent or other needy caretaker of a
child five years of age or younger and the activity or
employment requires such person to participate more than
twenty hours per week. The department shall ensure this
subsection does not apply to a person subject to the provi-
sions for educational activities under WAC 388-300-2200;

(b) A person’s employment results in the family of the
participant experiencing a net loss of income. A net loss of
income results if the family’s gross income, less necessary
work-related expenses, is less than the cash assistance the
person was receiving before employment. The participant’s
grant income includes, but is not limited to, earnings,
unearned income, and cash assistance;

(c) A person’s physical, mental, or emotional inability
to perform the required activity;

(d) A person’s court-ordered appearance or temporary
incarceration;

(e) Urgent personal or family circumstances which
would interfere with successful participation;

(f) Breakdown in transportation arrangements with no
readily accessible alternate transportation;

(g) Inclement weather preventing a person, and others
similarly situated, from traveling to or participating in the
prescribed activity;

(h) The person is prevented from participating due to a
breakdown in child care arrangements, or unavailability of
child care; ’

(i) The nature of the required activity is hazardous to
the participant;

(j) A person’s required activity:
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(i) Interrupts a program in process for permanent
rehabilitation or self-support; or

(ii) Conflicts with an imminent likelihood of re-employ-
ment in the person’s regular occupation.

(k) Nonreceipt of participation requirements or a notice
of appointment with program staff;

(1) Availability of a position because of a labor dispute;

(m) A person’s refusal to accept major medical treat-
ment (for example, major surgery) needed for employability;

(n) Supportive services enabling participation are not
available;

(0) A person is homeless;

(p) Discrimination by an employer in terms of age, sex,
race, color, religion, national or ethnic origin, physical or
mental handicap, political affiliation, or marital status
prevented the participant’s employment or JOBS participa-
tion;

(q) Working hours or nature of employment interfere
with the participant’s religious observances, convictions, or
beliefs as a member of a bona fide religious organization;

(r) Work involves conditions in violation of applicable
health and safety standards;

(s) The employment, or offer of employment, does not
provide for workers’ compensation or other benefits afforded
to a person similarly situated working for the same employ-
er;

(t) The employment would cause a person to violate the
terms of the person’s existing union membership;

(u) As a condition of employment, the person is
required to join, resign from, or refrain from joining any
legitimate labor organization;

(v) The employment:

(i) Involves unreasonable demands or conditions, such
as working without getting paid on schedule; or

(i) Exceeds the daily or weekly hours customary to the
occupation. ‘

(w) The wages of the employment do not meet mini-
mum wage standards or are not customary for such work in
the community. This does not apply to work experience as
participants do not receive a wage; or

(x) Refusal by an AFDC-E qualifying parent to accept
employment of one hundred hours or more per month, the
wages for which, less mandatory payroll deductions and
necessary work-related expenses, would not equal or exceed
the family’s AFDC cash benefits. This does not apply to
work experience which does not involve wages.

(4) If the department cannot determine that good cause
exists from the information independently available, the
department shall notify the person in writing of the opportu-
nity to explain the circumstances, if any, which may consti-
tute good cause for nonparticipation in JOBS. The depart-
ment shall ensure the notice:

(a) Provides ten days advance notice of an appointment
to discuss potential good cause;

(b) Provides a description of the program requirement
the person failed to meet;

(c) Informs the person of the person’s right to provide
an explanation of any failure to meet the program require-
ment;

(d) Informs the person that lack of good cause may
result in the reduction of the person’s AFDC grant;

(e) Informs the person of the right to conciliation; and
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(f) Informs the person that failure to respond to appoint-
ments to determine good cause results in a good cause
determination made from available information.

(5) The department shall provide written notice to a
participant of any good cause determinations made regarding
the participant’s nonparticipation in JOBS and, when
appropriate, that the person can resume participation without
further action.

(6) When the department has determined a participant
has refused or failed to participate without good cause in the
JOBS program, the department shall notify the service
provider who initiated the good cause proceeding of the
good cause determination.

(7) Participants determined to lack good cause for
failing to participate in JOBS components or activities shall
be offered conciliation services under WAC 388-300-3300
by the service provider who initiated the good cause determi-
nation.

NEW SECTION

WAC 388-300-3300 Conciliation. (1) The department
shall ensure conciliation is used to resolve a misunderstand-
ing or disagreement before either results in a fair hearing or
a sanction.

(2) Either the service provider or the JOBS participant
may initiate conciliation. A participant may request
conciliation of any dispute orally or in writing by:

(a) Notifying the service provider that conciliation is
desired; and

(b) Specifying the matter to be addressed.

(3) The service provider who initiated the request for a
good cause determination shall conduct conciliation with a
participant who has been determined by the department to
lack good cause for participation in the JOBS program and
has so informed the service provider under WAC 388-300-
3200. The service provider shall:

(a) Accomplish conciliation through a face-to-face
meeting with the person; or

(b) Arrange a telephone interview with the person if a
face-to-face meeting is not possible; and

(c) Continue conciliation if the participant cannot be
contacted. The service provider shall continue to attempt to
contact the person for thirty days from the date the first
notice was mailed.

(4) The service provider shall conduct conciliation
before the department imposes a sanction.

(5) The service provider shall provide the participant
with written notice of the conciliation appointment. The
service provider shall ensure that this notice contains:

(a) A description of the matter in dispute;

(b) An explanation of the person’s right to a conciliation
period not to exceed thirty calendar days from the date of
notice;

(c) The date and time of the conciliation appointment;

(d) The consequences of failing to resolve the dispute
through conciliation; and

(e) The person’s right to a fair hearing regardless of the
outcome of conciliation.

(6) The service provider shall mail such notice not less
than ten working days before the conciliation appointment.

(7) The service provider shall:
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(a) Remain available for conciliation for thirty days
from the date of the first notice;

(b) Use the conciliation process to determine if the
situation is a result of a misunderstanding or failed commu-
nication and can therefore be resolved;

(c) During the conciliation interview, explain the
person’s rights and responsibilities under JOBS, including
consequences of continued refusal to participate; and

(d) Inform a person that if the person feels aggrieved or
disadvantaged by the conciliation process or a decision
resulting from the conciliation process, that the person may
appeal through the department’s standard grievance proce-
dure and/or fair hearing procedure.

(8) The service provider or the participant may termi-
nate conciliation before the expiration of the thirty-day
period:

(a) Upon written request by the participant to terminate
conciliation; or

(b) If the service provider documents reasons which
indicate the dispute cannot be resolved by conciliation based
on current efforts.

(9) The service provider shall notify the department of
all conciliation results.

(10) The department shall take no adverse action
relative to the matter in dispute if the matter is successfully
resolved.

(11) If a dispute is not resolved through conciliation, the
department shall provide the person with an opportunity for
a fair hearing.

NEW SECTION

WAC 388-300-3400 Sanctions for refusal or failure
to participate. (1) When an AFDC recipient required to
participate in the JOBS program refuses or fails to partici-
pate in JOBS without good cause, the department shall apply
sanctions during the following periods:

(a) For the first failure to comply, until the failure to
comply ceases;

(b) For the second such failure to comply, until the
failure to comply ceases or three months, whichever is
longer;

(c) For each subsequent failure to comply, until the
failure to comply ceases or six months, whichever is longer.

(2) Failure to participate is a consistent pattern of
noncooperation in JOBS and includes, but is not limited to:

(a) Failure to meet the requirements for assessment and
employability plan development, high school or GED
completion, or job search requirements;

(b) Not appearing for appointments with the service
provider;

(c) Not appearing for appointments with other than the
service provider when referred for employment-related
activity, including social services;

(d) Not accepting or continuing required JOBS compo-
nent activity; or

(e) Failure to accept a job offered when good cause is
not established under WAC 388-300-3200.

(3) During the period specified under section (1) of this
section, the department shall impose a sanction on the person
by excluding:
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(a) The person’s needs in determining the family’s need
for assistance and the amount of the assistance payment; and

(b) If the sanctioned person is the qualifying parent in
a family eligible for the AFDC due to an unemployed
parent, unless the second parent is participating in the JOBS
program, the needs of the second parent in determining:

(i) The family’s need for assistance; and

(ii) The amount of the assistance payment.

(4) If the person is the only dependent child, the
department shall exclude the person’s needs in determining
the family’s need for assistance and the amount of the
assistance payment.

(5) If a sanction is applied to the only caretaker relative
in the family, the department may continue to make pay-
ments:

(a) For the remaining members of the assistance unit in
the form of protective payments; or

(b) If a protective payee cannot be identified, on behalf
of the remaining members of the assistance unit, to the
sanctioned caretaker relative.

(6) The department shall notify, in writing, a person
whose failure or refusal continues for three months of the
person’s option to end the sanction. The department’s notice
shall advise a sanctioned person that the person may termi-
nate:

(a) The first or second sanction by participating in the
JOBS program or accepting employment; and

(b) A subsequent sanction after six months have elapsed
by participating in the program or accepting employment.

(7) The department shall ensure that imposition of
sanction is preceded by a timely written notice of adverse
action under WAC 388-33-376. The department shall ensure
the notice contains:

(a) An explanation of the reasons for the proposed
action;

(b) The factual reasons for the determination that the
person failed to participate in JOBS without good cause;

(c) An explanation of the rights to a fair hearing and
continued benefits;

(d) An explanation of how the sanction can be terminat-
ed by complying with program requirements; and

(e) In the case of a household receiving AFDC due to
the unemployment of a parent, an explanation of:

(i) The sanction and benefit reduction to the second
parent; and

(ii) The right of that parent to stop application of the
sanction against the second parent by participating in the
JOBS program.

(8) The department shall not impose a sanction until
conciliation has been attempted.

NEW SECTION

WAC 388-300-3500 Complaints and grievances. (1)
A person who is volunteering for or required to participate
in any JOBS component has the right to file a complaint or
grievance with the department regarding the person’s
participation in JOBS. The department shall ensure that the
person is informed of this right at the time of assignment to
a JOBS pathway or component.
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(2) A regular employee who is aggrieved under WAC
388-300-3700 shall have the right to file a complaint or
grievance.

(3) The department shall pursue complaints or grievanc-
es in accordance with standard grievance procedures provid-
ed in WAC 388-33-389.

(4) The department shall inform any person who files a
complaint or grievance that filing such a complaint or
grievance shall not:

(a) Interfere with the person’s rights to request a fair
hearing by the department on the issue; or

(b) Be required of a person before the person requests
a fair hearing.

(5) A person who has been assigned to a JOBS pathway
or component shall not be relieved of required JOBS
activities pending the results of a filed grievance or a request
for a fair hearing.

NEW SECTION

WAC 388-300-3600 Fair hearings. (1) The depart-
ment shall conduct fair hearings following chapter 388-08
WAC and shall ensure fair hearings are governed by that
chapter and this section. If a provision of this section
conflicts with a provision in chapter 388-08 WAC, the
department shall ensure that the provisions in this section
control.

(2) An AFDC applicant and recipient shall have the
right to a fair hearing on any JOBS decision affecting
participation in JOBS.

(3) A regular employee who is aggrieved under WAC‘
388-300-3700 shall have the right to a fair hearing.

(4) A person to whom the department has issued a
notice of adverse action shall have the right to contest the
department’s proposed action.

(5) A person who contests the department’s proposed
action under subsection (4) of this section has ninety days to
file a request for a fair hearing.

(6) If a person files a request for a fair hearing under
subsection (4) of this section within ten days of the issuance,
that person shall not have the sanction imposed until the fair
hearing decision has been made.

(7) The department may impose sanctions under WAC
388-300-3400 if:

(a) The person’s adverse action is not contested within
ten days of issuance; or

(b) The person loses the fair hearing on the action.

(8) Any AFDC assistance received pending a fair
hearing or hearing decision is considered to be an overpay-
ment when the fair hearing decision subsequently finds
against the participant. :

(9) If a person requests a fair hearing, the person’s
AFDC assistance may not be suspended, reduced, discontin-
ued, or terminated until the fair hearing is concluded if the
person requested the fair hearing:

(a) Within ten days of the notice of adverse action; or

(b) On or before the effective date of the action.

(10) If a regular employee requests a fair hearing under
this section, the decision of the administrative law judge‘
hearing the issue shall:

(a) Provide an opportunity for the employer or other
persons or entities to rectify the situation; and
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(b) State the actions to be taken by the department, or
the service provider, if any. The department’s or the service
. provider’s actions may include, but are not limited to:

(i) Removing the JOBS participant from the place of
employment;

(ii) Establishing an overpayment for the amount of the
subsidy;

(iii) Removal of the employer from involvement in the
program for a specified period of time; or

(iv) Prohibition of future referrals or placements with
the employer.

(c) Include the effective date of implementation and
methods for extending that date. At the discretion of the
administrative law judge hearing the issue, the judge may
make a decision effective the date of delivery or of mailing,
retroactive, or remedial in nature. The department shall
ensure an appeal of the decision does not in itself delay
implementation of the order.

(11) The department shall ensure a person who requests
a fair hearing under this section receives an adjudicative
decision in writing within ninety days of the request.

(12) The department shall ensure an adjudicative
decision issued under this section includes:

(a) A notice of appeal rights to the federal level; and

(b) The requirements for filing such an appeal as
specified under 45 CFR 2514,

NEW SECTION

WAC 388-300-3700 Displacement of regular employ-

'ees. (1) The service provider shall ensure that WEX, OJT,

and work supplementation, including employment partnership

program (EPP), component activities for JOBS participants
do not:

(a) Result in the displacement of any currently em-
ployed worker or position, including partial displacement,
such as a reduction in hours of overtime or nonovertime
work, wages, or employment benefits;

(b) Impair existing contracts for services or collective
bargaining agreements;

(c) Result in the employment or assignment of a
participant or the filling of a position when:

(i) Any other person is on layoff from the same or a
substantially equivalent job within the same organizational
unit; or

(i) An employer has terminated any regular employee
or otherwise reduced its workforce with the effect of filling
the vacancy so created by hiring a participant whose wages
are subsidized under this program.

(d) Infringe on promotional opportunities of any
currently employed person.

(2) The department shall ensure that work supplementa-
tion component activities for JOBS participants do not result
in the filling of any established unfilled position vacancy by
a participant in a component activity under WAC 388-300-

. 2700 or WAC 388-300-2900.

(3) Displaced regular employees who feel aggrieved
shall have the right to:

' (a) A grievance procedure under WAC 388-300-3500 or
fair hearing; and

(b) Appeal rights under WAC 388-300-3800.

WSR 95-15-001

NEW SECTION

WAC 388-300-3800 Employment protection. (1) A
person participating in the JOBS program components on-
the-job training, work supplementation program, or work
experience has the right to a grievance procedure under
WAC 388-300-2900 and a fair hearing under WAC 388-300-
3600 to resolve a complaint regarding:

(a) On-the-job working conditions; or

(b) Worker’s compensation coverage.

(2) A regular employee, or the employee’s representa-
tive, who believe the work assignment of a JOBS participant
violates any of the prohibitions in WAC 388-300-3800 has
the right to:

(a) A grievance procedure under WAC 388-300-3500;
and

(b) A fair hearing under WAC 388-300-3600 which the
department shall concurrently attempt to resolve through the
grievance procedure if not previously used to resolve the
complaint.

(3) Regular employees who file grievances or fair
hearings under subsection (1) or (2) of this section may
appeal the final adjudicative decision or order with:

(a) The Washington courts under the provisions of part
V of chapter 34.05 RCW; or

(b) The Office of Administrative Law Judges, U.S.
Department of Labor, under the provisions of 45 CFR
251.5(3).

(4) A person may use both appeal routes specified in
subsection (3) of this section provided that such appeals are
filed concurrently and within the limits set forth in either
part V of chapter 35.05 RCW or 45 CFR 251.5(b) respec-
tively, each measured from the date of the final adjudicative
decision.

NEW SECTION

WAC 388-300-3900 Tribal JOBS. (1) The depart-
ment shall refer an applicant or recipient of AFDC who is an
Indian to the tribal JOBS program if the person resides in
the designated service area of an Indian tribe which operates
a tribal JOBS program.

(2) The department shall provide JOBS services to an
Indian living outside the designated service area of tribal
JOBS program.

(3) The department shall remove from the AFDC grant
the needs of a person whom the tribe determines:

(a) Is not exempt; and

(b) Has not participated in the tribal JOBS program; and

(c) Did not have good cause for refusal or failure to
participate in the tribal JOBS program.

(4) The department shall provide a tribal JOBS partici-
pant with child care, according to chapter 388-51 WAC.
Under chapter 388-51 WAC, a participant in the tribal JOBS
program shall be eligible for transitional child care.

(5) A participant in the tribal JOBS program shall
receive all other supportive services from the tribal JOBS
program.
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PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 93-16—Filed July 19, 1995, 9:59 a.m.]

Original Notice.

Title of Rule: Chapter 173-354 WAC, Used oil man-
agement standards.

Purpose: To encourage the recycling and sound
management of used oil.

Other Identifying Information: Equivalent to 40 CFR
Part 279.

Statutory Authority for Adoption: Chapter 70.951 RCW,
RCW 70.105.125, 70.95.060.

Statute Being Implemented: Chapter 70.951 RCW, also
RCW 70.105.220 - {70.105].270.

Summary: Establishes rules in the management of used
oil from generation to disposal. Simplifies recycling
requirements, as well as requirements related to other higher
forms of management as delineated in RCW 70.105.150. In
addition, sets standards for prevention of release to the
environment, and recordkeeping for facilities which manage
used oil.

Reasons Supporting Proposal: Federal requirement
under Resource Conservation and Recovery Act. Divert
nearly four million gallons of used oil from entering state’s
waters annually.

Name of Agency Personnel Responsible for Drafting:
William P. Green, Solid Waste Services, 300 Desmond
Drive, Lacey, WA 98503, (360) 407-6109; Implementation
and Enforcement: David E. B. Nightingale, Solid Waste
Services, P.O. Box 47600, Olympia, WA 98504-7600, (360)
407-6106.

Name of Proponent: Washington State Department of
Ecology, governmental.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and
Fiscal Matters: Due to public request, the department has
prepared a table comparing, essentially paragraph for
paragraph, the contents of the federal rule (40 CFR part 279)
with this rule. Those interested in receiving this document,
should mail requests to: David Nightingale, Solid Waste
Services Program, Washington State Department of Ecology,
P.O. Box 47600, Olympia, WA 95804-7600, or call (360)
407-6106, or FAX (360) 407-6102.

In addition, the department is seeking specific comments
both pro and con to the following issues:

Do you prefer the increased readability and simplified
format?

What threshold should exist for the reporting of oil
spills in WAC 173-354-200?

Are secondary containment requirements in WAC 173-
354-320 and 173-354-340 adequate or overly burdensome?

Should used oil from households and small businesses
be allowed to mix or commingle, as discussed in WAC 173-
354-4607

Is the 1.0% ash content for burning used oil in WAC
173-354-525 to stringent? What alternatives are there to
protect air quality?

How should oil filters be managed in WAC 173-354-
700? Should oil filters be banned from disposal in munici-
pal solid waste landfills?
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Rule is necessary because of federal law, 40 Code of
Federal Regulations 271.26.

Explanation of Rule, its Purpose, and Anticipated‘
Effects: The rule will encourage used oil recycling by
establishing the infrastructure to manage the used oil through
simplified rules. As collection has increased across the state
in response to the implementation of the 1991 Used Oil
Recycling Act, concerns arose among the citizens and
collectors as to if the oil was being managed in an environ-
mentally sound manner. Concerns of liability were also
expressed for improperly managed oil under the Model
Toxic Control Act. In addition, there was discussion to
regulate oil under the dangerous waste regulations. To
answer these concerns, and, by removing the uncertainty,
ecology hopes to encourage more businesses to properly
manage used oil. With the added convenience, more used
oil will be collected and recycled.

Proposal Changes the Following Existing Rules: The
rule incorporates, and replaces chapters 212-51 and 173-330
WAC. Also incorporated and replaced is WAC 173-303-515
of the Dangerous Waste Regulations, chapter 173-303 WAC.
This was done to provide a comprehensive rule for the
regulated community to refer to. Sections of the Uniform
Fire Code are also referenced, and in some cases repeated.
Sections of chapter 173-400 WAC are also referenced.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? Yes. A copy of the
statement may be obtained by writing to: David E. B.
Nightingale, Solid Waste Services, Washington State
Department of Ecology, P.O. Box 47600, Olympia, WA
98504-7600, phone (360) 407-6106, or FAX (360) 407-6102.

Hearing Location: Auditorium, Ecology Headquarters,
300 Desmond Drive, Lacey, WA 98503, on September 7,
1995, at 2-4 p.m. and 5-7 p.m.

Assistance for Persons with Disabilities: Contact David
E. B. Nightingale by September 5, 1995, TDD (360) 407-
6006.

Submit Written Comments to: David E. B. Nightingale,
Department of Ecology, P.O. Box 47600, Olympia, WA
98504-7600, FAX (360) 407-6102, by September 21, 1995.

Date of Intended Adoption: October 10, 1995.

July 14, 1995
Terry Husseman
Deputy Director

Chapter 173-354 WAC
USED OIL MANAGEMENT STANDARDS

NEW SECTION

WAC 173-354-008 How to find quick answers in
these rules. The first thing you need to know is if you have
or manage used oil. You can find the answer to this by
using the flow chart (Table 1) in section -090. If the flow
chart tells you that you have used oil, then you go to section
-100 to find out what part of the rule is specifically impor-
tant to you. After matching your activities to a definition(s)
in section -100, go to Table 2 at the end of that section to
find which other sections of the rule apply to you. For a
specific topic, you can scan the titles to each section in thc‘
table of contents.

ADVISORY: For example, if you have used oil (Table 1)
and if you are a general used oil collection center, a
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description of your role in used oil collection is defined in

section -100 (3)(b). The sections of the rule that apply to

you are then provided in Table 2 at the end of section -100.
[Statutory Authority: Chapter 34.05 RCW]

Reviser’s mote: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-010 Why is this rule being written?
This rule is being written to encourage the collection, reuse
and recycling of used oil by households and businesses.
This rule will set standards for safe, environmentally correct
ways to manage and handle used oil. The goal of the
department is to prepare a rule which is readable and whose
information is easily accessible to the regulated community.
Therefore, within the rule, there are "ADVISORY" paragraphs
which provide examples on how to comply with the rule or
provide additional important information. Ecology does not
enforce the advisories and is not bound by them.

[Statutory Authority: Chapter 70.951 RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-020 Management hierarchy for used
oil and oil-bearing materials. (1) Used oil should be
managed according to the following hierarchy:

Reclaiming for reuse on-site,

Re-refining,

Recycling to other petroleum products,

Energy Recovery.

This rule has been designed to encourage this manage-
ment hierarchy.

(2) For oil bearing materials such as oil filters and
absorbents, the following hierarchy applies:

Energy Recovery,

Municipal Solid Waste Incineration,

Municipal Solid Waste Landfill.

[Statutory authority: Chapters 70.95, 70.951, and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-050 Who and what is governed by the
rule. (1) All used oil as defined in section 100(1) is subject
to this chapter, except as specifically noted in section -070
of this chapter. Used oil, which exhibits any of the charac-
teristics or criteria of hazardous waste, is governed by this
chapter instead of chapter 173-303 WAC, except as specifi-
cally noted in section 070 of this chapter.

(2) Used oil containing more than 1,000 ppm total
halogens is governed by this rule if it has been shown that
the oil contains no hazardous waste.

ADVISORY: This requirement is intended to parallel the
"Rebuttable Presumption” concept in the federal rule (40
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CFR Part 279). All demonstrations allowed by that rule are
acceptable here.

ADVISORY: One way to show that the oil has no hazard-
ous waste is to show that the halogenated compounds were
in the product before use. Information regarding the
product’s original composition may be found on a Material
Safety Data Sheet (MSDS).

(3) Transformer oils and other dielectric fluids that meet
the definition of used oil and contain no detectable PCBs
must be managed by any of the following:

(a) the provisions of this chapter,

(b) chapter 173-303 WAC, as appropriate, or,

(c) the Toxic Substances Control Act (TSCA) (40 CFR
Part 761).

ADVISORY: Due to the specific source of these oils and
their unique chemistry, a separate recycling system may be
necessary.

_(4)(a) Products derived from the processing of used oil
which are burned for energy recovery are subject to the
provisions of this chapter.

(b) Products derived from the processing of used oil
which are disposed or used in a manner constituting disposal
are to be managed in accordance with section 900 of this
chapter.

(5)(a) Wastewater, which is subject to regulation under
the Clean Water Act, contaminated with used oil under
abnormal operating conditions, and

(b) used oil recovered from wastewaters are governed
by this chapter.

ADVISORY: "Abnormal Operation” can be construed to
mean: (1) anytime plant equipment is malfunctioning which
results in substantial leaks or spills of used. oil, and/or (2) an
accidental release of wastewater and/or oil to the environ-
ment.

(6) Used oil contaminated with CFC’s if the used oil
was removed from a refrigeration unit and the CFC’s are
destined for reclamation are subject to this chapter.

(7) Mixtures of used oil and non-hazardous solid wastes
are subject to the provisions of this chapter. Mixtures of
used oil and commercial products, such as fuels are subject
to the provisions of this chapter.

ADVISORY: This subsection includes mixtures of used oil
with kerosenes, Stoddard solvents, and other petroleum
hydrocarbons with flash points between 140 and 212 degrees
F. These mixtures can be sent to re-refining or energy
recovery as appropriate. Petroleum hydrocarbons with flash
points below 140 degrees F. are regulated under the
Dangerous Waste Regulations.

(8) Used oil generated on a vessel as part of normal
operations shall become subject to the provisions of this
chapter once it is transported ashore. At the point at which
the oil is transported ashore, the used oil is generated. The
owner or operator of the vessel and the person(s) who
removed or accepted the oil ashore are co-generators of the
oil. They are all responsible for compliance with this
chapter and may decide among them who will meet these
requirements.

[Statutory Authority: Chapters 70.951 and 70.105
RCW]
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Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-070 Who and what are not governed
by this rule. (1) Used Oil that is mixed with other Moder-
ate Risk Waste is not governed by this rule and is to be
managed through the Moderate Risk Waste system. Used Qil
that is mixed with dangerous waste is not governed by this
rule and is governed by the Dangerous Waste Regulations.

(2) Used oil containing more than 1,000 ppm total
halogens where it has not been shown that the oil contains
no hazardous waste. These oils, presumed to contain
hazardous waste, are treated as hazardous waste.

(3) Products derived from the processing of used oil are
not considered used oil nor solid nor hazardous waste if they
are:

(a) used beneficially;

(b) not burned for energy recovery; and

(c) not used in a manner constituting disposal.

The products in this subsection specifically, but not
exclusively, apply to re-refined lubricants and re-refining
distillation still bottoms, if such still bottoms are used as
feedstock to manufacture asphalt products.

(4) Wastewater, which is subject to regulation under the
Clean Water Act contaminated with small amounts of used
oil is exempt from this chapter. These small amounts of
used oil are those generated from small drips, leaks, or
spills, which occur during normal operation of machinery
and/or equipment. Used oil generated during times of
abnormal operation are governed under section -050(5).

ADVISORY: Stormwater is an example of wastewater
which generally contains small amounts of used oil from
small drips or leaks from the normal operation of vehicles.
In the case of a catastrophic spill the oil spilled would need
to be recovered and recycled.

(5) Used oil which is commingled with crude oil or
natural gas is exempt from the requirements of this chapter
after the commingling has taken place, provided that the
mixture is subsequently processed at an oil refinery or re-
refinery.

(6) Cooking oil, and oils derived from animals or
vegetables are not governed by this rule.

(7) The following groups are exempt from the provi-
sions of this chapter, except the disposal prohibitions in
section -150:

(a) household used oil generators;

(b) farmers who generate an average over a calendar
year of 25 gallons a month or less of used oil from vehicles
or machinery used on the farm; and

(c) Moderate Risk Waste collection events and other
used oil recycling events.

(d) The oil from these groups become subject to this
chapter once it is turned over to a used oil collection center.
Oil from farmers in (b) may be turned in at a public used oil
collection center, if authorized by the owner of the facility,
and the county in which it resides.

(8) Petroleum contaminated soils are exempt from this
chapter.

[Statutory Authority: Chapters 70.95I and 70.105
RCW.]
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Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-090 How does the rule affect you?
(1) All applicable sections of the rule govern your activities.
For example, if you generate your own used oil and trans-
port oil for others, then both the generator and transporter
sections would apply to you.

(2) Table 1, on the next page, should assist you in
finding whether this rule applies to you. The table is for
general cases only, some specific cases may deviate. If so,
contact your Ecology Regional Office for assistance.

(Statutory Authority: Chapters 70.95I and 70.105
RCW]
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TABLE 1: How Does The Rule Affect You?

Do you have used 0il? Or material contaminated
with used oil, such as rags or absorbents? (See
section 100 (1) for used oil definition. )

No

PROPOSED

If you have a solid waste you must
designate the waste to see if it is
hazardous according to the
Dangerous Waste Regulations.

Yes

Based on tests of your used oil or knowledge of your
process, can you demonstrate than your used oil
contains less than 1000 ppm halogens?

No

Can you show that your used oil
contains no Dangerous Waste?

. No

Yes

Your mixture is a
Dangerous Waste
Subject to chapter
173-303 WAC.

Yes

Your used oil is subject to these Used Oil
Management Standards. Look at the definitions
and then Table 2 to see which sections of this

rule apply to your activities.

[57] Proposed
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Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-100 Definitions. Unless the context
clearly requires otherwise, the definitions in this section
apply throughout this chapter.

ADVISORY: The definitions below are based on function-
al criteria. What you do with used oil, how much used oil
you manage, and where the oil came from will determine
which functional definitions apply to you.

(1) The definition of used oil and other related
definitions (a) "Used Oil" means (i) lubricating fluids that
have been removed from an engine crankcase, transmission,
gearbox, hydraulic device, or differential of an automobile,
bus, truck, vessel, plane, heavy equipment, or machinery
powered by an internal combustion engine. This includes
synthetic oil derived from these sources OR,

(ii) any oil derived from crude oil, used, and as a result
of that use, has been contaminated with chemical or physical
impurities. OR,

(iii) any oil which has been refined from crude oil, and
as a consequence of extended storage, spillage, or contami-
nation, is no longer useful to the original purchaser.

(b) "Used oil" does not include used oil to which
hazardous wastes have been added.

(c) "hazardous wastes" for the purposes of this chapter
includes dangerous wastes and any Moderate Risk Wastes
except used oil.

(d) "Lubricating oil" or "Lubricating fluid" means any
oil designed for use in, or maintenance of, a vehicle,
including but not limited to, motor oil, gear oil, and hydrau-
lic oil. “Lubricating oil" or "Lubricating fluid" does not
mean petroleum hydrocarbons or their derivatives or mix-
tures with a flash point below 212 degrees Fahrenheit.

(e) "Household used oil" is used oil that has been
generated at or by a household for household purposes and
not in connection with a home-operated or other business.

ADVISORY: A business which comes to a home to
perform automotive maintenance including collection of used
automotive crankcase oil is considered the generator of the
used oil.

(2) Introducing the definition of ''management units"
and other related definitions

(a) "Management Units" means a container, tank, or
units which are a part of a facility which manages used oil
in accordance with the provisions of this chapter. All used
oil management units are subject, at a minimum, to this
chapter and Articles 9, 10, and 79 of the locally adopted
Uniform Fire Code. Questions and actions with regard to
the Uniform Fire Code should be directed to the local fire
marshall.

ADVISORY: To distinguish between a management unit
and a management facility: "management units" are the
actual physical devices used which hold the oil; a "manage-
ment facility” is the site where these devices are located. A
management facility generally means transporters, transfer
facilities, re-refiners, processors, and marketers of used oil,
as well as, burners of off-specification oil.

(b) "Container" means any portable device, such as a
drum or vehicle mounted tank, in which used oil is accumu-
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lated, stored, transported, treated, disposed of, or otherwise
handled. .

(c) "Tank" means any stationary device designed to
contain an accumulation of used oil which is primarily
constructed of non-earthen materials which provides struc-
tural support. Examples of non-earthen materials include:
wood, concrete, plastic, steel or other metals commonly used
for structural purposes.

There are two types of tanks: aboveground and under-
ground.

(i) "Underground tanks" are any one or combination of
tanks (including underground pipes connected thereto) that
is used to contain an accumulation of used oil, and the
volume of which (including the volume of underground
pipes connected thereto) is ten percent or more beneath the
surface of the ground. Underground tanks are subject to
chapter 173-360 WAC, as well as this chapter.

(i1) "Aboveground tanks" are those tanks not regulated
as underground tanks.

(3) Definitions for the types of persons and facilities
who handle and manage used oil There are several types
of facilities and persons involved in the management of used
oil:

(a) A "used oil Consolidation Point" means any place
where you collect and/or store used oil that came only from
other business locations that you own or operate. You may
not ship more than 55 gallons of your oil to your consolida-
tion point in any single trip or 220 gallons per month from
any given site or location. In addition, you may accept
household used oil at your consolidation point. However, if
you accept used oil from another business generator you will
be considered a general used oil collection center.

ADVISORY: An example is where Jim’s Auto Supply #5
collects used oil and also brings the oil collected from Jim's
Auto Supply stores #1 through #4 to store #5. Jim owns or
operates all five stores. Jim’s Auto Supply #5 is an consoli-
dation point.

(b) A "General used oil Collection Center" means any
place which collects used oil from any used oil generator.
Used oil may not be shipped to a collection center in
quantities greater than 55 gallons at any time or 220 gallons
on a monthly basis from any one generator.

(c) A "public used oil collection center” means a site
where a household used oil collection container or tank has
been placed or a vehicle designed or operated to collect
household used oil.

ADVISORY: The term "vehicle" used above is intended to
refer solely to mobile collection systems for household used
oil. Moderate Risk Waste collection events are not included
in this definition. Transportation of household used oil
between public used oil collection centers and consolidation
points is considered self transportation by the generator and
is governed by section -380.

(d) A "used oil Fuel Marketer" means the person who
ships used oil from their facility directly to a used oil burner.

ADVISORY: Generators and transporters who send off-
specification used oil to processors or re-refiners who in
turn incidentally burn the used oil as part of re-refining or
processing are not fuel marketers.

ADVISORY: One way to tell if you are a marketer is if
you have a contract (written or unwritten) with a burner to
burn your off-specification used oil.
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(e) A "used oil burner” means a facility where used oil
is burned for energy recovery according to the conditions in
sections 515 - 555 of this chapter.

(f) A "used oil Generator” is anyone, as identified by
location, whose act or process produces used oil or first
causes used oil to become regulated.

(g) A "household used oil generator” is an individual
who generates used oil from normal household activities
associated with the home, automobiles, and pleasure craft.
A business who services households, such as a lube shop, is
not considered a household used oil generator.

(h) A "used oil Processor” means a facility which
processes used oil. "Processing” means chemical or physical
operations designed to produce oils and other oil derived
products from used oil. Processing includes intermediary
steps to produce fuel oils, other used oil derived products
and lubricants. Processing includes, but is not limited to:
blending used oil with virgin petroleum products, blending
used oil to produce fuel oils, large scale filtration, simple
distillation, and chemical or physical separation.

ADVISORY: Examples of intermediary steps are: 1)
where one facility removes sulfur from the used oil before it
is sent for final processing at another facility, and/or 2)
where one facility produces base lube stock for sale and the
other facility blends in the additives to produce the final
lubricating fluids for sale. For each of these examples both
facilities are considered processors.

(1) "Reclaiming for Reuse" means recovering used oils
at the generation site for reuse in the oils’ originally intended
use. Reclaiming for reuse processes are limited to no more
than 1,000 gallons of used oil per month by dewatering, and
solid or particulate removal.

(j) A "used oil Re-refiner" is a facility that re-refines
used oil and is a type of used oil processor.

(k) "Re-refining used oil" means the reclaiming of used
oil into new lubricating fluids which meet all applicable
American Petroleum Institute (API) and Society of Automo-
tive Engineers (SAE) standards. "Re-refining used o0il" does
not mean combustion or landfilling. Re-refining produces,
as a by-product, "re-refining distillation bottoms" which
means the heavy fraction produced by vacuum distillation of
filtered and dehydrated used oil. The composition of still
bottoms varies with column operation and feedstock.

(I) A "Self-Transporter" is a generator or an employee
of the generator transporting the business’ own used oil
without a RCRA identification number used for transporta-
tion of used oil in a vehicle owned by the generator or an
employee of the generator.

ADVISORY: Because households are not generators, the
person collecting household used oil is the generator who
may then self transport their used oil.

(m) A "Seller" is any person annually selling one
thousand or more gallons of lubricating oil to ultimate
consumers for use or installation off their premises, or five
hundred or more oil filters to ultimate consumers for use or
installation off their premises.

(n) A "used oil Transfer Facility” means any transporta-
tion-related facility including loading docks, parking areas,
storage areas, and other areas where shipments of used oil
are held for not more than 35 days. Transfer facilities accept
used oil from multiple generators. Transfer facilities that

[59]

WSR 95-15-104

store oil more than 35 days are considered used oil proces-
SOrs.

ADVISORY: Collection centers and consolidation points
are not primarily transportation-related facilities, and
therefore would not typically be considered a Transfer
Facility.

(0) A "used oil Transporter” is anyone who has obtained
a RCRA identification number and transports used oil, or
transports and collects used oil from more than one genera-
tor. Transporters include the owners and operators of used
oil transfer facilities. Transporters may consolidate or
aggregate loads of used oil for transportation. Transporters
may also perform incidental operations such as dewatering
and solids separation as long as these occur as part of the
normal course of used oil transportation. Transporters may
not perform more complex processing operations such as
sulfur or metals removal.

For further clarification on these definitions see 40 CFR
part 279.1 or RCW 70.951.010. The terms not defined in
this chapter are defined in WAC 173-303-040. In case of
conflict, the definitions in chapter 70.951 RCW supersede all
others.

[Statutory Authority: Chapters 70.951 and 70.105
RCW] X :
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Table 2: What part of the rule is specifically important to you?

REMEMBER: MORE THAN ONE DEFINITION MAY APPLY TO YOU. ALL THE SECTIONS THAT APPLY TO ANY OF YOUR DEFINITIONS

APPLIES TO YOU.

Used Oil Management Ref in Sections of the rule which apply to you

Activities/Roles 100(3)

Burner © 150, 200, 320/340, 440, 460, and 515 through
555

General Collection (a) 150, 200, 300, .320/340, 360, 380

Center

Consolidation Point b) 150, 200, 300, 320/340, 360, 380

Fuel Marketer (d) 150, 200, 320/340, 360, 420, 440, 500, 515
through 555, and either 300, 400 - 460, or 600 -
680

Generator ® 150, 200, 240, 320/340, 360, 380

Household () 150

Processor (h) 150, 200, 320/340, 360, 420, 440, 600, 620,
640, 660, 670, and 680

Re-refiner ()] 150, 200, 320/340, 360, 420, 440, 600, 620,
640, 660, 670 and 680

Seller (m) 800

Transfer Facility (n) 150, 200, 320/340, 360, 400, 420, 440, 460

Transporter (o) 150, 200, 320/340, 360, 400, 420, 440, 460

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-150 What to do and not to do with
your used oil. (1) All used oil shall be taken to a used oil
collection center or other facility or location operated
according to this chapter. .

(2) No one shall mix used oil with hazardous waste.

(3) The use of used oil for dust suppression or weed
abatement is prohibited.

(4) Any action which will render free-flowing and the
otherwise recyclable oil to a state to where it is no longer
recyclable is prohibited unless specifically allowed in this
chapter. This prohibition does not include the use of
adsorbents to clean up oil from spills, leaks, or other

Proposed

incidents, which have rendered the oil non-recyclable. See
section -720 for rules governing the use and disposal of
absorbents. No person may sell or distribute absorbent-
based kits as a means for collecting, recycling, or disposing
of used oil which renders free-flowing used oil non-recycla-
ble.

ADVISORY: If you have used oil that can reasonably be
recycled, you must do so. If the used oil is absorbed, for
example on rags or loose adsorbents, that cannot be easily
recovered for recycling, it may be disposed of in an environ-
mentally safe manner.

(5) [Used Oil] shall not be discharged into or upon any
street, highway, drainage canal or ditch, storm drain, sewer
or flood control channel, lake or tidal waterway, or upon the
ground. (UFC 79.113)

(6) Used oil shall not be managed in surface impound-
ments or waste piles unless these activities are a part of a
permitted dangerous waste treatment, storage, or disposal
facility.

[Statutory Authority: Chapters 19.27, 70.94, 70.95], and
70.105 RCW]
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Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-200 Spills & prevention requirements
(1) Everyone who handles used oil, except households, is
subject to all applicable Spill Prevention, Control, and
Countermeasures (40 CFR Part 112).

(2) Used oil shall be stored in a used oil management
unit. See subsection 100(2) of this chapter.

(a) Management units aboveground shall be maintained
in good condition (no severe rusting, structural defects or
deterioration) and free from visible leaks.

Advisory: Regular inspection of all used oil manage-
ment units is recommended. Frequency of inspection should
probably be related to frequency of use. As a minimum,
each unit should be inspected each time it is emptied.

(b) Aboveground management units and fill pipes to
underground storage tanks shall be labeled or clearly marked
with the words "Used Oil"

(c) In the case of a spill or other release to the environ-
ment from aboveground management units a generator must:

(i) Stop the release;

(ii) Contain the released used oil;

(iii) Clean up and properly manage the released used oil
and other materials used in the cleanup;

(iv) Repair or replace any leaking used oil management
units, to prevent further releases; and

(v) Report the release to the Washington State Emer-
gency Management Division at 1 (800) 258-5990.

(d) In case of a spill or release to the environment from
an underground storage tank a generator must comply with
spill management and reporting procedures in chapter 173-
360 WAC.

[Statutory Authority: Chapters 70.95I, 70.105 RCW,
and 70.148]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-230 Reclaiming used oil for reuse on-
site (1) Generators who perform reclaiming for reuse of
used oil on-site are to maintain and operate the reclaiming
areas to minimize the possibility of fire, explosion, sudden
and non-sudden releases of used oil and other chemicals to
the soil, air, and/or water which could threaten human health
or the environment.

(2) Reclaimers of used oil must maintain a log of used
oil processed. Each entry must include the following as a
minimum:

(a) date of entry,

(b) quantity of used oil processed,

(c) originating process on site,

(d) process consuming the reclaimed oil,

(e) initials or name of person making the log entry.

(3) The used oil reclamation logs shall be kept for at
least three years.
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(4) Off-site reclamation is governed as incidental
processing under section -400. Off-site reclaimers are
considered transporters.

ADVISORY: This section is originally intended for
compressor oils containing CFCs and mineral oils used by
electrical utilities in transformers. It is expected that as
additional reclamation technologies become available the
scope of this section will expand accordingly.

[Statutory Authority: Chapters 70.95I and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-300 Collection center standards. This
section applies to all used oil collection centers.

(1) There are three types of collection centers:

(a) Public used oil collection center, which collects only
household used oil;

(b) General used oil collection center, which collects oil
from any used oil generator, ; and

(c) Used oil consolidation point, which only collects oil
from the used oil generator which owns or operates the
consolidation point.

ADVISORY: Two or more smaller generators may
Jormally combine their resources to establish a used oil
collection cooperative. Such a cooperative may establish a
collection center which all members of the cooperative may
use. These cooperative sites will be considered used oil
consolidation points and the cooperative will be considered
the single generator. For example, a local chapter of the
Automotive Services Association organizes its members to
Jorm a cooperative who then sets up a 500 gallon used oil
tank as a collection center for members in the area.

(2)(a) Used oil collection centers may accept no more
than S gallons at any time or no more than 55 gallons over
a month from a household. The collection center may
choose which of these bases to accept used oil from a
household.

ADVISORY: Because the accumulation, storage, and
transport of used oil in large volumes can present significant
risks to the environment collection centers are encouraged
to educate their households to bring a maximum of 5 gallons
at a time.

(b) General used oil collection centers and used oil
consolidation points may accept no more than 55 gallons at
any time or 220 gallons per month from any business.
General used oil collection centers may choose which of
these bases to accept used oil from businesses.

(c) If a household only collection center, a general
collection center and/or consolidation point exist on the same
site, the oil from the centers may be commingled for
transport after each center or tank is analyzed in accordance
with section 460 of this chapter.

[Statutory Authority: Chapters 70.951 and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.
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Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-320 Site design and maintenance
requirements for above-ground tanks up to and including
660 gallons (1) This section is for everyone who accumu-
lates, collects, or stores used oil in an above ground tank
where the largest tank does not exceed 660 gallons.

(2) You must notify your local fire department and
jurisdictional health district of your activities. Either or both
may elect to require a permit on your facility.

ADVISORY: Fire departments should permit your facility
as containing a class I1I-B Combustible Liquid under Article
79 of the Uniform Fire Code. Health districts may require
a solid waste handling permit, but typically do not issue
permits for this type of facility.

ADVISORY: If you are collecting household used oil, you
should also notify Ecology’s RECYCLE Information Line, so
your site can be publicized. Just call 1-800-RECYCLE (732-
9253). You should also contact your local recycling coordi-
nator.

(3) All used oil sites must also comply with all the
following requirements in this subsection, or provide
equivalent environmental protection:

(a) provide secondary containment for the tank area.

ADVISORY: The following are some examples of how this
requirement can be satisfied: secondary containment spill
pallets, secondary containment drum containers, a sloping
floor on the site, and double walled tanks with leak detec-
tion. Leak detection means any method or device which can
provide the operators with an indication of a primary
containment leak.

(b) provide a means to prevent water from entering the
tank, such as but not limited to, a cover over the tank area,
or a roof.

(c) provide a surface sloping towards the tank opening
to reduce spills.

ADVISORY: a surface sloping towards the tank opening
can aid in preventing spills and maintaining general cleanli-
ness. Periodic inspection of tank area and removal of litter
and residue oil may reduce incidents of abuse and vandalism
at the tank site.

(d) provide a suitable outlet for emptying the tank by
suction. No pressurization of the tank shall be permitted.

(e) provide protection, as necessary, to prevent injury to
the tank;

ADVISORY: The types of tank injury that is intended to
be alleviated by this protection includes vandalism, and
collisions with vehicles. Methods to prevent these occur-
rences include fencing and placement of cement or steel
bollards.

(f) provide adequate fire protection equipment, such as
extinguishers, as delineated in articles 9, 10, and 79 of the
Uniform Fire Code.

(g) facilities must be located, including necessary set-
backs, in accordance with articles 9, 10 and 79 of the
Uniform Fire Code as applied by your local fire official.

(h) prevent contamination of stormwater runoff, soils,
and groundwater, or introduction of oil into surface waters.

Proposed
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ADVISORY: Use of berms at the uphill side of the facility
will prevent runoff from crossing the site and picking up
contaminants. Placing a tank inside a building, on the
downhill side of a building, or under the eaves of a building
may prevent stormwater contamination from the site.

(i) take measures, as needed, to prevent contamination
of the oil with other hazardous or solid wastes.

ADVISORY: In the case of centers collecting household
used oil, this may include providing information as to the
location of the nearest household hazardous waste collection
Jacility or event.

[Statutory Authority: Chapters 19.27, 70.951, and
70.105 RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-340 Site design and maintenance
requirements for above-ground tanks over 660 gallons
(1) This section is for everyone who accumulates, collects,
or stores used oil in above-ground tanks where the largest
tank exceeds 660 gallons.

ADVISORY: This section is intended for the used oil
management facilities, such as transporters, processors,
marketers, and re-refineries.

(2) You should notify your local fire department and
jurisdictional health district of your activities. Either or both
may elect to require a permit on your facility.

ADVISORY: Fire departments should permit your facility
as containing a class 111-B Combustible Liquid under
Articles 9, 10 and 79 of the Uniform Fire Code. Health
districts may require a solid waste handling permit, but
typically do not issue permits for this type of facility.

(3) All used oil sites must also comply with all the
following requirements in this subsection, or provide
equivalent environmental protection:

(a) provide secondary containment in the form of a
platform made of impermeable material and containing 110%
of the capacity of the largest management unit.

(b) provide a liquid tight cover on each tank.

(c) provide a system of liquid-tight hoses, pipes, and/or
pumps to introduce or remove the used oil from the tank.
No pressurization of the tank shall be permitted.

(d) provide protection, as necessary, to prevent injury to
the tank.

ADVISORY: If constructed properly, the containment
platform may satisfy this requirement.

(e) provide adequate fire protection equipment, such as
extinguishers, as delineated in article 9, 10, 79 of the
Uniform Fire Code.

(f) facilities must be located, including necessary set-
backs, in accordance with articles 9, 10, and 79 of the
Uniform Fire Code.

(g) prevent contamination of stormwater runoff, soils,
and groundwater, or introduction of oil into surface waters.

(h) take measures, as needed, to prevent contamination
of the oil with other hazardous or solid wastes.

{Statutory Authority: Chapters 19.27, 70.95I and 70.105
RCW]
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Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-360 Signs at collection and manage-
ment centers. As appropriate, all sites which collect or
manage used oil shall post the following signs:

(1) A sign(s) placed in conspicuous locations in and/or
around the establishment informing the public that used oil
is accepted there.

(2) A sign(s) placed within two feet of the tank or
facility identifying it as a used oil collection center and
containing information to discourage the collection of
contaminated used oil.

(3) A sign(s) that state "No Smoking or Open Flame"
according to specifications in the Uniform Fire Code and
visible from all sides of the facility,

(4) signs (1) and (2) are required only at household or
public used oil collection centers.

[Statutory Authority: Chapters 19.27, 70.951, 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-380 For generators and all collection
centers—Transporting your own oil (1) You can transport
your own oil on your own site.

ADVISORY: You should transport the oil in a container
that will not spill or cause a fire hazard and in accordance
with applicable Department of Transportation regulations.

(2) You can self-transport your oil off-site to a used oil
collection center or consolidation point. Self-transportation
of oil must take place under the following conditions:

(a) You transport the used oil in a vehicle owned by the
you or your employee;

(b) You transport no more than 55 gallons of used oil
per day or 220 gallons per month;

(c) If the oil is being transported to an consolidation
point, you must own or operate the consolidation point; .

(d) If the oil is being transported to an used oil collec-
tion center, the used oil collection center must be in compli-
ance with all applicable sections of this chapter. You may
also self-transport household used oil to a used oil collection
center.

(3) If you do not or cannot self-transport as in (2)
above, you must ensure that your used oil is transported only
by transporters who have obtained an RCRA identification
number.

ADVISORY: You can get an RCRA identification number
and become a transporter of your own oil by following the
direction and meeting the requirements in section 400.

[Statutory Authority: Chapter 70.105 RCW.]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.
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Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-400 Standards for transfer facilities
and transporters which manage used oil. (1) This section
applies to all used oil transporters. Owners/operators of
transfer facilities are considered transporters and are subject
to this section. Transporters may consolidate or aggregate
loads of used oil for transportation. Transporters may also
perform incidental operations such as dewatering and solids
separation as long as these occur as part of the normal
course of used oil transportation. Transporters may not
perform more complex processing operations such as sulfur
or metals removal.

(2) This section does not apply to:

(a) on-site transportation,

(b) self-transportation (WAC 173-354-380), and

(c) household used oil prior to being received at one of
the facilities regulated under this chapter. Once used oil is
accepted by a facility regulated under this chapter, it is
managed the same (by the provisions of this chapter)
regardless of origin.

(3) Used oil destined for export or expected for import
shall be subject to the provisions of this chapter only while
the oil is physically within the boundaries of this state.

(4) A used oil transporter may only deliver used oil to
one of the following:

(a) another used oil transporter who has obtained an
RCRA identification number;

(b) a used oil processor or re-refiner who has an RCRA
identification number;

(c) an off-specification used oil burner with an RCRA
identification number; and

(d) an on-specification used oil bumner.

(e) a Moderate Risk Waste collection facility, or

(f) a permitted municipal solid waste incinerator which
burns household used oil for energy recovery.

(5) Used oil transporters must comply with all applica-
ble packaging, labeling, and placarding rules in 49 CFR 173,
178, and 179. Some highly contaminated loads may also be
subject to additional regulations of the Department of
Transportation.

(6) In the case of a discharge of used oil during trans-
portation, the transporter shall comply with the requirements
in WAC 173-354-200 (2)(c).

(a) In addition, the transporter shall notify the appropri-
ate federal agencies according to 49 CFR 171. Water
transporters shall also notify in accordance with 33 CFR
153.

(b) If a federal, state, or local official, acting within
official responsibilities, determines that the immediate
removal of the discharged oil is necessary for the protection
of human health and the environment, the official may
authorize the transportation of the discharged oil by trans-
porters who do not have RCRA identification numbers.

(7)(a) Used oil transporters must keep a record of each
used oil shipment either imported into the state or accepted
for shipment. Records for each shipment must include:

(i) the name and address of the generator, transporter,
processor or re-refiner who provided the used oil, as well as
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their RCRA identification number, if they have one (genera-
tors don’t have to have one),

(i) quantity of oil accepted and date of acceptance, and

(iii) the signature, dated upon receipt of the used oil, of
a representative of the provider of the used oil.

(b) Used oil transporters must keep a record of each
shipment of used oil either exported out of state or delivered
to another used oil transporter, or a used oil burner, proces-
sor, re-refiner or disposal facility. Records of each delivery
must include:

(i) The name, address and RCRA identification number
of the receiving facility,

(i1) The quantity of used oil delivered and the date of
delivery, and

(iii) the signature, dated upon receipt of the used oil, of
a representative of the receiving facility or transporter.

(c) The records described in this subsection must be
maintained for at least three years.

(8) Transporters who generate residues from the storage
or transport of used oil shall manage them according to this
chapter.

[Statutory Authority: Chapters 70.95I and 70.105
RCW].

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-352-440 Management facilities—
Identification numbers (1) This section applies to trans-
porters, transfer facilities, processors, re-refiners, and
marketers of used oil. Facilities which burn off-specification
used oil in accordance with sections 515 through 555 of this

- chapter are also subject to this section.

(2) Facilities in (1) who do not have an RCRA identifi-
cation number must obtain one. To do so, request a Form
2 from Ecology, fill it out and return it to Ecology. You
will be notified of your number.

(3) Facilities who have an RCRA identification number
should notify Ecology of their intent to transport, process,
market, re-refine or otherwise manage used oil under that
number. .

(4) Facilities must use their identification number on all
correspondence with Ecology, and in all records related to
the receipt, shipment, transport, or management of used oil.
Facilities must also make their number available to all who
send them oil for management, all to whom oil is sent for
management, and all transporters.

(5) Facilities must also file an Dangerous Waste Annual
Report with Ecology regarding their used oil activities. This
report can be filed in conjunction with any report regarding
dangerous waste activities by the same facility at the same
site.

{Statutory Authority: Chapter 70.105 RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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NEW SECTION

WAC 173-354-460 Management facilities—Testing
the used oil (1) This section applies to transporters, transfer
facilities, processors, re-refiners, and marketers of used oil.
Facilities which burn off-specification used oil in accordance
with sections 515 through 555 of this chapter are also
subject to this section.

(2) Used oil facilities in (1) must determine if the total
halogen content of the used oil being accepted for manage-
ment or stored at a transfer facility exceeds 1000 ppm. The
facility may make this determination in two ways:

(a) testing the used oil; or

ADVISORY: Current methods commonly used to test for
the presence of halogens include a flame test using a copper
wire dipped in oil, halogen sniffers, "litmus sticks", and
colorometric liquid tests.

(b) applying knowledge of the halogen content of the
used oil in light of the materials or processes used.

(3) If the used oil contains more than 1000 ppm of total
halogens, then it must be demonstrated by the facility or the
generator that it has not been mixed with hazardous waste,
as stated in WAC 173-354-050(2).

(4) If it cannot be demonstrated that used oil has not
been mixed with hazardous waste, then the oil is subject to
the Dangerous Waste Regulations, Chapter 173-303 WAC.

ADVISORY: If the used oil becomes subject to the
Dangerous Waste Regulations, the generator of the used oil
must have or acquire an RCRA identification number which
will be assigned to that waste.

ADVISORY: It is primarily the responsibility of the
generator to apply its knowledge about the processes or
material feedstocks in coming to conclusions on used oil
status. This information should be provided to the manage-
ment facility and the management facility should in turn
provide the generator with test results.

(5) When a load of oil is declared a hazardous waste by
following (2) through (4) above, the facility making the test
is responsible to report the determination to the complaint
trackers in the appropriate Ecology regional office where the
generator is located.

(6) Records of analyses and/or information used to
comply with this subsection shall be maintained by the
facility for at least three years.

[Statutory Authority: Chapter 70.105 RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-500 Marketing of used oil for energy
recovery. This section applies to anyone who ships used oil
directly to a facility, regulated under sections 515 through
555 of this chapter, which will burn the used oil for energy
recovery. This person is called a used oil marketer.
Marketer does not include anyone who ships used oil to a
processing or re-refining facility regulated under sections 600
through 680 of this chapter.

(1) Used oil marketers must:
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(a) comply with the standards in either section 300 or
section 400 or sections 515 through 555 or sections 600
through 680 of this chapter; and

(b) comply with sections 400 and 545 of this chapter.

(2) If the oil is on-specification, the marketer must
comply with section 620 of this chapter.

(3) If the oil is off-specification, the marketer must:

(a) send the oil to a burner who:

(i) has an RCRA identification number;

(ii) burns the used oil in a facility identified in subsec-
tion 545(1) of this chapter;

(iii) has received the certification described in section
555 of this chapter. The marketer must maintain this
certification until at least three years following the last
shipment to the burner;

(b) comply with section 670 of this chapter.

[Statutory Authority: Chapters 70.95I and 70.105
RCW].

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-515 Used oil fuels—General provi-
sions (1) These sections (515 - 555) apply to all used oil
which is burned for energy recovery in a land-based facility
or in state waters except:

(a) household used oil;

(b) used oil that is burned by a processor or re-refiner
which is incidental to the processing or re-refining of used
oil; and

(c) used oil burned in a space heater, provided that:

(i) the heater burns only used oil generated by the
owner or operator of the heater, on-specification oil, and/or
household used oil;

(ii) the heater is designed to have a maximum input of
500,000 BTUs per hour;

(iii) the combustion gases from the heater are vented to
ambient air; and

(iv) the heater is operated according to manufacturers

instructions.

(2) If a burner generates residues from the storage or
burning of used oil, s/he must manage the residues in
accordance with this chapter.

(3) Used oil burners may aggregate off-specification oil
with on-specification oil and/or virgin oil for purposes of
burning, but not for purposes of producing on-specification
used oil. Burners may do incidental processing, if it is in
the normal course of their business and which does not
increase the marketability of the used oil.

[Statutory Authority: Chapters 70.951 and 70.105
RCW)

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.
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NEW SECTION

WAC 173-354-525 Used oil fuels—Specifications (1)
The oil which is burned and not exempted by section 515 is
divided into two classifications: on-specification oil and off-
specification oil. The specifications for used oil are found
in Table 3:

Table 3: Used Oil Fuel Specifications

Constituent or Property Determining Level
Arsenic . ...................... 5 ppm maximum
Cadmivm ..................... 2 ppm maximum
Chromium .................... 10 ppm maximum
Lead ....................... 100 ppm maximum
Total Halogens ............ 4000 ppm maximum***
Sulfur . .................... 1.0 percent maximum
Ash ... ... ... ... ......... 0.1 percent maximum
Flash point ......... 100 degrees Fahrenheit minimum

ppm means "parts per million" or milligrams/liter

(2) All burners of used oil not exempted in subsection
(1) of this section must test the used oil or use other infor-
mation about the process or feedstock materials to determine
if it is on-specification or off-specification.

[Statutory Authority: Chapters 70.94, 70.951, and
70.105 RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

Reviser’s note: The unnecessary underscoring in the above section
occurred in the copy filed by the agency and appears in the Register
pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-535 Used oil fuels—On-specification
used oil On-specification oil is that oil which meets the
specifications in Table 3 in section 525.

ADVISORY: On-specification oil, in particular, should be
re-refined or otherwise processed to yield usable oil prod-
ucts. If recycling is not available, the oil may be used for
energy recovery.

In order to burn on-specification oil, the burner must:

(1) maintain copies of the analyses or other information
that demonstrate that the used oil is on-specification;

(2) keep an operating log which shows the name and
address of the facility receiving the shipment, the date of
delivery, the quantity of used oil delivered, and a cross
reference to the analysis that demonstrated that the oil was
on-specification; and

(3) maintain the records in (1) and (2) above for at least
three years.

[Statutory Authority: Chapter 70.105 RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040,
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NEW SECTION

WAC 173-354-545 Used oil fuels—OfI-specification
oil (1) Off-specification used oil can only be burned in the
following facilities: ]

(a) industrial furnaces as defined in WAC 173-303-040;

(b) boilers, as defined in WAC 173-303-040, that are
identified as follows:

(i) industrial boilers located on the site of a facility
engaged in a manufacturing process where substances are
transformed into new products, by mechanical and chemical
processes;

(ii) utility boilers used to produce electric power, steam,
heated or cooled air, or other gases or fluids for sale; or

(iii) space heaters meeting the conditions of subsection
(1)(c) of this section; or

(c) hazardous waste incinerators regulated under 40 CFR
264 and 265 or WAC 173-303-670.

(2) All bumners of off-specification oil with greater than
500,000 BTU per hour rated output must comply with the
following:

(a) register with the local air authority of Ecology,

(b) if a new used oil burner, file a notice of construction
with local air authority or Ecolégy,

(c) maintain opacity less than 20% or as required by
local air authority,

(d) maintain emissions below 0.1 grains per dry standard
cubic foot, and

(e) general nuisance provisions of WAC 173-400-040.

[Statutory Authority: Chapters 70.94, 70.95I and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-555 Used oil fuels—Recordkeeping
and certification (1)(a) Used oil burners must keep a
record of each used oil shipment accepted for burning.
These records must include the following information:

(i) the name, address, and RCRA identification number
of the transporter who delivered the used oil to the burner;

(ii) the name, address, and RCRA identification number
(if applicable) of the generator, processor or re-refiner from
whom the used oil was sent to the bumer;

(iii) the quantity of used oil accepted; and

(iv) the date of acceptance.

(b) The record in (a) above may take the form of a log,
invoices, manifests, bill of lading or other shipping docu-
ments, and should be maintained by the burner for at least
three years.

(2)(a) Before a burner accepts the first shipment of off-
specification oil from a generator, transporter, processor, or
re-refiner the burner must provide to the generator, trans-
porter, processor and/or re-refiner a one-time written and
signed notice or certificate that:

(i) the burner has notified Ecology stating the location

and general description of his used oil management activi-

ties; and
(ii) the burner will burn the used oil only in the facili-
ties listed in subsection 545(1).

Proposed
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(b) The certificate described in (a) above must be
maintained for at least three years from the date the burner
last receives shipment of off-specification oil from that
generator, transporter, processor, or re-refiner.

[Statutory Authority: Chapters 70.95I and 70.105
RCW].

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-600 Processing and re-refining used
oil—General requirements (1) This section applies to the
owners and operators of facilities which process and/or re-
refine used oil.

(2) Processing and re-refining facilities are to be
maintained and operated to minimize the possibility of fire,
explosion, sudden and non-sudden releases of used oil and
other chemicals to the soil, air, and/or water which could
threaten human health or the environment.

(3) Each processing and re-refining facility must be
equipped with the following, unless site conditions indicate
otherwise: .

(a) a communications system which will immediately
instruct employees in an emergency situation, as well as
summon assistance from the appropriate agencies. The
communications system must be designed so that:

(i) whenever used oil is being poured, mixed, spread, or
otherwise handled, all personnel involved in the operation
must have immediate access to the communications system,
and

(ii) whenever an employee is working alone at the site,
s/he must have immediate access to the external communica-
tions system. '

(b) fire suppression and other equipment required by the
applicable sections of Articles 9, 10, and 79 of the Uniform
Fire Code, and

(c) spill control and decontamination equipment.

(d) All equipment required by this subsection shall be
tested and maintained in a manner to ensure proper operation
during an emergency.

(4) Proper aisle space must be maintained so as to allow
unobstructed access to and movement in all areas of the
facility.

(5) Used oil processors and re-refiners who initiate
shipments of used oil off-site must ship the used oil using a
transporter who has obtained an RCRA identification
number.

(6) Owners and operators who generate used oil residues
from the storage, processing, or re-refining of used oil-must
manage these wastes according to this chapter.

[Statutory Authority: Chapters 70.95I and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.
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NEW SECTION

WAC 173-354-620 Processing and re-refining used
oil—Emergency and contingency planning (1)(a) The
owner or operator of the facility must attempt to familiarize
the following organizations with the design and operations
of the facility and make arrangements for their assistance in
times of emergency:

(i) member organizations of the local emergency
preparedness committee and Ecology’s spill response group
should be familiarized with the layout of the facility,
properties of used oil handled at the facility and associated
hazards, places where facility personnel would normally be
working, entrances to roads inside the facility, and possible
evacuation routes;

(ii) local medical centers, hospitals, and/or clinics should
be familiarized with the properties of used oil and other
materials handled at the facility and the types of injuries or
illnesses that could result from fires, explosions, or releases
at the facility; and

(iii) emergency response contractors and equipment
suppliers.

(b) Where two or more like organizations (such as two
or more fire departments) will provide assistance, one of
them should be designated as lead and/or first responder.

(c) Refusals to participate by the organizations in (a)
should be documented in the operating record of the facility.

(2) Each owner and operator of a used oil processing or
re-refining facility must have a contingency plan which will
implement the requirement in subsection (1) of this section
and which must be carried out in the event of a fire, explo-
sion, release, or other environmental emergency.

(a) The contingency plan will describe the measures to
be taken by facility personnel in time of emergency.

* (b) If the facility already has an emergency prepared-
ness/response plan, it may amend said plan to meet the
requirements of this subsection.

(3) The contingency plan must contain:

(a) a description of the arrangements made with various
organizations as referenced in subsection (1) of this section;

(b) an up-to-date list of names, addresses and phone
numbers (home and office) of persons eligible to act as
emergency coordinator. If more than one person appears on
the list, a primary coordinator must be designated (see
section (640) for description of the emergency coordinator’s
duties);

(c) an up-to-date list of all emergency equipment
(including a physical description, location, and brief outline
of capabilities for each item). Equipment listed must include
fire suppression, spill response, communications (internal and
external), and decontamination equipment.

(d) an evacuation plan for facility personnel, which
includes the signal(s) for evacuation and primary and
secondary evacuation routes.

(4) The contingency plan must be reviewed and imme-
diately amended, as necessary, whenever:

(a) Applicable regulations are revised;

(b) The plan fails in an emergency;

(c) The facility changes—in its design, construction,
operations, maintenance, or other circumstances—in a way
that will increase the potential for fire, explosion, release, or

WSR 95-15-104

other emergency, or changes the response necessary for an
emergency; or

(d) the list of emergency coordinator or the list of
emergency equipment changes.

(5) Copies of the contingency plan and all revisions to
the plan must be:

(a) maintained at the facility; and

(b) submitted to all organizations that have agreed to
assist in emergency management as described in subsection
(1) above.

[Statutory Authority: Chapters 70.95I and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-640 Processing and re-refining used
oil—Emergency procedures (1) At all times, there must at
least one employee either on the facility premises or capable
of reaching the facility in a short period of time. This
employee, designated the emergency coordinator, must be
thoroughly familiar with all aspects of the facility’s contin-
gency plan, all operations and activities at the facility, the
location and characteristic of the used oil handled, the
location of all records in the facility, and facility layout. In
addition, the emergency coordinator must have the authority
to commit the resources needed to carry out the contingency
plan.

(2) Whenever there is an imminent or actual emergency,
the emergency coordinator (or his/her designee) will immedi-
ately notify facility personnel and responding agencies, if
their assistance is needed.

(3) Whenever there is a fire, explosion, release or other
emergency, the emergency coordinator must immediately
identify the character, exact source, amount, and real extent
of released materials. At the same time, s/he must also
assess possible hazards (both direct and indirect) to human
health and the environment. S/he may do this by observa-
tion, use of facility records, or chemical analysis.

(4) If the emergency coordinator determines that the
facility has had an emergency situation which could threaten
human health or the environment outside the facility, s/he
must:

(a) notify the Emergency Management Division at 1
(800) 258-5990 with the following information: name and
telephone number of the reporter; name and address of the
facility; time and type of incident; name and quantity of
materials involved (to the extent known); the extent of any
injuries; and the possible hazards to human health or the
environment outside the facility; and

(b) notify the appropriate local officials, if an evacuation
seems advisable, and assist them in making the decision to
evacuate or not.

(5) During an emergency, the emergency coordinator
must take all reasonable measures to ensure that the incident
does not occur, recur or. spread to other parts of the facility.
Measures to be taken, as appropriate, include full or partial
shut down of the facility, collecting and containing released
materials, and removing or isolating containers. In the event
of a shut down, the emergency coordinator is responsible to
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monitor for leaks, rupture, gas generation, and pressure
buildup.

(6) After the emergency and before operations resume
in the affected areas of the facility, the coordinator is
responsible to:

(a) immediately provide for the recycling, storage, or
disposing of all used oil and other materials released during
the incident, as well as all contaminated soils and waters;

(b) ensure that no waste or used oil that may be
incompatible with released material is recycled, treated,
stored, or disposed of in the affected areas of the facility
until cleanup is complete;

(c) ensure that all emergency equipment listed in the
contingency plan is cleaned and fit for its intended use;

(d) ensure that the owner or operator has notified
Ecology and the appropriate local authorities that the facility
is in compliance with section 660.

(7) The owner or operator must note in the operating
record the time, date, and details of any incident that
requires implementing of the contingency plan. Within
fifteen days after the incident, s/he must notify Ecology, and
include the following information:

(a) Name, address, and telephone number of the owner
or operator;

(b) Name, address, and telephone number of the facility;

(c) Date, time, and type of incident;

(d) Name and quantity of materials involved;

(e) The extent of any injuries; ;

(f) An assessment of actual or potential hazards to
human health or the environment, as applicable; and

(g) Estimated quantity and disposition of recovered
material that resulted from the incident.

[Statutory Authority: Chapters 70.95I and 70.105
RCW.]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-660 Processing and re-refining used
oil—Site closure (1) Owners or operators who close an
aboveground tank system they have used to process or store
used oil must remove or decontaminate used oil residues in
the tank, contaminated containment system components,
contaminated soils, and structures and equipment contami-
nated with used oil. Waste from this removal/
decontamination is subject to Chapters 173-303 WAC, and
173-340 WAC unless such waste can still classify as used oil
under this chapter. If the owner or operator demonstrates
that all contaminated soils cannot be removed or decontami-
nated, then the site must close in accordance with Chapters
173-303 WAC, and 173-340 WAC.

(2) Owners or operators who store oil in containers,
shall, at closure, remove all containers from the site which
contain oil or oil residues. They shall also remove or
decontaminate used oil residues in the tank, contaminated
containment system components, contaminated soils, and
structures and equipment contaminated with used oil. Waste
from this removal/decontamination is subject to Chapters
173-303 WAC, and 173-340 WAC, unless such waste can
still classify as used oil under this chapter.
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[Statutory Authority: Chapters 70.95I and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-670 Processing and re-refining used
oll—Analysis plans Owners and operators of processing
and/or re-refining facilities must prepare an analysis plan
describing the methods to verify that oil with more than
1000 ppm has not been mixed with hazardous waste (subsec-
tion 050(2)) and on-specification oil (section 525). For each
of these, the analysis plan must contain:

(1) whether the determination will be made using
chemical analysis or knowledge of materials and products;

(2) if chemical analysis is selected: a sampling method-
ology must be selected. In addition, the frequency of
sampling, the parameters analyzed for, the methods for
analysis for the parameters and how the information will be
used for verification must be documented.

[Statutory Authority: Chapters 70.95I and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-680 Processing and re-refining used
oil—Recordkeeping Used oil processors and re-refiners
must maintain the following records, in addition to those
already described in this section:

(1) a record of each used oil shipment received, which
must include:

(a) The name, address, and RCRA identification number
of the transporter who delivered the use oil to the processor/
re-refiner;

(b) The name, address, and RCRA identification number
(if applicable) of the generator, processor or re-refiner from
whom the used oil was sent;

(c) The quantity of used oil accepted; and

(d) the date of acceptance.

(2) a record of each shipment of used oil sent to a used
oil burner, processor, re-refinery, or disposal facility, which
must include:

(a) The name, address, and RCRA identification number
of the transporter who transported the oil to the burner,
processor, re-refinery, or disposal facility;

(b) the name, address, and RCRA identification number
of the burner, processor, re-refinery, or disposal facility
receiving the oil;

(c) the quantity of used oil shipped; and

(d) the date of shipment.

(3) Records made in compliance with (1) and (2) above
may take the form of a log, invoices, manifests, bills of
lading or other shipping documents. Records must be
retained for at least three years.

(4) The owner or operator of the facility must keep a
written operating record at the facility. This record should
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be maintained until the closure of the facility, and must
contain the following information:

(a) records of analyses of used oil performed according
to the analysis plan described in section 670;

(b) records of incidents and emergencies as required by
subsection 640(7); and

(iii) refusals to participate in emergency assistance as
described in section 620.

[Statutory Authority: Chapters 70.951 and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-700 Management of used oil filters
EDITOR’S NOTE: Ecology has received a majority of
comments suggesting an outright ban of disposal of used
oil filters in landfills. Ecology is delaying this decision
pending additional comments from the public to this
draft rule.

(1) Used oil filters are subject to the provisions of this
chapter under subsection -050(7). The purpose of this
section is to increase the recycling of used oil filters, and the
oil found therein, as much as possible.

ADVISORY: For information regarding the ability to
recycle used oil filters you may call 1 (800) 99FILTER.

(2) If the residual steel is to be recycled as scrap, the
filter must be drained by:

(a) puncturing and draining for 24 hours, or

(b) crushing with at least 40,000 pounds of force, or

(c) dismantling the filter.

ADVISORY: The destruction of the filter through recy-
cling or burning may reduce the generator liability under the
Model Toxics Control Act. Landfilling, on the other hand,
may not significantly reduce this liability.

(3) If the residual solid waste (steel and fibers) is to be
disposed of in a municipal solid waste landfill (if allowed by
local authorities), the filters must be crushed (with 40,000
pounds of force minimum) or dismantled to remove all but
residual oil.

(4) If the oil filters go to a municipal solid waste
combustor, the filter need not be processed to remove all of
the oil, it only needs to be processed to avoid any leakage in
transport.

(5) Terne-plated used oil filters are subject to the
Dangerous Waste Regulations, Chapter 173-303 WAC.

Advisory: Terne-plated filters are generally associated
with large commercial trucks; production of these filters
ended in the United States January 1, 1993. Some imported
filters, however, may still be terne plated.

[Statutory Authority: Chapter 70.105 RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.
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NEW SECTION

WAC 173-354-720 Oil adsorbents, rags and other oil
bearing wastes. (1) The use of adsorbents which would
render oil unrecyclable are prohibited. Oil from spills, leaks,
machinery wiping or cleaning residues, or drips are by their
nature unrecyclable. The use of adsorbents is limited to
these non-recyclable oils.

ADVISORY: Oil that can be easily recovered, for example
oil from a crankcase or oil reservoir, is considered recycla-
ble oil. If you need to use an absorbent to manage the oil
or prevent its intrusion into the environment, the oil is not
recyclable.

(2) Adsorbents and other material containing oil must be
drained, crushed, squeezed, wrung-out, or otherwise pro-
cessed to remove any and all free-flowing quantities of oil.

(3) Materials that have had all free flowing oil removed
may be discarded into a Municipal Solid Waste incinerator
or landfill unless prohibited by the jurisdictional health
district or other local ordinances.

(4) Materials containing used oil and a dangerous waste
such as a listed solvent are dangerous wastes and must be
managed in accordance with chapter 173-303 WAC.

[Statutory authority: Chapter 70.951 RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-800 Model local ordinance for signs
to be used in retail establishments. ADVISORY: Local
government is responsible for establishing ordinances
governing posting of signs in retail establishments concern-
ing used oil recycling, RCW 70.951.040(5). The following is
a model ordinance provided as a public service to local
government for this purpose. 1t is intended that the model
can be adopted by reference by local government agencies.

(1) Whereas, the legislature has declared automotive
used oil to be a resource, it is in the public interest to
recover said resource to greatest extent possible,

Whereas, much household used oil enters the environ-
ment each year causing much damage,

Whereas, a convenient collection system is necessary to
the collection of household used oil,

Whereas, the education of the public as to locations and
needs for oil recycling is paramount to the establishment of
a convenient used oil collection system,

Whereas, the legislature has provided in RCW
70.951.040 that retailers of automotive oil provide this
education to their customers through the posting of signs,
and that local government be responsible to enforce this
provision,

Therefore,

(2) Sellers of automotive oil must post and maintain
signs regarding used oil recycling according the provisions
of this ordinance,

(3) Signs must be posted in a location visible to the
public at either of three locations: automotive display, cash
register, or exterior window facing,

(4) Signs must be at least 11" X 14" and must contain
as a minimum;
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(a) the oil drop with the recycling symbol inside,

(b) the phrase "Recycle Used Oil",

(c) the listing of at least one of the closest used oil
collection center(s), and

(d) the 1-800-RECYCLE information line number and/or
its local equivalent for location of publically available used
oil collection centers.

(e) graphics or phrases encouraging the recycling of
used oil as highly recommended.

(5) Enforcement of this ordinance is hereby delegated to
the health district/department as part of the solid waste
enforcement program authorized by chapter 70.95 RCW.
The health district shall report to the Board annually as to its
efforts to enforce this ordinance.

[Statutory authority: Chapters 70.95, 70.951, and 70.105
RCW]

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-900 Disposal of used oil Used oil and
used oil products which cannot be managed by burning,
processing, or re-refining as described in sections 515
through 680 of this chapter, shall be considered as being
disposed or being used in a manner constituting disposal.
Materials subject to this chapter which are disposed or used
in a manner constituting disposal are subject to the Danger-
ous Waste Regulations, Chapter 173-303, as these wastes
generally designate as dangerous waste. Persons who are
disposing of or using in a manner constituting disposal
materials governed by this chapter, may petition the depart-
ment to exclude the materials from the Dangerous Waste
Regulations and/or this chapter. If exemption is granted for
both, then the material will be governed by the Minimum
Functional Standards for Solid Waste, chapter 173-304 or
351 WAC.

[Statutory Authority: Chapters 70.95, 70.951. and
70.105 RCW].

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the
Register pursuant to the requirements of RCW 34.08.040.

Reviser’s note: The typographical error in the above section occumred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 173-354-990 Repealer. Recommendation is
made to the State Fire Marshall to repeal:

Chapter 212-51 WAC, as its provisions are now included
in sections 320, 340 and 360 of this chapter.

Proposed
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REPEALER

The following are hereby repealed:

WAC 173-303-515
Chapter 173-330 WAC.

WSR 95-16-001
WITHDRAWAL OF PROPOSED RULES
INSURANCE COMMISSIONER’S OFFICE
(By the Code Reviser’s Office)
(Filed July 19, 1995, 2:10 p.m.]

WAC 284-30-950, proposed by the Insurance
Commissioner’s Office in WSR 95-02-075, appearing in
issue 95-02 of the State Register, which was distributed on
January 18, 1995, is withdrawn by the code reviser’s office
under RCW 34.05.335(3), since the proposal was not
adopted within the one hundred eighty day period allowed by
the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 95-16-004
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed July 20, 1995, 12:09 p.m.]

Original Notice.

Title of Rule: Amending WAC 458-20-189 Sales to
and by the state of Washington, counties, cities, towns,
school districts, and fire districts.

Purpose: To provide an explanation of how sales to and
by the state of Washington, and its municipal corporations
are taxed.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: Title 82 RCW, particularly
RCW 82.04.030, 82.04.419, 82.04.050, and 82.08.0291.

Summary: This rule is being revised to incorporate
statutory changes which reclassified physical fitness services
from service B&O taxable to retail sales per chapter 25,
Laws of 1993 sp. sess., and subsequent legislation which
provided a retail sales tax exemption for physical fitness
classes provided by local governments (chapter 85, Laws of
1994). The current rule indicates that the copying of public
records or document by governmental agencies is not subject
to the retail sales tax. This is incorrect. The copying or
duplicating of public records or documents is considered a
retail sale, and subject to the retail sales tax.

Reasons Supporting Proposal: To incorporate 1993 and
1994 legislative changes, and to clarify existing tax reporting
instructions.

Name of Agency Personnel Responsible for Drafting:
Alan R. Lynn, 711 Capitol Way South, #303, Olympia, WA,
(360) 586-9040; Implementation: Les Jaster, 711 Capitol
Way South, #303, Olympia, WA, (390) ((360)] 586-7150;
and Enforcement: Russell Brubaker, 711 Capitol Way
South, #303, Olympia, WA, (390) [(360)] 586-0257.

Name of Proponent: Department of Revenue, govern-
mental.
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Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule explains how sales to and by the state of
Washington and its municipal corporations are taxed.
Municipal corporations are subject to B&O tax on income
derived from "enterprise activities." The rule explains how
municipal corporations can determine whether they are
engaged in "enterprise activities." The rule explains the
retail sales and use tax reporting responsibilities of depart-
ments and institutions of the state of Washington, and its
municipal corporations. The rule lists retail sales and use
tax exemptions which may apply to state agencies and
municipal corporations. This rule will better help depart-
ments, institutions, and municipal corporations of the state of
Washington to understand their tax reporting responsibilities.

Proposal Changes the Following Existing Rules: This
is an amendment to WAC 458-20-189. This rule is being
revised to clarify the tax reporting responsibilities of depart-
ments, institutions, and municipal corporations of the state of
Washington. The rule currently does not indicate that
physical fitness services provided by the state of Washington
and municipal corporations are retail sales. Physical fitness
services were reclassified to be retail sales by the 1993
legislature. Taxpayers relying on the current version of Rule
189 would incorrectly conclude that these services are
subject to the service B&O tax. The current rule also
indicates that the copying of public records or documents is
not subject to the retail sales tax. This is incorrect. The
copying or duplicating of public records or documents is
considered a retail sale, and subject to the retail sales tax.
The incorrect information contained in the current rule could
result in substantial tax assessments unless taxpayers are
informed of these changes.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. The changes to
this rule are made to conform to mandates of the legislature
and the department is given no discretionary latitude. There
are no "for profit" businesses within the SIC codes affected
by this rule.

Hearing Location: General Administration Building,
Director’s Conference Room, Room #402, 11th and Colum-
bia Streets, Olympia, Washington, on September 7, 1995, at
9:30 a.m.

Assistance for Persons with Disabilities: Accommoda-
tions or assistance for persons with disabilities or to request
a copy of the information in an alternate format contact
Sandra Yuen by August 29, 1995, TDD 1-800-451-7985, or
(360) 753-3217.

Submit Written Comments to: Alan R. Lynn, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, FAX (360) 664-0693, by September 7, 1995.

Date of Intended Adoption: September 15, 1995.

July 20, 1995
Russell W. Brubaker
Assistant Director

[71]
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AMENDATORY SECTION (Amending WSR 86-10-069

[86-18-069], filed 9/3/86)

WAC 458-20-189 Sales to and by the state of
Washington, counties, cities, towns, school districts ((and

ether—mumelpal—subdwmens)), and fire dlstrlcts

(((-1-)

PROPOSED
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(1) Introduction. This section discusses the business

applications to sales made to and by the state of Washington,

WSR 95-16-004

Municipal corporations are also exempt from the B&O
tax on grants received from the state of Washington, or the
United States government. RCW 82.04.418

counties, cities, towns, school districts, and fire districts.
Hospitals or similar institutions operated by the state of

(d) Municipal corporations deriving income, however
designated, from any enterprise or public service business

Washington, or a municipal corporation thereof, should refer

activity for which a specific charge is made are subject to

to WAC 458-20-168. School districts should also refer to

the provisions of the B&O or public utility tax. Charges

WAC 458-20-167. Persons providing physical fitness

between departments of a particular municipal corporation

activities and amusement and recreation activities should also
refer to WAC 458-20-183.

Persons providing public utility services may also want
to refer to the following sections of chapter 458-20 WAC:

are interdepartmental charges and not subject to tax. (See

also WAC 458-20-201 on_interdepartmental charges.)
(i) When determining whether an activity is an enter-
prise activity, user fees derived from the activity must be

(a) WAC 458-20-179 (Public utility tax);
(b) WAC 458-20-180 (Motor transportation, urban

measured against total costs attributable to providing the
activity, including direct and indirect overhead. This review

transportation);
(c) WAC 458-20-250 (Refuse-solid waste collection

should be performed on the fiscal or calendar year basis used
by the entity in maintaining its books of account.

business etc.); and
(d) WAC 458-20-251 (Sewerage collection business).

For example, a city operating an athletic and recreation-
al facility determines that the facility generated two hundred

(2) Definitions. For the purposes of this section, the

fifty thousand dollars in user fees for the fiscal year. The

following definitions apply:
(a) "Municipal corporations" means counties, cities,

total costs for operating the facility were four hundred
thousand dollars. This figure includes direct operating costs

towns, school districts, and fire districts of the state of

and direct and indirect overhead, including asset depreciation

Washington.
(b) "Public service business" means any business subject

and interest payments for the retirement of bonds issued to
fund the facility’s construction. The principal payments for

to control by the state, or having the powers of eminent

the retirement of the bonds are not included because these

domain, or any business declared by the legislature to be of

costs are a part of the asset depreciation costs. The facility’s

a public service nature, irrespective of whether the business

operation is an enterprise activity because it is more than

has the powers of eminent domain or the state exercises its

fifty percent funded by user fees.

control over the business. It includes, among others and
without limiting the scope hereof, water distribution, light

(ii) An enterprise activity which is operated as a part of
a governmental or nonenterprise activity is subject to the

and power, refuse collection, public transportation, and sewer

B&O tax. For example, City operates Community Center,

collection and treatment.
(c) "Subject to control by the state,” as used in (b) of

a large athletic and recreational facility, and three smaller
neighborhood centers. Community Center operates with its

this subsection, means control by the utilities and transporta-

own budget, and the three neighborhood centers are lumped

tion commission or any other state department required by

together and operated under a single separate budget,

law to exercise control of a business of a public service

Community Center and the neighborhood centers are

nature as to rates charged or services rendered. »
(d) "Enterprise activity" means an activity financed and

operated as a part of an overall parks and recreation system,
which is not more than fifty percent funded by user fees.

operated in a manner similar to a private business enterprise.
The term _includes those activities which are generally in

Each budget must be independently reviewed to deter-
mine whether these facilities are operated as enterprise

competition with private business enterprises and which are

activities. The operation of Community Center would be an

over fifty percent funded by user fees. The term does not

enterprise activity only if the user fees account for more than

include activities which are exclusively governmental.
(3) Persons taxable under the business and occupa-

fifty percent of Community Center’s operating budget. The
total user fees generated by the three neighborhood centers

tion tax.
(a) Sellers are subject to the B&O tax upon sales to the

would be compared to the total costs of operating the three
centers to determine whether they, as a whole, were operated

state of Washington, its departments and institutions, or to

as enterprise activity. Had each neighborhood center

municipal corporations of the state.
{b) The state of Washington, its departments and

operated under an individual budget, the user fees generated
by each neighborhood center would have been compared to

institutions, as distinct from its corporate agencies or

the costs of operating that center.

instrumentalities, are not subject to the provisions of the
B&O tax. RCW 82.04.030. )
(c) Municipal corporations are not subject to the B&O

(4) Business and Occupation tax.
(a) Municipal corporations engaging in public service
business activities should refer to the sections of chapter

tax_upon amounts derived from activities which are exclu-

458-20 WAC mentioned in subsection (1)(a-d) above to

sively governmental. RCW 82.04.419. Thus, the B&O tax

determine their B&O tax liability. Municipal corporations

does not apply to license and permit fees, inspection fees,

engaging in enterprise activities are subject to the B&O tax

fees for copies of public records, reports, and studies, pet

as follows:

doption _and license fees, processing fees involving finger-
rinting and environmental impact statements, and taxes,

(i) Service and other business activities tax. Amounts
derived from, but not limited to, special event admission fees

fines, or penalties, and interest thereon. Also exempt are

for concerts and exhibits, user fees for lockers and check-

fees for on-street metered parking and on-street parking

rooms, charges for moorage (less than thirty days), and the

permits.

granting of a license to use real property are subiject to the

Proposed
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service and other business activities tax if these activities are

Washington State Register, Issue 95-16

both the "production” (extracting and/or manufacturing) and

considered enterprise activities. (See also WAC 458-20-118

"selling" (wholesaling or retailing) classifications of the

on the sale or rental of real estate.) The service tax applies

B&O tax, and claim a tax credit under the multiple activities

to fees charged for instruction in amusement and recreation

tax credit system. (See WAC 458-20-19301 on multiple

activities, such as tennis or swimming lessons.

Prior to July 1, 1993, fees charged for physical fitness
activities and saunas were subject to the service tax. These
activities are a retail sale beginning July 1, 1993. Physical

activities tax credits.)

(5) Retail sales tax.

(a) The retail sales tax generally applies to all retail
sales made to the state of Washington, its departments and

fitness activities include weight lifting, exercise facilities,

institutions, and to municipal corporations of the state.

aerobic classes, etc. (See also WAC 458-20-183 on amuse-
ment and recreation activities, etc.)
(ii) Extracting tax. The extracting of natural products

(b) The state of Washington, its departments and
institutions, and all municipal corporations are required to
collect retail sales tax on all retail sales of tangible personal

for sale or for commercial use is subject to the extracting

property or services classified as retail services unless

B&O tax. The measure of tax is the value of products.

specific exemptions apply. Retail sales tax must be collected

(See WAC 458-20-135 on extracting.) Counties and cities

and remitted even though the sale may be exempt from the

are not, however, subiect to the extracting tax upon the cost

retailing B&O tax. For example, a city police department

of labor and services performed in the mining, sorting,

must collect retail sales tax on casual sales of unclaimed

crushing, screening, washing, hauling, and stockpiling of

property to consumers, even though this actjvity is not

sand, gravel, or rock taken from a pit or quarry owned by or

subject to the B&O tax because these sales are considered

leased to the county or city when these products are either

casual sales. (See also WAC 458-20-106.)

stockpiled for placement or are placed on a street, road,
place, or highway of the county or city by the county or city

(c) The state of Washington, its departments and
institutions, and all municipal corporations are required to

itself. Nor does the extracting tax apply to the cost of or

collect retail sales tax on the total charge for providing

charges for such labor and services if the sand, gravel, or

copies of public records or documents, even if the total

rock is sold by the county or city to another county or city

charge includes fees for both searching and copying the

at actual cost for placement on a publicly owned street, road,

records or documents. Retail sales tax must be collected and

place, or highway. RCW 82.04.415.
(iii) Manufacturing tax. The manufacturing of

remitted even though providing copies of public records or
documents may be a governmental activity which is not

products for sale or for commercial use is subject to the

subject to the B&O tax. Municipal corporations should

manufacturing B&O tax. The measure of tax is the value of
products. (See WAC 458-20-136 on manufacturing.) The

report the gross amount of such sales under both the retailing
B&O and retail sales tax classifications when reporting these

manufacturing tax does not apply to_the value of materials

sales, and claim a "government function" deduction under

printed by counties, cities, towns, or school districts solely

the retailing B&O tax classification only.

for their own use. RCW 82.04.600.
(iv) Wholesaling tax. The wholesaling tax applies to

(d) Sales between a department or institution of the state
and a municipal corporation, or between municipal corpora-

the gross proceeds derived from sales or rentals of tangible

tions are retail sales. For example, State Agency sells office

personal property to persons who resell the same without

supplies to County. State Agency is making a retail sale.

intervening use. The wholesaling tax does not, however,

State Agency must collect and remit retail sales tax upon the

apply to casual sales. (See WAC 458-20-106 on casual

amount charped, even though the B&O tax does not apply to

sales.) Sellers must obtain resale certificates from their

this sale. The amount of retail sales tax must be separately

customers to support the wholesale nature of any transaction.

itemized on the sales invoice. RCW 82.08.050. State

(Refer to WAC 458-20-102 on resale certificates.)
(v) Retailing tax. User fees for off-street parking and

Agency may claim a tax paid at source deduction for any
retail sales or use tax previously paid on the acquisition of

garages, and charges for the sale or rental of tangible

the office supplies. (See WAC 458-20-102 on purchases for

personal property to consumers are taxable under the

dual purposes.)

retailing B&O tax. The retailing tax does not, however,
apply to casual sales. (See WAC 458-20-106.) Fees for

(e) Departments or institutions of the state of Washing-
ton are not considered sellers when making sales to other

amusement and recreation activities, such as golf, swimming,
racquetball, and tennis, are retail sales and subject to the

departments or institutions of the state because the state is
considered to be a single entity. RCW 82.08.010(2).

retailing tax if the activities are considered enterprise

Therefore, the "selling" department or institution is not

activities. Charges for instruction in amusement and

required by statute to collect the retail sales tax on_these

recreation activities are subject to the service tax. (See also

sales.

WAC 458-20-183 and (i) of this subsection.)
On and after July 1, 1993, charges for physical fitness

All departments or institutions of the state of Washing-
ton are, however, considered "consumers.” RCW

and sauna services are classified as retail sales and subject

82.08.010(3). A department or institution of the state

to the retailing tax. (See chapter 25, Laws of 1993, sp.s.)

purchasing tangible personal property from another depart-

While a retail sales tax exemption for physical fitness classes

ment or institution is required to remit to the department of

provided by local governments is available on and after July

revenue the retail sales or use tax upon that purchase, unless

1, 1994 (see subsection (6)(h) of this section), the retailing

it can document that the "selling” institution previously paid

B&O tax continues to apply.
(b) Persons selling products which they have extracted
or manufactured must report, unless exempt by law, under

the appropriate retail sales or use tax on that item.
(6) Retail sales tax exemptions. The retail sales tax
does not apply to the following:

Proposed
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(a) Sales to city or county housing authorities which

WSR 95-16-004

department or institution of the state of Washington, or for

were created under the provisions of the Washington housing

the purpose of consuming the property purchased in manu-

authorities law, chapter 35.82 RCW. However, prime

facturing or producing for use or for resale to any other

contractors and subcontractors for city or county housing

department or institution of the state of Washington a new

authorities should refer to WAC 458-20-17001 (Government

article of which such property is an ingredient or component

contracting etc.) to determine their tax liability.

(b) Charges to municipal corporations and the state of

part, the transaction is deemed a purchase at retail and the
retail sales tax applies.

Washington for that portion of the selling price of contracts
for watershed protection or flood control which is reim-

(d) Persons producing or manufacturing products for

commercial or industrial use are required to remit use tax

bursed by the United States gsovernment according to the

upon_the value of those products, unless a specific use tax

provisions of the Watershed Protection and Flood Prevention

exemption applies. RCW 82.12.020. This value must

Act, Public Law 566, as amended. RCW 82.08.0271.
{c) Sales of the entire operating property of a publicly

correspond as nearly as possible to the gross proceeds from

retail sales of similar products. (See WACs 458-20-112 and

or privately owned public utility, or of a complete operating

134 on value of products and commercial or industrial use,

integral section thereof, to the state or a municipal corpora-

respectively.)

tion thereof for use in conducting any public service business
except a tugboat business. RCW 82.08.0256.
(d) Sales of or charges made for labor and services in

For example, a municipal corporation must remit use tax
upon the value of materials printed solely for its own use,
even though a B&O tax exemption is provided by RCW

the mining, sorting, crushing, screening, washing, hauling,

82.04.397. The municipal corporation may claim a tax paid

and stockpiling of sand, gravel, or rock taken from a pit or

at source deduction if it previously paid retail sales or use

quarry owned or leased to a county or city, when the

tax_on materials, such as paper or ink, incorporated into the

materials are either stockpiled in the pit or quarry, placed on

finished product. (See WAC 458-20-102 on purchases for

the public road by the county or city itself, or sold at cost to

dual purposes.)

another county or city for use on public roads. RCW
82.08.0275.
(e) Sales to one municipal corporation by another

(i) Counties and cities are not subject to use tax upon
the cost of labor and services in the mining, sorting, crush-
ing, screening, washing, hauling, and stockpiling of sand,

municipal corporation directly or indirectly arising out of, or

gravel, and rock taken from a pit or quarry owned or leased

resulting from, the annexation or incorporation of any part

to a county or city when the materials are for use on public

of the territory of one municipal corporation by another.

roads. RCW 82.12.0269.

RCW 82.08.0278.
(f) Sales to the state of Washington, or a municipal

(i) If a department or institution of the state of Wash-
ington manufactures or produces tangible personal property

corporation in the state, of ferry vessels and component parts

for use or resale to any other department or institution of the

thereof, and charges for labor and services in respect to

state, use tax must be remitted upon the value of that article

construction or improvement of such vessels. RCW

even though the state is not subject to the B&O tax.

82.08.0285.
(g) Sales to the United States. However, sales to federal

For example, State Agency manufactures office furniture
for resale to other departments or institutions of the state of

employees are subject to the retail sales tax, even if the

Washington. State Agency will also on occasion use office

federal employee will be reimbursed for the cost by the

furniture it has manufactured for its own offices. Use tax is

federal government. (See WAC 458-20-190 on sales to the

due on the office furniture sold to the other departments or

United States.)

(h) On and after July 1, 1994, charges for physical

institutions of this state, and on the office furniture State
Agency puts to its own use. The taxable value of the office

fitness classes, such as aerobics classes, provided by local

furniture sold to the other departments or institutions of this

governments. RCW 82.08.0291. (See also chapter 85, Laws

state is the selling price. The taxable value for the office

of 1994.) Local governments must collect retail sales tax on

furniture State Agency puts to its own use is the selling price

charges for other physical fitness activities such as weight

at which State Agency sells comparable furniture to other

lifting, exercise equipment, and running tracks.
This exemption does not apply if a person other than a

departments or_institutions of the state. State Agency may
claim a credit for retail sales or use taxes previously remitted

local government provides the physical fitness class, even if

on materials incorporated into the furniture State Agency

the class is conducted at a local government facility.
(7) Deferred sales or use tax.
(a) If the seller fails to collect the appropriate retail

resells or puts to its own use.
(e) A donee is generally subject to use tax upon the use
of any donated item of tangible personal property, if the

sales tax, the state of Washington, its departments and

appropriate retail sales or use tax was not paid by the donor.

institutions, and all municipal corporations are required to

Effective May 1, 1995, a use tax exemption is available to

pay the deferred sales or use tax directly to the department.

state or local governmental entities using tangible personal

(b) Purchases of cigarette stamps, vehicle license plates,

property donated to them. (See chapter 201, Laws of 1995.)

license plate tabs, disability decals, or other items to evi-

The donor, however, remains liable for the retail sales or use

dence payment of a license, tax, or fee are purchases for

tax on the donated property, even though the state or local

governmental entity’s use of the property is exempt of tax.

ubject to the retail sales or use tax.

l@nsurm)tion by the state or municipal corporation, and

(c) Where tangible personal property or taxable services
are purchased by the state of Washington, its departments

(8) Persons subject to the public utility tax.

(a) Persons deriving income subject to the provisions of
the public utility tax may not claim a deduction for amounts

and institutions, for the purpose of resale to any other

received as compensation for services rendered to the state

(751
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of Washington, its departments and institutions, or to
municipal corporations thereof.
(b) The public utility tax does not apply to_income

Washington State Register, Issue 95-16

City must collect and remit retail sales tax on all retail

even though the B&O tax does not apply. Retail sales tax

received by the state of Washington, or its departments and

sales for which a retail sales tax exemption is not available, ‘

must be charged and collected on all general admission

institutions from providing public utility services.
(c) Municipal corporations operating public service

charges. Retail sales tax does not apply to the water
exercise classes because of the retail sales tax exemption

businesses are subject to the provisions of the public utility

tax. Municipal corporations should refer to WACs 458-20-

provided for physical fitness classes provided by local
governments. City would not collect retail sales tax on the

179 (Public utility tax), 458-20-180 (Motor transportation,

charges for the swimming lessons or the "rental” of the pool

urban transportation), 458-20-250 (Refuse-solid waste

to private businesses (license to use real estate) because

collection business, etc.) and 458-20-251 (Sewerage collec-

these charges are not retail sales.

tion business) to determine their public utility tax liability.

(9) Examples. The following examples identify a

(c) City sponsors various_baseball leagues as a part of
City’s efforts to provide recreational activities to its citizens.

number of facts and then state a conclusion. These exam-

Teams joining a league are charged a "league fee." Individ-

ples should only be used as a general guide. The tax results
of other situations must be determined after a review of all

ual participants are charged a "participation fee.” The league
fee entitles a team to join the league, and reserve the use of

the facts and circumstances.
(a) City operates a community center which provides a

the ball fields for league games. The participation fee
entitles an individual team member to participate in the

number of activities and services. The center charges fees

baseball activity. City does not account for the operation of

for court activities including tennis and racquetball, general

the ball fields under a single specific budget. The user fees

admission to the swimming pool, swimming lessons,

generated from the baseball fields, as well as the costs of

aerobics classes, and the use of weight equipment. The

operating and maintaining these fields, are accounted for in

community center also provides programs targeted at youth

City’s overall parks and recreation system budget, which is

and senior populations. These programs include arts and

not an enterprise activity.

craft classes, dance instruction classes, and day camps
providing a wide variety of activities such as picnics, nature

The participation fees are retail sales and subject to the
retail sales tax, because the team members pay these fees for

walks, volleyball, and other games. The center provides

the right to actually engage in an amusement and recreation

banquet and meeting rooms to civic groups for a fee, but

activity. The league fees are not retail sales, because they

does not provide a meal service with the banquet facilities.

simply entitle the teams to join an association of baseball

The community center’s operation is an enterprise activity,

because it is more than fifty percent funded by user fees.
City’s tax liability for the fees charged by the communi-

WAC 458-20-183 on amusement and recreational activities.)
The participation fees and league fees are not subject to the

teams that compete amongst themselves. (Refer also to‘

ty center are as follows:
(i) Retailing B&O and retail sales taxes apply to all

B&O tax, because these baseball fields are not operated as
an enterprise activity. Had these fields been operated as an

charges for the court activities, general admission to the

enterprise activity, the participation fees and league fees

swimming pool, and the use of weight equipment;
(ii) The retailing B&O tax _applies to fees charged for

would also have been subject to the retailing and service and
other business activities B&O tax classifications, respective-

aerobics classes. Retail sales tax does not apply because of
the sales tax exemption for physical fitness classes provided
by local governments.

(iii) Service and other business activities B&O tax

ly.

(d) Jane Doe enters into a contract with City to provide
an aerobics class at City’s community center. Jane is
responsible for providing the aerobics class. City merely

applies to all fees for swimming lessons, the arts and crafts

"rents” a room to Jane under a license to use agreement.

classes, dance instruction classes, day camps, and the rental
of the banquet and meeting rooms. Retail sales tax does not
apply to any part of the charge for the day camp because the

Jane Doe must collect and remit retail sales tax upon the

" charges for the aerobics classes. The charges for the aerobics

classes do not qualify for the retail sales tax exemption

portion of the day camp activities considered to be retail is

provided by RCW 82.08.0291 merely because the classes are

minimal.
(b) City operates a swimming pool located at a high

held at a local government facility. Jane Doe is not entitled
to the retail sales tax exemption available to local govern-

school. This swimming pool is open to the public in the

ments.

evenings. City charges user fees for swimming lessons,
water exercise classes, and general admission to the pool.
City will occasionally "rent" the pool to a private organiza-
tion for the organization’s own use. In these cases, the
private organization controls the overall operation and
admission to the facility. City has no authority to control
access and/or use when "renting” the pool to these organiza-
tions. City compares the user fees generated by the swim-
ming pool to the total costs associated with the operation of
the pool on an annual basis. The user fees never total "more
than fifty percent” of the cost of pool operation, therefor the
operation of the pool is not an enterprise activity.

Proposed

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser's office.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.
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WSR 95-16-005
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed July 20, 1995, 12:11 p.m.]

Original Notice.

Title of Rule: Amending WAC 458-20-238 Sales of
watercraft to nonresidents.

Purpose: To provide an explanation of the retail sales
tax exemptions available for sales of watercraft to nonresi-
dents, when delivery is made in Washington.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: Title 82 RCW, particularly
RCW 82.08.0266, 82.08.02665, and 82.12.0251.

Summary: This rule is being revised to incorporate
statutory changes providing a retail sales tax exemption for
sales of watercraft to residents of foreign countries per
chapter 119, Laws of 1993. The current rule incorrectly
indicates that a retail sales tax exemption is not available for
sales to residents of foreign countries. The rule is also being
revised to explain the use tax exemptions available to
nonresidents bringing watercraft into Washington for
enjoyment and/or repair. The documentary requirements
necessary to qualify for these retail sales and use tax
exemptions are also clarified.

Reasons Supporting Proposal: To incorporate 1993
legislative changes, and to clarify existing tax reporting
instructions and documentary requirements.

Name of Agency Personnel Responsible for Drafting:
Alan R. Lynn, 711 Capitol Way South, Suite #303, Olympia,
WA, (360) 586-9040; Implementation: Les Jaster, 711
Capitol Way South, Suite #303, Olympia, WA, (360) 586-
7150; and Enforcement: Russell Brubaker, 711 Capitol Way
South, Suite #303, Olympia, WA, (360) 586-0257.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule explains the retail sales tax exemptions
available for sales of watercraft to persons who are not
residents of the state of Washington, when delivery is made
in this state. It explains the documentary requirements
needed to substantiate a claim of tax exemption. The rule
explains the use tax exemptions available for nonresidents
bringing watercraft into Washington for enjoyment and/or
repair. This rule will better help watercraft sellers and
buyers, and nonresidents bringing watercraft into Washington
for enjoyment or repair, determine the circumstances under
which the sale, purchase, or use of watercraft is exempt from
the retail sales and/or use tax.

Proposal Changes the Following Existing Rules: This
is an amendment to WAC 458-20-238. This rule is being
revised to explain the retail sales tax exemption for sales to
residents of foreign countries. The current rule states that
sales of watercraft to residents of foreign countries are
subject to the retail sales tax, when delivery is made in
Washington. This is incorrect. The 1993 legislature passed

.chaptcr 119, Laws of 1993, which provides a retail sales tax

exemption for these sales. The rule has been also revised to
clarify the documentation requirements necessary to substan-
tiate an exempt sale. Additional language has been added to
explain the use tax exemptions available to nonresidents

[77]
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bringing their watercraft into Washington for personal
enjoyment or for repairs. Failing to amend this rule could
result in a loss of business to Washington-based watercraft
sales and repair businesses.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. The changes to
this rule are made to conform to mandates of the legislature
and the department is given no discretionary latitude. The
department is not aware of any new or additional adminis-
trative responsibilities placed on a business because of this
rule. The department has mitigated this rule to remove any
inconsistencies between this rule and rules used by the
Department of Licensing.

Hearing Location: General Administration Building,
Director’s Conference Room, Room #402, 11th and Colum-
bia Streets, Olympia, Washington, on September 7, 1995, at
9:30 a.m.

Assistance for Persons with Disabilities: Accommoda-
tions or assistance for persons with disabilities or to request
a copy of the information in an alternate format contact
Sandra Yuen by August 29, 1995, TTY 1-800-451-7985, or
(360) 753-3217.

Submit Written Comments to: Alan R. Lynn, Depart-
ment of Revenue, P.O. Box 47467, Olympia, WA 98504-
7467, FAX (360) 664-0693, by September 7, 1995.

Date of Intended Adoption: September 15, 1995.

July 20, 1995
Russell W. Brubaker
Assistant Director

AMENDATORY SECTION (Amending WSR 83-21-061,
filed 10/17/83)

WAC 458 20- 238 Sales ((to-nonresndents—of—water-

t-lon)) of watercraft to nonresndents. ((qlhﬁem—éeas&

Proposed
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(1) Introduction. This section explains the retail sales

tax exemption provided by RCW 82.08.0266 for sales to
nonresidents of watercraft requiring United States Coast
Guard registration or documentation. It also explains the
retail sales tax exemption provided by RCW 82.08.02665 for
sales of watercraft to residents of foreign countries, which
became effective July 25, 1993. (See chapter 119, Laws of

Proposed
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1993.) These statutes provide the exclusive authority for
oranting a retail sales tax exemption for sales of such
watercraft when delivery is made within Washington. This
section explains the requirements which must be met, and
the documents which must be preserved, to substantiate a
claim of exemption. It also discusses use tax_exemptions for
nonresidents bringing watercraft into Washington for
enjoyment and/or repair.

This section primarily deals with the retail sales and use
taxes where delivery takes place in Washington. Purchasers
of watercraft should also be aware that there is a watercraft
excise tax which may apply to the purchase or use of
watercraft in Washington. (See chapter 82.49 RCW.)
Sellers should refer to WAC 458-20-193 if they deliver the
vessel to the purchaser at an out-of-state location.

(2) Business and occupation tax. Retailing B&O tax
is due on all sales of watercraft to consumers if delivery is
made within the state of Washington, notwithstanding the
sale may qualify for an exemption from the retail sales tax.
If the seller is also the manufacturer of the vessel, the seller
must generally report under both the "production” (extracting
and/or manufacturing) and "selling” (wholesaling or retail-
ing) classifications of the B&O tax, and claim a tax credit
under the multiple activities tax credit system. Manufactur-
ers should also refer to WAC 458-20-136_(Manufacturing,
etc.) and WAC 458-20-19301 (Multiple activities tax
credits).

(3) Retail sales tax. The retail sales tax generally
applies to the sale of watercraft to consumers when delivery
is made within the state of Washington. However, under
certain conditions retail sales tax exemptions are available
for sales of watercraft to nonresidents of Washington, even
when delivery is made within Washington.

(a) Sales to residents of other states. RCW
82.08.0266 provides an exemption from_the retail sales tax
for sales of watercraft to residents of states other than
Washington for use outside this state, even when delivery is
made within Washington. This specific exemption does not
apply to sales of watercraft to Canadian or other foreign
country residents. The retail sales tax exemption which is
available for sales of watercraft to Canadian or other foreign
country residents is explained in subsection (3)(b) of this
section.

(i) The exemption provided by RCW 82.08.0266 is
limited to the following; ‘

(A) Sales of watercraft which are required to obtain
United States Coast Guard documentation; and
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(B) Sales of watercraft requiring registration by the

will be principally used, but only when that state has
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EXEMPTION CERTIFICATE

Seller’s Name

' United States Coast Guard or the state in which the vessel

assumed the registration and numbering function under the

Buyer's Name ............. ... ... ..

Federal Boating Act of 1958.
(ii) The following requirements must be met to perfect

Addressof Buyer .. ....................... ... .
State or Foreign Country of Residence . .............

any claim for exemption:
(A) The watercraft must leave Washington waters within

Dateof Sale .................0iiuinuni. . .
Make and Model of Vessel . .....................

forty-five days of delivery;
(B) The seller must examine acceptable proof that the
buyer is a resident of a state other than the State of Wash-

Serial Number of Vessel . . .................. ...,

I certify that (a) the vessel described above will be registered

ington; and
(C) The seller, at the time of the sale, must retain as a

or documented with the United States Coast Guard or the
state of principal use; or (b) I am a resident of a foreign

part of its records a completed exemption certificate. (See

country and the vessel has been purchased for use outside

subsection 4, below.)
(iii) The exemption provided by RCW 82.08.0266 does

the state of Washington. I further certify that this vessel will
leave Washington State waters within forty-five days of

not extend to the sale of boat trailers, unattached component

delivery, and the purchase of this vessel is exempt from

parts, repair parts, repair labor, etc.
{b) Sales to residents of foreign countries. RCW

Washington State retail sales tax under the provisions of

either RCW 82.08.0266 or RCW 82.08.02665. This certifi-

82.08.02665 provides a retail sales tax exemption for sales

cate is given with full knowledge of, and subject to, the

of vessels to residents of foreign countries for use outside

legally prescribed penalties for fraud and tax evasion.

this state, even when delivery is made in Washington. This
exemption became effective July 25, 1993. (See chapter

Signature of buyer or buyer’s representative . .........

119, Laws of 1993.) The term "vessel," for the purposes of
this subsection, means every watercraft used or capable of
being used as a means of transportation on the water, other
than a seaplane. This exemption is not limited to the types

CERTIFICATION BY SELLER

I hereby certify that I have personally examined one of the

of watercraft qualifying for the exemption discussed in

following items of documentary evidence submitted by the

subsection (3)(a) above.
' (i) The following requirements must be met to perfect

any claim for exemption;
(A) The watercraft must leave Washington waters within

above purchaser to establish residency in the state or country
of :

.. . Driver’s License (list license

forty-five days of delivery;
(B) The seller must examine acceptable proof that the

number and date of expiration) ...............
. . . Identification Card (list card

buyer is a resident of a foreign country; and
(C) The seller, at the time of the sale, must retain as a
part of its records a completed exemption certificate. (See

number and date of expiration) ...............

Signature of seller or agentof seller . . ..............

subsection 4, below.)
(ii) This exemption does not extend to the sale of boat
trailers, unattached component parts, repair parts, repair

S) Sales to residents of other states or countries who
are not natural persons. The types of identification

- labor, etc. . . . _
{4) Exemption certificate. The exemption certificate

described in subsection (4) of this section are not applicable
for establishing the residency of partnerships, corporations,

must be completed in its entirety, and retained by the seller

limited liability companies, or other persons who are not

at the time of sale. The seller is required to review one

natural persons. Because many of the types of documenta-

piece of identification substantiating the nonresident status of

tion which would establish the nonresident status of these

the customer, and to indicate on the certificate the type of

persons contain confidential information (e.g. federal income

identification examined. This one piece of identification

tax returns), the seller may satisfy its requirement to examine

must either be a valid driver’s license from the jurisdiction

and record documentary evidence by retaining at the time of

in which out-of-state residency is claimed, or a valid

sale a completed affidavit substantially in the following

identification document which has a photograph of the

form:

holder and is issued by the out-of-state jurisdiction. If the
customer is a_partnership, corporation, limited liability

AFFIDAVIT OF OUT-OF-STATE RESIDENCY

company, association, or any other person who is not a
natural person, the seller should refer to subsection (5) of

Nameof buyer ....................... ...... .

this section for an explanation of what constitutes acceptable

Address . ... ... .

proof of the customer’s nonresident status.
The seller should not accept an exemption certificate if

State or foreign country of residency ...............
Registration # ... ................... . ... ... .

completion of the sale which is inconsistent with the
purchaser’s claim of residency, such as a Washington

'the seller becomes aware of any information prior to

I certify that . . . (buyer’s name) . . . is a resident of . . .

address on a credit application. The exemption certificate

(state or foreign country). . .

must be substantially in the following form:

Proposed

PROPOSED
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Name of buyer’s representative (printed)
Signature of buyer’s representative . . . ..............

The affidavit of out of state residency may only be

Washington State Register, Issue 95-16

all requirements for exemption_under RCW 82.08.02665
have been satisfied.

(b) Company A sells a yacht to John Doe, an Oregon
resident, who takes delivery in Washington. The yacht is

accepted and used for establishing the nonresident status of

required to be registered by the state of Oregon, which has

persons who are not natural persons. It may not be used as

assumed the registration and numbering function under the

documentary evidence for sales to natural persons. The

Federal Boating Act of 1958. The vessel is removed from

seller must at the time of sale retain this affidavit as well as

Washington waters within forty-five days of delivery.

the exemption certificate described in subsection (4) of this

Company A examines a drivers license confirming John Doe

section. A partnership, corporation, limited liability compa-

to be an Oregon resident, and records this information in the

ny, or other person who is not a natural person is a "nonresi-
dent" for the purposes of exemption under RCW 82.08.0266

or RCW 82.08.02665 if that person’s principal place of
business is not in Washington, and that person is not

sales file. Company A does not complete and retain the
required exemption certificate.

The sale of the vacht is subiject to the retail sales tax.
The exclusive authority for granting a retail sales tax

incorporated in Washington.
(6) Use tax. Persons using watercraft on Washington

exemption for this sale is provided by RCW 82.08.0266.
Completion of an exemption certificate is a statutorily

waters are generally subject to the use tax_if Washington

imposed condition for obtaining this exemption. Company

retail sales tax has not been paid, unless such use is specifi-

A has not satisfied the conditions and requirements necessary

cally exempted by law from the use tax.
(a) The deferred retail sales tax or use tax is due on the

to grant an exemption under this statute. The exemption
provisions under RCW 82.08.0273 for sales to nonresidents

use by any nonresident of watercraft purchased from a

of states having less than three percent retail sales tax can

Washington vendor and first used within this state for more

not be used for purchases of vessels which require United

than forty-five days if retail sales or use tax has not been
paid by the user. Tax is due notwithstanding the watercraft

States Coast Guard registration or documentation, or registra-
tion in the state of principal use. If the exemption certificate

qualified for retail sales tax exemption at the time of

had been properly completed at the time of sale, this sale

purchase.
(b) Watercraft brought into this state by nonresidents for

their use and enjoyment while temporarily within this state

would have qualified for retail sales tax exemption.
(c) Mr. Jones, a California resident, contracts Company
B to manufacture a pleasure yacht. Mr. Jones purchases a

are exempt from the use tax. However, it will be presumed

boat motor from Company Y with instructions that delivery

that usage within Washington which exceeds more than sixty

be made to Company B for installation on the yacht. The

days in any twelve month period is more than temporary
usage and use tax is due. (See RCW 82.12.0251.)

(c) Watercraft temporarily brought into this state by

yacht is required to _be registered with the State of Califor-
nia, which has assumed the registration and numbering
function under the Federal Boating Act of 1958. Company

nonresidents for repair are exempt from the use tax if

B examines Mr. Jones’ drivers license to verify Mr. Jones is

removed from this state within sixty days. If repair cannot

a nonresident of Washington, and retains the proper exemp-

be made within this period, the exemption may be extended

tion certificate at the time of sale. Delivery is made in

by completing and filing with this department an affidavit

Washington, and Mr. Jones removes the vessel from Wash-

verifying the vessel is located upon the waters of this state

ington waters within forty-five days of delivery.

exclusively for repair, reconstruction or testing. This
affidavit, titled "Nonresident Out-of-State Vessel Repair

The sale of the yacht by Company B to Mr. Jones is not
subject to the retail sales tax, as the requirements and

Affidavit”, is effective for sixty days. If additional exten-

conditions for exemption have been satisfied. Retail sales

sions of the exemption period are needed, additional affida-

tax does, however, apply to the sale of the motor by Compa-

vits may be completed. The affidavit should be sent to the

ny Y to Mr. Jones. The exemption provided by RCW

department of revenue - compliance division. This affidavit
is the affidavit which is required under RCW 88.02.030, and

82.08.0266 does not extend to a separate seller of unattached
component parts, even though the parts are installed in the

failure to complete this affidavit can result in requiring that

watercraft prior to delivery.

the vessel be registered in Washington.
(7) Examples. The following examples identify a

(d) Mr. Smith, a resident of California, brings his yacht
into Washington for repair. Extensive repairs and testing

number of facts and then state a conclusion. These exam-

require the yacht to remain in Washington waters for 90

ples should be used only as a general guide. The tax results

days. Mr. Smith extends the exemption period by filing a

of other situations must be determined after a review of all

"Nonresident Qut-of-State Vessel Repair Affidavit" with the

of the facts and circumstances. In all examples, retailing

department of revenue prior to end of the initial sixty day

B&O tax is due from the seller for all sales of watercraft

exemption period. An employee of the repair facility is on

and parts, and all charges for repair parts and labor.
(a) Company A sells a vessel to Jane Smith, a Canadian

board the yacht during all testing, and there is no personal
use by Mr. Smith during this period. Upon completion of

resident. Company A examines Jane Smith’s driver’s license

the repairs and testing, Mr. Smith takes delivery at the repair

to verify Jane to be a resident of Canada, and retains the

facility and promptly removes the yacht from Washington

proper exemption certificate at the time of sale. Delivery is

waters.

made in Washington and Jane removes the vessel from
Washington waters within forty-five days of delivery. The

Mr. Smith has not incurred a use tax liability on his
yacht. The conditions and requirements exempting the yacht

sale of the vessel is not subject to the retail sales tax because

from use tax during the period of repair and testing have

Proposed

been met. However, retail sales tax is due, and must be
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paid, on all charges for repair parts and labor. The exemp-

tion from sales tax for purchases of vessels does not extend
. to repairs.

WSR 95-16-006
PROPOSED RULES
DEPARTMENT OF REVENUE
(Filed July 20, 1995, 12:14 p.m.]

Original Notice.

Title of Rule: WAC 458-20-211 Leases or rentals of

tangible personal property.

Purpose: RCW 82.04.050 was amended in 1993 to
include the rental of equipment with an operator as a retail
sale. This rule is being amended to implement this legisla-
tion. The legislation took effect on July 1, 1993.

Statutory Authority for Adoption: RCW 82.32.300.

Statute Being Implemented: RCW 82.04.050.

Summary: This rule is being amended to explain that
rentals of equipment with an operator is a retail sale for
periods beginning July 1, 1993. The rule distinguishes
rentals of equipment with an operator from subcontract
services. The rule also will define "true leases" and "financ-
ing leases” and explain how each is taxable.

Reasons Supporting Proposal: RCW 82.04.050 was
amended by the 1993 legislature to include equipment rentals
with an operator as a retail sale.

Name of Agency Personnel Responsible for Drafting
and Implementation: Les Jaster, 711 Capitol Way South,

'Suite #303, Olympia, WA, (360) 586-7150; and Enforce-
ment: Ken Capek, 711 Capitol Way South, Suite #401,
Olympia, WA, (360) 753-3320.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule provides tax reporting information to
persons renting or leasing tangible personal property or
renting equipment with an operator. The rule explains the
differences between renting equipment with an operator and
performing subcontract services. The rule also explains the
difference between "true leases" and "finance leases" and
how each is taxable. The purpose of the rule is to assist
these businesses in reporting their business and occupation
taxes and retail sales tax so that the state receives the proper
amount of tax in a timely manner and these businesses will
not be subjected to a tax assessment at a later date.

Proposal Changes the Following Existing Rules: This
proposal will result in a revision to WAC 458-20-211. The
rule will explain that equipment rentals with an operator
became a retail sale on July 1, 1993. The rule also explains
the difference between "true leases" and "finance leases."
The first change is the result of legislation. The second
change is not a change in tax policy, but simply placing the
department’s existing tax policy in the rule.

Has a Small Business Economic Impact Statement Been

.prepa:ed Under Chapter 19.85 RCW? No. No statement
was prepared because the Department of Revenue is not
aware of any new or additional administrative burden placed
on a business as a result of this rule. The changes in the

WSR 95-16-005

rule are being made to conform with specific statutory
changes.

Hearing Location: General Administration Building,
Revenue Conference Room 402, 210 11th and Columbia
Street, Olympia, WA, on September 20, 1995, at 10:00 a.m.

Assistance for Persons with Disabilities: Accommoda-
tions or assistance for persons with disabilities or to request
a copy of the information in an alternate format contact
Sandra Yuen by September 13, 1995, TTY 1-800-451-7985,
or (360) 753-3217.

Submit Written Comments to: Les Jaster, Rules
Coordinator, Department of Revenue, P.O. Box 474617,
Olympia, WA 98504-7467, FAX (360) 664-0693, by
September 20, 1995.

Date of Intended Adoption: September 29, 1995.

July 20, 1995
Russell W. Brubaker
Assistant Director

AMENDATORY SECTION (Amending Order 87-4, filed
8/11/87)

WAC 458-20-211 Leases or rentals of tangible
personal property, bailments. (1) Introduction. This

section explains how persons are taxable who rent or lease
tangible personal property or rent equipment with an
operator. RCW 82.04.050(4) was amended by chapter 25,
Laws of Washington 1993 sp.s to specifically include the
rental of equipment with an operator as a retail sale.
However, as will be explained in more detail below, some
activities performed by operated equipment may be taxable

under classifications other than retail sales if the operator.

and equipment perform activities as a prime contractor or
subcontractor and these activities are specifically classified
under other tax classifications by the revenue act.

(2) Definitions.

(a) The terms "leasing" and "renting" are used inter-
changeably and refer generally to the act of granting to
another the right of possession to and use of tangible
personal property for a consideration. When "lease",
"leasing”, "lessee", or "lessor" are used in this section, these
terms are intended to include rentals as well, even if not
specifically stated.

((€2))) (b) The term "bailment" refers to the act of
granting to another the temporary right of possession to and
use of tangible personal property for a stated purpose
without consideration to the grantor.

(c) The term "subcontractor” refers to a person who has
entered into a contract for the performance of an act with the
person who has already contracted for its performance. A
subcontractor is generally responsible for performing the
work to contract specification and determines how the work
will be performed. In purchasing subcontract services, the
customer is primarily purchasing the knowledge, skills, and
expertise of the contractor to perform the task.

(d) The term "rental of equipment with operator" means
the provision of equipment with an operator to a lessee to
perform work under the specific direction of the lessee. In
such cases the lessor is generally not responsible for per-
forming work to contract specification and does not deter-
mine how the work will be performed. Though not control-
ling, persons who rent equipment with an operator typically

Proposed
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bill on the basis of the amount of time the equipment was
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retail sales tax only when the equipment is rented as tangible

used.

(e) The term "true oblect test” as it relates to this
section means the analysis of a transaction involving
equipment and an operator to determine if the lessee is sim-
ply purchasing the use of the equipment or purchasing the
knowledge, skills, and expertise of the operator. This test
can also be applied to rentals of tangible personal property
when the seller performs some service in connection with the
rental.

(f) The term "true lease” refers to the act of leasing
property to another for consideration with the property under
the dominion and control of the lessee for the term of the
lease with the intent that the property will revert back to the
lessor at the conclusion of the lease.

() The term "financing lease” typically involves the
lease of property for a stated period of time with ownership
transferring_to the "lessee” at the conclusion of the lease for
a nominal or minimal payment. The transaction is structured
as a lease, but retains some elements of an instaliment sale.
Financing leases will generally be taxed as if they are
installment sales. The presence of some or all of the

personal Jgropeny ThlS can be demonstrated only whcn

((Y) The agreement between the partles is de51gnated
as an outright lease or rental, without reservations; and,

((¢e))) (b) The ((eustemer)) lessee acquires the right of
possession, dominion, and control of the equipment, even to
the exclusion of the lessor.

((€5)-The-third)) This last requirement ((abeve)) is a
factual question and the burden of proof is upon the owner/
operator of the equipment to establish that the degree of
control has been relinquished necessary to constitute a
lessor-lessee relationship. Weight will be given to such
factors as who has physical, operating control of the equip-
ment; who is responsible for its maintenance, fueling, repair,
storage, insurance (risk of loss or damage), safety and
security of operation, and whether the operator is a loaned
((servent)) employee. If control of these factors is left with
the owner/operator, then as a matter of fact, there has not
been a relinquishing of control of the equipment to the
degree necessary to create a lessor-lessee relationship for the
rental of tangible personal property. This is true, even

following factors indicates a financing lease with the transac-
tion treated as an installment sale:

(i) The lessee is given an option to purchase the
equipment, and, if so, the option price is nominal;

(ii) The lessee acquires equity in the equipment;

(iii) The lessee is required to bear the entire risk of loss;

(iv) The lessee pays all the charges and taxes imposed
on_ownership;

(v) There is a provision for acceleration of rent pay-
ments, and

(vi) The property was purchased specifically for lease to
this lessee.

(3) A true lease, rental, or bailment of personal property
does not arise unless the lessee or bailee, or employees or
independent operators hired by the lessee or bailee actually
takes possession of the property and exercises dominion and
control over it. Where the owner/lessor of the equipment or
the owner’s/lessor’s employees or agents maintain dominion
and control over the personal property and actually operate
it, the owner/lessor has not generally relinquished sufficient
control over the property to give rise to a true lease, rental,
or bailment of the property.

(4) RCW 82.04.050 excludes from the definition "retail
sale” any purchases for the purpose of resale, "as tangible

personal property " ((A}se—a-nder—th*s—sﬁatuiery—deﬁﬂi&en:
l 1 sale! tadesi . loasi :

ander—-the—feﬂewhmgrﬁreeise-ekeammﬂﬂee;é)) Persons who

though the customer exercises some constructive control over
such matters as when and where the equipment is used in
connection with the construction work being performed, i.e.,
the contractor controls the _]Ob site.

tomer))

() (5) Business and occupation (B&O) tax.

(a) Outright rentals of bare (unoperated) equipment or
other tangible personal property as well as ((“true™)) leases
((es—rentals)) of operated equipment ((er-propesty)) are
generally subject to the retailing classification of the business
and occupation tax.

(i) When a lessor purchases equipment for bare rental or
lease, the seller of the equipment is making a wholesale sale
to the lessor and is required to obtain a resale certificate
from the lessor as provided in WAC 458-20-102.

(ii) Under unique circumstances when ((sueh-things
are)) equipment is rented for rerent by the lessee, without
intervening use, then the original rental is subject to the
wholesaling classification of tax and the subsequent rental is
subject to the retailing classification. The original seller is
required to obtain a resale certificate for these wholesale
sales.

(iii) Persons who purchase equipment for use as prime
contractors or subcontractors are considered to be the

use equipment in performing services either as prime

consumers of these purchases. They are the consumers

contractors or as subcontractors are not purchasing the

because they are not specifically reselling the tangible

equipment for purposes of reselling the equipment as

personal property. Persons selling equipment to these

tangible personal property. These contractors must pay retail
sales tax or use tax at the time the equipment is acquired.
Generally persons who rent equipment with an operator are
not purchasing the equipment for resale as tangible personal
property and must pay retail sales or use tax at the time the

equipment is acquired. Persons renting operated equipment
to others may purchase the equipment without payment of

persons are retailers and subject to the retailing B&O tax.
((€8))) (b) Persons who provide equipment or other
tangible personal property and, in addition, operate th
equipment or supply an employee to operate the same for
charge, without relinquishing substantial dominion and
control to the customer, are providing a service that is
classified as a retail sale unless the nature of the activity is

Proposed
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specifically classified under another tax classification.
Where a specific tax classification applies to the activity, the
income is subject to the business and occupation tax (or
public utility tax) according to the classification of the
activities performed by the equipment and operator.
((Fhus;)) In the case of building construction, it will be
presumed that the rental of equipment with operator to a
contractor is a retail sale unless the operator has responsibili-
ty for performing construction to contract specifications and
assumes control over how the work will be performed.

(c) Under some circumstances, the leasing or renting of
tangible personal property can be subject to the special
"retailing of interstate transportation equipment" B&O tax
classification. This classification applies if the sale is ex-

WSR 95-16-006

; ; -08: ))
(b) Financing leases are treated for state tax purposes as

installment sales. The retail sales tax applies to the full

empt from retail sales tax because of the specific tax

selling price. Refer to WAC 458-20-198.

exemptions of RCW 82.08.0261, .0262, or .0263. These
exemptions apply primarily to sales to private or common
carriers who are engaged in interstate or foreign commerce.

(d) The following examples show how the tax would be
applied to certain situations.

(i) The charge made by a subcontractor to a prime
construction contractor for use of equipment with an operator
used in the paving of a parking lot as part of the construc-
tion of a building would be taxable under wholesaling—
other when the subcontractor has the responsibility to

(¢) The retail sales tax ((skel)) does not apply to lease
payments made by a seller/lessee ((to-a—purehaserflessor))
under a sale/leaseback agreement in respect to property,
equipment, and components used by the seller/lessee primari-
ly in the business of canning, preserving, freezing, or
dehydrating fresh fruits, vegetables, and fish. Nor does the
sales tax apply to the purchase amount paid by the lessee
pursuant to an option to purchase this specific kind of
processing equipment at the end of the lease term. (See
RCW 82.08.0295.) In both situations the availability of this

perform the work to contract specification and determines
how the work will be performed. ((erd-a-sisniler))

(ii) A contractor performing work to contract specifica-
tion making a charge to a ((eentraetor)) city for use of
equipment and operator in the construction of a publicly-
owned road would be taxable under public road construction.

(iii) Income for loading of a vessel using equipment
with an operator is taxable under the stevedoring classifica-
tion.

(iv) Income from transporting persons or property for
hire by motor vehicle is taxable under either motor transpor-
tation or urban transportation.

(v) A customer rents scaffolding and the seller is
responsible for a technician to setup, move, and dismantle it.
This is the rental of tangible personal property since the true
object of the transaction is having the scaffolding available
for use by the customer.

(vi) Income from transporting persons or property for
hire by vessel is not a retail equipment rental with operator.

((6%)) (6) Retail sales tax. Persons who rent or lease
tangible personal property to users or consumers are required
to collect from their lessees the retail sales tax measured by
gross income from rentals as of the time the rental payments
fall due.

€6y (a) RCW 82.04.050 excludes from the definition of
the term "retail sale,"” purchases for resale "as tangible
personal property.” Thus the retail sales tax does not apply
upon sales of tangible personal property to persons who pur-
chase the same solely for the purpose of renting or leasing
such property without operators (( g trae”
operated-equipment)). However, the retail sales tax applies
upon sales to persons who provide such property with
operators for a charge, without relinquishing substantial do-
minion and control, or who intend to make some use of the
property other than or in addition to renting or leasing.

special sales tax exemption is contingent upon the seller/
lessee having paid retail sales tax or use tax at the time of
acquisition of such special processing property, equipment,
and components. The use tax will also not apply if the sales
tax does not apply.

33 (7) Use tax and/or deferred retail sales tax.
Consumers who rent or lease tangible personal property from
others and who have not paid the retail sales tax to their
lessors are liable for the retail sales tax or use tax on the

amount of the rental payments as of the time the payments
fall due unless an exemption from the tax applies.

€3> (a) Bailment. The value of tangible personal
property held or used under bailment is subject to use tax if

the property was purchased or acquired under conditions
whereby the retail sales tax was not paid by the bailor. Tax
liability is that of the bailor, or of the bailee if the bailor has
not paid the tax. The measure of the tax to the bailor is the

fair marRet value of the article at the time the article was
first put to use in Washington. The measure of the use tax
to the bailee for articles acquired by bailment is the reason-
able rental ((fersueh-ertieles)) with the value to be deter-
mined as nearly as possible according to the rental price at
the place of use of similar products of like quality and
character. In the absence of rental prices for similar prod-
ucts, the reasonable rental may be computed by prorating the
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retail selling price over the period of possession had by a
bailee and payable in monthly installments. No further use
tax is due upon property acquired by bailment after tax has
been paid by the bailee or any previous bailee upon the full
original value of the article.

€6} (b) Use tax does not apply to use by a bailee of
any article of tangible personal property which is entirely
consumed in the course of research, development, experi-
mental, and testing activities conducted by the user, provid-
ing the acquisition or use of such articles by the bailor are
exempt from sales or use tax. (RCW 82.12.0265.)

(8) Examples. The following examples identify a

Washington State Register, Issue 95-16

ABC owe use tax on the crane, and if so, what is the mea-

ABC owes use tax upon the first use of the crane as a

sure of the use tax? ‘
consumer. This occurred in the third year of ownership

when ABC began supplying an operator. The measure of
the tax is the retail market value of the crane at the time it
is put to use by ABC.

(e) Farm Services, Inc. specializes in the cutting and
baling of hay for farmers. The hay, after being cut and

baled, is sold by the farmer. Farm Services is not making

a retail rental of equipment with operator, but is engaged in
a farming for hire activity which is taxable under the service

number of facts and then state a conclusion. These exam-

and other business activities B&O tax classification. See

ples should be used only as a general guide. The tax results

WAC 458-20-209.

of other situations must be determined after a review of all

of the facts and circumstances. In some situations it may be

(f) Helicopter, Inc. contracts with Logs, Inc. to move
logs from where they have been cut in the woods to a

difficult to determine if the transaction is a retail equipment

landing approximately one mile away where the logs will be

rental with operator. If in doubt as to whether a particular

sorted, loaded on trucks, and transported to a mill. Total

rental with an operator is a retail sale, taxpayers should

control over the helicopter operation rests with Helicopter,

contact the department for a specific ruling.

(a) ABC Crane is hired to supply a crane and operator

Inc. This is not a rental of equipment with an operator, nor

is it considered as an air transportation service. This activity

to lift air conditioning equipment from the ground and hold

is directly part of the timber extracting and harvesting

it in place on the roof of a six story building while the prime

activity and is taxable as extracting for hire.

construction contractor bolts the unit down. ABC Crane’s

operator will retain control over the crane. ABC Crane has

(2) ABC Sound Productions provides lighting, amplify-
ing equipment, and speakers as part of the services it sells to

no responsibility to attach wiring, plumbing, or otherwise

entertainment promoters. ABC also provides several

make the unit operational. ABC Crane is renting equipment

operators of the equipment. This is a rental of equipment

with an operator since it has no responsibility to perform

with operator. In applying the true object test, the promoter

actual construction to contract specification. The activity of

is primarily purchasing the use of the lighting and sound

renting a crane with an operator is a service included within

the definition of a retail sale and is not otherwise tax clas-

specify the color, location, and degree of lighting and may

sified elsewhere within the revenue act. The purchase of the

equipment. The performer or promoter could be expected to ‘

also request changes and modifications to the level of sound

crane by ABC is also a retail transaction.

(b) ABC Crane is hired by a prime contractor to install
a neon sign on the side of a new six story building which is

being constructed. ABC is responsible for making certain

that the sign is correctly fastened to the side of the building
and for installation of the electrical connections and meets

the proper building codes. ABC is directly involved in
construction and performs work to contract specification.

Since the work is being done for the prime contractor for
further resale, this is a wholesale sale, provided a resale
certificate is obtained. Had ABC only been hired to hold the

sign in place while the prime contractor fastened it, this

would have been a retail rental of equipment with operator.

(c) XYZ Concrete Pumping is hired by a prime contrac-
tor to supply a concrete pump and operator to pump concrete
from a premix concrete delivery truck to the location of the

forms. XYZ has no responsibility to build forms, do the
concrete finishing, or otherwise see that the concrete meets

or is placed according to contract specifications. In short,
the pump functions similarly to a wheelbarrow, but in a

more efficient manner. XYZ is not a subcontractor and is
making a retail rental of equipment with an operator.

(d) ABC Company purchases a crane which it rents to
others as a bare rental. It periodically rents the crane to
lessees on this basis for two years. Beginning in the third

vear of ownership of this crane, ABC decides to start provid-
ing these customers with an employee to operate the crane.
The employee will operate under the direction of ABC with
ABC retaining dominion and control over the crane. Does

Proposed

amplification during the performance.

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

WSR 95-16-013
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed July 21, 1995, 11:23 am.]

Original Notice.

Title of Rule: WAC 388-506-0610 AFDC-related
medical programs and 388-513-1315 Eligibility determina-
tion—Institutional.

Purpose: The new legislation requires the department
to consider the parent’s income if the child is in inpatient
chemical dependency/mental health treatment for less than
ninety days.

Statutory Authority for Adoption: RCW 74.08.090 and
ESSB 5439, Section 48.

Statute Being Implemented: RCW 74.08.090, ESSB
5439, Section 48.

" Summary: Provide by rule the financial responsibilit)‘
of the parent(s) of a child in inpatient chemical dependency.
mental health treatment when determining Medicaid eligibili-
ty.



Washington State Register, Issue 95-16

Reasons Supporting Proposal: Implement ESSB 5439,
Section 48 concerning the financial responsibility of par-

.ent(s) of a child in inpatient chemical dependency/mental
health treatment when determining Medicaid eligibility.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Joanie Scotson, Medical
Assistance Administration, 753-7462.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. This rule affects
a new group of Medicaid clients and would not have an
economic impact on any industry or business.

Hearing Location: OB-2 Auditorium, 14th and Jeffer-
son, Olympia, Washington, on September 5, 1995, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Office
of Vendor Services by August 22, 1995, TDD (206) 753-
4542, or SCAN 234-4542.

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Office of Vendor Services, Mailstop 45811,
Department of Social and Health Services, 14th Avenue and
Jefferson Street, Olympia, Washington 98504, Please
Identify WAC Numbers, FAX (206) 586-8487, by August

'29, 1995.

Date of Intended Adoption: September 6, 1995.

July 21, 1995
Jeanette Sevedge-App

Acting Chief

Office of Vendor Services

AMENDATORY SECTION (Amending Order 3847, filed
4/26/95, effective 5/27/95)

WAC 388-506-0610 AFDC-related medical pro-
grams. (1) When determining eligibility for medical
programs, the department shall consider:

(a) The family unit living in the same household as
including all family members when determining program
relationship;

(b) A relative financially responsible only as follows:

(i) The natural or adoptive parent or stepparent to a
child eighteen years of age or younger living in the same
household; and

(ii) Spouse to spouse living in the same household.

(c) As a separate medical assistance unit (MAU) the
following family member living in the same household,
when a family member is not eligible for a categorically
needy medical care program:

(i) A child with countable income;

(ii) A child with countable resources which render

'another family member ineligible for a Medicaid program;

(iii) A child in common of unmarried parents;

(iv) Each unmarried parent of a child in common with
such parent’s separate children, if any; or

(v) A nonresponsible caretaker relative.

WSR 95-16-013

(d) Categorically related family members, other than
those described under subsection (1)(c) of this section, in the
same MAU; ((and))

(e) A pregnant minor as not living in the same house-
hold as her parent regardless of whether she lives with her
parent. See subsections (4)(b) and (5)(b) of this section; and

(f) A child, seventeen years of age and younger, in
inpatient chemical dependency treatment or inpatient mental
health treatment as living in the parent’s or legal guardian’s
household, unless:

(i) An assessment by the department or its designee
indicates inpatient treatment is likely to last ninety consecu-
tive days or more;

(ii) The child is in a court-ordered out-of-home care in
accordance with chapter 13.34 RCW: or

(iii) The department determines the parents are not
exercising responsibility for the care and control of the child.

(2) The department shall consider income and resources
Jointly for spouses and spouses’ children living in the same
household unless the exceptions in subsection (1)(c) of this
section are met. See WAC 388-506-0620 for the financial
responsibility requirements for SSl-related clients.

(3) When determining eligibility for medical care, the
department shall consider the countable income or resources
of a child available only to the child when an exception in
subsection (1)(c) of this section is met.

(4) The department shall consider the income of a
parent of a child eighteen years of age or younger:

(a) Living in the same household, available to the child
whether or not actually contributed. The department shall:

(i) Allow a parent one hundred percent of the Federal
Poverty Level (FPL) for the parent and other members of the
parent’s MAU; and

(ii) Allocate income in excess of one hundred percent of
the FPL on a prorated basis to all children eighteen years of
age or younger in separate MAUs for whom the parent is
financially responsible.

(b) Not living in the same household, only to the extent
the parent’s income is actually contributed to the child.

(5) The department shall consider the resources of a
parent of a child eighteen years of age or younger:

(a) Living in the same household, available to the child
whether or not actually contributed. The department shall
ensure a parent’s countable resources are:

(i) Prorated; and

(ii) Allocated in equal shares to:

(A) The parent; and

(B) Each person for whom the parent is financially
responsible.

(b) Not living in the same household, only to the extent
the parent’s resources are actually contributed to the child.

(6) When determining medical care eligibility, the
department shall not consider available, unless actually
contributed to the client, the income and resources of a:

(a) Stepparent not legally liable for support of the
stepchildren;

(b) Legal guardian other than the parent of the client;

(c) Caretaker other than the parent of the client;

(d) Alien sponsor;

(e) Sibling or child; or

(f) Spouse not living in the same household as the
client.
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(7) The department shall determine each MAU’s
medical care eligibility using:

(a) The MAU’s countable income and resources;

(b) Household size for the number of persons in the
MAU; and

(c) The income and resource standards that apply to the
household size equal to the number of persons in the MAU.

(8) The department shall exempt one vehicle as de-
scribed under WAC 388-216-2650, for each separate MAU
that owns such vehicle.

(9) When the household contains an SSI-related family
member who is ineligible for AFDC-related categorically
needy Medicaid because of income or resources, that
member shall be removed from the MAU and placed in a
separate categorical assistance unit (CAU). The department
shall determine eligibility for:

(a) The remaining members of the MAU without
consideration of the income or resources of the SSI-related
client; and

(b) The SSI-related member using SSI-related income
and resource rules.

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-513-1315 Eligibility determination—Insti-
tutional. (1) The department shall find a person residing in
or expected to reside in a Medicaid-approved medical facility
for at least thirty consecutive days eligible for institutional
care, if the person:

(a) Is Title XVI-related with gross income:

(i) Equal to or less than three hundred percent of SSI
Federal Benefit Amount. The department shall determine a
person’s eligibility under the categorically needy program;
and

(ii) Greater than three hundred percent of SSI federal
benefit amount. The department shall determine a person’s
eligibility under the limited casualty program—medically
needy program as determined under WAC 388-513-1395.

(b) Does not have nonexcluded resources, under WAC
388-513-1360 and 388-513-1365, greater than limitations
under WAC 388-513-1310 and 388-513-1395(2).

(c) Is not subject to a period of ineligibility for transfer-
ring of resources under WAC 388-513-1365.

(2) The department shall determine institutional facility
residents eligible for institutional care when the amount of
the resources in excess of the amount in WAC 388-513-1310
plus countable income are less than the nursing facility
private rate plus verifiable recurring medical expenses.

(3) The department shall allocate a client’s income and
resources as described under WAC 388-513-1380.

(4) When both spouses are institutionalized, the depart-
ment shall determine the eligibility of each spouse individu-
ally.

(5) The department shall determine eligibility for a
person residing or expected to reside in a Medicaid-approved
medical facility less than thirty consecutive days as for a
noninstitutionalized person.

(6) (Effeetive-January1-1991;)) The department shall
determine eligibility for an AFDC-related child under
eighteen years of age residing in _inpatient chemical depen-
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dency treatment or inpatient mental health treatment as
described under WAC 388-506-0610 (1)(f).

(7) For an institutionalized person twenty years of age
or under, the department shall not consider the income and
resources of the parents available unless the income and
resources are actually contributed.

() (8) The department shall not consider a person’s
transfer between medical institutions as a change in institu-
tionalized status.

((€8)) (9) For the effect of a social absence from an
institutional living arrangement, see WAC 388-88-115.

WSR 95-16-014
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed July 21, 1995, 11:24 am.]

Original Notice.

Title of Rule: New chapter 388-530 WAC, Pharmacy
services; and repealing chapter 388-91 WAC, Medical
care—Drugs.

Purpose: Give providers, clients, and general public
additional information on medical assistance pharmacy
payment methods and the limitations for the payments. New
rules are needed to include payment methodology. Since
adding payment methodology requires extensive rewriting of
chapter 388-91 WAC, the department chose to renumber the
drug material. The new chapter adds new sections for'
definitions, maintenance information, and provides rule
clarity.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: Gives providers, clients, and the general
public additional information on medical assistance pharma-
cy payment methods and the limitations for the payments.

Reasons Supporting Proposal: New rules are needed to
include payment methodology. Since adding payment
methodology requires extensive rewriting of chapter 388-91
WAGC, the department chose to renumber the drug material
into a new chapter. The new chapter 388-530 WAC adds
new sections for definitions, maintenance information, and
proves [improves) rule clarity.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Bobbe Andersen, Medical
Assistance Administration, 753-0529.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. These changes
do not impact small business as the department is including'
in WAC the methodology that is presently being used by the
department.
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Hearing Location: OB-2 Auditorium, 14th and Jeffer-
son, Olympia, Washington, on September 26, 1995, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Office
of Vendor Services by September 12, 1995, TDD (206) 753-
4542, or SCAN 234-4542.

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Office of Vendor Services, Mailstop 45811,
Department of Social and Health Services, 14th Avenue and
Jefferson Street, Olympia, Washington 98504, Please
Identify WAC Numbers, FAX (206) 586-8487, by September
19, 1995.

Date of Intended Adoption: September 27, 1995.

_ July 21, 1995
Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

Reviser’s note: The material contained in this filing will appear in
the 95-17 issue of the Register as it was received after the applicable
closing date for the issue for agency-typed material exceeding the volume
limitations of WAC 1-21-040.

WSR 95-16-016
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed July 21, 1995, 11:26 a.m.]

Original Notice.

Title of Rule: Chapter 388-15 WAC, Social services for
families, children and adults.

Purpose: Comply with new laws; eliminate redundancy;
clarify department’s purpose and intent; implement court
order; incorporate new COPES services approved by the
Health Care Financing Administration; modify chore
eligibility; and delete rules for obsolete and unfunded
services.

Statutory Authority for Adoption: RCW 74.08.090 and
74.09.520, chapter 18, Laws of 1995 1st sp. sess.

Statute Being Implemented: RCW 74.08.090 and
74.09.520, chapter 18, Laws of 1995 1st sp. sess.

Summary: See Purpose above.

Reasons Supporting Proposal: Update rules to conform
with recent changes in law through enacting the E2SHB
1908 and to implement the King County Superior Court
Order No. 94-2-90298-7.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Mary Lou Pearson and
Lois Wusterbarth, Aging and Adult Services, 493-2538/493-
2536.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, King County
Superior Court Order 94-2-09298-7.

Explanation of Rule, its Purpose, and Anticipated

ffects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

WSR 95-16-014

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. The department
contracts directly or indirectly with roughly forty agency
providers who arrange for or deliver long-term care services
to clients eligible for Medicaid personal care, chore, and
COPES programs; however, the rules we are filing do not
impact these small businesses, but rather affect client
eligibility, cost participation, and make clients subject to
estate recovery for these program services. The
department’s proposed rules do not impact any agency other
than the department of social and health services.

Hearing Location: OB-2 Auditorium, 14th and Jeffer-
son, Olympia, Washington, on September 26, 1995, at 10:00
am.

Assistance for Persons with Disabilities: Contact Office

of Vendor Services by September 12, 1995, TDD (206) 753- -

4542, or SCAN 234-4542,

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Office of Vendor Services, Mailstop 45811,
Department of Social and Health Services, 14th Avenue and
Jefferson Street, Olympia, Washington 98504, Please
Identify WAC Numbers, FAX (206) 586-8487, by September
19, 1995.

Date of Intended Adoption: September 28, 1995.

: July 21, 1995
Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

Reviser’s note: The material contained in this filing will appear in
the 95-17 issue of the Register as it was received after the applicable
closing date for the issue for agency-typed material exceeding the volume
limitations of WAC 1-21-040.

WSR 95-16-017
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed July 21, 1995, 11:27 am.]

Original Notice.

Title of Rule: WAC 388-46-110 Disqualification period
for recipients convicted of unlawfully obtaining assistance.

Purpose: New rule affects general assistance and is
intended to meet the requirements of a new section added to
RCW 74.08.290. It provides that recipients of general
assistance benefits who are convicted under RCW 74.08.331
will be ineligible for not less than six months for the first
conviction, and not less than twelve months for a second or
subsequent conviction.

Statutory Authority for Adoption: SB 5652 and RCW
74.08.290.

Statute Being Implemented: SB 5652 and RCW
74.08.290.

Summary: The rule provides that recipients of general
assistance benefits who are convicted under RCW 74.08.331
will be ineligible for not less than six months for the first
conviction, and not less than twelve months for a second or
subsequent conviction.

Proposed
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Reasons Supporting Proposal: This rule is necessary to
meet the intent of a new section added to RCW 74.08.290
which addresses the issue of welfare fraud.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Tom Medina, Division of
Income Assistance, 438-8318.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. This rule affects
only general assistance recipients and has no impact on small
business.

Hearing Location: OB-2 Auditorium, 14th and Jeffer-
son, Olympia, Washington, on September 5, 1995, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Office
of Vendor Services by August 22, 1995, TDD (206) 753-
4542, or SCAN 234-4542.

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Office of Vendor Services, Mailstop 45811,
Department of Social and Health Services, 14th Avenue and
Jefferson Street, Olympia, Washington 98504, Please
Identify WAC Numbers, FAX (206) 586-8487, by August
29, 1995.

Date of Intended Adoption: September 6, 1995.

July 21, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

Chapter 388-46 WAC
RECIPIENT FRAUD((—REFERRAL-FO-PROSECU-
TOR))

NEW SECTION

WAC 388-46-110 Disqualification period for recipi-
ents convicted of unlawfully obtaining assistance. (1) A
recipient convicted of unlawful practices in obtaining general
assistance shall be disqualified from receiving further general
assistance benefits.

(2) The disqualification shall apply only to convictions
based on actions which occurred on or after July 23, 1995.

(3) The length of the disqualification shall be for a
period to be determined by the court.

(4) The department shall terminate benefits to a recipi-
ent disqualified under this section following notice require-
ments specified under chapter 388-245 WAC.

WSR 95-16-023
PROPOSED RULES
DEPARTMENT OF ECOLOGY
(Filed July 21, 1995, 1:02 p.m.]

Original Notice.

Proposed
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Title of Rule: Marine finfish rearing facilities.

Purpose: The department (ecology) shall adopt criteria
under chapter 34.05 RCW for allowable sediment impacts
from organic enrichment due to marine finfish rearing
facilities (i.e., aquaculture of fish in floating net pens).

Other Identifying Information: Marine finfish rearing
facilities shall mean those private and public net pens located
within Puget Sound where finfish are fed, nurtured, held,
maintained, or reared to reach the size of release, or for
market sale.

Statutory Authority for Adoption: RCW 90.48.220.

Statute Being Implemented: RCW 90.48.220.

Summary: Develop sediment quality criteria that will
establish goals for determining what constitutes an allowable
sediment impact from net pen facilities operations.

Reasons Supporting Proposal: Provide more regulatory
certainty in the national pollutant discharge elimination
system (NPDES) permitting of marine net pens and a
definitive basis for local permitting of net pen facilities.

Name of Agency Personnel Responsible for Drafting:
Pamela Sparks-McConkey, P.O. Box 47703, Olympia, WA
98504-7703, (360) 407-6491; Implementation and Enforce-
ment; Bill Ward, P.O. Box 47600, Olympia, WA 98504-
7600, (360) 407-6098.

Name of Proponent: Department of Ecology, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule will (1) establish sediment quality criteria
for allowable sediment impacts from net pen discharges; (2)
apply these sediment standards as permit compliance
requirements for national pollutant discharge elimination
system (NPDES) permits; and (3) provide a sediment
monitoring process for closure requirements for net pen
facilities.

Proposal Changes the Following Existing Rules: The
proposed rule will be an amendment to the sediment man-
agement standards (SMS), chapter 173-204 WAC. In
addition, the SMS rule language was modified by correcting
grammar and typos, addition of scientific findings, and
clarification of existing rule language.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. The rule
amendment is reasonable and cost-effective as required in
the Governor’s Executive Order 94-07.

Economic Policy Act Compliance Document
Small Business Economic Impact Statement

Amendment: New Section, Chapter 173-204-412 WAC
Washington State Marine Finfish Rearing Facilities
Section of the Sediment Management Standards

The sediment management standards are being amended.
The revised rule will include a section, marine finfish rearing
facilities, that is intended to create significant cost reductions
for most businesses affected by the existing requirements of
the Department of Natural Resources. The cost reductions
will come from the following changes in normal facility
practices:
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¢ Measuring the change in total organic carbon
(TOC) rather than monitoring benthic organisms
will reduce costs by 90%.

*  The rule will limit monitoring of benthic organisms
to situations that are likely to create damage or
require a change in net pen management.

This rule amendment has been reviewed. It creates a
cost savings for facilities in the SIC code 0273, Animal
Aquaculture. No small business economic impact statement
is required. The rule amendment is reasonable and cost
effective as required in the Governor’s Executive Order 94-
07. It creates a cost reduction with no increase in environ-
mental risk.

For a full copy of the analysis of this rule amendment
please contact Pam Sparks-McConkey by phone, (360) 407-
6491 or at one of the following addresses: (1) Central
Programs, Department of Ecology, P.O. Box 47703, Olym-
pia, WA 98504-7703; or (2) EMail address PSPA461 @ecy .-
wa.gov.

Hearing Location: Anacortes Municipal Building (City
Hall), 6th Street and Q Avenue, Anacortes, Washington
98221, on September 26, 1995, at 10:00 a.m.; at the Kitsap
Memorial Armory, 19133 Jensen Way, Poulsbo, WA 98370-
0059, on September 27, 1995, at 6:00 p.m.; and at the
Ecology Headquarters Building, 300 Desmond Drive, Lacey,
WA 98503, on September 28, 1995, at 6:00 p.m.

Assistance for Persons with Disabilities: Contact
Pamela Sparks-McConkey by September 15, 1995, TDD
(360) 407-6006.

Submit Written Comments to: Pamela Sparks-
McConkey, P.O. Box 47703, Olympia, WA 98504-7703,
FAX (360) 407-6904, by October 13, 1995.

Date of Intended Adoption: December 29, 1995.

July 20, 1995
Mary Riveland
Director

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-100 Authority and purpose. (1) This
chapter is promulgated under the authority of chapter 90.48
RCW, the Water Pollution Control Act; chapter 70.105D
RCW, the Model Toxics Control Act; chapter 90.70 RCW,
the Puget Sound Water Quality Authority Act; chapter 90.52
RCW, the Pollution Disclosure Act of 1971; chapter 90.54
RCW, the Water Resources Act of 1971; and chapter 43.21C
RCW, the state Environmental Policy Act, to establish
marine, low salinity and freshwater surface sediment man-
agement standards for the state of Washington.

(2) The purpose of this chapter is to reduce and ulti-
mately eliminate adverse effects on biological resources and
significant health threats to humans from surface sediment
contamination by:

(a) Establishing standards for the quality of surface
sediments;

(b) Applying these standards as the basis for manage-
ment and reduction of pollutant discharges; and

(c) Providing a management and decision process for
the cleanup of contaminated sediments.

(3) Part III, Sediment quality standards of this chapter
provides chemical concentration criteria, biological effects
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criteria, human health criteria, and other toxic, radioactive,
biological, or deleterious substances criteria which identify
surface sediments that have no adverse effects, including no
acute or chronic adverse effects on biological resources and
no significant health risk to humans, as defined in this
regulation. The sediment quality standards provide a
regulatory and management goal for the quality of sediments
throughout the state.

(4) The sediment criteria of WAC 173-204-320 through
173-204-340 shall constitute surface sediment quality
standards and be used to establish an inventory of surface
sediment sampling stations where the sediments samples
taken from these stations are determined to pass or fail the
applicable sediment quality standards.

(5) Part IV, Sediment source control standards of this
chapter shall be used as a basis for controlling the effects of
point and nonpoint source discharges to sediments through
the National Pollutant Discharge Elimination System
(NPDES) federal permit program, state water quality man-
agement permit programs, issuance of administrative orders
or other means determined appropriate by the department.
The source control standards establish discharge sediment
monitoring requirements and criteria for establishment and
maintenance of sediment impact zones.

(6) Part V, Sediment cleanup standards of this chapter
establishes administrative procedural requirements and
criteria to identify, screen, rank and prioritize, and cleanup
contaminated surface sediment sites. * The sediment cleanup
standards of WAC 173-204-500 through 173-204-590 shall
be used pursuant to authorities established under chapters
90.48 and 70.105D RCW.,

(7) This chapter establishes and defines a goal of minor
adverse effects as the maximum level of sediment contami-
nation allowed in sediment impact zones under the provi-
sions of Part IV, Sediment source control standards and as
the cleanup screening levels for identification of sediment
cleanup sites and as the minimum ((degree-of)) cleanup
levels to be achieved in all cleanup actions under Part V,
Sediment cleanup standards.

(8) Local ordinances establishing requirements for the
designation and management of marine, low salinity and
freshwater sediments shall not be less stringent than this
chapter.

Note:  All codes, standards, statutes, rules or regulations cited in this
chapter are available for inspection at the Department of

Ecology, ((MeHstep-RV¥—1+)) P.O. Box 47703, Olympia,
Washington ((98584-8714)) 98504-7703.

AMENDATORY SECTION (Amending Order 90-41, filed

3/27/91, effective 4/27/91)

WAC 173-204-130 Administrative policies. The
department shall implement this chapter in accordance with
the following policies:

(1) The department shall seek to implement, and as
necessary modify this chapter to protect bioclogical resources
and human health consistent with WAC 173-204-100(2). To
implement the intent of this subsection, the department shall
use methods that accurately reflect the latest scientific
knowledge consistent with the definitions contained in WAC
173-204-200 (14) and (15), as applicable.

Proposed
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(2) At the interface between surface sediments, ground
water or surface water, the applicable standards shall depend
on which beneficial use is or could be adversely affected, as
determined by the department. If beneficial uses of more
than one resource are affected, the most restrictive standards
shall apply.

(3) It shall be the goal of the department to modify this
chapter so that methods such as confirmatory biological
tests, sediment impact zone models, use of contaminated
sediment site ranking models, etc., continue to accurately
reflect the latest scientific knowledge as established through
ongoing validation and refinement.

(4) Any person or the department may propose an
alternate technical method to replace or enhance the applica-
tion of a specific technical method required under this
chapter. Using best professional judgment, the department
shall provide advance review and approval of any alternate
technical method proposed prior to its application. Applica-
tion and use of alternate technical methods shall be allowed
when the department determines that the technical merit of
the resulting decisions will improve the department’s ability
to implement and meet the intent of this chapter as described
in WAC 173-204-100(2), and will remain consistent with the
scientific intent of definitions contained in WAC 173-204-
200 (14) and (15). The department shall maintain a record
of the department’s decisions concerning application for use
of alternate technical methods pursuant to this subsection.
The record shall be made available to the public on request.

(5) Intergovernmental coordination. The department
shall ensure appropriate coordination and consultation with
federally recognized Indian tribes and local, state, and
federal agencies to provide information on and to implement
this chapter.

(6) The department shall conduct an annual review of
this chapter, and modify its provisions every three years, or
as necessary. Revision to this chapter shall be'made
pursuant to the procedures established within chapter 34.05
RCW, the Administrative Procedure Act.

(7) Review of scientific information. When evaluating
this chapter for necessary revisions, the factors the depart-
ment shall consider include:

(a) New or additional scientific information which is
available relating surface sediment chemical quality to acute
or chronic adverse effects on biological resources as defined
in WAC 173-204-200 (1) and (7);

(b) New or additional scientific information which is
available relating human health risk to marine, low salinity,
or freshwater surface sediment chemical contaminant levels;

(c) New or additional scientific information which is
available relating levels of other toxic, radioactive, biological
and deleterious substances in marine, low salinity, or
freshwater sediments to acute or chronic adverse effects on
biological resources, or to a significant health risk to
humans;

(d) New state or federal laws which have established
environmental or human health protection standards applica-
ble to surface sediment; or

(e) Scientific information which has been identified for
addition, modification or deletion by a scientific review
process established by the department.

(8) Public involvement and education. The goal of the
department shall be to provide timely information and

Proposed
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meaningful opportunities for participation by the public in
the annual review conducted by the department under
subsection () (6) of this section, and any modification of
this chapter. To meet the intent of this subsection the
department shall:

(a) Provide public notice of the department’s decision
regarding the results of its annual review of this chapter,
including:

(i) The department’s findings for the annual review
factors identified in subsection (7) of this section;

(ii) The department’s decision regarding the need for
modification of this chapter based on its annual review; and

(iii) Identification of a time period for public opportuni-
ty to comment on the department’s findings and decisions
pursuant to this subsection.

(b) Provide public notice by mail or by additional
procedures determined necessary by the department which
may include:

(i) Newspaper publication;

(ii) Other news media;

(iii) Press releases;

(iv) Fact sheets;

(v) Publications;

(vi) Any other method as determined by the department.

(c) Conduct public meetings as determined necessary by
the department to educate and inform the public regarding
the department’s annual review determinations and decisions.

(d) Comply with the rule making and public participa-
tion requirements of chapter 34.05 RCW, the Administrative
Procedure Act, for any revisions to this chapter.

(9) Test sediments evaluated for compliance with the
sediment quality standards of WAC 173-204-320 through
173-204-340 and/or the sediment impact zone maximum
criteria of WAC 173-204-420 and/or the cleanup screening
levels criteria of WAC 173-204-520 shall be sampled and
analyzed using the Puget Sound Protocols or other methods
approved by the department. Determinations made pursuant
to this chapter shall be based on sediment chemical and/or
biological data that were developed using an appropriate
quality assurance/quality control program, as determined by
the department.

(10) The statutory authority for decisions under this
chapter shall be clearly stated in the decision documents
prepared pursuant to this chapter. The department shall
undertake enforcement actions consistent with the stated
authority under which the action is taken. The process for
judicial review of these decisions shall be pursuant to the
statutes under which the action is being taken.

(11) When the department identifies this chapter as an
applicable, or relevant and appropriate requirement for a
federal cleanup action under the Comprehensive Environ-
mental Response, Compensation and Liability Act, the
department shall identify the entire contents of this chapter
as the appropriate state requirement.

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-200 Definitions. For the purpose of
this chapter, the following definitions shall apply:

(1) "Acute" means measurements of biological effects
using surface sediment bioassays conducted for time periods
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that are relatively short in comparison to the life cycle of the
test organism. Acute effects may include mortality, larval
abnormality, or other endpoints determined appropriate by
the department.

(2) "Amphipod" means crustacean of the Class Amphi-
poda, e.g., Rhepoxynius abronius, Ampelisca abdita, or

WSR 95-16-023

parts per thousand salinity and less than 25 parts per
thousand salinity.

(13) "Marine finfish rearing facilities" shall mean those
private and public facilities located within Puget Sound
where finfish are fed, nurtured, held, maintained, or reared
to reach the size of release or for market sale.

Eohaustorius estuarius.

(3) "Appropriate biological tests" means only tests
designed to measure directly, or through established predic-
tive capability, biologically significant adverse effects to the
established or potential benthic or aquatic resources at a
given location, as determined by rule by the department.

(4) "Beneficial uses" means uses of waters of the state
which include but are not limited to use for domestic, stock
watering, industrial, commercial, agricultural, irrigation,
mining, fish and wildlife maintenance and enhancement,
recreation, generation of electric power, and preservation of
environmental and aesthetic values, and all other uses
compatible with the enjoyment of the public waters of the
state. )

(5) "Best management practices” or "BMPs" means
schedules of activities, prohibitions of practices, maintenance
procedures, and other management practices to prevent or
reduce the pollution of surface sediments of the state. BMPs
also include treatment requirements, operating procedures
and practices to control plant site runoff, spillage or leaks,
sludge or water disposal, or drainage from raw material
storage. )

(6) "Bioassay" means a test procedure that measures the
response of living plants, animals, or tissues to a sediment
sample.

(7) "Chronic" means measurements of biological effects
using sediment bioassays conducted for, or simulating,
prolonged exposure periods of not less than one complete
life cycle, evaluations of indigenous field organisms for
long-term effects, assessment of biological effects resulting
from bioaccumulation and biomagnification, and/or extrapo-
lated values or methods for simulating effects from pro-
longed exposure periods. Chronic effects may include
mortality, reduced growth, impaired reproduction, histopath-
ological abnormalities, adverse effects to birds and mam-
mals, or other endpoints determined appropriate by the
department.

(8) "Contaminated sediment" means surface sediments
designated under the procedures of WAC 173-204-310 as
exceeding the applicable sediment quality standards of WAC
173-204-320 through 173-204-340.

(9) "Control sediment sample” means a surface sediment
sample which is relatively free of contamination and is
physically and chemically characteristic of the area from
which bioassay test animals are collected. Control sediment
sample bioassays provide information concerning a test
animal’s tolerance for stress due to transportation, laboratory
handling, and bioassay procedures. Control sediment
samples cannot exceed the applicable sediment quality
standards of WAC 173-204-320 through 173-204-340.

(10) "Department” means the department of ecology.

(11) "Freshwater sediments" means surface sediments in
which the sediment pore water contains less than or equal to
0.5 parts per thousand salinity.

(12) "Low salinity sediments" means surface sediments
in which the sediment pore water contains greater than 0.5
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(14) "Marine sediments" means surface sediments in
which the sediment pore water contains 25 parts per thou-
sand salinity or greater.

((&4})) (15) "Minor adverse effects” means a level of
effects that:

(a) Has been determined by rule by the department,
except in cases subject to WAC 173-204-110(6); and

(b) Meets the following criteria:

(i) An acute or chronic adverse effect to biological
resources as measured by a statistically and biologically
significant response relative to reference in no more than one
appropriate biological test as defined in WAC 173-204-
200(3); or

(ii) A statistically and biologically significant response
that is significantly elevated relative to reference in any
appropriate biological test as defined in WAC 173-204-
200(3); or

(iii) Biological effects per (b)(i) or (ii) of this subsection
as predicted by exceedance of an appropriate chemical or
other deleterious substance standard, except where the
prediction is overridden by direct biological testing evidence
pursuant to (b)(i) and (ii) of this subsection; and

(c) Does not result in significant human health risk as
predicted by exceedance of an appropriate chemical, biologi-
cal, or other deleterious substance standard.

(&%) (16) "No adverse effects” means a level of
effects that:

(a) Has been determined by rule by the department,
except in cases subject to WAC 173-204-110(6); and

(b) Meets the following biological criteria:

(i) No acute or chronic adverse effects to biological
resources as measured by a statistically and biologically
significant response relative to reference in any appropriate
biological test as defined in WAC 173-204-200(3); and

(ii) No acute or chronic adverse biological effect per
(b)(i) of this subsection as predicted by exceedance of an
appropriate chemical or other deleterious substance standard,
except where the prediction is overridden by direct biological
testing evidence pursuant to (b)(i) of this subsection; and

(iii) Does not result in significant human health risk as
predicted by exceedance of an appropriate chemical, biologi-
cal, or other deleterious substance standard.

((a863)) (17) "Other toxic, radioactive, biological, or
deleterious substances" means contaminants which are not
specifically identified in the sediment quality standards
chemical criteria of WAC 173-204-320 through 173-204-340
(e.g., organic debris, tributyltin, DDT, etc.).

((&)) (18) "Person” means an individual, firm,
corporation, association, partnership, consortium, joint
venture, commercial entity, industry, private corporation, port
district, special purpose district, irrigation district, unit of
local government, state government agency, federal govern-
ment agency, Indian tribe, or any other entity whatsoever.

((68y)) (19) "Practicable” means able to be completed
in consideration of environmental effects, technical feasibility
and cost.

Proposed
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((€99)) (20) "Puget Sound basin" or "Puget Sound"
means:

(a) Puget Sound south of Admiralty Inlet, including
Hood Canal and Saratoga Passage;

(b) The waters north to the Canadian border, including
portions of the Strait of Georgia;

(c) The Strait of Juan de Fuca south of the Canadian
border; and

(d) All the lands draining into these waters as mapped
in water resources inventory areas numbers 1 through 19, set
forth in water resources management program established
pursuant to the Water Resources Act of 1971, chapter 173-
500 WAC.

((&8Y) (21) "Puget Sound protocols” means Puget
Sound Estuary Program. 1986. Updated in 1989. Recom-
mended Protocols for Measuring Selected Environmental
Variables in Puget Sound, U.S. Environmental Protection
Agency, Region 10, Seattle, WA (looseleaf), as amended.

(D)) (22) "Reference sediment sample” means a
surface sediment sample which serves as a laboratory
indicator of a test animal’s tolerance to important natural
physical and chemical characteristics of the sediment, e.g.,
grain size, organic content. Reference sediment samples
represent the nonanthropogenically affected background
surface sediment quality of the sediment sample. Reference
sediment samples cannot exceed the applicable sediment
quality standards of WAC 173-204-320 through 173-204-
340.

- (D)) (23) "Sediment impact zone" means an area
where the applicable sediment quality standards of WAC
173-204-320 through 173-204-340 are exceeded due to
ongoing permitted or otherwise authorized wastewater, storm
water, or nonpoint source discharges and authorized by the
department within a federal or state wastewater or storm
water discharge permit, or other formal department authori-
zation. .

((€3))) (24) "Sediment recovery zone" means an area
where the applicable sediment quality standards of WAC
173-204-320 through 173-204-340 are exceeded as a result
of historical discharge activities, and authorized by the
department as a result of a cleanup decision made pursuant
to WAC 173-204-580, Cleanup action decision.

((€4))) (25) "Site units” means discrete subdivisions of
an individual contaminated sediment site that are being
evaluated for the purpose of establishing cleanup standards.
Site units are based on consideration of unique locational,
environmental, spatial, or other conditions determined
appropriate by the department, e.g., cleanup under piers,
cleanup in eelgrass beds, cleanup in navigational lanes.

((€25Y) (26) "Surface sediments" or "sediment(s)"
means settled particulate matter located in the predominant
biologically active aquatic zone, or exposed to the water
column. Sediment(s) also includes settled particulate matter
exposed by human activity (e.g., dredging) to the biological-
ly active aquatic zone or to the water column.

((€26))) (27) "Test sediment” means a sediment sample
that is evaluated for compliance with the sediment quality
standards of WAC 173-204-320 through 173-204-340 and/or
the sediment impact zone maximum criteria of WAC 173-
240-420 and/or the cleanup screening levels criteria of WAC
173-204-520.

Proposed
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AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-315 Confirmatory marine sediment
biological tests. (1) The following five acute and chronic
effects biological tests shall be used to confirm designation
of Puget Sound marine sediments using the procedures
described in WAC 173-204-310(2). Use of alternate
biological tests shall be subject to the review and approval
of the department using the procedures of WAC 173-204-
130(4).

(a) Acute effects tests.

(i) Amphipod: Ten-day mortality sediment bioassay for
the Amphipod, i.e., Rhepoxynius abronius, Ampelisca abdita,
or_Eohaustorius estuarius.

(ii) Larval: Any one of the following mortality/
abnormality sediment bioassays:

(A) Crassostrea gigas, i.e., Pacific oyster;

(B) Mytilus edulis, i.e., Blue mussel;

(C) Strongylocentrotus purpuratus, i.e., Purple sea
urchin; ((ef))

(D) Stronglyocentrotus droebachiensis, i.e., Green sea
urchin; or

(E) Dendraster excentricus, i.e., Sand dollar.

(b) Chronic effects tests.

(i) Benthic infaunal abundance: Abundance of the
following major taxa: Class Crustacea, Class Polychaeta,
and Phylum Mollusca.

(ii) Juvenile polychaete: Twenty-day ((biomass))
growth rate of the juvenile polychaete Neanthes
arenaceodentata; or

(iii) Microtox saline extract: Decreased luminescence
from the bacteria Photobacterium phosphoreum after a
fifteen minute exposure.

(2) Performance standards for control and reference
sediment biological test results. The biological tests of this
section shall not be considered valid unless test results for
the appropriate control and reference sediments meet the
performance standards of (a) through (e) of this subsection.
The department may reject the results of a reference sedi-
ment biological test based on unacceptably high variability.

(a) Amphipod: The control sediment shall have less
than ten percent mortality over the test period. The refer-
ence sediment shall have less than twenty-five percent
mortality.

(b) Larval: The seawater control sample shall have less
than ((fifty)) thirty percent combined abnormality and
mortality (i.e., a ((fifty)) seventy percent normal survivorship
at time-final).

(c) Benthic abundance: The reference benthic macroin-
vertebrate assemblage shall be representative of areas of
Puget Sound removed from significant sources of contami-
nants, and to the extent possible shall have the following
characteristics:

(i) The taxonomic richness of benthic macroinverte-
brates and the abundances of higher taxonomic groups shall
reflect seasonality and natural physical-chemical conditions
(e.g., grain size composition and salinity of sediments, water
depth) in a reference area, and not be obviously depressed as
a result of chemical toxicity;

(ii) Normally abundant species that are known to be
sensitive to chemical contaminants shall be present;
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(iii) Normally rare species that are known to become ANTHRACENE 220
abundant only under chemically disturbed conditions shall be 2-METHYLNAPHTHALENE 38
. rare or absent; and CHEMICAL MG/KG ORGANIC CARBON
(iv) The abundances of normally rare species that PARAMETER (PPM CARBON)
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of the sediment shall be similar to those observed at the test FLUORANTHENE 160
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sediment site.
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necessary to meet the intent of this chapter. DIMETHYL PHTHALATE 53
) . , DIETHYL PHTHALATE 61
Reviser’s note: The spelling error in the above section occurred in DI-N-BUTYL PHTHALATE 220
the copy filed by the agency and appears in the Register pursuant to the BUTYL BENZYL PHTHALATE 49
requirements of RCW 34.08.040. BIS (2-ETHYLHEXYL) PHTHALATE 47
DI-N-OCTYL PHTHALATE 58
AMENDATORY SECTION (Amending Order 90-41, filed giiB)(anZl?LFggggUTADIENE lg .
3/27/91, effective 4/27/91) N-NITROSODIPHEN INE 0
WAC 173-204-320 Marine sediment quality stan- TOTAL PCB'S 12
dards. (1) Goal and applicability. CHEMICAL : UG/KG DRY WEIGHT
(a) The sediment quality standards of this section shall PARAMETER (PARTS PER BILLION (PPB) DRY)
correspond to a sediment quality that will result in no PHENOL 420
adverse effects, including no acute or chronic adverse effects 2-METHYLPHENOL 63
on biological resources and no significant health risk to 4-METHYLPHENOL 670
humans 2,4-DIMETHYL PHENOL 29
’ . . . . PENTACHLOROPHENOL 360
(b) The marine sediment quality standards of this BENZYL ALCOHOL 59
section shall apply to marine sediments located within Puget BENZOIC ACID 650

Sound as defined in WAC 173-204-200(19).

(c) Non-Puget Sound marine sediment quality standards. Table I Footnotes

Reserved: The department shall determine on a case-by-case 1 ‘Z;‘Fm I:*bm“;fy t:"a(ljyfisti“di;{a“?ts ‘L:l*l‘ebf:ical i; ':10‘ d:tehc:;j bl: 2
A - sediment sample, the detection limit s reported and sl al
ba31§ the cmen?’ methods, and procedures necessary to meet or below thel::riteria value shown in this tabllf. Where chemical
the intent of this chapter. criteria in this table represent the sum of individual compounds or
(2) Chemical concentration criteria. The chemical isomers, and a chemical analysis identifies an undetected value for one
concentrations in Table I establish the marine sediment or more individual compounds or isomers, the detection limit shall be
quality standards chemical criteria for designation of sedi- used for calculating the sum of the respective compounds or isomers.
ments. 2 The listed chemical parameter criteria represent concentrations in parts
per million, "normalized,” or expressed, on a total organic carbon
Table 1 basis. To normalize to total organic carbon, the dry weight concentra-

. . . tion for each parameter is divided by the decimal fraction representin
Marine Sediment Quality Standards the percent tc?tal organic carbon co:,nem of the sediment. P &

—Chemical Criteria ! L .
3 The LPAH criterion represents the sum of the following "low
CHEMICAL MG/KG DRY WEIGHT molecular weight polynuclear aromatic hydrocarbon" compounds:
PARAMETER (PARTS PER MILLION (PPM) DRY) Naphthalene, Acenaphthylene, Acenaphthene, Fluorene, Phenanthrene,
and Anthracene. The LPAH criterion is not the sum of the criteria

ARSENIC 57 P -

CADMIUM 51 values for the individual LPAH compounds as listed.

CHROMIUM 260 4  The HPAH criterion represents the sum of the following "high

COPPER 390 molecular weight polynuclear aromatic hydrocarbon” compounds:

LEAD 450 Fluoranthene, Pyrene, Benz(a)anthracene, Chrysene, Total

MERCURY 0.41 Benzofluoranthenes, Benzo(a)pyrene, Indeno(1,2,3,-¢,d)pyrene,

SILVER 6.1 Dibenzo(a,h)anthracene, and Benzo(g,h,i)perylene. The HPAH

ZINC 410 criterion is not the sum of the criteria values for the individual HPAH

CHEMICAL MG/KG ORGANIC CARBON compounds as listed.

PARAMETER (PPM CARBON)? 5 The TOTAL BENZOFLUORANTHENES criterion represents the sum of the
concentrations of the "B," "J,” and "K" isomers.

LPAH3 370

NAPHTHALENE » (3) Biological effects criteria. For designation of

ACENAPHTHYLENE 66 . i

ACENAPHTHENE 16 sediments pursuant to WAC 173-204-310(2), sediments are

FLUORENE 23 determined to have adverse effects on biological resources

PHENANTHRENE 100 when any one of the confirmatory marine sediment biologi-
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cal tests of WAC 173-204-315(1) demonstrate the following
results:

(a) Amphipod: The test sediment has a higher (statisti-
cally significant, t test, p<0.05) mean mortality than the
reference sediment and the test sediment mean mortality
exceeds twenty-five percent, on an absolute basis.

(b) Larval: The test sediment has a mean survivorship
of normal larvae that is less (statistically significant, t test,
p<0.05) than the mean normal survivorship in the reference
sediment and the test sediment mean normal survivorship is
less than eighty-five percent of the mean normal survivorship
in the reference sediment (i.e., the test sediment has a mean
combined abnormality and mortality that is greater than
fifteen percent relative to time-final in the reference sedi-
ment).

(c) Benthic abundance: The test sediment has less than
fifty percent of the reference sediment mean abundance of
any one of the following major taxa: Class Crustacea,
Phylum Mollusca or Class Polychaeta, and the test sediment
abundance is statistically different (t test, p<0.05) from the
reference sediment abundance.

(d) Juvenile polychaete: The test sediment has a mean
((biomass)) individual growth rate of less than seventy
percent of the reference sediment mean ((biomass)) individu-
al growth rate and the test sediment ((biemass)) mean
individual growth rate is statistically different (t test, p<0.05)
from the reference sediment ((biomass)) mean individual
growth rate.

(e) Microtox: The mean light output of the highest
concentration of the test sediment is less than eighty percent
of the mean light output of the reference sediment, and the
two means are statistically different from each other (t test,
p<0.05).

(4) Marine sediment human health criteria. Reserved:
The department may determine on a case-by-case basis the
criteria, methods, and procedures necessary to meet the
intent of this chapter.

(5) Marine sediment other toxic, radioactive, biological,
or deleterious substances criteria. Other toxic, radioactive,
biological or deleterious substances in, or on, sediments shall
be at or below levels which cause no adverse effects in
marine biological resources, and below levels which corre-
spond to a significant health risk to humans, as determined
by the department. The department shall determine on a
case-by-case basis the criteria, methods, and procedures
necessary to meet the intent of this chapter pursuant to WAC
173-204-310(3).

(6) Nonanthropogenically affected sediment quality
criteria. Whenever the nonanthropogenically affected
sediment quality is of a lower quality (i.e., higher chemical
concentrations, higher levels of adverse biological response,
or posing a greater health threat to humans) than the applica-
ble sediment quality standards assigned for said sediments by
this chapter, the existing sediment chemical and biological
quality shall be identified on an area-wide basis as deter-
mined by the department, and used in place of the sediment
quality standards of WAC 173-204-320.
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AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-400 General considerations. (1) The
standards of WAC 173-204-400 through 173-204-420 specify
a process for managing sources of sediment contamination.
These procedures include:

(a) Evaluating the potential for a waste discharge to
create a sediment impact;

(b) Requiring application for a sediment impact zone
authorization;

(c) Verifying whether a discharge has received all
known, available and reasonable methods of prevention,
control, and treatment prior to discharge, and/or application
of best management practices;

(d) Analysis and verification of the potential sediment
impact;

(e) Determining whether the sediment impact zone
would meet maximum allowable contamination requirements;

(f) Evaluating the proposed sediment impact zone in
consideration of locational criteria;

(g) Design and/or constrain the sediment impact zone to
be as small, and with the least contamination, as practicable;

(h) Public review of the proposed sediment impact zone
authorization;

(i) Issuance of the sediment impact zone authorization
with provisions for maintenance and closure; and

(j) Reducing and eventually eliminating the sediment
impact zone via renewals and modifications of a sediment
impact zone authorization.

(2) Permits and other authorizations of wastewater,
storm water, and nonpoint source discharges to surface
waters of the state of Washington under authority of chapter
90.48 RCW shall be conditioned so that the discharge
receives all known, available and reasonable methods of
prevention, control, and treatment, and best management
practices prior to discharge, as required by chapters 90.48,
90.52, and 90.54 RCW. The department shall provide
consistent guidance on the collection, analysis and evaluation
of wastewater, receiving-water, and sediment samples to
meet the intent of this section using consideration of perti-
nent sections of the Department of Ecology Permit Writers’
Manual, as amended, and other guidance approved by the
department.

(3) As determined necessary, the department shall
require any person who proposes a new discharge to evaluate
the potential for the proposed discharge to cause a violation
of the applicable sediment quality standards of WAC 173-
204-320 through 173-204-340.

(4) As determined necessary, the department shall
require existing permitted discharges to evaluate the potential
for the permitted discharge to cause a violation of the
applicable sediment quality standards of WAC 173-204-320
through 173-204-340.

(5) Within permits authorizing existing discharges to
surface waters of the state of Washington, the department
may specify appropriate locations and methodologies for the
collection and analysis of representative samples of waste-
water, receiving-water, and sediments to evaluate the
potential for the discharge to cause a violation of the
applicable sediment quality standards of WAC 173-204-320
through 173-204-340.
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(6) In establishing the need for, and the appropriate,
individual permit monitoring conditions, the department shall
consider multiple factors relating to the potential for a
discharge to cause a violation of the applicable sediment
quality standards of WAC 173-204-320 through 173-204-340
including but not limited to:

(a) Discharge particulate characteristics;

(b) Discharge contaminant concentrations, flow, and
loading rate;

(c) Sediment chemical concentration and biological
effects levels;

(d) Receiving water characteristics;

(e) The geomorphology of sediments;

(f) Cost mitigating factors such as the available resourc-
es of the discharger; and

(g) Other factors determined necessary by the depart-
ment.

(7) As determined necessary to ensure the wastewater
discharge does not cause a violation of the applicable
standards of WAC 173-204-320 through 173-204-340, except
as authorized by the department under WAC 173-204-415,
Sediment impact zones, the department shall stipulate permit
terms and conditions which include wastewater discharge
average and maximum mass loading per unit time, and
wastewater discharge average and maximum chemical
concentrations within new and existing facility permits
authorizing wastewater discharges to surface waters of the
state of Washington.

(8) As determined necessary, the department shall
modify wastewater discharge permits whenever it appears the
discharge causes a violation, or creates a substantial potential
to cause a violation of the applicable sediment quality
standards of WAC 173-204-320 through 173-204-340, as
authorized by RCW 90.48.520.

(9) To meet the intent of this section, the sediment
quality standards of WAC 173-204-320 through 173-204-340
and the sediment impact zone standards of WAC 173-204-
415 through 173-204-420 are not considered to be federal
discharge permit effluent limits subject to antibacksliding
requirements of the federal Clean Water Act. Discharge
permit sediment monitoring and sediment impact zone
compliance requirements may be used to establish effluent
limits sufficient to meet the standards of this chapter.

(10) As determined necessary, the department shall use
issuance of administrative actions under authority of chapters
90.48 or 70.105D RCW to implement this chapter.

(11) Wastewater dilution zones. Water quality mixing
zones authorized by the department pursuant to chapter
((493-2641)) 173-201A WAC, Water quality standards for
surface waters of the state of Washington, do not satisfy the
standards of WAC 173-204-415, Sediment impact zones.

(12) For the sediment source control standards of WAC
173-204-400 through 173-204-420, any and all references to
violation of, potential to violate, exceedance of, or potential
to exceed the applicable standards of WAC 173-204-320
through 173-204-340 shall also apply to the antidegradation
and designated use policies of WAC 173-204-120. Any
exceedances or potential exceedances of the antidegradation
or designated use policies of WAC 173-204-120 shall meet
the applicable requirements of WAC 173-204-400 through
173-204-420.
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(13) Under no circumstances shall the provisions of
sediment source control standards WAC 173-204-400
through 173-204-420 be construed as providing for the
relaxation of discharge permit requirements under other
authorities including, but not limited to, chapter 90.48 RCW,
the Water Pollution Control Act, chapter 90.54 RCW, the
Water Resources Act of 1971, and the Federal Water
Pollution Control Act of 1972 and amendments.

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-410 Sediment quality goal and
sediment impact zone applicability. (1) Goal and policies.

(a) It is the established goal of the department to
manage source control activities to reduce and ultimately
eliminate adverse effects on biological resources and
significant health threats to humans from sediment contami-
nation.

(b) The stated policy of the department shall be to only
authorize sediment impact zones so as to minimize the
number, size, and adverse effects of all zones, with the intent
to eliminate the existence of all such zones whenever
practicable. The department shall consider the relationship
between environmental effects, technical feasibility and cost
in determining whether it is practicable to minimize and/or
eliminate sediment impact zones.

(c) The department shall implement the standards of
WAC 173-204-400 through 173-204-420 so as to prevent the
creation of new contaminated sediment cleanup sites identi-
fied under WAC 173-204-530(4).

(2) A sediment impact zone authorization issued by the
department under the authority of chapter 90.48 RCW does
not constitute authorization to trespass on lands not owned
by the applicant. These standards do not address and in no
way alter the legal rights, responsibilities, or liabilities of the
permittee or landowner of the sediment impact zone for any
applicable requirements of proprietary, real estate, tort, and/
or other laws not directly expressed as a requirement of this
chapter. -

(3) Except as identified in subsection (6)(d) of this
section, any person may apply for a sediment impact zone
under the following conditions:

(a) The person’s discharge is provided with all known,
available and reasonable methods of prevention, control, and
treatmnent, and meets best management practices as stipulated
by the department; and

(b) The person’s discharge activity exposes or resus-
pends sediments which exceed, or otherwise cause or
potentially cause sediments to exceed the applicable sedi-
ment quality standards of WAC 173-204-320 through 173-
204-340, or the antidegradation policy standards of WAC
173-204-120 (1)(a) and (c) within a period of ten years from
the later date of either the department’s formal approval of
the application for a sediment impact zone authorization or
the starting date of the discharge.

(4) The department shall only authorize sediment impact
zones for permitted wastewater and storm water discharges,
and other discharges authorized by the department. The
department shall authorize all sediment impact zones via
discharge permits or other formal administrative actions.
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(5) The department shall not limit the application,
establishment, maintenance, or closure of an authorized
sediment impact zone via consideration of sediment contami-
nation determined by the department to be the result of
unknown, unpermitted or historic discharge sources.

(6) As determined necessary by the department, any
person with a permitted discharge shall be required to meet
the standards of WAC 173-204-400 through 173-204-420, as
follows:

(a) Any person with a new or existing permitted
wastewater discharge shall be required to meet the standards
of WAC 173-204-400 through 173-204-420;

(b) Any person with a new or existing permitted
industrial storm water discharge, regulated as process
wastewater in National Pollutant Discharge Elimination
System or state discharge permits, shall be required to meet
the standards of WAC 173-204-400 through 173-204-420;

(¢) Any person with a new or existing permitted storm
water or nonpoint source discharge, which fully uses all
known, available and reasonable methods of prevention,
control, and treatment, and best management practices as
stipulated by the department at the time of the person’s
application for a sediment impact zone, shall be required to
meet the standards of WAC 173-204-400 through 173-204-
420;

(d) Any person with a storm water discharge, existing
prior to the adoption of this chapter, and determined by the
department to not be fully using best management practices
stipulated by the department at the time of the person’s
application for a permit from the department, shall be
eligible for a sediment impact zone as follows:

(i) The department shall issue sediment impact zone
authorizations with requirements for application of best
management practices stipulated by the department on an

approved time schedule. ((Fhe-sedimentimpaet-zone
. coriaof WAC 173204420 shall L

)

(ii) Sediment impact zones authorized by the department
for permitted storm water discharges under the applicability
provisions of subsection (6)(d) of this section shall be
subject to cleanup action determinations made by the
department pursuant to WAC 173-204-500 through 173-204-
590 when the sediment impact zone maximum criteria of
WAC 173-204-420 are exceeded within the authorized
sediment impact zone.

(iii) The department shall identify and include best
management practices required to meet the sediment impact
zone design standards of WAC 173-204-415(4) as soon as
practicable within sediment impact zone authorizations
established for storm water discharges per WAC 173-204-
410 (6)(d).

(7) Dredged material and fill discharge activities subject
to authorization under Section 401 of the federal Clean
Water Act via chapter 90.48 RCW and chapter 173-225
WAC, establishment of implementation procedures of
application for certification, are not subject to the standards
of WAC 173-204-415 but are subject to the standards of
WAC 173-204-400 through 173-204-410 and 173-204-420
as follows:

(a) Requirements for dredging activities and disposal
sites shall be established by the department using best
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available dredged material management guidelines and
applicable federal and state rules. These guidelines shall
include the Puget Sound dredged disposal analysis (PSDDA)
dredged material testing and disposal requirements cited in:

(i) Management Plan Report - Unconfined Open-Water
Disposal Of Dredged Material, Phase I, (Central Puget
Sound), June 1988, or as amended;

(ii) Management Plan Report - Unconfined Open-Water
Disposal Of Dredged Material, Phase II, (North And South
Puget Sound), September 1989, or as amended; and

(iii) Users Manual For Dredged Material Management
In Puget Sound, November 1990, or as amended.

(b) In coordination with other applicable federal and
state and local dredged material management programs, the
department may issue administrative orders to establish
approved disposal sites, to specify disposal site use condi-
tions, and to specify disposal site monitoring requirements.

(¢) The department may authorize sediment impact
zones for dredged material disposal via federal Clean Water
Act Section 401 certification actions.

(d) As determined necessary by the department, the
department may authorize sediment impact zones for dredged
material disposal via administrative orders issued under
authority of chapter 90.48 RCW. The department shall
authorize sediment impact zones for all Puget Sound dredged
disposal analysis disposal sites via administrative orders
issued under authority of chapter 90.48 RCW.

(e) Administrative orders and certifications establishing
sediment impact zones for dredged material disposal sites
shall describe establishment, maintenance, and closure
requirements for the authorized site, consistent with the
requirements described in (a) of this subsection.

(8) The source control standards of WAC 173-204-400
through 173-204-420 are applicable in cases where the
sediment quality standards of WAC 173-204-320 through
173-204-340 are reserved.

NEW SECTION

WAC 173-204-412 Marine finfish rearing facilities.
(1) Purpose. This section sets forth the applicability of this
chapter to marine finfish rearing facilities only. This section
also identifies marine finfish rearing facility siting, operation,
closure and monitoring requirements to meet the intent of
this chapter, as applicable.

(2) Applicability. Marine finfish rearing facilities and
their associated discharges are not subject to the authority
and purpose standards of WAC 173-204-100 (3) and (7), and
the marine sediment quality standards of WAC 173-204-320
and the sediment impact zone maximum criteria of WAC
173-204-420, within a distance of one hundred feet from the
physical boundary of the rearing facility. Marine finfish
rearing facilities are not subject to the sediment impact zone
standards of WAC 173-204-415.

(3) Sediment monitoring. Sediment quality compliance
and monitoring requirements for marine finfish rearing
facilities shall be addressed through National Pollutant
Discharge Elimination System or other permits issued by the
department for facility operation. Marine finfish rearing
facilities shall meet the following sediment quality monitor-
ing requirements:
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(a) Any person with a new facility shall identify a
baseline sediment quality prior to facility operation for
benthic infaunal abundance, total organic carbon and grain
size in the location of the proposed operation and
downcurrent areas that may be potentially impacted by the
facility discharge;

(b) Any person with an existing operating facility shall
monitor sediment quality for total organic carbon levels and
identify the location of any sediments in the area of the
facility statistically different (t test, p<0.05) from the total
organic carbon levels identified as facility baseline levels
and/or statistically different from the total organic carbon
levels defined by the applicable sediment grain size value as
identified in Table 2A:

TABLE 2A - % Puget Sound Reference TOC Values

% Fines Categories %/TOC
0-20 0.5
20-50 1.7
50-80 32
80-100 2.6

(c) The locations and frequency of monitoring for total
organic carbon, benthic infaunal abundance and other
parameters shall be determined by the department and
identified in the applicable National Pollutant Discharge
Elimination System permit;

(d) Antibiotics. Reserved: The department shall
determine on a case-by-case basis the methods, procedure,
locations, and frequency for monitoring antibiotics associated
with the discharge from a marine finfish rearing facility;

(e) Closure. All permitted marine finfish rearing
facilities shall monitor sediments impacted during facility
operation to document recovery of sediment quality to
background levels. The department shall determine on a
case-by-case basis the methods, procedure, locations, and
frequency for monitoring sediments after facility closure.

(4) Sediment impact zones. Marine finfish rearing
facilities and their associated discharges that are permitted
under a National Pollutant Discharge Elimination System
permit are hereby provided a sediment impact zone by rule
for any sediment quality impacts and biological effects
within a distance of one hundred feet from the physical
boundary of the rearing facility.

(a) The department may authorize an individual marine
finfish rearing facility sediment impact zone for any sedi-
ments beyond a distance of one hundred feet from the
facility perimeter via National Pollutant Discharge Elimina-
tion System permits or administrative actions. The autho-
rized sediment impact zone shall meet the benthic infaunal
abundance requirements of the sediment impact zone
maximum criteria, WAC 173-204-420 (3)(c)(iii). Marine
finfish rearing facilities that exceed the sediment quality
conditions of subsection (3)(b) of this section beyond a
distance of one hundred feet from the facility perimeter
shall:

(i) Begin an enhanced sediment quality monitoring
program to include benthic infaunal abundance consistent
with the requirements of the National Pollutant Discharge
Elimination System permit;

(ii) Consistent with the sediment source control general
considerations of WAC 173-204-400 and the sediment
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quality goal and sediment impact zone applicability require-
ments of WAC 173-204-410, apply for a sediment impact
zone as determined necessary by the department.

(b) Administrative orders or permits establishing
sediment impact zones for marine finfish rearing facilities
shall describe establishment, maintenance, and closure
requirements as determined necessary by the department.

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-415 Sediment impact zones. The
purpose of this section is to set forth the standards for
establishment, maintenance, and closure of sediment impact
zones to meet the intent of sediment quality dilution zones
authorized pursuant to RCW 90.48.520, except for sediment
impact zones authorized under WAC 173-204-410(7). The
department shall authorize all sediment impact zones via
discharge permits or other formal administrative actions.

(1) General requirements. Authorization, modification
and renewal of a sediment impact zone by the department
shall require compliance with the following general require-
ments:

(a) Permits authorizing wastewater discharges to surface
waters of the state of Washington under authority of chapter
90.48 RCW shall be conditioned so that the discharge
receives:

(i) All known, available and reasonable methods of
prevention, control, and treatment prior to discharge, as
required by chapters 90.48, 90.52, and 90.54 RCW:; and

(ii) Best management practices as stipulated by the
department.

(b) The maximum area, and maximum chemical
contaminant concentration and/or allowable maximum
biological effect level within sediments assigned to a
sediment impact zone shall be as authorized by the depart-
ment, in accordance with the standards of this section.

(c) The department shall determine that the person’s
activity generating effluent discharges which require authori-
zation of a sediment impact zone is in the public interest.

(d) The department shall determine that any person’s
activity generating effluent discharges which require authori-
zation of a sediment impact zone has adequately addressed
alternative waste reduction, recycling, and disposal options
through application of all known, available and reasonable
methods of prevention, control, and treatment to minimize as
best practicable the volume and concentration of waste
contaminants in the discharge.

(e) The area boundaries of the sediment impact zone
established by the department shall include the minimum
practicable surface area, not to exceed the surface area
allowed under subsection (4) of this section.

(f) Adverse effects to biological resources within an
authorized sediment impact zone shall be maintained at the
minimum chemical contamination and biological effects
levels practicable at all times. The department shall consider
the relationship between environmental effects, technical
feasibility and cost in determining the minimum practicable
chemical contamination and biological effects levels.
Adverse effects to biological resources within an authorized
sediment impact zone shall not exceed a minor adverse
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effects level as a result of the discharge, as determined by
the procedures of subsection ((¢53)) (4) of this section.

(g) The operational terms and conditions for the
sediment impact zone shall be maintained at all times.

(h) Final closure of the sediment impact zone shall be
conducted in strict accordance with the department’s sedi-
ment impact zone authorization.

(i) Documents authorizing a sediment impact zone shall
require that the permitted discharge not result in a violation
of the applicable sediment quality standards of WAC 173-
204-320 through 173-204-340, outside the area limits of the
established zone.

(j) All applications to the department for sediment
impact zone authorizations shall be subject to public notice,
comment and hearing procedures defined but not limited to
the applicable discharge permit or other forrnal administra-
tive action requirements of chapter 43.21C RCW, the State
Environmental Policy Act, chapter 197-11 WAC, SEPA
rules, chapter 90.48 RCW, chapter 163-216 WAC, the State
waste discharge permit program, and chapter 173-220 WAC,
National Pollutant Discharge Elimination System Permit
Program prior to issuance of the authorization. In determin-
ing the need for, location, and/or design of any sediment
impact zone authorization, the department shall give consid-
eration to all comments received during public review of the
proposed sediment impact zone application.

(2) Application requirements.

(a) Whenever, in the opinion of the department, as a
result of an ongoing or proposed effluent discharge, a person
violates, shall violate, or creates a substantial potential to
violate the sediment quality standards of WAC 173-204-320
through 173-204-340 as applicable within a period of ten
years from the later date of either the department’s evalua-
tion of the ongoing discharge or the starting date of the
proposed discharge, the department may require application
for a sediment impact zone authorization under authority of
chapter 90.48 RCW.

(b) Any person with a proposed or permitted effluent
discharge shall apply to the department for authorization of
a sediment impact zone when:

(i) The department requires the sediment impact zone
application by written notification; or

(ii) The person independently identifies that the ongoing
or proposed effluent discharge violates, shall violate, or
creates a substantial potential to violate the applicable
sediment quality standards of WAC 173-204-320 through
173-204-340 within a period of ten years from the later date
of the person’s evaluation of the ongoing discharge or the
starting date of the proposed discharge, using the procedures
of this section.

(c) As necessary, the department may require any
person to submit a sediment impact zone application in
multiple steps concurrent with its ongoing review and
determination concerning the adequacy of the application.
The application shall provide the sediment impact zone
design information required in subsection (4) of this section
and other such information the department determines
necessary. The application shall also provide the legal
location and landowner(s) of property proposed for use as,
or potentially affected by, a sediment impact zone, and shall
be accompanied by such other relevant information as the
department may require. The department shall issue a
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written approval of the complete sediment impact zone
application prior to or concurrent with authorizing a sedi-
ment impact zone.

(d) Submittal of an application to the department for
authorization of a sediment impact zone under the terms and

- conditions of this section shall establish the applicant’s

interim compliance with requirements of chapter 90.48 RCW
and this chapter, as determined by the department. The
department may authorize an interim compliance period
within a valid discharge permit or administrative order to
ensure ultimate compliance with chapter 90.48 RCW and this
chapter. The interim compliance period shall not continue
beyond the date of issuance of a sediment impact zone
authorization within a valid discharge permit issued by the
department.

(e) Prior to authorization, the department shall make a
reasonable effort to identify and notify all landowners,
adjacent landowners, and lessees affected by the proposed
sediment impact zone. The department shall issue a sedi-
ment impact zone notification letter to any person it believes
to be a potentially affected landowner and other parties
determined appropriate by the department. The notification
letter shall be sent by certified mail, return receipt requested,
or by personal service. The notification letter shall provide:

(i) The name of the person the department believes to
be the affected landowner;

(ii) The names and addresses of other affected landown-
ers to whom the department has sent a proposed sediment
impact zone notification letter;

(iii) The name and address of the sediment impact zone
applicant;

(iv) A general description of the location, size, and
contamination level proposed for the sediment impact zone;

(v) The intention of the department to release all
specific sediment impact zone application information to the
public upon written request to the department;

(vi) The determination of the department concerning
whether the proposed sediment impact zone application
meets the standards of this section;

(vii) The intention of the department whether to autho-
rize the proposed sediment impact zone; and

(viii) Notification that the affected landowners, adjacent
landowners, and lessees may comment on the proposed
sediment impact zone. Any comments on the proposed
sediment impact zone authorization shall be submitted in
writing to the department within thirty days from the date of
receipt of the notification letter, unless the department
provides an extension.

(f) Prior to authorization, the department shall issue a
sediment impact zone notification letter to affected port
districts, the Washington state department of natural resourc-
es marine lands division, the U.S. Army Corps of Engineers,
and other parties determined appropriate by the department.
The notification letter shall be sent by certified mail, return
receipt requested, or by personal service. The notification
letter shall provide the information required under (e) of this
subsection. :

(3) Locational considerations. The department shall
require any person applying for a sediment impact zone to
submit information concerning potential location consider-
ations of the zone. The location of an authorized sediment
impact zone shall avoid whenever possible and minimize
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adverse impacts to areas of special importance. Prior to
authorization of a sediment impact zone, the department shall
.consider all pertinent information from the applicant, all
affected parties, local, state and federal agencies, federally
recognized Indian tribes, and the public concerning locational
considerations, including but not limited to:

(a) Spawning areas;

(b) Nursery areas;

(c) Waterfowl feeding areas;

(d) Shellfish harvest areas;

(e) Areas used by species of economic importance;

() Tribal areas of significance;

(g) Areas determined to be ecologically unique;

(h) Water supply intake areas;

(i) Areas used for primary contact public recreation;

(j) High quality waters that constitute an outstanding
national resource; and

(k) Areas where sediment quality is substantially better
than levels necessary for protection of biological resources
and human health.

(4) Design requirements. The location, areal limitations,
and degree of effects allowed within an authorized sediment
impact zone shall be determined by application of the
department’s sediment impact zone computer models
"CORMIX," "PLUMES," and/or "WASP ((4))," or an
alternate sediment impact zone model(s) approved by the
department under WAC 173-204-130(4), as limited by the
standards of this section and the department’s best profes-
sional judgment. The models shall be used by the depart-

ment or by the discharger as required by the department, to
'estimate the impact of any person’s wastewater or storm

water discharge on the receiving water and sediment quality
for a period of ten years from the later date of either the
department’s formal approval of the application for a
sediment impact zone authorization or the starting date of the
discharge.

(a) Data requirements. The discharger shall submit the
following information to determine requirements for estab-
lishment and authorization of a sediment impact zone, as
required by the department:

(i) Data reports and analyses results for all samples of
wastewater or storm water, receiving water, and sediments
collected by the discharger or other parties relating to
evaluation of the potential effects of the permitted discharge,
as required by WAC 173-204-400.

(ii) Data reports and analyses results determined
necessary to:

(A) Apply discharge modeling to the permitted dis-
charge; and

(B) To identify and evaluate potential alternative
chemical and biological effects of the discharge on the
receiving water and sediments; and

(C) To identify and evaluate potential alternatives to
define the areal size and location of a sediment impact zone
needed by the discharge.

(iii) Data reports and analyses results from the
discharger’s application of the "CORMIX," "PLUMES," and/
'or "WASP ((4))" or an alternate sediment impact zone

model(s) approved by the department under WAC 173-204-
130(4), to the permitted discharge to identify and evaluate:

(A) Potential alternative chemical and biological effects
of the discharge on the receiving water and sediments; and
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(B) Potential alternatives for the areal distribution and
location of a potential sediment impact zone required by the
discharge.

(iv) Preferred alternative for closure of the potential
sediment impact zone by active removal and/or natural
recovery, and identified costs of the preferred closure
method.

(b) Overlapping sediment impact zones. Overlapping
sediment impact zones, as predicted by the "CORMIX,"
"PLUMES," and/or "WASP ((4))" models or an alternate
sediment impact zone model(s) approved by the department
under WAC 173-204-130(4), and the department’s best
professional judgment, shall be authorized only as follows:

(i) The applicable sediment impact zone maximum
criteria of WAC 173-204-420 shall not be exceeded as a
result of the multiple discharge sediment impact zones
overlap; and

(ii) If the department determines that the applicable
chemical contaminant concentration and biological effects
restrictions of WAC 173-204-420 would be exceeded as a
result of the overlap of multiple discharge sediment impact
zones, the department may authorize the sediment impact
zones after:

(A) Application of a waste load allocation process to the
individual permitted discharges to identify individual permit
effluent limitations necessary to meet:

(I) The applicable chemical contaminant concentration
and biological effects restrictions for sediment impact zones
required by this section; and/or

(II) Storm water best management practices required by
the department; and

(B) Establishment of individual permit compliance
schedules for the multiple permitted discharges to ensure
compliance with:

(I) The permit effluent limitations established by the
department using the waste load allocation process and best
professional judgment; and

(II) The standards of WAC 173-204-400 through 173-
204-420.

(5) Maintenance requirements.

(a) The department shall review sediment impact zone
monitoring conducted by the discharger to evaluate compli-
ance with the department’s sediment impact zone authoriza-
tion and the standards of WAC 173-204-400 through 173-
204-420. The department may require additional sediment
impact zone monitoring when the department determines that
any sediment sampling station within an authorized sediment
impact zone exceeds the sediment impact zone maximum
criteria of WAC 173-204-420 or violates the sediment
impact zone authorization as a result of the discharge.

(b) Whenever the department can clearly demonstrate
that, as a result of an effluent discharge, a discharger
violates, shall violate, or creates a substantial potential to
violate the department’s sediment impact zone authorization,
or the sediment impact zone maximum criteria of WAC 173-
204-420, the department shall:

(i) Provide written notification and supporting documen-
tation of the department’s clear demonstration determination
to the affected discharger;

(ii) Establish a reasonable time frame for the affected
discharger to either submit a written statement and support-
ing documentation rebutting the department’s clear demon-
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stration determination, or accept the department’s determina-
tion. The discharger may use the clear demonstration
methods identified in (c) of this subsection for rebuttal of the
department’s clear demonstration; and

(iii) Provide written notification of the department’s
determination concerning approval or denial of the submitted
clear demonstration rebuttal to the discharger.

(¢) For the purpose of this section, a clear demonstration
shall consist of:

(i) Use of the sediment impact zone model(s)
"CORMIX," "PLUMES," and/or "WASP ((4))" or other
model(s) to demonstrate a discharge(s) is the source of the
violation or potential violation; and

(ii) Use of one or more of the following methods to
demonstrate a violation of the sediment impact zone authori-
zation or the sediment impact zone maximum criteria of
WAC 173-204-420:

(A) Direct sediment sampling. A violation of the
sediment impact zone authorization and/or the sediment
impact zone maximum criteria of WAC 173-204-420 is
demonstrated when:

() The average chemical concentration for three stations
within the sediment impact zone exceeds the sediment
impact zone maximum criteria of WAC 173-204-420 due to
the discharge source. This concentration average shall not
include stations for which complete biological testing
information shows that the biological effects requirements of
WAC 173-204-420, or the authorized sediment impact zone
if applicable, are met; or

(I) The biological effects at each of any three stations
within the sediment impact zone exceed the sediment impact
zone maximum biological effects criteria of WAC 173-204-
420 or the authorized sediment impact zone as applicable,
due to the discharge source; or

(B) Monitoring data which demonstrates a chemical
contaminant concentration gradient toward the discharge
source exists in sediments which violates the sediment
impact zone authorization or the standards of WAC 173-204-
420; or

(C) A trend analysis of the effluent chemical discharge
quality and inplace sediment monitoring data which statisti-
cally demonstrates an ongoing violation or substantial
potential to violate the sediment impact zone authorization
or the standards of WAC 173-204-420; or

(D) Field depositional (e.g., sediment traps) and/or
effluent particulate (e.g., centrifuge analysis) data which
demonstrate an ongoing violation or substantial potential to
violate the sediment impact zone authorization or the
standards of WAC 173-204-420; or

(E) Mathematical or computer modeling which demon-
strates an ongoing violation or substantial potential to violate
the sediment impact zone authorization or the standards of
WAC 173-204-420.

(d) The department’s response to a clear demonstration
of a violation or potential violation shall be to require
maintenance activities in the following order:

(i) Require reanalysis of whether the discharger’s
effluent treatment complies with all known, available and
reasonable methods of prevention, control, and treatment and
best management practices based on the data used to
establish the clear demonstration;
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(ii) Alter the authorized sediment impact zone size and/
or degree of effects consistent with the standards of this
section and the results of direct sediment sampling;

(iii) Reduce impacts of the existing or potential violation
by requiring additional discharge controls or additional
sediment impact zone maintenance activities which can
include, but are not limited to:

(A) Dredging and removal of sediments, solely for
sediment impact zone maintenance needs or coordinated with
maintenance dredging of commercially important areas, e.g.,
navigational lanes or ship berthing areas;

(B) Dredging, treatment, and replacement of sediments
within the sediment impact zone; and/or

(C) Capping of sediments within the sediment impact
zone;

(iv) Limit the quantity and/or quality of the existing
permitted discharge; and/or

(v) Withdraw the department’s sediment impact zone
authorization and require final closure of the zone.

(e) All sediment impact zone maintenance actions
conducted under this chapter shall provide for landowner
review of the maintenance action plans prior to implementa-
tion of the action. In cases where the discharger is not able
to secure access to lands subject to the sediment impact zone
maintenance actions of this subsection, the department may
facilitate negotiations or other proceedings to secure access
to the lands. Requests for department facilitation of land
access shall be submitted to the department in writing by the
responsible discharger.

(6) Closure planning and requirements.

(a) The discharger shall select and identify a preferred
method for closure of a sediment impact zone in the applica-
tion required by WAC 173-204-415(2). Closure methods
can include either active cleanup and/or natural recovery and
monitoring. The department shall incorporate the
discharger’s identified closure method in the sediment impact
zone authorization.

(b) The department may require closure of authorized
sediment impact zones when the department determines that:

(i) The discharger has violated the sediment impact zone
maintenance standards of subsection (5) of this section; or

(ii) The department determines that:

(A) The wastewater or storm water discharge quality
will not violate the applicable sediment quality standards of
WAC 173-204-320 through 173-204-340; or

(B) A sediment impact zone is no longer needed or
eligible under the standards of WAC 173-204-410 through
173-204-415.

(7) Modification of sediment impact zones. The
department may modify sediment impact zone authorization
requirements where the nature of a person’s activity which
generates, transports, disposes, prevents, controls, or treats
effluent discharges has substantially changed and been
demonstrated to the department’s satisfaction. The modifi-
cation may occur after consideration of the following:

(a) Reduction of effects. Assessment of the discharge
activities and treatment methods shall be conducted by the
discharger to demonstrate to the satisfaction of the depart-
ment that:

(i) Elimination of the sediment impact zone is not
practicable; and
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(ii) Further reduction in any existing or proposed
sediment impact zone area size and/or level of contamination
or effects is not practicable in consideration of discharge
requirements for all known, available and reasonable
methods of prevention, control, and treatment, best manage-
ment practices, and applicable waste reduction and recycling
provisions.

(b) Alterations. There are substantial alterations or
additions to the person’s activity generating effluent dis-
charges which require authorization of a sediment impact
zone which occur after permit issuance and justify applica-
tion of permit conditions different from, or absent in, the
existing permit.

(c) New information. Sediment impact zones may be
modified when new information is received by the depart-
ment that was not available at the time of permit issuance
that would have justified the application of different sedi-
ment impact zone authorization conditions.

(d) New regulations. The standards or regulations on
which the permit was based have changed by amended
standards, criteria, or by judicial decision after the permit
was issued.

(e) Changes in technology. Advances in waste control
technology that qualify as "all known, available and reason-
able methods of prevention, control, and treatment" and "best
management practices” shall be adopted as permit require-
ments, as appropriate, in all permits reissued by the depart-
ment.

(8) Renewal of previously authorized sediment impact
zones. Renewal of sediment impact zones previously
authorized under the standards of WAC 173-204-410 and
this section shall be allowed under the following conditions:

(a) The department determines the discharge activities
and treatment methods meet all known, available and
reasonable methods of prevention, control, and treatment and
best management practices as stipulated by the department;
and

(b) The discharger demonstrates to the department’s
satisfaction that the discharge activities comply with the
standards of WAC 173-204-400 through 173-204-420 and
with the existing sediment impact zone authorization; and

(c) Reduction of effects. The discharger conducts an
assessment of the permitted discharge activities and treat-
ment methods and demonstrates to the department’s satisfac-
tion that:

(i) Elimination of the sediment impact zone is not
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substance level, and maximum nonanthropogenically affected
sediment quality level allowed within authorized sediment
impact zones due to an existing or proposed discharge. If
the department determines that the standards of this section
are or will be exceeded as a result of an existing or proposed
discharge(s), the department shall authorize a sediment
impact zone or modify a sediment impact zone authorization
consistent with the standards of WAC 173-204-400 through
173-204-420 such that individual permit effluent limitations,
requirements, and compliance time periods are sufficient to
meet the standards of this section as applicable.

(1) Applicability.

(a) The marine sediment impact zone maximum chemi-
cal criteria, and the marine sediment biological effects
criteria, and the marine sediment human health criteria, and
the marine sediment other toxic, radioactive, biological or
deleterious substance criteria and the marine sediment
nonanthropogenically affected sediment criteria of this
section shall apply to marine sediments within Puget Sound.

(b) Non-Puget Sound marine sediment impact zone
maximum criteria. Reserved: The department shall deter-
mine on a case-by-case basis the criteria, methods, and
procedures necessary to meet the intent of this chapter.

(¢) Low salinity sediment impact zone maximum
criteria. Reserved: The department shall determine on a
case-by-case basis the criteria, methods, and procedures
necessary to meet the intent of this chapter.

(d) Freshwater sediment impact zone maximum criteria.
Reserved: The department shall determine on a case-by-case
basis the criteria, methods, and procedures necessary to meet
the intent of this chapter.

(2) Puget Sound marine sediment impact zone maximum
chemical criteria. The maximum chemical concentration
levels that may be allowed within an authorized sediment
impact zone due to a permitted or otherwise authorized
discharge shall be at or below the chemical levels stipulated
in Table II, Sediment Impact Zone Maximum Chemical
Criteria, except as provided for by the marine sediment
biological effects restrictions of subsection (3) of this
section, and any compliance time periods established under
WAC 173-204-410 (6)(d) and 173-204-415.

Table 1I

Puget Sound Marine Sediment Impact Zones
Maximum Chemical Criteria!

CHEMICAL MG/KG DRY WEIGHT
practicable; and PARAMETER (PARTS PER MILLION (PPM) DRY)
(ii) A further reduction in any existing or proposed ARSENIC 93
sediment impact zone area size and/or level of contamination CADMIUM 6.7
is not practicable in consideration of discharge requirements CHROMIUM 270
for all known, available and reasonable methods of preven- COPPER 390
tion, control, and treatment, best management practices, and IM%‘;%URY 538 59
applicable waste reduction and recycling provisions. SILVER 6.1
ZINC 960
AMENDATORY SECTION (Amending Order 90-41, filed CHEMICAL MG/KG ORGANIC CARBON
3/27/91, effective 4/27/91) PARAMETER (PPM CARBON)?
WAC 173-204-420 Sediment impact zone maximum  LPAH’ 780
criteria. This section establishes minor adverse effects as NAPHTHALENE 170
the maximum chemical contaminant concentration, maximum ﬁggzﬁgf{-}-ﬂ;ﬁ?!& gg
health risk to humans, maximum biological effects level, FLUORENE 79
maximum other toxic, radioactive, biological, or deleterious
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PHENANTHRENE 480
ANTHRACENE 1200
2-METHYLNAPHTHALENE 64
CHEMICAL MG/KG ORGANIC CARBON
PARAMETER (PPM CARBON)
HPAH? 5300
FLUORANTHENE 1200
PYRENE 1400
BENZ(A)ANTHRACENE 270
CHRYSENE 460
TOTAL BENZOFLUORANTHENES? 450
BENZO(A)PYRENE 210
INDENO (1,2,3,-C.D) PYRENE 88
DIBENZO (A,H) ANTHRACENE 33
BENZO(G,H,)PERYLENE 78
1,2-DICHLOROBENZENE 2.3
1,4-DICHLOROBENZENE 9
1,2,4-TRICHLOROBENZENE 1.8
HEXACHLOROBENZENE 2.3
DIMETHYL PHTHALATE 53
DIETHYL PHTHALATE 110
DI-N-BUTYL PHTHALATE 1700
BUTYL BENZYL PHTHALATE 64

BIS (2-ETHYLHEXYL) PHTHALATE 78
DI-N-OCTYL PHTHALATE 4500
DIBENZOFURAN S8
HEXACHLOROBUTADIENE 6.2
N-NITROSODIPHENYLAMINE 1
TOTAL PCB'S 65
CHEMICAL UG/KG DRY WEIGHT
PARAMETER (PARTS PER BILLION (PPB) DRY)
PHENOL 1200
2-METHYLPHENOL 63
4-METHYLPHENOL 670
2,4-DIMETHYL PHENOL 29
PENTACHLOROPHENOL 690
BENZYL ALCOHOL 73
BENZOIC ACID 650

Table II Footnotes

1 Where laboratory analysis indicates a chemical is not detected in a
sediment sample, the detection limit shall be reported and shall be at
or below the criteria value shown in this table. Where chemical
criteria in this table represent the sum of individual compounds or
isomers, and a chemical analysis identifies an undetected value for one
or more individual compounds or isomers, the detection limit shall be
used for calculating the sum of the respective compounds or isomers.

2 The listed chemical parameter criteria represent concentrations in parts
per million, "normalized,” or expressed, on a total organic carbon
basis. To normalize to total organic carbon, the dry weight concentra-
tion for each parameter is divided by the decimal fraction representing
the percent total organic carbon content of the sediment.

3 The LPAH criterion represents the sum of the following "low
molecular weight polynuclear aromatic hydrocarbon” compounds:
Naphthalene, Acenaphthylene, Acenaphthene, Fluorene, Phenanthrene,
and Anthracene. The LPAH criterion is not the sum of the criteria
values for the individual LPAH compounds as listed.

4 The HPAH criterion represents the sum of the following "high
molecular weight polynuclear aromatic hydrocarbon” compounds:
Fluoranthene, Pyrene, Benz(a)anthracene, Chrysene, Total
Benzofluoranthenes, Benzo(a)pyrene, Indeno(1,2,3,-c,d)pyrene,
Dibenzo(a,h)anthracene, and Benzo(g,h,i)perylene. The HPAH
criterion is not the sum of the criteria values for the individual HPAH
compounds as listed.

5 The TOTAL BENZOFLUORANTHENES criterion represents the sum of the
concentrations of the "B," "J,” and "K" isomers.

(3) Puget Sound marine sediment impact zone maximum
biological effects criteria. The maximum biological effects
level that may be allowed within an authorized sediment
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impact zone shall be at or below a minor adverse biological
effects level. The acute and chronic effects biological tests
of WAC 173-204-315(1) may be used to determine compli-
ance with the minor adverse biological effects restriction
within an authorized sediment impact zone as follows:

(a) When using biological testing to determine compli-
ance with the maximum biological effects criteria within a
sediment impact zone, a person shall select and conduct any
two acute effects tests and any one chronic effects test.

(b) The biological tests shall not be considered valid
unless test results for the appropriate control and reference
sediment samples meet the performance standards described
in WAC 173-204-315(2).

(c) The sediment impact zone maximum biological
effects level is established as that level below which any two
of the biological tests in any combination exceed the criteria
of WAC 173-204-320(3), or one of the following biological
test determinations is made:

(i) Amphipod: The test sediment has a higher (statisti-
cally significant, t test, p<0.05) mean mortality than the
reference sediment and the test sediment mean mortality is
((more—than—thirty—pereent-highes)) greater than a value
represented by the reference sediment mean mortality(G-e#s
an-abselute-basis)) plus thirty percent; or

(ii) Larval: The test sediment has a mean survivorship
of normal larvae that is less (statistically significant, t test,
p<0.05) than the mean normal survivorship in the reference
sediment sample and the test sediment mean normal survi-
vorship is less than seventy percent of the mean normal
survivorship in the reference sediment (i.e., the test sediment
has a mean combined abnormality and mortality that is
greater than thirty percent relative to time-final in the
reference sediment); or

(iii) Benthic abundance: The test sediment has less than
fifty percent of the reference sediment mean abundance of
any two of the following major taxa: Class Crustacea,
Phylum Mollusca or Class Polychaeta and the test sediment
abundances are statistically different (t test, p<0.05) from the
reference sediment abundances; or

(iv) Juvenile polychaete: The test sediment has a mean
((biemass)) individual growth rate of less than fifty percent
of the reference sediment mean ((biemess)) individual
growth rate and the test sediment ((biemass)) mean individu-
al growth rate is statistically different (t test, p<0.05) from
the reference sediment ((biemass)) mean individual growth
rate.

(4) Puget Sound marine sediment impact zone maximum
human health criteria. Reserved: The department may
determine on a case-by-case basis the criteria, methods, and
procedures necessary to meet the intent of this chapter.

(5) Puget Sound marine sediment impact zone maximum
other toxic, radioactive, biological, or deleterious substances
criteria. Other toxic, radioactive, biological or deleterious
substances in, or on, sediments shall be below levels which
cause minor adverse effects in marine biological resources,
or which correspond to a significant health risk to humans,
as determined by the department. The department shall
determine on a case-by-case basis the criteria, methods, and
procedures necessary to meet the intent of this chapter.

(6) Puget Sound marine sediment impact zone maximum
nonanthropogenically affected sediment criteria. Whenever
the nonanthropogenically affected sediment quality is of a
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lower quality (i.e., higher chemical concentrations, higher
levels of adverse biological response, or posing a higher
threat to human health) than the applicable sediment impact
zone maximum criteria established under this section, the
existing sediment chemical and biological quality shall be
identified on an area-wide basis as determined by the
department, and used in place of the standards of WAC 173-
204-420.

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-510 Screening sediment station
clusters of potential concern. (1) Using the sediment
quality standards inventory of WAC 173-204-350, the
department shall analyze the sediment sampling data to
identify station clusters of potential concern and station
clusters of low concern per the standards of this section.
Station clusters of potential concern shall be further evaluat-
ed using the hazard assessment standards of WAC 173-204-
530. Station clusters of low concern shall remain on the
inventory and no further cleanup action determinations shall
be taken by the department until the stations are reexamined
per subsection (5) of this section.

(2) A station cluster is defined as any number of
stations from the inventory of WAC 173-204-350 that are
determined to be ((eentigaeus)) spatially and chemically
similar. For the purpose of identifying a station cluster of
potential concern per the procedures of this subsection, three
stations with the highest contaminant concentration for any
particular contaminant or the highest degree of biological
effects as identified in WAC 173-204-520 are selected from
a station cluster. This procedure may be repeated for
multiple chemicals identified in WAC 173-204-520, recog-
nizing that the three stations with the highest concentration
for each particular contaminant may be different and the
respective areas for all chemicals may overlap. The depart-
ment shall review the inventory of WAC 173-204-350 to
identify station clusters of potential concern via the follow-
ing process:

(a) Identify if available, the three stations within a
station cluster with the highest concentration of each
chemical contaminant identified in WAC 173-204-520,
Cleanup screening levels criteria; and

(b) For each contaminant identified in (a) of this
subsection, determine the average concentration for the
contaminant at the three stations identified in (a) of this
subsection; and _

(c) Identify if available, three stations within the station
cluster with the highest level of biological effects for the
biological tests identified in WAC 173-204-315(1); and

(d) If the average contaminant concentration for any
three stations identified in (a) of this subsection, exceeds the
applicable cleanup screening level in WAC 173-204-520,
then the station cluster is defined as a station cluster of
potential concern; and

(e) If the biological effects at each of the three stations
from (c) of this subsection exceeds the cleanup screening
level in WAC 173-204-520, then the station cluster is
defined as a station cluster of potential concern; and
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(f) If neither of the conditions of (d) or (e) of this
subsection apply, then the station cluster is defined as a
station cluster of low concern; and

(g) If the department determines that any three stations
within a station cluster exceed the sediment cleanup screen-
ing levels human health criteria or the other toxic, radioac-
tive, biological, or deleterious substances criteria or the
nonanthropogenically affected criteria of WAC 173-204-520,
then the station cluster is defined as a station cluster of
potential concern.

(3) Notification. When a station cluster of potential
concern has been identified, the department shall issue
notification to the landowners, lessees, onsite dischargers,
adjacent dischargers, and other persons determined appropri-
ate by the department prior to the department’s conducting
a hazard assessment as defined in WAC 173-204-530.

(4) No further cleanup action determinations shall be
taken with station clusters of low concern until the inventory
of WAC 173-204-350 is updated and the stations reexamined
per subsection (5) of this section. Station clusters of low
concern shall receive no further consideration for active
cleanup, unless new information indicates an increase of
chemical contamination at the stations in question. Station
clusters of low concern shall be evaluated by the department
for improved source control and/or monitoring requirements
of this chapter.

(5) The department may at any time reexamine a station
or group of stations to reevaluate and identify station clusters
of potential concern following the procedures of subsection
(2) of this section when new information demonstrates to the
department’s satisfaction that reexamination actions are
necessary to fulfill the purposes of WAC 173-204-500
through 173-204-590.

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-520 Cleanup screening levels criteria.
(1) Applicability.

(a) The marine sediment cleanup screening levels
chemical criteria, and the marine sediment biological effects
criteria, and the marine sediment other toxic, radioactive,
biological, or deleterious substance criteria, and the marine
sediment nonanthropogenically affected criteria of this
section shall apply to marine sediments within Puget Sound.
The cleanup screening levels establish minor adverse effects
as the level above which station clusters of potential concern
are defined, and at or below which station clusters of low
concern are defined, per the procedures identified in WAC
173-204-510(2). The cleanup screening levels also establish
the levels above which station clusters of potential concern
are defined as cleanup sites, per the procedures identified in
WAC 173-204-530, Hazard assessment. The criteria in
Table IIT and this section also establish minor adverse effects
as the Puget Sound marine sediment minimum cleanup level
to be used in evaluation of cleanup alternatives per the
procedures of WAC 173-204-560, and selection of a site
cleanup standard(s) per the procedures of WAC 173-204-
570.

(b) Non-Puget Sound marine sediment cleanup screening
levels and minimum cleanup levels criteria. Reserved: The
department shall determine on a case-by-case basis the
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criteria, methods, and procedures necessary to meet the
intent of this chapter.

(c) Low salinity sediment cleanup screening levels and
minimum cleanup levels criteria. Reserved: The department
shall determine on a case-by-case basis the criteria, methods,
and procedures necessary to meet the intent of this chapter.

(d) Freshwater sediment cleanup screening levels and
minimum cleanup levels criteria. Reserved: The department
shall determine on a case-by-case basis the criteria, methods,
and procedures necessary to meet the intent of this chapter.

(2) Puget Sound marine sediment cleanup screening
levels and minimum cleanup levels chemical criteria. The
chemical concentration criteria in Table III establish the
Puget Sound marine sediment cleanup screening levels and
minimum cleanup levels chemical criteria.

Table I

Puget Sound Marine Sediment
Cleanup Screening Levels
and
Minimum Cleanup Levels—
Chemical Criteria!

CHEMICAL MG/KG DRY WEIGHT
PARAMETER (PARTS PER MILLION (PPM) DRY)
ARSENIC 93
CADMIUM 6.7
CHROMIUM 270
COPPER 390
LEAD 530
MERCURY 0.59
SILVER 6.1
ZINC 960
CHEMICAL MG/KG ORGANIC CARBON
PARAMETER (PPM CARBON)?
LPAH3 780
NAPHTHALENE 170
ACENAPHTHYLENE 66
ACENAPHTHENE 57
FLUORENE 79
PHENANTHRENE 480
ANTHRACENE 1200
2-METHYLNAPHTHALENE 64
CHEMICAL MG/KG ORGANIC CARBON
PARAMETER (PPM CARBON)
HPAH? 5300
FLUORANTHENE 1200
PYRENE 1400
BENZ(A)ANTHRACENE 270
CHRYSENE 460
TOTAL BENZOFLUORANTHENES? 450
BENZO(A)PYRENE 210
INDENO (I,2,3,-C,D) PYRENE 88
DIBENZO (A,H) ANTHRACENE 33
BENZO(G,H,)PERYLENE 78
1,2-DICHLOROBENZENE 23
1,4-DICHLOROBENZENE 9
1,2,4-TRICHLOROBENZENE 1.8
HEXACHLOROBENZENE 23
DIMETHYL PHTHALATE 53
DIETHYL PHTHALATE 110
DI-N-BUTYL PHTHALATE 1700
BUTYL BENZYL PHTHALATE 64

BIS (2-ETHYLHEXYL) PHTHALATE 78
DI-N-OCTYL PHTHALATE 4500
DIBENZOFURAN 58

Washington State Register, Issue 95-16

HEXACHLOROBUTADIENE 6.2
N-NITROSODIPHENYLAMINE 11

TOTAL PCB’S 65
CHEMICAL UG/KG DRY WEIGHT

PARAMETER (PARTS PER BILLION (PPB) DRY)
PHENOL 1200
2-METHYLPHENOL 63
4-METHYLPHENOL 670
2,4-DIMETHYL PHENOL 29
PENTACHLOROPHENOL 690
BENZYL ALCOHOL 73
BENZOIC ACID 650

Table III Footnotes

1 Where laboratory analysis indicates a chemical is not detected in a
sediment sample, the detection limit shall be reported and shall be at
or below the criteria value shown in this table. Where chemical
criteria in this table represent the sum of individual compounds or
isomers, and a chemical analysis identifies an undetected value for one
or more individual compounds or isomers, the detection limit shall be
used for calculating the sum of the respective compounds or isomers.

2 The listed chemical parameter criteria represent concentrations in parts
per million, "normalized,” or expressed, on a total organic carbon
basis. To normalize to total organic carbon, the dry weight concentra-
tion for each parameter is divided by the decimal fraction representing
the percent total organic carbon content of the sediment.

3  The LPAH criterion represents the sum of the following "low
molecular weight polynuclear aromatic hydrocarbon"” compounds:
Naphthalene, Acenaphthylene, Acenaphthene, Fluorene, Phenanthrene,
and Anthracene. The LPAH criterion is not the sum of the criteria
values for the individual LPAH compounds as listed.

4  The HPAH criterion represents the sum of the following "high
molecular weight polynuclear aromatic hydrocarbon” compounds:
Fluoranthene, Pyrene, Benz(a)anthracene, Chrysene, Total
Benzofluoranthenes, Benzo(a)pyrene, Indeno(},2,3,-c,d)pyrene,
Dibenzo(a,h)anthracene, and Benzo(g,h,i)perylene. The HPAH
criterion is not the sum of the criteria values for the individual HPAH
compounds as listed.

5§  The TOTAL BENZOFLUORANTHENES criterion represents the sum
of the concentrations of the "B," "J," and "K" isomers.

(3) Puget Sound marine sediment cleanup screening
levels and minimum cleanup level biological criteria. The
biological effects criteria of this subsection establish the
Puget Sound marine sediment cleanup screening level, and
the Puget Sound marine sediment minimum cleanup level
criteria.

(a) The acute and chronic effects biological tests of
WAC 173-204-315(1) shall be used to:

(i) Identify the Puget Sound marine sediment cleanup
screening level for the purpose of screening sediment station
clusters of potential concern using the procedures of WAC
173-204-510(2); and

(i) Identify the Puget Sound marine sediment cleanup
screening level for the purpose of identifying station clusters
of low concern and/or cleanup sites using the hazard
assessment procedures of WAC 173-204-530(4); and/or

(iii) Identify the Puget Sound marine sediment minimum
cleanup level to confirm minimum cleanup level determina-
tions using the procedures of WAC 173-204-570(3).

(b) When using biological testing to determine if station
clusters exceed the cleanup screening level or to identify the
minimum cleanup level for a contaminated site, test results
from at least two acute effects tests and one chronic effects
test shall be evaluated.
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(c) The biological tests shall not be considered valid

unless test results for the appropriate control and reference
ediment samples meet the performance standards described

in WAC 173-204-315(2).

(d) The cleanup screening level and minimum cleanup
level is exceeded when any two of the biological tests
exceed the criteria of WAC 173-204-320(3); or one of the
following test determinations is made:

(i) Amphipod: The test sediment has a higher (statisti-
cally significant, t test, p<0.05) mean mortality than the
reference sediment and the test sediment mean mortality is
((more-than-thirty-pereent-higher)) greater than a_value
represented by the reference sediment mean mortality((en
an-abselute-basis)) plus thirty percent.

(ii) Larval: The test sediment has a mean survivorship
of normal larvae that is less (statistically significant, t test,
p<0.05) than the mean normal survivorship in the reference
sediment and the test sediment mean normal survivorship is
less than seventy percent of the mean normal survivorship in
the reference sediment (i.e., the test sediment has a mean
combined abnormality and mortality that is greater than
thirty percent relative to time-final in the reference sedi-
ment).

(iii) Benthic abundance: The test sediment has less than
fifty percent of the reference sediment mean abundance of
any two of the following major taxa: Class Crustacea,
Phylum Mollusca or Class Polychaeta and the test sample
abundances are statistically different (t test, p<0.05) from the
reference abundances.

(iv) Juvenile polychaete: The test sediment has a mean

.(biemass)) individual growth rate of less than fifty percent

of the reference sediment mean ((biemass)) individual
growth rate and the test sediment ((biemsass)) mean individu-
al growth rate is statistically different (t test, p<0.05) from
the reference sediment ((bierrass)) mean individual growth
rate.
" (4) Puget Sound marine sediment cleanup screening
levels and minimum cleanup levels human health criteria.
Reserved: The department may determine on a case-by-case
basis the criteria, methods, and procedures necessary to meet
the intent of this chapter.

(5) Puget Sound marine sediment cleanup screening
levels and minimum cleanup levels other toxic, radioactive,
biological, or deleterious substances criteria. Other toxic,
radioactive, biological, or deleterious substances in, or on,
sediments shall be at or below levels which cause minor
adverse effects in marine biological resources, or which
correspond to a significant health risk to humans, as deter-
mined by the department. The department shall determine
on a case-by-case basis the criteria, methods, and procedures
necessary to meet the intent of this chapter.

(6) Puget Sound marine sediment cleanup screening
levels and minimum cleanup levels nonanthropogenically
affected sediment criteria. Whenever the nonanthropogeni-
cally affected sediment quality is of a lower quality (i.e.,
higher chemical concentrations, higher levels of adverse
biological response, or posing a higher threat to human

ealth) than the applicable cleanup screening levels or
inimum cleanup levels criteria established under this
section, the existing sediment chemical and biological quality
shall be identified on an area-wide basis as determined by
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the department, and used in place of the standards of WAC
173-204-520.

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-530 Hazard assessment and site
identification. (1) Purpose. A hazard assessment shall be
performed to gather existing and available information to
further characterize each station cluster of potential concern
identified per WAC 173-204-510.

(2) Hazard assessment requirements. Onsite dischargers,
lessees, landowners, and adjacent dischargers shall submit,
upon the department’s request, all existing and available
information that would enable the department to:

(a) Determine the concentration and/or areal extent and
depth of sediment contamination at the station cluster of
potential concern by:

(i) Identifying the contaminants exceeding the applicable
sediment quality standards of WAC 173-204-320 through
173-204-340;

(ii) Identifying individual stations within the station
cluster of potential concern which exceed the sediment
cleanup screening levels criteria of WAC 173-204-520;

(iii) Identifying the level of toxicity to the applicable
biological test organisms of WAC 173-204-320 through 173-
204-340;

(iv) Determining where the applicable sediment quality
standards of WAC 173-204-320 through 173-204-340, for
any given contaminant, is met;

(v) Determining if concentrations of chemicals exist that
potentially present a significant threat to human health;

(vi) Defining the location where the minimum cleanup
level as defined in WAC 173-204-570 is met.

(b) ((Identifying-and-characterizing)) Identify and

characterize the present and historic source or sources of the

contamination.

(c) ((dentifying)) Identify the location of sediment
impact zones authorized under WAC 173-204-415.

(d) ((dentifying)) Identify sensitive resources in the
vicinity of the station cluster of potential concern.

(e) ((Previding)) Provide other information as deter-
mined necessary by the department for ranking sites under
WAC 173-204-540.

(3) The department shall also compile existing and
available information from other federal, state, and local
governments that pertain to the topics in subsection (2) of
this section.

(4) To identify cleanup sites, the department shall use
all available information of acceptable quality gathered from
the hazard assessment to evaluate station clusters of potential
concern identified pursuant to WAC 173-204-510(2). For
the purpose of identifying a cleanup site per the procedures
of this subsection, three stations with the highest contaminant
concentration for any particular contaminant or the highest
degree of biological effects as identified in WAC 173-204-
520 are selected from a station cluster of potential concern.
This procedure may be repeated for multiple chemicals
identified in WAC 173-204-520, recognizing that the three
stations with the highest concentration for each particular
contaminant may be different and the respective areas for all
chemicals may overlap. The department shall review the list
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of station clusters of potential concern to identify cleanup
sites via the following process:

(a) Identify if available, three stations within the station
cluster of potential concern with the highest level of biologi-
cal effects for the biological tests identified in WAC 173-
204-315(1).

(b) Station clusters of potential concern where the level
of biological effects for any three stations within the station
cluster of potential concern exceeds the cleanup screening
levels of WAC 173-204-520(3) shall be defined as cleanup
sites.

(c) Identify if available, the three stations within a
station cluster of potential concern with the highest concen-
tration of each chemical contaminant identified in WAC 173-
204-520, Cleanup screening levels criteria. For the purpose
of identifying a cleanup site per the procedures of this
subsection, stations that meet the biological standards of
WAC 173-204-520(3) shall not be included in the evaluation
of chemical contaminant concentrations.

(d) For each contaminant identified in (c) of this
subsection, determine the average concentration for the
contaminant at the three stations identified in (c) of this
subsection.

(e) Station clusters of potential concern for which any
average chemical concentration identified in (d) of this
subsection exceeds the cleanup screening level chemical
criteria of Table III shall be defined as cleanup sites.

(f) After completion of the hazard assessment, if neither
of the conditions of (b) or (e) of this subsection apply, then
the station cluster is defined as a station cluster of low
concern.

(g) Station clusters of potential concern where the
department determines that any three stations within the
station cluster of potential concern exceed the sediment
cleanup screening levels human health criteria or the other
toxic, radioactive, biological, or deleterious substances
criteria or the nonanthropogenically affected criteria of WAC
173-204-520, shall be defined as cleanup sites.

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-560 Cleanup study. (1) Purpose. This
section describes cleanup study plan and report standards
which meet the intent of cleanup actions required under
authority of chapter 90.48 and/or 70.105D RCW, and/or this
chapter. Cleanup actions required under authority of chapter
70.105D RCW shall also meet all standards of chapter 173-
340 WAC, the Model Toxics Control Act cleanup regulation.
The cleanup study plan and report standards in this chapter
include activities to collect, develop, and evaluate sufficient
information to enable consideration of cleanup alternatives
and selection of a site-specific sediment cleanup standard
prior to making a cleanup decision. Each person performing
a cleanup action to meet the intent of this chapter shall
submit a cleanup study plan and cleanup study report to the
department for review and written approval prior to imple-
mentation of the cleanup action. The department may
approve the cleanup study plan as submitted, may approve
the cleanup study plan with appropriate changes or additions,
or may require preparation of a new cleanup study plan.
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(2) Scope of cleanup study plan. The scope of a
cleanup study plan shall depend on the specific site informa-
tional needs, the site hazard, the type of cleanup action '
proposed, and the authority cited by the department to
require cleanup. In establishing the necessary scope of the
cleanup study plan, the department may consider cost
mitigation factors, such as the financial resources of the
person(s) responsible for the cleanup action. In all cases
sufficient information must be collected, developed, and
evaluated to enable the appropriate selection of a cleanup
standard under WAC 173-204-570 and a cleanup action
decision under WAC 173-204-580. The sediment cleanup
study plan shall address:

(a) Public information/education;

(b) Site investigation and cleanup alternatives evalua-
tion;

(c) Sampling plan and recordkeeping; and

(d) Site safety.

(3) Cleanup study plan public information/education
requirements. The cleanup study plan shall encourage
coordinated and effective public involvement commensurate
with the nature of the proposed cleanup action, the level of
public concern, and the existence of, or potential for adverse
effects on biological resources and/or a threat to human
health. The cleanup study plan shall address proposed
activities for the following subjects:

(a) When public notice will occur, the length of the
comment periods accompanying each notice, the potentially
affected vicinity, and any other areas to be provided notice;

(b) Where public information repositories will be
located to provide site information to the public; ‘

(c) Methods for identifying the public’s concerns, e.g.,
interviews, questionnaires, community group meetings, etc.;

(d) Methods for providing information to the public,
e.g., press releases, public meetings, fact sheets, etc.;

(e) Coordination of public participation requirements
mandated by other federal, state, or local laws;

(f) Amendments to the planned public involvement
activities; and

(g) Any other elements that the department determines
to be appropriate for inclusion in the cleanup study plan.

(4) Cleanup study plan site investigation and cleanup
alternatives evaluation requirements. The content of the
cleanup study plan for the site investigation and cleanup
alternatives evaluation is determined by the type of cleanup
action selected as defined under WAC 173-204-550. As
determined by the department, the cleanup study plan shall
address the following subjects:

(a) General site information. General information,
including: Project title; name, address, and phone number of
project coordinator; legal description of the cleanup site; area
and volume dimensions of the site; present owners and
operators of contaminant source discharges to site; chrono-
logical listing of past owners and operators of contaminant
source discharges to the site and their respective operational
history; and other pertinent information determined by the
department.

(b) Site conditions map. An existing site conditions
map which illustrates site features as follows: ‘

(i) Property boundaries.

(ii) The site boundary defined by the individual contam-
inants exceeding the applicable sediment quality standards of
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WAC 173-204-320 through 173-204-340 at the point where
the concentration of the contaminant would meet the:

(A) Cleanup objective; and

(B) Minimum cleanup level; and

(C) Recommended cleanup standards.

(iii) Surface and subsurface topography.

(iv) Surface and subsurface structures.

(v) Utility lines.

(vi) Navigation lanes.

(vii) Current and ongoing sediment sources.

(viii) Other pertinent information determined by the
department.

(c) Site investigation. Sufficient investigation to
characterize the distribution of sediment contamination
present at the site, and the threat or potential threat to human
health and the environment. Where applicable to the site,
these investigations shall address the following:

(i) Surface water and sediments. Investigations of
surface water hydrodynamics and sediment transport mecha-
nisms to characterize significant hydrologic features such as:
Site surface water drainage patterns, quantities and flow
rates, areas of sediment erosion and deposition including
estimates of sedimentation rates, and actual or potential
contaminant migration routes to and from the site and within
the site. Sufficient surface water and sediment sampling
shall be performed to adequately characterize the areal and
vertical distribution and concentrations of contaminants.
((Preperties)) Recontamination potential of sediments which
are likely to influence the type and rate of contaminant
migration, or are likely to affect the ability to implement
alternative cleanup actions shall be characterized;

(ii) Geology and ground water system characteristics.
Investigations of site geology and hydrogeology to adequate-
ly characterize the physical properties and distribution of
sediment types, and the characteristics of ground water flow
rate, ground water gradient, ground water discharge areas,
and ground water quality data which may affect site cleanup
alternatives evaluations;

(iii) Climate. Information regarding local and regional
climatological characteristics which are likely to affect
surface water hydrodynamics, ground water flow character-
istics, and migration of sediment contaminants such as:
Seasonal patterns of rainfall; the magnitude and frequency of
significant storm events; prevailing wind direction and
velocity;

(iv) Land use. Information characterizing human
populations exposed or potentially exposed to sediment
contaminants released from the site and present and proposed
uses and zoning for shoreline areas contiguous with the site;
and

(v) Natural resources and ecology. Information to
determine the impact or potential impact of sediment
contaminants from the site on natural resources and ecology
of the area such as: Sensitive environment, local and
regional habitat, plant and animal species, and other envi-
ronmental receptors.

(d) Sediment contaminant sources. A description of the
location, quantity, areal and vertical extent, concentration and
sources of active and inactive waste disposal and other
sediment contaminant discharge sources which affect or
potentially affect the site. Where determined relevant by the
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department, the following information shall be obtained by
the department from the responsible discharger:

(i) The physical and chemical characteristics, and the
biological effects of site sediment contaminant sources;

(ii) The status of source control actions for permitted
and unpermitted site sediment contaminant sources; and

(iii) A recommended compliance time frame for known
permitted and unpermitted site sediment contaminant sources
which affect or potentially affect implementation of the
timing and scope of the site cleanup action alternatives.

(e) Human health risk assessment. The current and
potential threats to human health that may be posed by
sediment site contamination shall be evaluated using a risk
assessment procedure approved by the department.

(f) Cleanup action alternatives. Each cleanup study plan
shall include an evaluation of alternative cleanup actions that
protect human health and the environment by eliminating,
reducing, or otherwise controlling risks posed through each
exposure pathway and migration route. The number and
types of alternatives to be evaluated shall take into account
the characteristics and complexity of the site.

(i) The proposed site cleanup alternatives may include
establishment of site units, as defined in WAC 173-204-
200(24), with individual cleanup standards within the range
required by WAC 173-204-570, based on site physical
characteristics and complexity, and cleanup standard alterna-
tives established on consideration of cost, technical feasibili-
ty, and net environmental impact.

(ii) The proposed site cleanup alternatives may include
establishment of a sediment recovery zone as authorized
under WAC 173-204-590, Sediment recovery zones.
Establishment or expansion of a sediment recovery zone
shall not be used as a substitute for active cleanup actions,
when such actions are practicable and meet the standards of
WAC 173-204-580. The cleanup study plan shall include
the following information for evaluation of sediment recov-
ery zone alternatives:

(A) The time period during which a sediment recovery
zone is projected to be necessary based on source loading
and net environmental recovery processes determined by
application of the department’s sediment recovery zone
computer models "CORMIX," "PLUMES," and/or "WASP,"
or an alternate sediment recovery zone model(s) approved by
the department under WAC 173-204-130(4) as limited by the
standards of this section and the department’s best profes-
sional judgment;

(B) The legal location and landowner(s) of property
proposed as a sediment recovery zone;

(C) Operational terms and conditions including, but not
limited to proposed confirmational monitoring actions for
discharge effluent and/or receiving water column and/or
sediment chemical monitoring studies and/or bioassays to
evaluate ongoing water quality, sediment quality, and
biological conditions within and adjacent to the proposed or
authorized sediment recovery zone to confirm source loading
and recovery rates in the proposed sediment recovery zone.

(D) Potential risks posed by the proposed sediment
recovery zone to human health and the environment;

(E) The technical practicability of elimination or
reduction of the size and/or degree of chemical contamina-
tion and/or level of biological effects within the proposed
sediment recovery zone; and
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(F) Current and potential use of the sediment recovery
zone, surrounding areas, and associated resources that are, or
may be, affected by releases from the zone.

(G) The need for institutional controls or other site use
restrictions to reduce site contamination risks to human
health.

(iii) A phased approach for evaluation of alternatives
may be required for certain sites, including an initial
screening of alternatives to reduce the number of potential
remedies for the final detailed evaluation. The final evalua-
tion of cleanup action alternatives that pass the initial
screening shall consider the following factors:

(A) Overall protection of human health and the environ-
ment, time required to attain the cleanup standard(s), and on-
site and off-site environmental impacts and risks to human
health resulting from implementing the cleanup alternatives;

(B) Attainment of the cleanup standard(s) and compli-
ance with applicable federal, state, and local laws;

(C) Short-term effectiveness, including protection of
human health and the environment during construction and
implementation of the alternative; and

(D) Long-term effectiveness, including degree of
certainty that the alternative will be successful, long-term
reliability, magnitude of residual, biological and human
health risk, and effectiveness of controls for ongoing
discharges and/or controls required to manage treatment
residues or remaining wastes cleanup and/or disposal site
risks;

(g) Ability to be implemented. The ability to be
implemented including the potential for landowner coopera-
tion, consideration of technical feasibility, availability of
needed off-site facilities, services and materials, administra-
tive and regulatory requirements, scheduling, monitoring
requirements, access for construction, operations and
monitoring, and integration with existing facility operations
and other current or potential cleanup actions;

(h) Cost, including consideration of present and future
direct and indirect capital, operation, and maintenance costs
and other foreseeable costs;

(i) The degree to which community concerns are
addressed;

(j) The degree to which recycling, reuse, and waste
minimization are employed; and

(k) Environmental impact. Sufficient information shall
be provided to fulfill the requirements of chapter 43.21C
RCW, the State Environmental Policy Act. Discussions of
significant short-term and long-term environmental impacts,
significant irrevocable commitments of natural resources,
significant alternatives including mitigation measures, and
significant environmental impacts which cannot be mitigated
shall be included.

(5) Cleanup study plan — sampling plan and
recordkeeping requirements. The cleanup study plan shall
address proposed sampling and recordkeeping activities to
meet the standards of WAC 173-204-600, Sampling and
testing plan standards, and WAC 173-204-610, Records
management, and the standards of this section.

(6) Cleanup study plan site safety requirements. The
cleanup study plan shall address proposed activities to meet
the requirements of the Occupational Safety and Health Act
of 1970 (29 U.S.C. Sec. 651 et seq.) and the Washington
Industrial Safety and Health Act (chapter 49.17 RCW), and
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regulations promulgated pursuant thereto. These require-
ments are subject to enforcement by the designated federal
and state agencies. Actions taken by the department undel‘
this chapter do not constitute an exercise of statutory
authority within the meaning of section (4)(b)(1) of the
Occupational Safety and Health Act.

(7) Cleanup study report. Each person performing a
cleanup action to meet the intent of this chapter shall submit
a cleanup study report to the department for review and
written approval of a cleanup decision prior to implementa-
tion of the cleanup action. The sediment cleanup study
report shall include the results of cleanup study site investi-
gations conducted pursuant to subsection (4) of this section,
and preferred and alternate cleanup action proposals based
on the results of the approved cleanup study plan.

(8) Sampling access. In cases where the person(s)
responsible for cleanup is not able to secure access to sample
sediments on lands subject to a cleanup study plan approved
by the department, the department may facilitate negotiations
or other proceedings to secure access to the lands. Requests
for department facilitation of land access for sampling shall
be submitted to the department in writing by the person(s)
responsible for the cleanup action study plan.

AMENDATORY SECTION (Amending Order 90-41, filed
3/27/91, effective 4/27/91)

WAC 173-204-590 Sediment recovery zones. (1) The
purpose of this section is to set forth the requirements for
establishment and monitoring of sediment recovery zones to
meet the intent of sediment quality dilution zones authorimd‘
pursuant to RCW 90.48.520. The standards of this section
are applicable to cleanup action decisions made pursuant to
WAC 173-204-580 where selected actions leave in place
marine, low salinity, or freshwater sediments that exceed the
applicable sediment quality standards of WAC 173-204-320
through 173-204-340.

(2) General requirements. Authorization of a sediment
recovery zone by the department shall require compliance
with the following general requirements:

(a) The sediment recovery zone shall be determined by
application of the department’s sediment recovery zone
computer models "CORMIX," "PLUMES," and/or "WASP,"
or an alternate sediment recovery zone model(s) approved by
the department under WAC 173-204-130(4) as limited by the
standards of this section and the department’s best profes-
sional judgment.

(b) The department shall provide specific authorization
for a sediment recovery zone within the written approval of
the cleanup study report and cleanup decision required under
WAC 173-204-580.

((#))) (c) The time period during which a sediment
recovery zone is authorized by the department shall be so
stated in the department’s written approval of the cleanup
study report and cleanup decision.

((¢eY)) (d) The department’s written sediment recovery
zone authorization shall identify the legal location and
landowners of property proposed as a sediment recovery ‘

zone.

((())) (e) Operational terms and conditions for the
authorized sediment recovery zone pursuant to subsection (5)
of this section shall be maintained at all times.
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((¢e)) (f) Where cleanup is not practicable pursuant to
the analysis under WAC 173-204-570(4), sediment recovery
zones may be authorized for periods in excess of ten years.

(3) A sediment recovery zone authorization issued by
the department under the authority of chapter 90.48 or
70.105D RCW, or other administrative means available to
the department, does not constitute authorization to trespass
on lands not owned by the applicant. These requirements do
not address, and in no way alter, the legal rights, responsibil-
ities, or liabilities of the permittee or landowner of the
sediment recovery zone for any applicable requirements of
proprietary, real estate, tort, and/or other laws not directly
expressed as a requirement of this chapter.

(4) Prior to authorization, the department shall make a
reasonable effort to identify and notify all landowners af-
fected by the proposed sediment recovery zone. The
department shall issue a sediment recovery zone notification
letter to any person it believes to be a.potentially affected
landowner and other parties determined appropriate by the
department. The notification letter shall be sent by certified
mail, return receipt requested, or by personal service. The
notification letter shall provide:

(a) The name of the person the department believes to
be the affected landowner; and

(b) The names of other affected landowners to whom
the department has sent a proposed sediment recovery zone
notification letter; and

(c) The name of the sediment recovery zone applicant;
and

(d) A general description of the proposed sediment
recovery zone including the chemical(s) of concern by name
and concentration, and the area of affected sediment; and

(e) The determination of the department concerning
whether the proposed sediment recovery zone application
meets the standards of this section; and

(f) The intention of the department whether to authorize
the proposed sediment recovery zone; and

(g) Notification that the affected landowner may
comment on the proposed sediment recovery zone. Any
landowner comments shall be submitted in writing to the
department within thirty days from the date of receipt of the
notification letter, unless the department provides an exten-
sion.

(5) As determined necessary by the department, opera-
tional terms and conditions for the sediment recovery zone
may include completion and submittal to the department of
discharge effluent and/or receiving water column and/or
sediment chemical monitoring studies and/or bioassays to
evaluate ongoing water quality, sediment quality, and
biological conditions within and adjacent to the proposed or
authorized sediment recovery zone.

(6) The department shall review all data or studies
conducted in accordance with a sediment recovery zone
authorization to ensure compliance with the terms and
conditions of the authorization and the standards of this
section. Whenever, in the opinion of the department, the
operational terms and conditions of a sedimént recovery zone
or the standards of this section are violated or there is a

tential to violate the sediment recovery zone authorization
or the standards of this section, or new information or a
reexamination of existing information indicates the sediment
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recovery zone is no longer appropriate, the department may
at its discretion:

(a) Require additional chemical or biological monitoring
as necessary;

(b) Revise the sediment recovery zone authorization as
necessary to meet the standards of this section;

(¢) Require active contaminated sediment maintenance
actions including additional cleanup in accordance with the
standards of WAC 173-204-500 through 173-204-580; and/or

(d) Withdraw the department’s authorization of the
sediment recovery zone.

WSR 95-16-027
PROPOSED RULES
OFFICE OF MINORITY AND
WOMEN'’S BUSINESS ENTERPRISES
[Filed July 21, 1995, 1:35 p.m.]

Original Notice.

Title of Rule: WAC 326-30-041 Annual goals.

Purpose: To implement RCW 39.19.030(4) and
encourage MWBE participation in state contracting and
procurement.

Statutory Authority for Adoption: RCW 39.19.030(7).

Statute Being Implemented: RCW 39.19.030(4).

Summary: This proposal maintains the goals at the
same level for three classes of contract and sets comparable
levels for the fourth and fifth classes. The state will
continue to administer this rule flexibly.

Reasons Supporting Proposal: The office’s review of
reasonably obtainable information indicates that current goal
levels are consistent with the statutory mandate. The
separation of goods from purchased services will facilitate
better goal setting on individual contracts.

Name of Agency Personnel Responsible for Drafting:
Juan Huey-Ray, 406 South Water, 586-1228; Implementation
and Enforcement; James A. Medina, 406 South Water, 753-
9697. .
Name of Proponent: Office of Minority and Women’s
Business Enterprises, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule implements chapter 39.19 RCW by
establishing target levels for minority and women'’s business
participation in state contracting and procurement. Overall
annual goals are established to be administered on a contract
by contract basis. Progress, levels, and availability of
certified firms are continually reviewed. The anticipated
effect is increased opportunities for minority and women’s
business enterprises to participate in state contracts and

. procurements.

Proposal Changes the Following Existing Rules: The
current class of contract entitled goods and services is split
into two separate classes entitled purchased goods and
purchased services. The goals for purchased goods are the
same as before. The goals for purchased services are the
same as those for other services. The other consultant class
of contract is renamed professional services. The proposal
also repeals an obsolete section.

Proposed
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Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. This rule affects
small business, as it is designed to assist small businesses
seeking contracting opportunities with state agencies.
However, any impact will be negligible, because the goals
proposed for 1995-96 are the same as those implemented
during 1994-95. Analysis is inappropriate under RCW
19.85.040, because the Office of Minority and Women’s
Business Enterprises does not have data from which to make
comparison of costs, and because the effect, if any, is
negligible.

Hearing Location: Office of Minority and Women’s
Business Enterprises, 406 South Water Street, Olympia, WA
98504-1160, on September 5, 1995, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact
Tammi Hazlitt by August 28, 1995, (360) 753-9691.

Submit Written Comments to: Juan Huey-Ray, FAX
(360) 586-7079, by September 1, 1995.

Date of Intended Adoption: September 6, 1995.

July 20, 1995
James A. Medina
Director

AMENDATORY SECTION (Amending WSR 95-10-086,
filed 5/3/95, effective 6/3/95)

WAC 326-30-041 Annual goals. The annual overall
goals for participation by certified firms in the public works,
other contracting, and procurement of each state agency and
educational institution, subject to this chapter, shall be as
follows:

July 1, ((3994)) 1995, through June 30, ((995)) 1996,

Construction/Public Works 10% MBE 6% WBE
Architect/Engineering 10% MBE 6% WBE
Purchased Goods ((and-Serviees)) 8% MBE 4% WBE
Purchased Services 10% MBE 4% WBE
((Other-Censultants))

Professional Services 10% MBE 4% WBE

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 326-30-03904 Goals for 1991-92.

WSR 95-16-029
PROPOSED RULES
INSURANCE COMMISSIONER’S OFFICE
(Filed July 21, 1995, 2:25 p.m.]

Original Notice.

Title of Rule: Life and disability reinsurance agree-
ments regulation.

Purpose: To establish minimum standards for agree-
ments for life and disability reinsurance, as a prerequisite to
allowing the reinsurance to be reflected on the company’s
financial statements; required for NAIC accreditation.

Other Identifying Information: Insurance Commissioner
Matter No. R 95-4.

Proposed
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Statutory Authority for Adoption: RCW 48.02.060,
48.05.250, 48.05.400.

Statute Being Implemented: RCW 48.05.250,
48.05.300, 48.05.400, 48.12.160.

Summary: Credit for reinsurance on the company’s
financial statement must meet standards specified by the
commissioner. These standards are substantially identical to
the NAIC model regulation on life and health reinsurance
agreements.

Reasons Supporting Proposal: This regulation is
required for NAIC accreditation and will be used to measure
the transfer of risk on which the life and disability reinsur-
ance agreements are based and will facilitate the financial
examination of life and disability insurers by the commis-
sioner.

Name of Agency Personnel Responsible for Drafting:
Melodie Bankers, Olympia, Washington, (360) 586-3574;
Implementation and Enforcement: John Woodall, Olympia,
Washington, (360) 753-7303.

Name of Proponent: Insurance Commissioner Deborah
Senn, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Credit for reinsurance on the company’s financial
statement must meet standards specified by the commission-
er. These standards are substantially identical to the NAIC
model regulation on life and health reinsurance agreements.
This regulation is required for NAIC accreditation and will
be used to measure the transfer of risk on which the life and
disability reinsurance agreements are based and will facilitate
the financial examination of life and disability insurers by
the commissioner.

Proposal Changes the Following Existing Rules: The
current rules are updated to reflect changes to the NAIC
model regulation.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? Yes. A copy of the
statement may be obtained by writing to: Kacy Brandeberry,
P.O. Box 40255, Olympia, WA 98504-0255, phone (360)
664-3790, or FAX (360) 586-3574.

Written comments may also be submitted electronically
at 73303.700@compuserve.com.

Hearing Location: Conference Room, 2nd Floor,
Insurance Commissioner’s Office, Insurance Building, 14th
and Water Streets, Olympia, Washington, on Tuesday,
September 5, 1995, at 9:30 am.

Assistance for Persons with Disabilities: Contact Lori
Malabed by August 28, 1995, TDD (360) 586-0691.

Submit Written Comments to: Kacy Brandeberry, P.O.
Box 40255, Olympia, WA 98504-0255, FAX (360) 586-
3535, by August 28, 1995.

Date of Intended Adoption: September 8, 1995.

July 20, 1994 [1995]
Krishna Fells
Chief of Staff
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NEW SECTION

WAC 284-13-850 Scope. (1) The insurance commis-
sioner recognizes that licensed insurers routinely enter into
reinsurance agreements that yield legitimate relief to the
ceding insurer from strain to surplus. It is improper,
however, for an authorized insurer, in the capacity of ceding
insurer, to enter into reinsurance agreements for the principal
purpose of producing significant surplus aid for the ceding
insurer, typically on a temporary basis, while not transferring
all of the significant risks inherent in the business being
reinsured. In substance or effect, the expected potential
liability to the ceding insurer remains basically unchanged by
the reinsurance transaction, notwithstanding certain risk
elements in the reinsurance agreement, such as catastrophic
mortality or extraordinary survival.

(2) This regulation (WAC 284-13-850 through 284-13-
863) applies to all domestic life and disability insurers and
to all other licensed life and disability insurers which are not
subject to a similar regulation in their domiciliary state.
This regulation also applies to the disability insurance
policies issued by authorized property and casualty insurers.
This regulation does not apply to assumption reinsurance,
yearly renewable term reinsurance or nonproportional
reinsurance (such as stop loss or catastrophe reinsurance).

NEW SECTION

WAC 284-13-855 Accounting requirements. (1) No
insurer subject to this regulation shall, for reinsurance ceded,
reduce any liability or establish any asset in any financial
statement filed with the commissioner if, by the terms of the
reinsurance agreement, in substance or effect, one or more
of the following conditions exist:

(a) Renewal expense allowances provided or to be
provided to the ceding insurer by the reinsurer in any
accounting period, are not sufficient to cover anticipated
allocable renewal expenses of the ceding insurer on the
portion of the business reinsured, unless a liability is
established for the present value of the shortfall (using
assumptions equal to the applicable statutory reserve basis on
the business reinsured). Such expenses include commissions,
premium taxes and direct expenses including, but not limited
to billing, valuation, claims, and maintenance expected by
the company at the time the business is reinsured.

(b) The ceding insurer can be deprived of surplus or
assets at the reinsurer’s option or automatically upon the
occurrence of some event, such as the insolvency of the
ceding insurer, except that termination of the reinsurance
agreement by the reinsurer for nonpayment of reinsurance
premiums or other amounts due, such as modified coinsur-
ance reserve adjustments, interest and adjustments on funds
withheld, and tax reimbursements, shall not be considered to
be such a deprivation of surplus or assets.

(c) The ceding insurer is required to reimburse the
reinsurer for negative experience under the reinsurance
agreement, except that neither offsetting experience refunds
against current and prior years’ losses under the agreement
nor payment by the ceding insurer of an amount equal to the
current and prior years’ losses under the agreement upon
voluntary termination of in force reinsurance by the ceding
insurer shall be considered such a reimbursement to the
reinsurer for negative experience. Voluntary termination
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does not include situations where termination occurs because
of unreasonable provisions which allow the reinsurer to
reduce its risk under the agreement. An example of such a
provision is the right of the reinsurer to increase reinsurance
premiums or risk and expense charges to excessive levels
forcing the ceding company to prematurely terminate the
reinsurance treaty.

(d) The ceding insurer must, at specific points in time
scheduled in the agreement, terminate or automatically
recapture all or part of the reinsurance ceded.

(e) The reinsurance agreement involves the possible
payment by the ceding insurer to the reinsurer of amounts
other than from income realized from the reinsured policies.
For example, it is improper for a ceding company to pay
reinsurance premiums or other fees or charges to a reinsurer
which are greater than the direct premiums collected by the
ceding company.

(f) The treaty does not transfer all of the significant risk
inherent in the business being reinsured. The following table
identifies, for a representative sampling of the products or
type of business, the risks which are considered to be
significant. For products not specifically included, the risks
determined to be significant shall be consistent with this
table.

Risk categories:

(i) Morbidity.

(ii) Mortality.

(iii) Lapse. This is the risk that a policy will voluntarily
terminate prior to the recoupment of a statutory surplus
strain experienced at issue of the policy.

(iv) Credit Quality (C1). This is the risk that invested
assets supporting the reinsured business will decrease in
value. The main hazards are that assets will default or that
there will be a decrease in earning power. It excludes
market value declines due to changes in interest rate.

(v) Disintermediation (C3). This is the risk that interest
rates rise and policy loans and surrenders increase or
maturing contracts do not renew at anticipated rates of
renewal. If asset durations are greater than the liability
durations, the mismatch will increase. Policyholders will
move their funds into new products offering higher rates.
The company may have to sell assets at a loss to provide for

these withdrawals.
+ - Significant 0 -

RISK CATEGORY

Insignificant

-
-
-

Disability - other than LTC/LTD*
Disability - LTC/LTD*

Immediate Annuities

Single Premium Deferred Annuities
Flexible Premium Deferred Annuities
Guaranteed Interest Contracts
Other Annuity Deposit Business
Single Premium Whole Life
Traditional Non-Par Permanent
Traditional Non-Par Term
Traditional Par Permanent
Traditional Par Term

Adjustable Premium Permanent
Indeterminate Premium Permanent
Universal Life Flexible Premium
Universal Life Fixed Premium
Universal Life Fixed Premium
dump-in premiums allowed

+++++++++++ O+ + O+ +
+++++0+0++++++++07
+ 4+ +++O0+O0++++++++0<
++++4+04+40++++++000<

OO0 0000O00COCOOOO+ 4+ =
++++++++++0000+00
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*LTC = Long Term Care Insurance
LTD = Long Term Disability Insurance

(g)(i) The credit quality, reinvestment, or disintermedia-
tion risk is significant for the business reinsured and the
ceding company does not (other than for the classes of
business excepted in subsection (1)(g)(ii) of this section)
either transfer the underlying assets to the reinsurer or
legally segregate such assets in a trust or escrow account or
otherwise establish a mechanism satisfactory to the commis-
sioner which legally segregates, by contract or contract
provision, the underlying assets.

(ii) Notwithstanding (g)(i) of this subsection, the assets
supporting the reserves for the following classes of business
and any classes of business which do not have a significant
credit quality, reinvestment, or disintermediation risk may be
held by the ceding company without segregation of such
assets:

- Health Insurance - LTC/LTD

- Traditional Non-Par Permanent

- Traditional Par Permanent

- Adjustable Premium Permanent

- Indeterminate Premium Permanent

- Universal Life Fixed Premium
(no dump-in premiums allowed)

The associated formula for determining the reserve
interest rate adjustment must use a formula which reflects
the ceding company’s investment earnings and incorporates
all realized and unrealized gains and losses reflected in the
statutory statement. The following is an acceptable formula:

2+ CG)
Rate =
X+Y-1-CG
Where: 1 is net investment income (Exhibit 2, Line 16, Column 7)
CG is capital gains less capital losses (Exhibit 4, Line 10,
Column 6)

X s the current year cash and invested assets (Page 2, Line
10A, Column 1) plus investment income due and accrued
(Page 2, Line 16, Column 1) less borrowed money (Page
3, Line 22, Column 1)

Y is the same as X but for the prior year

(ii1) Line references are for the commissioner’s 1992
annual statement form. Because annual statement line
references may change from year to year references should
be updated, when appropriate.

(h) Settlements are made less frequently than quarterly
or payments due from the reinsurer are not made in cash
within ninety days of the settlement date.

(i) The ceding insurer is required to make representa-
tions or warranties not reasonably related to the business
being reinsured. .

(j) The ceding insurer is required to make representa-
tions or warranties about future performance of the business
being reinsured.

(k) The reinsurance agreement is entered into for the
principal purpose of producing significant surplus aid for the
ceding insurer, typically on a temporary basis, while not
transferring all of the significant risks inherent in the
business reinsured and, in substance or effect, the expected
potential liability to the ceding insurer remains basically
unchanged.
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(2) Notwithstanding subsection (1) of this section, an
insurer subject to this regulation may, with the prior approval
of the commissioner, take such reserve credit or establish
such asset, including actuarial interpretations or standards
adopted by the commissioner.

(3)(a) Every agreement entered into after the effective
date of this regulation which involves the reinsurance of
business issued prior to the effective date of the agreement,
along with any subsequent amendments thereto, shall be filed
by the ceding company with the commissioner within thirty
days after its date of execution. Each filing shall include
data detailing the financial impact of the transaction. The
ceding insurer’s actuary who signs the financial statement
actuarial opinion with respect to valuation of reserves shall
consider this regulation and any applicable actuarial stan-
dards of practice when determining the proper credit in
financial statements filed with the commissioner. The
actuary shall maintain adequate documentation and be
prepared to describe the actuarial work performed for
inclusion in the financial statements and to demonstrate that
such work conforms to this regulation.

(b) Any increase in surplus net of federal income tax
resulting from arrangements described in (a) of this subsec-
tion shall be identified separately on the insurer’s statutory
financial statement as a surplus item (aggregate write-ins for
gains and losses in surplus in the capital and surplus account,

- page 4 of the annual statement) and recognition of the

surplus increase as income shall be reflected on a net of tax
basis in the "reinsurance ceded" line, page 4 of the annual
statement as earnings emerge from the business reinsured.

For example: On the last day of calendar year N,
company XYZ pays a $20 million initial commission and
expense allowance to company ABC for reinsuring an
existing block of business. Assuming a 34% tax rate, the net
increase in surplus at inception is $13.2 million ($20 million
- $6.8 million) which is reported on the "aggregate write-ins
for gains and losses in surplus” line in the capital and
surplus account. $6.8 million (34% of $20 million) is
reported as income on the "commissions and expense
allowances on reinsurance ceded” line of the summary of
operations. At the end of year N+1 the business has earned
$4 million. ABC has paid $.5 million in profit and risk
charges in arrears for the year and has received a $1 million
experience refund. Company ABC’s annual statement would
report $1.65 million (66% of ($4 million - $1 million - $.5
million)) up to a maximum of $13.2 million on the "commis-
sions and expense allowances on reinsurance ceded” line of
the summary of operations, and - $1.65 million on the
"aggregate write-ins for gains and losses in surplus” line of
the capital and surplus account. The experience refund
would be reported separately as a miscellaneous income item
in the summary of operations.

NEW SECTION

WAC 284-13-860 Written agreements. (1) No
reinsurance agreement or amendment to any agreement may
be used to reduce any liability or to establish any asset in
any financial statement filed with the commissioner, unless
the agreement, amendment, or a binding letter of intent has
been executed by both parties no later than the "as of date”
of the financial statement.
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(2) In the case of a letter of intent, a reinsurance
agreement or an amendment to a reinsurance agreement must
be executed within a reasonable period of time, not exceed-
ing ninety days from the execution date of the letter of
intent, in order for credit to be granted for the reinsurance
ceded. :

(3) The reinsurance agreement shall contain provisions
which provide that:

(a) The agreement shall constitute the entire agreement
between the parties with respect to the business being
reinsured thereunder and that there are no understandings
between the parties other than as expressed in the agreement;
and

(b) Any change or modification to the agreement shall
be null and void unless made by amendment to the agree-
ment and signed by the parties.

NEW SECTION

WAC 284-13-863 Existing agreements. Insurers
subject to this regulation shall reduce to zero by December
31, 1996, any reserve credits or assets established with
respect to reinsurance agreements entered into prior to the
effective date of this regulation which under the provisions
of this regulation would not be entitled to recognition of the
reserve credits or assets; provided however that: The
reinsurance agreements are in compliance with laws or
regulations in existence immediately preceding the effective
date of this regulation.

' REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 284-13-110
WAC 284-13-120
WAC 284-13-130
WAC 284-13-140
WAC 284-13-150

Purpose.

Scope.

Accounting requirements.
Written agreements.
Existing agreements.

WSR 95-16-032
PROPOSED RULES
STATE TREASURER
[Filed July 21, 1995, 3:45 p.m.]

Original Notice.

Title of Rule: WAC 474-02-010 through 474-02-020.

Purpose: To provide procedures to facilitate the
borrowing and repayment of money from the municipal sales
and use tax equalization account by newly incorporated cities
and towns.

Statutory Authority for Adoption: RCW 35.02.135.

Statute Being Implemented: RCW 35.02.135.

Summary: The regulation establishes procedures to
accomplish the intent of RCW 35.02.135 that new cities and
towns be able to borrow money from the municipal sales and
use tax equalization account and be subject to reasonable and
equitable repayment provisions.

Reasons Supporting Proposal: The legislature autho-
rized the State Treasurer to adopt by rule procedures to
facilitate new cities and towns borrowing and repaying
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money from the municipal sales and use tax equalization
account subject to reasonable and equitable repayment
provisions.

Name of Agency Personnel Responsible for Drafting:
Scott Jarvis, Legal Counsel, P.O. Box 40200, Olympia, WA
98504-0200, (360) 586-7293; Implementation and Enforce-
ment: Elaine Emans, Deputy Treasurer, P.O. Box 40200,
Olympia, WA 98504-0200, (360) 902-8900.

Name of Proponent: State Treasurer, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Newly incorporated cities or towns may borrow
money from the municipal sales and use tax equalization
account, up to one hundred thousand dollars or five dollars
per capita based on the population estimate required by
RCW 35.02.030, whichever is less. The loan authorized by
RCW 35.02.135 shall be repaid over a three-year period.
The regulation establishes standards for borrowing consistent
with RCW 35.02.135, terms for repayment, including
interest, and the manner by which the treasurer shall obtain
repayment of the loan: The regulation includes a sample
intergovernmental agreement in an appendix.

Proposal Changes the Following Existing Rules: At
present, there are no rules implementing RCW 35.02.135.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. This regulation
applies to newly incorporated cities or towns only. It does
not regulate private industry. Therefore, the regulation will
impose no economic impact on private industry.

Hearing Location: Office of the State Treasurer,
Legislative Building, 2nd Floor, Olympia, Washington, on
September 11, 1995, at 9:30 a.m.

Assistance for Persons with Disabilities: Contact
Wendy Weeks by August 28, 1995, TDD (360) 902-8963.

Submit Written Comments to: Scott Jarvis, Legal
Counsel, Office of State Treasurer, P.O. Box 40200, Olym-
pia, 98504-0200, FAX (360) 586-6147, by August 28, 1995.

Date of Intended Adoption: September 11, 1995.

July 21, 1995
Scott Jarvis
Legal Counsel

Chapter 474-02 WAC
NEWLY INCORPORATED CITY OR TOWN—
PROCEDURES FOR REIMBURSEMENT OF
MONEYS BORROWED FROM MUNICIPAL SALES
AND USE TAX EQUALIZATION ACCOUNT

NEW SECTION

WAC 474-02-010 New cities and towns—Standards
for borrowing from municipal sales and use tax equaliza-
tion account. (1) To borrow money from the municipal
sales and use tax equalization account a new city or town
must furnish a copy of the governing board’s resolution
establishing the official date of incorporation, declaring the
population of the city or town, and stating the amount to be
borrowed.

(2) Loans shall be repaid with interest, according to the
terms of a loan agreement acceptable to the state treasurer,
over a maximum period of three years. Each loan shall bear
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interest for the duration of the loan at the closing offering
yield of the then current three-year treasury note, as quoted
by the Wall Street Journal, on the day prior to loan disburse-
ment.

(3) Loans shall be repayable by the treasurer withhold-
ing moneys from the funds otherwise payable to the borrow-
ing city or town, either from the municipal sales and use tax
equalization account or from sales and use tax entitlements
otherwise distributable to the borrowing city or town, so that
the municipal sales and use tax equalization account is fully
reimbursed over the period of the loan. Payments are to be
made monthly until the borrowing city or town has paid all
of the principal and interest owed under the loan agreement.

NEW SECTION

WAC 474-02-020 Appendix to WAC 474-02-010—
Sample intergovernmental agreement.

INTERGOVERNMENTAL AGREEMENT

The of (City/Town) has submitted a request

to the Washington State Treasurer (Treasurer) to borrow

from the Municipal Sales and Use Tax Equalization
Account pursuant to RCW 35.02.135.

The City/Town and Treasurer have entered into this
agreement, by which the City, as authorized by legally
sufficient resolution of its governing body, shall borrow from
the municipal sales and use tax equalization account the sum
stated below and shall repay said sum according to the
repayment terms and conditions stated herein:

1. Amount of loan

2. Interest. Interest will be charged on unpaid principal
until the full amount has been paid. Interest will be calcu-
lated on the average daily loan balance and will accrue
monthly. The loan shall bear interest for the duration of the
loan at the closing offering yield of the then current three-
year Treasury Note, as quoted by the Wall Street Journal, on
the day prior to loan disbursement repayable as set forth in
Section 3.

3. Repayment.

(A) Time of Payments.

City/Town will pay principal and interest by the
Treasurer withholding moneys from the funds otherwise
payable to City/Town, either from the municipal sales and
use tax equalization account or from sales and use tax
entitlements otherwise distributable to City/Town, so that the
municipal sales and use tax equalization account is fully
reimbursed over the period of the loan. Payments will be
due on the last business day of each month beginning on

. Payments will be made monthly until the
City/Town has paid all of the principal and interest owed
under this loan agreement. Monthly payments will be
applied to interest before principal. Final payment of
principal and interest owed is due on

(B) Amount of City’s/Town’s Monthly Payments.
Each of City’s/Town’s monthly payments will be in the
amount of , except for the last payment, due on
, which will be in the amount of U.S.

4. City's/Town’s Right to Prepay.

Proposed
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City/Town has the right to make payments of principal
at any time before they are due. City/Town may make a full
prepayment or partial prepayments without paying any‘
prepayment charge. Treasurer will use all of City’s/Town’s
prepayments to reduce the amount of principal City/Town
owes under this intergovernmental agreement. If City/Town
makes a partial prepayment, there will be no changes in the
due dates of City’s/Town’s monthly payments unless
Treasurer agrees in writing to those changes. City’s/Town’s
partial prepayments may reduce the amount of its monthly
payments beginning with the first payment date following its
partial prepayment.

5. Treasurer’s Authority to Withdraw Moneys.

The City/Town acknowledges and agrees that Treasurer
is authorized by the City/Town pursuant to RCW 35.02.135
and this agreement to withdraw from future tax distributions
to the City/Town on the basis stated above. City/Town also
agrees not to challenge or contest Treasurer’s authority to
withdraw moneys for the purposes of this loan.

6. Impact of Rules.

City/Town agrees that the terms and conditions of this
agreement are subject to rules adopted by Treasurer pursuant
to RCW 35.02,135, and that this agreement may be modified
to reflect any changes to such rules effective following the
execution of this intergovernmental agreement.

7. Scope of Agreement.

This agreement comprises the entire agreement of the
parties with respect to the matters covered herein, and no
agreement, statement, or promise made by any party whic
is not included herein shall be binding or valid.

8. Modification.

This agreement may be modified or amended only
pursuant to Section 6 of this agreement or by a written
agreement duly executed by all parties hereto.

9. Applicable Law.

This agreement shall be governed by the laws of the
State of Washington, and any questions arising under this
agreement shall be construed or determined according to
such law. City/Town consents to the venue of any action
brought under this agreement in any superior court in
Thurston County, Washington.

The undersigned persons do hereby stipulate to the
following:

I have the authority to sign this intergovernmental
agreement, on behalf of the City/Town and the Treasurer.

For the City/Town:

Name Title Date

For the Treasurer:

Name Title Date
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WSR 95-16-033
PROPOSED RULES
UTILITIES AND TRANSPORTATION

COMMISSION
[Filed July 21, 1995, 4:20 p.m.]

Original Notice.

Title of Rule: Natural gas pipeline safety, increasing
state penalty provisions to the level of existing federal
penalties. Commission Docket No. UG-950625. _

Purpose: To implement chapter 247, Laws of 1995, and
to comply with federal requirements for participation in the
federal pipeline safety program, by increasing penalties to
the level of federal penalties.

Statutory Authority for Adoption: RCW 80.01.040,
80.28.210, chapter 247, Laws of 1995.

Statute Being Implemented: Chapter 247, Laws of
1995.

Reasons Supporting Proposal: An update of penalties
is required to retain state certification under the federal
pipeline safety program under the Natural Gas Pipeline
Safety Law, 49 U.S.C. § 60605. This proposal would
increase penalties for violations of state safety provisions to
the level of federal penalties. It exempts from the increase
certain violations of reporting requirements, maintaining the
existing penalty level for those violations.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Steve McLellan, Secre-
tary, 1300 South Evergreen Park Drive S.W., Olympia, WA,
(206) 753-6451.

Name of Proponent: Washington Utilities and Trans-
portation Commission, governmental.

Rule is necessary because of federal law, 49 U.S.C. §
60605.

Explanation of Rule, its Purpose, and Anticipated
Effects: Washington state must comply with federal require-
ments in order to retain its certification under the Natural
Gas Pipeline Safety Law, 49 U.S.C. Sec. 60105 [60605] to
participate in the federal pipeline safety program. The
commission has been out of compliance because the penal-
ties provided for violations are substantially lower than
comparable penalties under federal regulation. Chapter 247,
Laws of 1995, allows the commission to set such penalties
at levels not exceeding the level of comparable federal
penalties as of the date the statute becomes effective. This
proceeding is initiated to increase the penalties for gas safety
violations to the comparable federal level, under the statutory
authority. The commission also intends to incorporate by
reference the existing penalty levels in chapter 80.28 RCW
for certain reporting violations.

Proposal Changes the Following Existing Rules: See
Explanation of Rule above.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. The change is
specifically authorized by state statute and is required or
authorized by federal law for continued participation in the
federal pipeline safety program. Because of commission and
industry emphasis on voluntary compliance, no penalties
have been assessed within the past five years.

Hearing Location: Commission Hearing Room, Second
Floor, Chandler Plaza Building, 1300 South Evergreen Park
Drive S.W., Olympia, WA 98504, on September 13, 1995,
at 9:00 a.m.
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Assistance for Persons with Disabilities: Contact Cheryl
Schlenker by September 1, 1995, TTY (360) 586-8203, or
(360) 753-6447.

Submit Written Comments to: Steve McLellan, Secre-
tary, P.O. Box 47250, Olympia, WA 98504-7250, by
September 1, 1995.

Date of Intended Adoption: September 13, 1995.

July 21, 1995
Terrence Stapleton
for Steve McLellan

Secretary

NEW SECTION

WAC 480-93-223 Civil penalty for violation of RCW
80.28.210 or regulations issued thereunder-maximum
amount. (1) Any gas company which violates any public
safety provision of RCW 80.28.210 or regulation issued
thereunder is subject to a civil penalty not to exceed twenty-
five thousand dollars for each violation for each day that the
violation persists. The maximum civil penalty under this
subsection for a related series of violations is five hundred
thousand dollars. This subsection applies to violations of
public safety requirements including WAC 480-90-101 and
including chapter 480-93 WAC except for section 480-93-
160 and subsection 480-93-200 (1)(e).

(2) Any gas company violating any other provision of
RCW 80.28.210 or regulations promulgated thereunder,
including sections 480-93-160 and 480-93-200 (1)(e) WAC,
shall be subject to a civil penalty not to exceed one thousand
dollars for each violation for each day that the violation
persists, but the maximum civil penalty shall not exceed two
hundred thousand dollars for a related series of violations.

(3) The commission may compromise any civil penalty
pursuant to RCW 80.28.210.

WSR 95-16-034
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed July 21, 1995, 4:37 p.m.]

Original Notice.

Title of Rule: Amending WAC 458-53-010 Declaration
of purpose, 458-53-020 Definitions, 458-53-030 Stratification
of assessment rolls—Real property, 458-53-050 Land use
code—Abstract report, and 458-53-070 Sales studies; and
repealing WAC 458-53-040 Land use code—Ratio study and
458-53-051 Ratio determination by land use class.

Purpose: WAC 458-53-010 is slightly amended for
purposes of clarity and preciseness. WAC 458-53-020 is
amended to insert some new definitions and delete some
existing definitions, to apply to the entire chapter. WAC
458-53-030 is amended to provide the criteria that will be
used in establishing stratification and sets out the two digit
land use code to be used by the counties and the department.
WAC 458-53-050 is amended to delete one of the categories
as required by recent legislation and for purposes of clarifi-
cation. WAC 458-53-070 is reworded for purposes of
clarification and simplicity.

Statutory Authority for Adoption: RCW 84.08.010,
84.08.070, and 84.48.075.

Proposed
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Statute Being Implemented: RCW 84.48.075.

Summary: These rules set forth the processes to be
used by both the department and the counties in establishing
the indicated real and personal property ratios for purposes
of state valued property and the state property tax levy.

Reasons Supporting Proposal: Some of the existing
rules are not in compliance with recent legislative changes.
Other rules are redundant and unclear. The proposed rules
are needed to define, clarify and simplify the ratio process.

Name of Agency Personnel Responsible for Drafting:
James A. Winterstein, 711 Capitol Way South, Suite #303,
Olympia, WA, (360) 586-4283; Implementation and En-
forcement: William N. Rice, 6004 Capitol Boulevard,
Tumwater, WA, (360) 753-5503.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 458-53-010 is amended only slightly to add
the words "real and personal” relative to the indicated ratios.
WAC 458-53-020 is the definition section of the chapter
pertaining to the ratio process, and adds some new defini-
tions and clarifies existing definitions to provide more
preciseness to the ratio process. WAC 458-53-030 is
reworded to explain the stratification process and remove
redundancies. The strata classifications are replaced with
general criteria that the department will use to notify
counties of strata, using land use classifications and value
classes. WAC 458-53-050 deletes the reference to "refores-
tation" pursuant to recent legislation. WAC 458-53-070
explains the procedures used in the study of real property
sales, extending the time period for gathering data to five
months prior to January 1 and five months subsequent to that
date. The rule is intended to clarify the process and describe
what sales of real property are used in the ratio study.

Proposal Changes the Following Existing Rules: WAC
458-53-010, 458-53-020, 458-53-030, 458-53-050, and 458-
53-070 are amended (see description above). WAC 458-53-
040 and 458-53-051 are repealed in their entirety.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. (1) The changes
to these rules are made to conform to mandates of the
legislature and the department is given no discretionary
latitude to change any of the requirements set forth in state
law. (2) The department is not aware of any new or
additional administrative responsibilities placed on a business
as a result of the revision of the rules in this chapter.

Hearing Location: Department of Revenue Information
Systems Conference Room, Floor Exchange Building, 6300
Linderson Way, Tumwater, WA, on September 14, 1995, at
10:00 a.m. Street parking only. Use south tower entrance
and elevator to second floor information systems reception-
ist.

Assistance for Persons with Disabilities: Accommoda-
tions or assistance for persons with disabilities or to request
a copy of the information in an alternate format contact
Sandra Yuen by September 7, 1995, TTY 1-800-451-7985,
(360) 753-3217.

Submit Written Comments to: James A. Winterstein,
Counsel, Department of Revenue, P.O. Box 47467, Olympia,
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WA 98504-7467, FAX (360) 664-0693, by September 14,
1995.
Date of Intended Adoption: October 4, 1995.
July 21, 1995
Claire Hesselholt
Policy Counsel

REPEALER
The following sections of the Washington Administra-
tive Code are hereby repealed:

WAC 458-53-040
WAC 458-53-051

Land use code—Ratio study
Ratio determination by land use
class

AMENDATORY SECTION (Amending Order PT 79-3,
filed 10/11/79)

WAC 458-53-010 Declaration of purpose. This
chapter is promulgated by the department of revenue in
compliance with RCW 84.48.075 to describe procedures for
determination of indicated ratios of real and personal
property for each county, so as to accomplish the equaliza-
tion of property values required by RCW 84.12.350,
84.16.110, 84.48.080 and 84.52.065. The procedures
((deseribed)) in this chapter ((fer)) describing the
department’s annual ratio study are designed to ensure
uniformity and equity in property taxation throughout the
state to the maximum extent possible.

AMENDATORY SECTION (Amending Order PT 89-5, ‘
filed 4/12/89)

WAC 458-53-020 Definitions. Unless the context
clearly requires otherwise, the following definitions apply
throughout this chapter:

(1) "Account" means a listing of personal property as
shown on the county assessment record.

() (2) "Advisory value((s))" means ((the-true-and
fair-value)) a valuation determination((s)) by the department,
((appraisers—orauditers)) made at the request of ((the)) a
county assessor.

() (3) "Appraisal” means the determination of the
((true-and—fair)) market value of real property ((by-depari-

36:21-0145)), or for real property classified under chapter
84.34 RCW, the determination of the current use value.
((3))) (4) "Assessed value" means the value of real or
personal property determined by an assessor.
(5) "Audit" means the determination of ((true-and-fair))
the market value of ((texable)) personal property ((

examinations)).

((64))) (6) "Average assessed value" is the total ((eeun-
#y)) assessed value of a sample group((ing-er-elassifieation))
of real or personal property divided by the number of
propetties in the sample group.

((6¥) (1) "Average ((true-and-fair)) personal property
market value" is the total value of a sample group((ing-er
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elassifieation)) as determined from personal property audits
divided by the number of audits in the sample group.

((¢63)) (8) "Average real property market value" is the
total sales price, less one percent, of a sample group((ing-er
elassifieation)) of real property divided by the number of
properties in the sample group, or the total appraised value
of a sample group((ing-er-elassifieation)) of real property
divided by the number of appraisals in the same group.

(D)) (9) "Department” means the department of
revenue.

(€8 —Director—means-the-director-of-revenue:

€99)) (10) "Land Use Code" ((es-designated-bythe
department)) means the identification of each real property

parcel by numerical digits as representations of the ((aetual))
major use of the property. Th((is))e Land Use Code is
derived from the Standard Land Use Coding Manual as
prepared by the Federal Bureau of Public Roads and includes

WSR 95-16-034

((£+53)) (19) "Stratum” refers to a ((single-elass))
grouping of property with a given range of assessed values

and/or havmg the same use ((eede)) category.
(¢

)
(20) "Valid sale(s)" means a sale of real property that

occurs between August 1 preceding January of the current

use classifications specified by state law.
(11) "Market value" means the amount of money a

assessment year and May 31 of the current assessment year,
and the transfer document is a warranty deed or real estate

buyer of property willing but not obligated to buy would pay

contract, and the sale is not a type listed in WAC 458-53-

a seller of property willing but not obligated to sell, taking

080(2).

into consideration all uses to which the property is adapted
and might in reason be applied. True and fair value is the
same as market value or fair market value.

((€18)) (12) "Personal property” ((for-the-purpese-ef-the
faﬁe-r-ale&)) means ((the-items-ef personal-property-as

elude)) all taxable personal property required by law to be
reported by ((the)) a taxpayer ((urderREW-8440185-but

' ...

(&) (13) "Ratio” is the percentage relationship of the
assessed value of real or personal property ((assessed—va}ue))
to the (({-r-ue-aﬂd—fa-xf)) market value of real or_personal
property (s

its)).

((d2)) (14) "Ratio study" is the department’s annual
comparison of the relationship between the county assessed
values of real and personal property with the ((true-and-fair))
market value of that property as determined by the
department’s analysis of sales, appraisals, and/or audits or
the comparison of the relationship between the county
assessed values of real property classified under chapter
84.34 RCW (current use) with the current use value of that
property as determined by the department.

(15) "Real property" means all parcels of taxable real

property as shown on the county assessment record.

((€33)) (16) "Sales study"” is the comparison of the

assessed value of real property with the selling price of the
same property.

(17) "Strata” refer to classes of property grouped by

assessed value and/or use categories.

((64)) (18) "Stratification" means the grouping of the
eal or personal property assessment records into specific
ssessed value ((elasses)) and/or use ((eede-elasses)) catego-

ries for ((measurement)) ratio sampling and calculation
purposes.
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Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks (o indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 91-01-008,

filed 12/6/90)
WAC 458-53-030 Stratification of assessment rolls—

Real property ((H%—"Fh&s&&&ﬁe&&en—pfeeess—rs—ehe

(1) Stratlficatlon-uses for ratlo study The stratlﬁcatlon

process is the grouping of real property within each county
into homogeneous classifications based upon certain criteria
in_order to obtain representative samples. Stratification is
used in determining the number of appraisals to be included
in the ratio study and also for ratio calculation. The
county’s most current certified assessment rolls are used for
stratification. Counties shall stratify rolls using a land use
code stratification system as prescribed by the department.
(See RCW 36.21.100).

(2) Stratification-parcel count and total value-exclu-
sions. The stratification of the real property assessment rolls
((wiH)) shall include a parcel count and a total value of the
taxable real property parcels ((}ess)) in_each stratum exclud-
ing the following:

Proposed
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(a) Classified and designated forest lands and timberland
classified under chapter 84.34 RCW (see RCW
84.34.060X(());

(b) State owned game lands as defined in RCW

77.12.203(2);

(c) Current use properties in those counties where a
separate study is conducted pursuant to WAC 458-53-

((H664>:))095(3); and
(d) State assessed properties.

o} (3) Stratification-by county. For the real property ratio ineluded-in-ratio-determinations—after-computations-of-sales
l{/u) study, the assessment roll ((wiH)) shall be stratified for data-have-beeneompleteds)) land use categories and
ELD individual counties according to ((the-feHlewingassessed substratified by value classes as determined by the depart-
) alue-strata—ineluding an-uppertimit-stratiin-eontaining o ment. Stratification shall be reviewed at least every other
oC
a

year by the department to determine if changes need to be
made to improve sampling criteria. After the strata have
been determined, the department shall notify the counties of
the strata limits and each county shall provide the depart-
ment with the following, taken from the county’s assessment
rolls:

(a) A representative number of samples, as determined
by the department, in each stratum, together with:

(i) The name and address of the taxpayer for each
sample,

(ii) The assessed value for each sample, and;

(iii) The actual number of samples;

(b) The total number of real property parcels in each
stratum; and

(c) The total assessed value in each stratum.

(4) Counties to provide information timely. The
stratification information described in subsection (3) of this ‘

section shall be provided by the counties to the department
in a timely manner to enable the department to certify the
preliminary ratios in accordance with WAC 458-53-200(1).
Failure to provide the information in a timely manner will
result in the department using its best estimate of stratum
values to calculate the real property ratio.

(5) Standard two digit land use code. The following
two digit land use code shall be used as the standard to
identify the actual use of the land. Counties may elect to
use a more detailed land use code system using additional
digits, however, no county land use code system may use
fewer than the standard two digits.

RESIDENTIAL

Household, single family units
Household, 2-4 units

Household, multi-units (5 or more)
Residential hotels - condominiums
Mobile home parks or courts
Hotels/motels

Institutional lodging

All other residential not elsewhere coded
Vacation and cabin

e = ] oy oy I ] [

MANUFACTURING

21 Food and kindred products
22 Textile mill products
23 Apparel and other finished products made from fabrics, ‘

leather, and similar materials
24 Lumber and wood products (except furniture)
25 Furniture and fixtures
26 Paper and allied products
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Printing and publishing

Chemicals

Petroleum refining and related industries

Rubber and miscellaneous plastic products

31 Leather and leather products

32 Stone, clay and glass products

33 Primary metal industries

Fabricated metal products

35 Professional scientific, and controlling instruments;

photographic and optical goods; watches and clocks-

manufacturing
Not presently assigned

Not presently assigned
Not presently assigned
Miscellaneous manufacturing

36
37
38
39

TRANSPORTATION, COMMUNICATION, AND UTILITIES

41 Railroad/transit transportation
42 Motor vehicle transportation

43 Aircraft transportation

Marine craft transportation

Highway and street right of way

Automobile parking

47 Communication

48 Utilities

Other transportation, communication, and utilities not

classified elsewhere

TRADE

51 Wholesale trade
52 Retail trade - building materials, hardware, and farm

equipment
53 Retail trade - general merchandise

54 Retail trade - food

55 Retail trade - automotive, marine craft, aircraft, and
accessories

Retail trade - apparel and accessories

57 Retail trade - furniture, home furnishings and equipment
58 Retail trade - eating and drinking

59 Other retail trade

SERVICES

61 Finance, insurance, and real estate services
Personal services

63 Business services

Repair services

65 Professional services

66 Contract construction services

67 Governmental services

68 Educational services

69 Miscellaneous services

CULTURAL, ENTERTAINMENT AND RECREATIONAL

71 Cultural activities and nature exhibitions
Public assembly

73 Amusements

74 Recreational activities

75 Resorts and group camps

Parks

Not presently assigned

78 Not presently assigned

79 Other cultural, entertainment, and recreational

WSR 95-16-034

RESOURCE PRODUCTION AND EXTRACTION

81 Agriculture (not classified under current use law)

82 Agriculture related activities
83 Agriculture classified under current use chapter 84.34

RCW

Fishing activities and related services

85 Mining activities and related services

86 Not presently assigned

87 Classified forest land chapter 84.33 RCW
88 Designated forest land chapter 84.33 RCW
89 Other resource production

UNDEVELOPED LAND AND WATER AREAS

91 Undeveloped land

92 Noncommercial forest

93 Water areas

Open space land classified under chapter 84.34 RCW
Timberland classified under chapter 84.34 RCW

Not presently assigned

Not presently assigned

Not presently assigned

Other undeveloped land

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order PT 79-3,
filed 10/11/79)

WAC 458-53-050 Land use ((eede—Abstraet))
stratification, sales summary and abstract report.
Stratification of the assessment rolls, ((and)) the annual sales
summary, and the abstract report to the department for real
property will be ((sede)) based on the following abstract
categories:

ABSTRACT CATEGORY LAND USE OODE
1. Single family residence 11, 18, 19
2. Multiple family residence 12,13, 14
3. Manufacturing 21 through 39
4, Commercial 15, 16, 17,
41-49,
' 51-59, 61-69,
71-79
S. Agricultural 81
6. Agricultural (current use law) 83
7. Forest lands (chapter 84.33 RCW) 87, 88
8. (¢ i -
9)) Open space (current use law) 94
(#6) 9 Timberland (current use law) 95
()
10 Other 82, 84, 85, 89,
91, 92, 93, 96-
99

AMENDATORY SECTION (Amending Order PT 89-5,
filed 4/12/89)

WAC 458-53-070 Real property sales studies. (((5)
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WAEC458-53-165-)) (1) Sales study data. The basis of the
real property ratio study is data obtained from real estate
excise tax affidavits from each county. The department will
supplement the sales study with appraisals when it is
determined that the sales are insufficient to represent the
level of assessment. The appraisals will be selected accord-
ing to criteria set forth in WAC 458-53-130.

(2) Time period for data used. The sales study will
only use sales occurring in the ten month period between
August 1 preceding January of the current assessment year
and May 31 of the current assessment year.

(3) Deduction from sale price. One percent will be
deducted from the sale price shown on all valid real estate
excise tax affidavits as an adjustment for values transferred
that are not assessable as real property.

(4) Sales not_included in the study-assessment rolls
using other than market value-new construction. Individ-
ual valid sales that show a sale price to assessed value ratio
of under twenty-five percent, or over one hundred seventy-
five percent shall be excluded from consideration in the
study. However, if the number of individual valid sales
meeting either of these criteria exceeds five percent of the
total number of valid sales for a county, then these sales
shall be considered in the study.

(a) The exclusion of valid sales in accordance with this
subsection shall not apply in situations where other than
market value of a particular type of property is being listed
on the assessment rolls of the county, as disclosed in any
examination by the department. If other than market value
is being listed on the assessment rolls for a particular type of
real or personal property and, after notification by the
department, is not corrected, the department shall adjust the
ratio of that type of property, which adjustment shall be used
in determining the county’s indicated personal or real
property ratio. When a particular type of property is found

Proposed
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to be at other than market value, that type of property shall
be separated from the other properties in the computation of
the ratio. The department shall compile the total assessed‘
value and total market value for that type of property, and it
shall be included in the ratio as provided in WAC 458-53-
135(3) and 458-53-160(3).

(b) The exclusion of valid sales in accordance with this
subsection shall not apply to sales of property on which
there is new construction value that has not vet been placed
on the county assessment roll.

WSR 95-16-035
PROPOSED RULES
DEPARTMENT OF REVENUE
{Filed July 21, 1995, 4:40 p.m.]

Original Notice.

Title of Rule: Amending WAC 458-53-140 Personal
property audit studies, 458-53-160 Indicated personal
property ratio—Computation, 458-53-200 Certification of
county preliminary and indicated ratios—Review and 458-
53-210 Appeals; new section WAC 458-53-135 Indicated
real property. ratio—Computation; and repealing WAC 458-
53-141 Personal property audit selection, 458-53-142
Personal property audit studies—Date of valuation, 458-53-
150 Indicated real property ratio—Computation, 458-53-163
Mobile homes—Use in study, 458-53-165 Property not
properly valued—Use in study, and 458-53-180 Use of
indicated ratios.

Purpose: WAC 458-53-140 is amended to clarify the‘
process for determining strata for the personal property ratio
study. WAC 458-53-160 is amended to clarify the process
for calculating the personal property ratio. WAC 458-53-200
is amended to comply with recent legislative changes and to
clarify the review process available to various parties. WAC
458-53-210 explains the appeal process for appeals to the
state board of tax appeals. The new section, WAC 458-53-
135, takes the place of repealed WAC 458-53-150. The
other repealed rules, WAC 458-53-141, 458-53-142, 458-53-
163, 458-53-165, and 458-53-180 have generally been
incorporated into other rules in the chapter.

Statutory Authority for Adoption: RCW 84.08.010,
84.08.070, and 84.48.075.

Statute Being Implemented: RCW 84.48.075.

Summary: These rules set forth the processes to be
used by both the department and the counties in establishing
the indicated real and personal property ratios for purposes
of state valued property and the state property tax levy.

Reasons Supporting Proposal: Some of the existing
rules are not in compliance with recent legislative changes.
Other rules are redundant and unclear. The proposed rules
are needed to define, clarify and simplify the ratio process.

Name of Agency Personnel Responsible for Drafting:
James A. Winterstein, 711 Capitol Way South, Suite #303,
Olympia, WA, (360) 586-4283; Implementation and En-
forcement: William N. Rice, 6004 Capitol Boulevard,
Tumwater, WA, (360) 753-5503.

Name of Proponent: Department of Revenue, govern-‘
mental.

. Rule is not necessitated by federal law, federal or state
court decision.
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Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 458-53-140 sets out the selection process for
a county’s personal property ratio study and what informa-
tion needs to be provided to the department. WAC 458-53-
160 describes the process for calculating the indicated
personal property ratio for the county, with an example of
the calculation. WAC 458-53-200 contains some changes in
dates pursuant to recent legislative changes and has been
revised somewhat to clarify the language. WAC 458-53-210
also is amended to comply with the statutes relative to
appeals to the state board of tax appeals. The new section,
WAC 458-53-135, takes the place of repealed WAC 458-53-
150 and has been revised to eliminate redundancies and to
clarify the process for calculating the real property indicated
ratio. The other repealed rules, WAC 458-53-141, 458-53-
142, 458-53-163, 458-53-165, and 458-53-180 have generally
been incorporated into other rules in the chapter and reposi-
tioned in a manner that should make the reading of the rules
easier and more understandable.

Proposal Changes the Following Existing Rules: WAC
458-53-140, 458-53-160, 458-53-200, and 458-53-210 are
amended (see description above). WAC 458-53-135is a
new section. WAC 458-53-141, 458-53-142, 458-53-150,
458-53-163, 458-53-165, and 458-53-180 are each repealed
in their entirety.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. (1) The changes
to these rules are made to conform to mandates of the
legislature and the department is given no discretionary
latitude to change any of the requirements set forth in state
law. (2) The department is not aware of any new or
additional administrative responsibilities placed on a business
as a result of the revision of the rules in this chapter.

Hearing Location: Department of Revenue Information

- Systems Conference Room, Floor Exchange Building, 6300

Linderson Way, Tumwater, WA, on September 14, 1995, at
10:00 a.m. Street parking only. Use south tower entrance
and elevator to second floor information systems reception-
ist.

Assistance for Persons with Disabilities: Accommoda-
tions or assistance for persons with disabilities or to request
a copy of the information in an alternate format contact
Sandra Yuen by September 7, 1995, TTY 1-800-451-7985,
or (360) 753-3217.

Submit Written Comments to: James A. Winterstein,
Counsel, Department of Revenue, P.O. Box 47467, Olympia,
WA 98504-7467, FAX (360) 664-0693, by September 14,
1995.

Date of Intended Adoption: October 4, 1995.

July 21, 1995
Claire Hesselholt
Policy Counsel

REPEALER

The following sections of the Washington Administra-
tive Code are hereby repealed:

WAC 458-53-141 Personal property audit selec-
tion

Personal property audit
studies—Date of valuation

WAC 458-53-142
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WAC 458-53-150 Indicated real property ratio—
Computation

Mobile homes—Use in study
Property not properly valued—
Use in study

Use of indicated ratios

WAC 458-53-163
WAC 458-53-165

WAC 458-53-180

NEW SECTION

WAC 458-53-135 Indicated real property ratio—
Computation. (1) Determination of ratio for assessed
value strata. For each real property stratum, average
assessed value and average market value shall be determined
from the results of selected sales and appraisal studies. The
average assessed value of the samples for each stratum
divided by the average market value of the samples deter-
mines the ratio for each assessed value stratum.

(2) Determination of indicated market value. The
actual total assessed value for each stratum divided by the
ratio for each assessed value stratum, as determined by using
the calculation set forth in subsection (1) of this section,
determines the indicated market value of each stratum for the
county.

(3) Addition of county assessed values for current
use and forest land-assessor’s certification of values. The
county assessed values of current use land and improvements
(chapter 84.34 RCW) and forest land (chapter 84.33 RCW)
as indicated on the current certification provided by the
assessor to the county board of equalization are added to the
actual total assessed value for the county. Ratios for current
use land and improvements and for forest land are applied to
the county assessed values to determine indicated market
values.

(a) A copy of the assessor’s certification to the board of
equalization shall be filed with the department by July 15th,
or when the rolls for the current assessment year are
completed, whichever is later. The certification form shall
be properly completed with all required information.

(b) If a copy of the assessor’s certification is not
received from an assessor prior to September 1, the
assessor’s abstract of assessed values for the current year
may be used, when available. If not available, the assessed
values from the abstract of the previous year may be used.

(4) Determination of county indicated ratio. The sum
total of the county assessed values is divided by the sum of
the indicated market values to determine the county indicated
real property ratio.

(5) Example. The following illustration, using simulated
values and ratios, indicates simplified ratio study compu-
tation procedures for real property.

Proposed
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STEP 1
STRATUM AVERAGE VALUE & RATIO COMPUTATIONS ‘
Average Average
Number Assessed Market
Type of of Value Value of Stratum
Land Use Stratum Samples of Samples Samples Ratio
SINGLE FAMILY 0 - 75,000 400 $ 35,000 45,000 77.8
i RESIDENCE 75,000 - 150,000 400 100,000 125,000 80.0
A 150,000 - + 100 195,000 230,000 84.8
o
% MULTI-FAMILY 0 - 125,000 40 50,000 60,000 83.3
% RESIDENCE 125,000 - + 15 225,000 265,000 84.9
COMMERCIAL\ 0 - 500,000 40 140,000 165,000 84.8
MANUFACTURING 500,000 - + 25 2,000,000 2,350,000 85.1
AGRICULTURAL 0 - 125,000 35 60,000 65,000 92.3
125,000 - + 35 300,000 330,000 90.9
OTHER 0 - 100,000 75 30,000 36,000 84.0
100,000 - + 40 250,000 290,000 86.2
STEP 2
APPLICATION OF STRATUM RATIOS TO ACTUAL COUNTY ASSESSED VALUES
(1) ) (3)
County Market
Actual County Value Related
Type of Real Property to Actual
Land Use Stratum Assessed Value Ratio Assessed Value '
Col. 1 + Col. 2
SINGLE FAMILY 0 - 74,999 $500,000,000 77.8 $642,673,522
RESIDENCE 75,000 - 149,999 250,000,000 80.0 312,500,000
150,000 - + 250,000,000 84.8 294,811,321
MULTI-FAMILY 0 - 124,999 85,000,000 83.3 102,040,816
RESIDENCE 125,000 - + 65,000,000 849 76,560,660
COMMERCIAL\ 0 - 499,999 245,000,000 84.8 288,915,094
MANUFACTURING 500,000 - + 200,000,000 85.1 235,017,626
AGRICULTURAL 0 - 124,999 110,000,000 923 119,176,598
125,000 - + 95,000,000 90.9 104,510,451
OTHER 0 - 99,999 90,000,000 84.0 107,142,857
100,000 - + 75,000,000 86.2 87,006,961
CURRENT USE LAND 125,500,000 95.2 131,827,731
(84.34)
CURRENT USE IMP 50,000,000 84.0 59,523,810
(84.34)
FOREST LAND 2,950,000 100.0 2,950,000
(84.33)
$2,143,450,000 $2,564,657,447
=83.6
and the assessed value increases or decreases made by the
(6) Department may consider general trends in assessor during the year in each county as checks of the
property values. The department may consider the rela- validity of the results of the sales and appraisal studies. The

tionship between the market value trends of real property assistant director of the property tax division of the depart-
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ment may authorize modification of the results of the sales
and appraisal study in any county where there is a demon-
strable showing by an assessor to the assistant director that
the sales and appraisal study is inconclusive or does not
result in a reasonable and factual determination of the
relationship of assessed values to market value such that a
significant variation results from the previous year not
deemed by the assistant director to conform with general
trends in property values.

AMENDATORY SECTION (Amending Order PT 84-2,
filed 6/29/84)

WAC 458-53-140 Personal property ((audit-studies))
ratio study. ((€D-Personal-property-audits—wil-be-per-

ReaG—O - .. oY -~ et
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indieated-by-the-audit:)) (1) Random selection of accounts.
The basis for a county’s personal property ratio shall be
accounts selected at random from the preceding year’s
assessment rolls.

(2) Stratification of rolls. Determination of strata for
each county shall be made by the department to ensure the
selection of a representative audit sample and will be
reviewed periodically. After the strata have been deter-
mined, the department shall notify the counties of the strata
limits and each county shall provide the department with the
following, taken from the county’s assessment rolls:

(a) A representative number of samples, as determined
by the department, in each stratum, together with:

(i) The name and address of the taxpayer for each
sample, and (ii) The assessed value for each sample;

(b) The number of personal property listings in each
stratum; and

Proposed
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(c) The total assessed value in each stratum.

(3) Omitted property. If the department discovers
omitted property in a county, the results of the department's
audit shall be included in the ratio study.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 94-05-064,
filed 2/11/94)

WAC 458-53-160 Indicated personal property ratio-
Computation. (1) Determination of ratio for assessed
value strata. For each personal property assessed value
stratum, excluding properties identified in WAC 458-53-
(HOEPand458-53-165))070 (4)(a), an average ((sample))

assessed value, and an average ((sample-true-and-fair))
market value ((wi)) shall be determined from the results of

selected audit studies. The average ((sample)) assessed
value for each stratum divided by the average ((sample-true
and-fair)) market value determines the ratio for each as-
sessed value stratum.

(2) Determination_of indicated market value. The
actual total assessed value of the county for each stratum
divided by the ratio for each assessed value stratum, as
determined by using the calculation set forth in subsection
(1) of this section, determines the indicated ((true-and-fair))
market value of each stratum for the county.

(3) Additional categories. (a) The actual county total '

(am}
L
D
o
(a8
o
o
(@

assessed values of properties identified in WAC 458-53-
((HO-and458-53-165)) 070 (4)(a) are added as a separate
categor((ies))y to the total county assessed value ((stratum)).
((Raties)) A ratio determined for these properties ((efe)) is
applied against the total assessed value((s)) for the category
to determine the ((related)) indicated total ((true-and-fair))
market value((s)) for the category.

(b) If ten percent or more of the total personal property
assessed value of a county consists of publicly owned timber
sold by competitive bid to private purchasers, the assessed
value of the timber is added as a separate category to the
total county assessed value. A ratio determined for this
property is applied against the total assessed value for this
category to determine the indicated total market value for
this category.

(4) Determination of county indicated ratio. The sum
of the actual total county assessed values ((wil-be)) is
divided by the sum of the ((related-true-and-fair)) indicated
market values to determine the ((everal)) county indicated
personal property ratio.

(5) Example. The following illustration, using simulat-
ed values and ratios, indicates the ratio computation proce-
dures for personal property.

Proposed [124]
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STEP 1 - STRATUM AVERAGE VALUE AND RATIO COMPUTATIONS

0y ) 3 C)
Average Average
Assessed Market
Number Value Value Stratum
of of of Ratio
Stratum Samples Samples Samples (Col. 2 + Col. 3)
16;660-—39999———29— 36000 ———38:060————526 w
b I ? k) O
Over40,000——————20———————————86,000———56;,000————————889 a-
o
o
o

STEP 2 - APPLICATION OF STRATUM RATIOS TO ACTUAL COUNTY ASSESSED VALUES

(1 @ (€))

County Market
Value Related

Actual County to Actual Assessed
Personal Property Value
Stratum Assessed Values Ratio (Col. 1 + Col. 2)

WAC458-53-HO8H
or458-53-165
Properties 0 8
;Bmls $l35a599s999 _Wz 0 Y T
Ceounty-Indicated-Rersonat
Property-Ratio F5:2%
STEP 1 - STRATUM AVERAGE VALUE AND RATIO COMPUTATIONS
M 2 3 4
Average Average
Assessed Market
Number Value Value Stratum
of of of Ratio
Stratum Samples Samples Samples {Col. 2 = Col. 3)
$0-74999 25 $ 17,000 $ 22,000 73
75,000 - 249,999 15 124,000 235,000 .528
Over - 250,000 10 850,000 960,000 .885
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STEP 2 - APPLICATION OF STRATUM RATIOS TO ACTUAL COUNTY ASSESSED VALUES
(1) (2) 3)

County Market
Value Related

Actual County to Actual Assessed

Personal Property Value
Stratum Assessed Values Ratio (Col. 1 + Col. 2)
$0- 74,999 $21,500,000 773 $ 27,813.713
a 75,000 - 249,999 23,000,000 528 43,560,606
N Over - 250,000 50,000,000 .885 56,497,175
S WAC 458-53-070 (4)(a)
-] Properties 0 0
&
Totals $94,500,000 + $127,871,499 =739

County Indicated Personal
Property Ratio

Reviser’s note: The typographical errors in the above section
occurred in the copy filed by the agency and appear in the Register pursuant
to the requirements of RCW 34.08.040.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order PT 84-2,
filed 6/29/84)

WAC 458-53-200 Certification of county preliminary
and indicated ratios—Review. (1) Preliminary ratio
certified to assessor. The department ((wil)) shall annually
determine the real property and personal property prelimi-
nary ratios for each county and ((wiH)) shall certify these
ratios to the county assessor on or before the first Monday
in ((Avagust)) September.

(2) Request for review. Upon request of the assessor,
a landowner, or an owner of an intercounty public utility or
private car company, the department shall review the
county’s preliminary ratio with the ((assesser—a-landowner;

. I " .1. . ¥

befweeﬂ-ﬂae-ﬁfst—aﬂd—elmd—Mendays-ef—August—)) _g]_u_@_s_t_g_ng
party and may make any changes indicated by such review((+

Provided—Thet-if)). This review shall take place between

the first and third Mondays of September. If the department
does not certify the preliminary ratios as required by
subsection (1) of this section, the review period shall extend

- for two weeks from the date of certification.

(3) Certification of indicated ratios. Prior to equal-
ization of assessments pursuant to RCW 84.48.080 and after
the third Monday of ((August)) September, the department
shall certify to each county assessor the indicated real and
personal property ratios for that county.

AMENDATORY SECTION (Amending Order PT 84-2,
filed 6/29/84)

WAC 458-53-210 Appeals. If an assessor, landowner,
or owner of an intercounty utility or private car company has
reviewed the ratio study as provided in WAC 458-53-200,

Proposed

73.9%

that person or company may appeal the department’s
indicated ratio determination, as certified for that county, to
the state board of tax appeals pursuant to RCW 82.03.130
(5)((¢e})). The appeal to the state board of tax appeals must
be filed not later than fifteen days after the date of mailing

of the certification.

WSR 95-16-036
PROPOSED RULES
DEPARTMENT OF REVENUE
{Filed July 21, 1995, 4:42 p.m.]

Original Notice.

Title of Rule: Amending WAC 458-53-080 Sales
sample, 458-53-090 Sales samples—Assessed valuation, 458-
53-100 Use of county sales studies, and 458-53-130 Real
property appraisal studies; new sections WAC 458-53-095
Property values used in the ratio study and 458-53-105
Review procedures for county studies; and repealing WAC
458-53-110 Property values used in the ratio study and 458-
53-120 Review procedures for county studies.

Purpose: WAC 458-53-080 explains the criteria for
selection of real property sales and which sales are excluded.
WAC 458-53-090 explains the procedure regarding how the
department will gather the data for sales studies in certain
counties that are unable to generate their own study. WAC
458-53-100 describes the reports submitted by counties for
the sales studies. This rule has been substantially rewritten
in order to eliminate redundancies and to clarify the proce-
dures. WAC 458-53-130 is amended to more succinctly
describe the process to be used by the department in select-
ing properties to be appraised. The new sections, WAC 458-
53-095 and 458-53-105 have been substituted for the
repealed sections WAC 458-53-110 and 458-53-120 respec-
tively, and have been placed in a different order and rewrit-
ten for clarity.

Statutory Authority for Adoption: RCW 84.08.010,
84.08.070, and 84.48.075.

Statute Being Implemented: RCW 84.48.075.

Summary: These rules set forth the processes to be
used by both the department and the counties in establishing
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the indicated real and personal property ratios for purposes
of state valued property and the state property tax levy.

Reasons Supporting Proposal: Some of the existing
rules are not in compliance with recent legislative changes.
Other rules are redundant and unclear. The proposed rules
are needed to define, clarify and simplify the ratio process.

Name of Agency Personnel Responsible for Drafting:
James A. Winterstein, 711 Capitol Way South, Suite #303,
Olympia, WA, (360) 586-4283; Implementation and En-
forcement: William N. Rice, 6004 Capitol Boulevard,
Tumwater, WA, (360) 753-5503.

Name of Proponent: Department of Revenue, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 458-53-080 describes which sales will be
included in the ratio study and which sales will be excluded.
WAC 458-53-090 describes the process to be used by the
department when a sales study is generated by the depart-
ment in those counties unable to provide computer generated
sales studies of their own. WAC 458-53-100 describes the
contents of the reports to be submitted by those counties that
do their own sales studies. The revised language of the rule
should be easier to understand and easier to comply with.
WAC 458-53-130 explains how the department will select
properties for appraisal and how the appraisals will be
conducted and reviewed with the county. The new sections,
WAC 458-53-095 and 458-53-105 take the place of the
repealed rules, WAC 458-53-110 and 458-53-120, respec-
tively. The rules have been placed in a different sequence
and have been somewhat rewritten for purposes of clarity.
The language changes and placement changes should make
the entire chapter easier to follow.

Proposal Changes the Following Existing Rules: WAC
458-53-080, 458-53-090, 458-53-100, and 458-53-130 are
amended (see description above). WAC 458-53-095 and
458-53-105 are new sections. WAC 458-53-110 and 458-53-
120 are each repealed in their entirety.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. (1) The changes
to these rules are made to conform to mandates of the
legislature and the department is given no discretionary
latitude to change any of the requirements set forth in state
law. (2) The department is not aware of any new or
additional administrative responsibilities placed on a business
as a result of the revision of the rules in this chapter.

Hearing Location: Department of Revenue Information
Systems Conference Room, Floor Exchange Building, 6300
Linderson Way, Tumwater, WA, on September 14, 1995, at
10:00 a.m. Street parking only. Use south tower entrance
and elevator to second floor information systems reception-
1st.

Assistance for Persons with Disabilities: Accommoda-
tions or assistance for persons with disabilities or to request
of copy of the information in an alternate format contact
Sandra Yuen by September 7, 1995, TTY 1-800-451-7985,
or (360) 753-3217.

Submit Written Comments to: James A. Winterstein,
Counsel, Department of Revenue, P.O. Box 47467, Olympia,
WA 98504-7467, FAX (360) 664-0693, by September 14,
1995.
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Date of Intended Adoption: October 4, 1995.
July 21, 1995
Claire Hesselholt
Policy Counsel

REPEALER

The following sections of the Washington Administra-
tive Code are hereby repealed:

WAC 458-53-110 Property values used in the
ratio study
Review procedures for county

studies

WAC 458-53-120

AMENDATORY SECTION (Amending Order PT 84-2,
filed 6/29/84)

WAC 458-53-080 Real property sales sample

selection. ((H%—The—smfﬁng—peﬂﬁ—fer—&*e—sales-smd:es-wﬂ%

: ier-)) (1) Sales
included. Except as provided in subsection (2) of this
section, the sales study shall consider all transactions
involving a warranty deed or a real estate contract that
occurred during the ten month period described in WAC
458-53-070(2). Sales of mobile homes shall also be includ-
ed in the real property ratio study when the mobile home
meets the definition of real property as defined in RCW
84.04.090. In the case of a county generated sales study
(see WAC 458-53-100), the county may use a representative
sample of all such transactions with the prior written
approval of the department.

(2) Sales excluded. Sales or transfers of real property
involving instruments other than a warranty deed or real
estate contract shall not be considered in the sales study.
The following types of sales transactions are examples of
sales to be excluded from the sales ((studies)) study, regard-
less of the type of sale instrument used. ((Pewviations))
Differences from the numerical coding designations set forth
in this example may be used ((es-agreed—te)) by individual
counties ((and-the)) with prior approval from the department.

Proposed
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NUMERICAL
CODE

1
2

~N O\ w

oo

10
11

12
13

14

15
16
17

18
19
20

21

22
23
24

25
26

27

TYPE OF TRANSACTION

Family - a sale between relatives.

Transfers within a corporation by its affiliates
or subsidiaries.

Administrator, guardian or executor of an es-
tate.

Receiver or trustee in bankruptcy or equity.
Sheriff or bailee.

Tax deed.

Properties exempt from taxation (nonprofit,
government, etc.).

Individual sales with assessment-to-sales ratios
of less than twenty-five percent or greater than
one hundred seventy-five percent except as
provided in WAC 458-53-((306(4$)—458-53-
876(5y-and-458-53-165))070.

Quitclaim deed.

Gift deed((;)); love and affection deed.
Seller’s or purchaser’s assignment of contract
or deed - transfer of interest.

Correction deed.

Trade - exchange of property between same
parties.

Deeds involving partial interest in property,
such as one-third or one-half interest. (If
transfer involves total interest i.e., one hundred
percent of the property, sale is valid.)

Forced sales - transfers in lieu of imminent
foreclosure, condemnation or liquidation.
Easement or right of way.

Deed in fulfillment of contract (on a current
transaction, a contract with a fulfillment deed
is a valid sale).

Property physically improved after sale.
Timber or forest land.
((Platted-withinJast-year—bare-lots-only)) Bare
lots platted within the ten month time period
described in WAC 458-53-070(2), ((-)) with
less than twenty percent sold.

Plottage - ((where-an-adjoining-property—is
seld-at-a-price—signifieantly-different-then—for

property-of-a-similartype-when-a-Jargerunit4s
being-assembled)) when a larger unit of land
is being assembled and an adjoining property
is sold at a price significantly different from
the price of property of a similar type.
$1,000 sale or under.

Lease - assignment, option, leasehold.
((Pesignated-open—spaee)) Classified as "cur-
rent use” under chapter 84.34 RCW ((€))as of
date of sale((3)).

Change of use where rezoning takes place.
Current year segregations that have not been
appraised.

Other - necessary to identify reason((—-e=

identifiedHgquorHeense-ete)).

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
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above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending Order PT 84-2,‘

filed 6/29/84)

WAC 458-53-090 ((Sales-samples—Assessed—valua-
tien)) Department generated sales studies. (((D-Afterthe

( 1) Department to gather data for certam countles For
those counties that are unable to provide the department with
a computer generated sales study in accordance with the ‘

provisions of WAC 458-53-100, the department will gather
the data necessary for the ratio sales study.
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(2) Assessed value. The assessed value attributed to
those sales used in the ratio study will be the assessed value

on the county assessment roll for the current assessment

vear. The assessed value attributed to those sales of proper-

ty used in the ratio study on which there is new construction

value that has not yet been placed on the county assessment

roll will be the assessed value on the assessment roll for the

current assessment year.

(3) Sales prelist. After the sales data has been gath-
ered, the department shall provide a sales prelist to the

assessor of each county for which the department is gather-
ing data. The prelist will identify valid sale properties to be

used in the sales study. The department will subsequently

review the prelist with the assessor or the assessor’s staff to

verify the validity of the sales and the values indicated.

NEW SECTION

WAC 458-53-095 Property values used in the ratio
study. The following property values shall be included in
the ratio study: '

(1) Assessed values. Values determined by county
assessors according to the provisions of chapters 84.40 RCW
(Listing of property) and 84.41 RCW (Revaluation of
property).

(2) Forest land values. Values of forest land classified
or designated under chapter 84.33 RCW and values of
timber land classified under chapter 84.34 RCW.

(3) Current use values. Values of land (except timber
land) and improvements classified under chapter 84.34 RCW
(current use assessment). Values of land (except timber land)
and improvements classified under chapter 84.34 RCW shall
be included as a separate class for counties when those
values equal or exceed fifteen percent of the total assessed
value of locally assessed real property in the county.

(4) Advisory values. Advisory values supplied to the
assessor by the department but only if the property falls
within the sales study provided for in WAC 458-53-070 or
458-53-100 or is selected in the appraisal or audit study in
accordance with WAC 458-53-130 and 458-53-140.

AMENDATORY SECTION (Amending Order PT 89-5,
filed 4/12/89)

WAC 458-53-100 ((Use-of-eounty-sales-studies))
County generated sales studies. (((h)-H-agreed-upen-by
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WAC458-53-165-)) (1) Sales data provided by county.
When sales data is provided to the department by counties
in_accordance with these rules and subject to audit by the
department, the data shall be used by the department to
determine the indicated real property ratio. The data
provided shall be in the form of two reports, a report
consisting of data from valid sales, and a report listing those
sales deemed to be invalid.

(2) Report of valid sales. The county generated. sales
report consisting of data from valid sales shall include the
following information for each valid sale:

(a) The real estate excise tax affidavit number.

"(b) The parcel number(s), or other file identification
number(s).

(c) The date of sale.

(d) The sale price of the transaction.

(e) The sale price of the transaction reduced by one
percent.

Proposed
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(f) The current assessed value on the county’s assess-

Washington State Register, Issue 95-16

AMENDATORY SECTION (Amending Order PT 86-6,

ment roll for the sale property.
(g) A ratio determined by dividing the assessed value by

the adjusted sale price (the adjusted sale price is the amount

determined in subsection (2)(e) of this subsection).

(3) Summary of valid sales data. The county generat-
ed sales report shall also contain a summary of the sales
information arranged according to assessed value strata
designated by the department for each county. The summa-

ries for each stratum shall include:

(a) The total number of sales;

(b) The total assessed value of all sale property;

(c) The total adjusted sale price for all sales;

(d) The total average assessed value; and

(e) The total average adjusted sale price.

(4) Report of invalid sales. The county generated sales
report consisting of data from invalid sales shall include the

following information for each invalid sale:

(a) The real estate excise tax affidavit number.

(b) The parcel number(s), or other file identification
number(s).

(c) The sale price of the transaction.

(d) The current assessed value on the county’s assess-
ment roll for the sale property.

(e) The appropriate numerical code (see WAC 458-53-
080) or the matching description of the reason for determin-
ing that the sale was invalid. If numerical code number 27
is used, there shall be a description of the reason for
determining that the sale was invalid.

(5) Sales report-when submitted. The county generat-
ed sales report shall be submitted as soon as possible
following the close of the assessment rolls on May 31st.

NEW SECTION

WAC 458-53-105 Review procedures for county
studies. (1) Department to monitor compliance. The
department shall review a sales-assessment study produced
by a county in order to monitor compliance with the rules in
this chapter.

(2) Elements to be verified. Elements of the county
sales study that may be verified include, but are not limited
to:

(a) Property identification;

(b) Properties reported on real estate excise tax affida-
vits that were transferred using a warranty deed or real estate
contract;

(c) Sales month identification;

(d) Deletion practices and identification;

(e) Computation procedures, including whether the sales
value used was 100% or whether the sales value was
reduced by one percent;

(f) Sales and assessment values; and

(g) Revaluation assessment practices.

(3) Findings to be discussed with assessor. Ratio
study review findings will be discussed with the individual
county assessor and/or the assessor’s staff upon completion
of the department’s review. Any errors in data or procedure
discovered shall be corrected for the current and future
year’s studies.

Proposed
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(1) Review of prior year’s sales. In order to determin

which strata do not have sufficient sales to produce a sales

sample representative of the level of assessment, the depart-

ment shall review a county’s prior vear’s sales studies. This

review will determine the number of appraisals necessary to

be added to the sales sample.
(2) Selection of properties for appraisal. The proper-

ties to be appraised by the department shall be selected on

a statistically accepted random basis such as stated numerical

sequence or random number tables.

he department shall include a physical appraisal of the

.[ (3) Department appraisals. Appraisals conducted by

subject property in order to assure that the most accurate

estimate of market value is determined, and shall not be

conducted on the basis of mass appraisal techniques. The
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value determined will be the value as of January 1 of the
asséssment year.

(4) Review with county. The department shall review
completed appraisals with the assessor and/or the assessor’s
staff. After the review is complete, the appraisals shall be
included with the sales data for computation of the real

property ratio.
(5) Allocation of real and personal property values.

Allocation of value between real and personal property of
the total value of appraised property for purposes of the ratio
study will be determined using each assessor’s method of
classifying real and personal property.

WSR 95-16-042
PROPOSED RULES
. DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
(Filed July 21, 1995, 4:59 p.m.]

Original Notice.

Title of Rule: WAC 388-215-1130 Living in the home
of a relative of specified degree—Notification to parent of
AFDC authorization, 388-215-1140 Living in the home of a
relative of specified degree—Request for address disclosure
by child’s parent, 388-215-1150 Living in the home of a
relative of specified degree—Requirements for submitting a
request for disclosure of a child’s address, 388-215-1160
Living in the home of a relative of specified degree—Notify-
ing the caretaker relative of a request for disclosure of a
child’s address, and 388-215-1170 Living in the home of a
relative of specified degree—Responding to a request for
disclosure of a child’s address.

Purpose: The new rules affect the AFDC program and
are intended to meet the requirements of ESSB 5244 which
adds a new section to chapter 74.12 RCW. This law
requires the Department of Social and Health Services to
notify parents when AFDC has been approved for their child
when the child is living with a nonparental relative and to
inform them of the provisions of the Family Reconciliation
Act under chapter 13.34A RCW. The law also requires the
Department of Social and Health Services to release the
child’s address and location to the parent upon the parent’s
request unless there is a current investigation or pending case
involving child abuse or neglect by the address requesting
parent.

Statutory Authority for Adoption: RCW 74.08.090 and
ESSB 5244.

Statute Being Implemented: RCW 74,08.090 and ESSB
5244.

Summary: Provides the Department of Social and
Health Services staff, clients and other interested parties with
rules on when the parent with whom the child most recently
resided is to be informed that a child who is living with a
nonparental relative is receiving AFDC, what other informa-
tion must be provided to the child’s parent, when the child’s
address may be provided to the parent, and how a caretaker
relative can prevent address disclosure where there is a
likelihood of harm to the relative or child.

Reasons Supporting Proposal: Establishes when AFDC
is approved on behalf of a child living with a nonparental
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relative, the Department of Social and Health Services must
make reasonable efforts to inform the parent with whom the
child most recently lived of the AFDC authorization and
advise them of provisions of the Family Reconciliation Act
(chapter 13.34A RCW) and how to request the address and
location of the child or safeguard same.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Tom Everett, Division of
Income Assistance, 438-8264.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above.

Proposal Changes the Following Existing Rules: See
above.

Has a Small Business Economic Impact Statement Been
Prepared Under Chapter 19.85 RCW? No. A small business
economic statement has not been prepared under chapter
19.85 RCW because this rule only affects aid to families
with dependent children (AFDC) recipients and has no
impact on small business. Approximately ten to fifteen
percent of AFDC eligible children live with nonparental
relatives. These rules require the Department of Social and
Health Services to contact the parents of those children to
inform them that the children are on AFDC. The notice to
parents will also tell them now [how] to access family
reconciliation services provided by the Department of Social
and Health Services and also how they may contact the
Department of Social and Health Services to learn the
address and location of their children. These rules also
provide safeguards to protect children from being harmed by
abusive parents. Because these rules apply only to the
Department of Social and Health Services services to
children receiving AFDC and their parents, there is no
economic impact on any industrial operations on small
business.

Hearing Location: OB-2 Auditorium, 14th and Jeffer-
son, Olympia, Washington, on September 5, 1995, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Office
of Vendor Services by August 22, 1995, TDD (206) 753-
4542, or SCAN 234-4542.

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Office of Vendor Services, Mailstop 45811,
Department of Social and Health Services, 14th Avenue and
Jefferson Street, Olympia, Washington 98504, Please
Identify WAC Numbers, FAX (206) 586-8487, by August
29, 1995.

Date of Intended Adoption: September 6, 1995.

July 21, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

NEW SECTION

WAC 388-215-1130 Living in the home of a relative
of specified degree—Notification to parent of AFDC
authorization. When AFDC has been authorized on behalf
of a dependent child who is living with a nonparental

Proposed
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relative of specified degree, the department shall make
reasonable efforts to notify the parent with whom the child
most recently resided that an application for AFDC on behalf
of the child has been approved unless good cause exists not
to do so based on a substantiated claim that the parent has
abused or neglected the child.

(1) The department shall notify the parent as soon as
reasonably possible but no later than seven calendar days
after the date of AFDC approval.

(2) The notification shall advise the parent of:

(a) The provisions of the family reconciliation act under
chapter 13.34A RCW; and

(b) The right of the parent to be notified of the address
and location of the child as provided under WAC 388-215-
1140.

NEW SECTION

WAC 388-215-1140 Living in the home of a relative
of specified degree—Request for address disclosure by
child’s parent. When AFDC has been approved for a child
who is living with a nonparental caretaker relative, the
address and location of the child may be given to the parent
with whom the child most recently resided if the parent has
legal custody of the child or a court has granted the parent
visitation rights or residential time with the child.

(1) The department shall not release the address if:

(a) The department has determined, under WAC 388-
215-1410, that the nonparental caretaker relative has good
cause for refusing to cooperate with the department’s child
support agency in regard to enforcing the address requesting
parent’s child support obligation;

(b) A court order exists which restricts or limits the
address requesting parent’s right to contact or visit the child
or the nonparental caretaker relative by imposing conditions
to protect the caretaker relative or the child from harm;

(¢) There is a current investigation or pending case
involving abuse or neglect of any child by the address
requesting parent under chapter 13.34 RCW; or

(d) There is a substantiated claim that the address
requesting parent has abused or neglected any child.

(2) The department shall apply the following additional
conditions with regard to a regard to the disclosure of a
child’s address and location under this section:

(a) The address requesting parent must comply with the
requirements of WAC 388-215-1150 when submitting a
request for disclosure;

(b) The department shall notify the child’s caretaker
relative of the request for disclosure and provide the relative
an opportunity to demonstrate why the disclosure request
should be denied following the requirements in WAC 388-
215-1160; and

(c) The department shall respond to the address disclo-
sure request following the requirements in WAC 388-215-
1170.

NEW SECTION

WAC 388-215-1150 Living in the home of a relative
of specified degree—Requirements for submitting a
request for disclosure of a child’s address. A parent
requesting disclosure of a child’s address and location under
WAC 388-215-1140 shall submit the request in writing and

[132]



Washington State Register, Issue 95-16

in person, with satisfactory evidence of identity, at the
department’s community services office which is currently
maintaining the child’s case record.

(1) If the request is made by the parent’s attorney, the
department shall waive the provisions regarding submission
in person with satisfactory evidence of identity;

(2) If the parent resides outside the state of Washington,
the department shall waive the provision requiring submis-
sion in person if the parent:

(a) Submits a notarized request for disclosure; and

(b) Complies with the requirements of subsection (3) of
this section.

(3) If the request for disclosure is based upon a court
order which grants the parent legal custody of the child or
visitation rights or residential time with the child, the parent
shall include the following with a request for disclosure of
an address:

(a) A copy of the court order; and

(b) A sworn statement that the order has not been
modified.

NEW SECTION

WAC 388-215-1160 Living in the home of a relative
of specified degree—Notifying the caretaker relative of a
request for disclosure of a child’s address. Prior to
disclosing the address and location of a child to the child’s
parent under WAC 388-215-1140, the department shall mail
a notice to the last known address of the nonparental
caretaker relative advising the relative that:

(1) A request for disclosure has been made by the
child’s parent; and

(2) The office will disclose the address to the parent
after thirty days from the date of the notice, unless the
caretaker relative:

(a) Provides proof of a pending court case involving
abuse or neglect of a child by the parent requesting disclo-
sure;

(b) Provides proof of a current investigation of allega-
tions of abuse or neglect of a child by the parent requesting
disclosure;

(c) Provides a copy of a court order which enjoins
disclosure of the address or restricts the address requesting
party’s right to contact or visit the caretaker relative or the
child by imposing conditions to protect the nonparental
relative or the child from harm, including, but not limited to,
temporary orders for protection under chapter 26.50 RCW;
or

(d) Requests a fair hearing under chapter 388-08 WAC
which ultimately results in a decision that disclosure must be
denied because of the existence of one or more of the
conditions listed in WAC 388-215-1140(1).

NEW SECTION

WAC 388-215-1170 Living in the home of a relative
of specified degree—Responding to a request for disclo-
sure of a child’s address. The department shall respond to
a parent’s request for disclosure of a child’s address made
under WAC 388-215-1170 within thirty five days of receiv-
ing the request. The response will notify the parent:
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(1) Of the child’s address and location if such informa-
tion may be disclosed under the requirements of WAC 388-
215-1140;

(2) That the child’s address and location may not be
disclosed under the requirements of WAC 388-215-1140,
including the reasons for denying the parent’s request; or

(3) That a decision on address disclosure has not been
made because:

(a) The nonparental caretaker relative has requested a
fair hearing and a final hearing decision has not been
entered; or

(b) The nonparental caretaker relative is claiming good
cause for refusing to cooperate with the department’s child
support agency with regard to enforcing the address request-
ing parent's child support obligation and the department has
not made a final determination on the relative’s claim.

(4) When a decision on address disclosure has been
delayed because of a pending fair hearing decision or good
cause claim, the department shall notify the parent of the
decision on address disclosure within ten calendar days of
the date of the fair hearing decision or good cause claim
determination.

WSR 95-16-064
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed July 27, 1995, 10:45 am.]

Original Notice.

Title of Rule: Remote and necessary small school
plants.

Purpose: Establish policies and procedures for the
designation of small school plants as remote and necessary.

Statutory Authority for Adoption: Section 502 (1)(e),
chapter 6, Laws of 1994 sp. sess.

Summary: Clarify unwritten policies and procedures for
the designation of small school plants as remote and neces-
sary.
Name of Agency Personnel Responsible for Drafting:
Richard M. Wilson, Office of Superintendent of Public
Instruction, Olympia, (360) 753-2298; Implementation and
Enforcement: Larry Davis, State Board of Education,
Olympia, (360) 753-6715.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of this rule is to establish policies and
procedures to govern the classification of small school plants
as remote and necessary and to define criteria for such
designation. Also, a review committee will be established.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule will have a
minor or negligible economic impact.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. '

Proposed
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Hearing Location: Department of Labor and Industries
Auditorium, 7273 Linderson Way S.W., Olympia, WA
98501, on September 20, 1995, at 1:30 p.m. -

Assistance for Persons with Disabilities: Contact Jim
Rich by September 4, 1995, TDD (360) 664-3631, or (360)
753-6733.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, FAX (360) 586-2357, by September 18, 1995.

Date of Intended Adoption: September 22, 1995.

July 25, 1995
Larry Davis

Executive Director

NEW SECTION

WAC 180-24-400 Remote and necessary small school
plants—Authority. The authority for WAC 180-24-400
through 180-24-420 is the state Operating Appropriations
Act which allocates funds to school districts for small school
plants which have been judged by the state board of educa-
tion to be remote and necessary.

NEW SECTION

WAC 180-24-405 Remote and necessary small school
plants—Purpose. The purpose of WAC 180-24-400
through 180-24-420 is to establish policies and procedures to
govern the classification of small school plants as remote
and necessary.

NEW SECTION

WAC 180-24-410 Remote and necessary small school
plants—Criteria. (1) Decisions of the state board of
education on granting remote and necessary status to small
school plants within school districts shall be based on a
finding that granting remote and necessary status is neces-
sary to assure reasonable provision of a basic education
program to students, including related services, equipment,
materials and supplies.

(2) In making the finding under subsection (1) of this
section, the state board of education shall consider factors
including but not limited to the following:

(a) Existence of an intact, permanent community which
is defined as a geographically site-specific, nonmobile group
of people;

(b) Student population to be served;

(c) Resources required to meet student needs, including
but not limited to staffing, specialized personnel, and
technology;

(d) Transportation, including: Condition of roads or
waterways, seasonal weather conditions, topography, distance
and travel time to another school in the district or in another
district, and student safety related to transportation;

(e) Operational efficiency, including but not limited to:

(i) Adequacy and availability of facilities in the commu-
nity, the district, or in the next nearest district or districts;

(ii) Adequacy and availability of other age appropriate
grade level or cooperative programs in adjacent school
facilities in the district, or in the next nearest district or
districts, or through the educational service district; and

(f) A safe and healthful environment for students.

Proposed
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(3) At its discretion, the state board of education may
use as guidance the applicable provisions of WAC 180-24-
013, 180-24-016, and 180-24-017.

NEW SECTION

WAC 180-24-415 Remote and necessary small school
plants—Review committee. (1) There is hereby established
by the state board of education a remote and necessary
review committee comprised of at least the following five
members:

(a) One member of the state board of education selected
by the president of the board;

(b) Two staff members from the office of the superin-
tendent of public instruction, one who is knowledgeable
about finance issues and one who is knowledgeable about
curriculum issues, both selected by the state superintendent;

(c) One school director selected by the Washington
State School Directors’ Association;

(d) One school district administrator selected by the
Washington Association of School Administrators;

Vacancies on the review committee shall be filled by
the person or organization responsible for appointments.

(2) It is the responsibility of the review committee to
receive and review all applications from school districts
requesting the state board of education to grant remote and
necessary status to a small school plant located in the
district. Following the review of applications, the review
committee shall recommend to the state board whether such
designation should be granted. Recommendations of the
review committee shall be advisory only. The final determi-
nation rests solely with the state board of education.

(3) Every small school plant with remote and necessary
status shall be reviewed every four years by the review
committee. The review committee shall submit its findings
and recommendations to the state board. The review
committee may conduct the review on-site, with the number
of members participating determined by the committee, or
may conduct the review by other means as determined by
the committee and with state board approval. The state
board shall provide to the fiscal committees of the legislature
in January of odd-numbered years a list of remote and
necessary small school plants. The first report shall be
provided in January 1997. All currently designated remote
and necessary small school plants shall be reviewed prior to
January 1997.

(4) A small school plant shall lose its remote and
necessary status if the number of students exceeds the
enrollment requirements set forth in the state Operating
Appropriations Act for three consecutive years. The loss of
remote and necessary status shall take effect the immediate
ensuing school year. When the enrollment of such small
school plant again meets the requirements of the state
Operating Appropriations Act, the school district may apply
to the state board of education for redesignation as a remote
and necessary plant.
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WSR 95-16-077
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed July 28, 1995, 4:00 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
12-075.

Title of Rule: WAC 180-27-019 Definition—Instruc-
tional space.

Purpose: To provide an exclusion from the definition
of instructional space.

Statutory Authority for Adoption: RCW 28A.525.020.

Summary: This change will expand the current list of
areas not now included in the calculation of instructional
space to include attic spaces which are either vacant or
which primarily house mechanical and/or electrical equip-
ment.

Reasons Supporting Proposal: As technologies have
changed over the years, the installation of smaller, more
efficient mechanical and/or electrical equipment in attic
spaces became a prevalent practice causing square footage to
be added to school district inventories which were previously
not counted.

Name of Agency Personnel Responsible for Drafting:
Richard M. Wilson, Office of Superintendent of Public
Instruction, Olympia, (360) 753-2298; Implementation:
David L. Moberly, Office of Superintendent of Public
Instruction, Olympia, (360) 753-6742; and Enforcement:
Alberta J. Mehring, Office of Superintendent of Public
Instruction, Olympia, (360) 753-6702.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule defines instructional areas for the purpose
of calculating square footage in school buildings. This
change will provide one additional exclusion, over those
already defined, from the calculation.

Proposal Changes the Following Existing Rules: This
change will provide one additional exclusion over those
already defined from the calculation.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule will have a
minor or negligible economic impact.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: Department of Labor and Industries
Auditorium, 7273 Linderson Way S.W., Olympia, WA
98501, on September 20, 1995, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Jim
Rich by September 8, 1995, TDD (360) 664-3631, or (360)
753-6733.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, FAX (360) 586-2357, by September 19, 1995.

Date of Intended Adoption: September 22, 1995.

July 28, 1995
Larry Davis
Executive Director
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AMENDATORY SECTION (Amending WSR 95-08-032,
filed 3/29/95, effective 4/29/95)

WAC 180-27-019 Definition—Instructional space.
As used in this chapter, the term "instructional space” means
the gross amount of square footage calculated in accordance
with the American Institute of Architects, Document D101,
The Architectural Area and Volume of Buildings, latest
edition, for a school facility utilized by a school district for
the purpose of instructing students: Provided, That the
following areas shall not be included in any calculation of
instructional space:

(1) Exterior covered walkways, cantilevered or support-

ed.

(2) Exterior porches including loading platforms.

(3) Spaces above occupied areas which are either vacant
or primarily housing mechanical and/or electrical equipment.
(4) Space used by central administrative personnel.

() (5) Stadia and grandstands.

(¢5))) (6) Bus garages.

((¢63)) (7) Free-standing warehouse space specifically
designed for that purpose.

(1)) (B) Portable facilities.

((€83)) (9) Other square footage not otherwise available
or related to direct instruction or instructional support of the
education program in the district.

((69)) (10) The portion(s) of any space(s) constructed
from grants made as a gift to a school district by a private
entity or a public entity which:

(a) Is dedicated by the written terms of the grant to joint
use by the school district for educational purposes and by the
general public for community activities for the useful life of
the space(s); and

(b) The school district board of directors has accepted
the gift in accordance with the joint use terms of the grant:
Provided, That this exception does not apply to space(s)
jointly financed by two or more school districts.

WSR 95-16-078
PROPOSED RULES
STATE BOARD OF EDUCATION
(Filed July 28, 1995, 4:01 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
14-042.

Title of Rule: Proposed new sections in chapter 180-27
WAC, State assistance in providing school plant facilities.

Purpose: To establish policies and procedures for the
allocation of a limited amount of funds each year for
emergency repair projects for school buildings and for the
establishment of policies for the recovery of funds from
school districts receiving funds, from insurance payments for
the same projects.

Statutory Authority for Adoption: RCW 28A.525.020.

Summary: Proposed rules will provide school districts
an avenue for access to a limited amount of funds to assist
them in making emergency repairs to a school building that
presents an immediate danger to the health and safety of
students being housed there.

Proposed

PROPOSED
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Reasons Supporting Proposal: To comply with section
508(3) of E2SHB 1070 which contains proviso language
directing the state board to maintain a reserve contingency
fund for emergency repair projects for school buildings with
imminent safety hazards to building occupancy.

Name of Agency Personnel Responsible for Drafting:
Richard M. Wilson, Office of Superintendent of Public
Instruction, Olympia, (360) 753-2298; Implementation:
David L. Moberly, Office of Superintendent of Public
Instruction, Olympia, (360) 753-6742; and Enforcement:
Alberta J. Mehring, Office of Superintendent of Public
Instruction, Olympia, (360) 753-6702.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The 1995-97 capital budget contained proviso
language directing the state board to maintain a reserve
contingency fund for emergency repair projects for school

. buildings which present imminent health and safety hazards

to building occupants. The state board was also directed to
establish policies for the recovery of funds from school
districts receiving funds, from insurance payments for the
same projects. The proposed new sections to chapter 180-27
WAC establish policies and procedures to comply with
section 508(3) of E2SHB 1070.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule will have a
minor or negligible economic impact.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: Department of Labor and Industries
Auditorium, 7273 Linderson Way S.W., Olympia, WA
98501, on September 20, 1995, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Jim
Rich by September 8, 1995, TDD (360) 664-3631, or (360)
753-6733.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, FAX (360) 586-2357, by September 19, 1995.

Date of Intended Adoption: September 22, 1995.

July 28, 1995
Larry Davis

Executive Director

NEW SECTION

WAC 180-27-600 Emergency repair grant
applications—Definitions—'" Emergency repair" and
"imminent health and safety hazards.”" As used in WAC
180-27-605 through 615:

(1) The term "emergency repair’ means a repair to a
school building necessitated by unforeseeable defects in the
building due to error(s) in the design and/or construction of
the building.

(2) The term "imminent health and safety hazard" means
a threat of immediate physical injury to the occupants of a
building. ‘

Proposed
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NEW SECTION

WAC 180-27-605 Emergency repair grant
applications—Contents of applications. The State Board
of Education may allocate an amount not to exceed five
million dollars per fiscal year 1995-96 and 1996-97 to school
districts for emergency repair projects for school buildings
which present imminent health and safety hazards for
building occupants in accordance with the following process
and eligibility criteria:

(1) A school district board of directors shall approve
and present to the Superintendent of Public Instruction a
written application for emergency repair funding on a form
provided by the Superintendent of Public Instruction.

(2) The application and accompanying documentation
shall include, but not be limited to:

(a) Certification of the unrestricted balance, if any, of
the district’s general fund and capital projects fund;

(b) A determination and description of available
alternative housing options for occupants of the building;

(c) A detailed description of the cause and nature of the
emergency repair;

(d) A detailed description of the nature and extent of the
imminent health and safety hazards that exist, and the extent
they would be alleviated by the emergency repair;

(e) Evidence that the district is aggressively pursuing
civil (and/or criminal) actions against the responsible
party(ies).

(f) Certification by an authorized health official, fire
official, building official, or Labor and Industries official
with jurisdiction that an imminent health and safety hazard
to building occupants of a specified nature and extent exists
unless the emergency repairs are made;

(g) The estimated cost of the emergency repairs based
upon an estimate made by two or more independent,
qualified cost estimators;

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 180-27-610 Emergency repair grant
applications—Review committee—State board of educa-
tion approval/disapproval. A review committee appointed
by the Superintendent of Public Instruction shall periodically
evaluate and rank applications for emergency repair funding
submitted pursuant to WAC 180-27-605, and recommend to
the State Board of Education whether or not an application
shall be funded and, if so, the amount to be funded. The
State Board of Education shall make the final decisions
respecting emergency repair applications and grants.

NEW SECTION

WAC 180-27-615 Emergency repair grant
applications—Repayment conditions. Grants of emergency
repair moneys shall be conditioned upon the written commit-
ment of the school district board of directors to repay the
grant by waiving the school district’s current or future
eligibility for state building assistance under chapters 180-25
through 180-33 WAC, or with insurance payments, or with
any judgment(s) that have been awarded, or with other
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means and sources of repayment. The State Board of
Education may waive or qualify the requirements of this

.section in whole or part based upon credible evidence of
long-range extenuating financial circumstances.

WSR 95-16-079
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed July 28, 1995, 4:04 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
12-073.

Title of Rule: WAC 180-27-040 Square foot area
analysis.

Purpose: To exclude specific spaces from the square
foot area analysis calculation.

Statutory Authority for Adoption: RCW 28A.525.020.

Summary: This change will expand the current list of
specific spaces which are not included in the square foot
area analysis calculation.

Reasons Supporting Proposal: As technology changed
over the years, smaller, more efficient mechanical and/or
electrical equipment was being installed in previously vacant
attic space, and what was not previously included in the area
analysis became a requirement under the AIA definition.

Name of Agency Personnel Responsible for Drafting:
Richard M. Wilson, Office of Superintendent of Public
Instruction, Olympia, (360) 753-2298; Implementation:

'David L. Moberly, Office of Superintendent of Public
Instruction, Olympia, (360) 753-6742; and Enforcement;
Alberta J. Mehring, Office of Superintendent of Public
Instruction, Olympia, (360) 753-6702.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule defines instructional areas for the purpose
of calculating square footage in school buildings. This
change will provide one additional exclusion, over those
already defined, from the calculation.

Proposal Changes the Following Existing Rules: This
change will provide one additional exclusion over those
already defined from the calculation.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule will have a
minor or negligible economic impact.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: Department of Labor and Industries
Auditorium, 7273 Linderson Way S.W., Olympia, WA
98501, on September 20, 1995, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Jim
Rich by September 8, 1995, TDD (360) 664-3631, or (360)
753-6733.

Submit Written Comments to: Rules Coordinator, State

.Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, FAX (360) 586-2357, by September 19, 1995.

Date of Intended Adoption: September 22, 1995.
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July 28, 1995
Larry Davis

Executive Director

AMENDATORY SECTION (Amending Order 6-84, filed

5/17/84)

WAC 180-27-040 Square foot area analysis. The
square foot area analysis, when submitted for review by the
superintendent of public instruction shall be calculated in
accordance with the American Institute of Architects,
Document D101, The Architectural Area and Volume of
Buildings, ((Fanwery—1980)) latest edition, except for the
following areas which shall not be counted:

(1) Exterior covered walkways, cantilevered or support-
ed; ((and))

(2) Exterior porches, including loading platforms; and

(3) Spaces above occupied areas which are either vacant
or primarily housing mechanical and/or electrical equipment.

13049,

The analysis shall be reported on a form prepared by the
superintendent of public instruction.

WSR 95-16-080
PROPOSED RULES
STATE BOARD OF EDUCATION
(Filed July 28, 1995, 4:05 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 95-

Title of Rule: WAC 180-79-241 Internship certificate.
Purpose: To extend the provision for the internship
certification program in order to adequately test the process.
Statutory Authority for Adoption: RCW 28A.410.010.

Statute Being Implemented: RCW 28A.410.010.

Summary: This amendment will extend the provision
for an internship certificate program until August 31, 1999.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Richard M. Wilson, Office of Superintendent of Public
Instruction, Olympia, (360) 753-2298; Implementation:
Larry Davis, State Board of Education, Olympia, (360) 753-
6715; and Enforcement: Theodore E. Andrews, State Board
of Education, Olympia, (360) 753-3222.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule will have
minor or negligible economic impact.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: Department of Labor and Industries
Auditorium, 7273 Linderson Way S.W., Olympia, WA
98501, on September 20, 1995, at 1:30 p.m.

Proposed
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Assistance for Persons with Disabilities: Contact Jim
Rich by September 4, 1995, TDD (360) 664-3631, or (360)
753-6733.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, FAX (206) 586-2357, by September 18, 1995.

Date of Intended Adoption: September 22, 1995.

Larry Davis

Executive Director

AMENDATORY SECTION (Amending WSR 94-13-021,

filed 6/3/94, effective 7/4/94)

WAC 180-79-241 Internship certificate. In order to
broaden the base of persons eligible to pursue teaching
careers, the state board of education establishes a teaching
internship certificate pilot project under the specific circum-
stances set forth below:

Internship certificate.

(1) Candidates shall be eligible for internship certificates
which allow the holder full authority to serve as a part-time
or full-time teacher and will be subject to the local school
district’s evaluation procedures under the following condi-
tions:

(a) Persons must possess a master’s degree and have a
minimum of forty-five quarter hours (thirty semester hours)
in an endorsement area or in a directly related area of study;
or a bachelor’s degree with a minimum of forty-five quarter
hours (thirty semester hours) in an endorsement area or in a
directly related area of study and at least five years of
relevant work experience, subsequent to the bachelor’s
degree, as determined by the college or university;

(b) Candidates must be admitted to an approved
Washington state college or university teacher education
program, and hold a contract for employment as a teacher in
a participating school district or be given written notice of
other program or placement options if the candidate does not
hold a contract. Candidates would be eligible for the
internship certificate only upon completion of the college or
university course work, as specified in subsection (2)(d) of
this section, and employment in a participating school
district;

(c) Notwithstanding the provisions above or other
provisions in this section, in order to conduct a field test of
an alternative model for the internship certificate, Teach for
America resident teachers participating in a professional
teaching residency shall be eligible for internship certificates
for the two years of their residency program if they are
employed by the Seattle School District.

The internship certificate shall be issued for up to two
years. The internship certificates shall be endorsed on the
basis of the academic requirements in WAC 180-79-086. If
a resident teacher does not continue in the program for the
full two years, the certificate shall become invalid when the
resident teacher leaves the program.

Prior to teaching under the internship certificate the
resident teacher shall have studied issues of abuse, child or
adolescent psychology, classroom management, methods of
instruction in the appropriate endorsement area, the legal
responsibilities of the professional educator, reading in the
content area, and the safety and supervision of children.
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If a resident teacher has not completed such study in the
summer training program the Seattle School District shall be
responsible for assuring that each resident teacher has
completed the required study prior to teaching. The resident
teacher shall continue study throughout the two years in
appropriate workshops or courses as determined by the
Seattle School District and Teach for America.

The resident teacher shall receive on-site assistance
throughout the two years.

The assessment of the Professional Teaching Residency
field test will focus specifically on the effective recruitment
of outstanding individuals (especially minority candidates),
the performance-based assessment process, and the teaching
effectiveness demonstrated by the resident teachers who
complete the program.

At the completion of their two-year internships, resident
teachers shall be eligible for the initial certificate upon
recommendation by the Seattle School District and by a
review board of experienced educators. The authorization
for the Teach for America field test extends from the 1994-
95 school year through the 1998-99 school year.

An advisory board shall be established by Teach for
America and the Seattle School District to assure the active
involvement of interested persons, including teachers,
principals, representatives of higher education, administra-
tors, and parents in the ongoing review of the professional
teaching residency program in order:

(i) To assure that the program is consistent with-Seattle
School District goals and priorities; and

(ii) To provide ongoing feedback to Teach for America
and the Seattle School District.

An evaluation of the program shall be completed prior
to the close of the first school year by a professional
education advisory committee subcommittee, which shall
include a site visit to the Seattle School District and the
collection of data from the resident teachers and other
parties, including, but not limited to, relevant students,
teachers, principals, administrators, and parents. Findings
from the evaluations shall be reviewed by the professional
education advisory committee. Recommendations for
continuation, revisions, or discontinuation of the professional
teaching residency program shall be submitted by the
professional education advisory committee to the state board
of education. On the basis of the evaluation, the state board
of education may rescind the authorization for any additional
recruitment of resident teachers prior to the beginning of the
next school year.

Prior to September 1, 1998, the professional education
advisory committee shall review the evaluations of the
teaching residency program and make recommendations to
the state board on its future status.

(2) The college or university approved internship
program shall be designed as follows:

(a) Students shall proceed through the program as a
cohort group;

(b) The program shall be a minimum of forty-five
quarter hours (thirty semester hours) of upper division and/or
graduate study and must meet the state board of education
standards for approved programs;

(c) The program shall provide the intern a minimum of
fifteen quarter hours (ten semester hours) of study prior to
the beginning of the school year, five quarter hours (three
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semester hours) for each quarter/semester of the school year
and fifteen quarter hours (ten semester hours) in the summer
.fol]owing the first year of teaching;

(d) Prior to beginning teaching, the candidate must
complete a minimum of fifteen quarter hours (ten semester
hours) of course work in pedagogy including but not limited
to: Child or adolescent psychology, classroom management,
methods instruction in the appropriate endorsement area, the
legal responsibilities of the professional educator, reading in
a content area, and the safety and supervision of children
(the course work must include forty hours of observation of
school students in learning situations);

(e) During each quarter/semester the interns shall
participate in a college/university three hour seminar weekly
in order to provide the interns with peer interaction and
assistance on issues associated with their teaching experienc-
es;

() The college/university shall assign a college supervi-
sor to work with each intern;

(g) The school district shall assign a staff member to
serve as a mentor (who shall be selected using the criteria
established for the teacher assistance program) for each
intern;

(h) The school district and the college/university shall
specify in detail the resources they will provide and the
procedures they will follow to assure that the intern is
qualified to assume full-time responsibility when placed in
the classroom as a teacher.

(i) The year of internship teaching shall be deemed
comparable to the state board of education student teaching

'requirement, provided, the college/university evaluates the
intern’s teaching as satisfactory. The local school district
evaluation of the intern shall be shared with the college/
university in making its decision;

(j) The internship certificate shall be issued for one year
and may be renewed only once for one additional year to
persons who for good cause were unable to complete the
program upon recommendation by the college or university
where the person is enrolled in the teacher education
program.

(3) At least one college/university and one school
district that meet the following criteria shall be approved by
the state board of education to conduct this pilot program:

(a) Colleges and universities and school districts wishing
to participate in this program must submit joint proposals to
the state board of education for its consideration, provided,
one college/university may have joint agreements with more
than one school district and may include within such
agreements a cooperative arrangement with an educational
service district.

(b) Colleges/universities and school districts shall submit
a detailed description of the program based on the require-
ments in subsection (2) of this section, provided, the state
board of education will consider modifications to the
requirements if the proposal indicates how the intent of the
program can be met in a different curricular design.

(4) The internship teaching program shall be reviewed

nnually by the respective professional education advisory
ioard and evaluated by the professional education advisory
committee during its third year of operation. After receiving
the recommendation from the professional-education adviso-
ry committee, the state board of education shall determine
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whether or not or under what circumstances the pilot project
shall be continued.

(5) The pilot project shall terminate on August 31,
((#595)) 1999, with the exception of the field test described
in subsection (1)(c) of this section unless the state board of
education extends or revises the existing program.

WSR 95-16-081
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed July 28, 1995, 4:07 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
13-048.

Title of Rule: WAC 180-78-160 Evidence of compli-
ance with candidate admission and retention policies pro-
gram standard.

Purpose: To update and correct current language.

Statutory Authority for Adoption: RCW 28A.410.010.

Statute Being Implemented: RCW 28A.410.010.

Summary: This amendment will delete reference to
regulations which ended in 1989 and to tests which are no
longer available.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Richard M. Wilson, Office of Superintendent of Public
Instruction, Olympia, (360) 753-2298; Implementation:
Larry Davis, State Board of Education, Olympia, (360) 753-
6715; and Enforcement: Theodore E. Andrews, State Board
of Education, Olympia, (360) 753-3222,

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule will have
minor or negligible economic impact.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: Department of Labor and Industries
Auditorium, 7273 Linderson Way S.W., Olympia, WA
98501, on September 20, 1995, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Jim
Rich by September 4, 1995, TDD (360) 664-3631, or (360)
753-6733.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, FAX (206) 586-2357, by September 18, 1995.

Date of Intended Adoption: September 22, 1995.

Larry Davis

Executive Director

Proposed
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AMENDATORY SECTION (Amending Order 26-88, filed

12/14/88)

WAC 180-78-160 Evidence of compliance with

candidate admission and retention policies program
standard. The following evidence shall be evaluated to
determine whether each professional preparation program is
in compliance with the candidate admission and retention
policies program standard of WAC 180-78-140(4):

" (1) Incentives and affirmative action procedures have
been established to recruit quality candidates from under rep-
resented groups including those from diverse economic,
racial, and cultural backgrounds. Support programs are
provided to assist such candidates in successfully completing
the professional preparation program.

(2) Admission requirements to the professional prepara-
tion programs include:

(a) A minimum 2.5 college or university undergraduate
grade point average (based upon a zero to four point scale)
calculated on the basis of the most recent 45 quarter (30
semester) credits.

(b) Evidence that the candidate is competent in the basic
skills required for oral and written communication and
computation.

(c) A combined score of not less than the state-wide
median score for the prior school year scored by all persons

taking the ((WashingtenPre-CollegeTest(WPRCH-oran
'.:. /e ARG ara-S€ore-o0n ."-‘;";3-:;"-:“.;": -"-
Scholastic Aptitude Test (SAT) or the American College
Test (ACT)((;-or-the-Graduate-Reeord-Examination(GRE):

5)) Provided, That persons who have completed a

baccalaureate or higher degree or who are twenty-one years
of age or older, who have completed two or more years of
college level work, and who have demonstrated in such
course work, including a written essay, the competencies set
forth in (b) and (c) of this subsection, shall be exempted
from meeting_such requirements.

(e) Provided further, That a candidate who does not
meet one of the criteria within this subsection may be
admitted on probationary status if the college or university
provides individual tutorial assistance to such candidate and
the candidate is required to meet the above stated criteria
prior to participation in a field experience and exiting from
the approved preparation program.
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(3) Criteria for the selection and retention of candidates
are relevant to the attainment of program outcomes and
available for review by applicants, students, and faculty.'
These written criteria may include, but not be limited to,
faculty recommendations, evidence of demonstrated compe-
tency in academic and professional work, and written
recommendations from appropriate professionals in the
schools.

(4) A written process exists describing the procedures
for:

(a) Counseling and advising students about progress and
retention in the professional preparation program.

(b) Supervision and evaluation relative to the completion
of the professional preparation program.

(c) The appeal process for decisions relative to admis-
sion or retention in the professional preparation program.

(d) Providing information to candidates regarding supply
and demand conditions in the candidate’s field.

(e) Admission and retention of nontraditional candidates,
such as midcareer candidates who wish to enter professional
preparation programs, if established.

WSR 95-16-082
PROPOSED RULES
STATE BOARD OF EDUCATION
(Filed July 28, 1995, 4:10 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
13-046. ‘
Title of Rule: WAC 180-79-062 Approved baccalaure-
ate degree—Definition.

Purpose: To add clarifying language to ensure consis-
tent application of rule.

Statutory Authority for Adoption: RCW 28A.410.010.

Statute Being Implemented: RCW 28A.410.010.

Summary: This amendment will specify how many
credits are needed to use an endorsement area in lieu of an
approved baccalaureate degree.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Richard M. Wilson, Office of Superintendent of Public
Instruction, Olympia, (360) 753-2298; Implementation:
Larry Davis, State Board of Education, Olympia, (360) 753-
6715; and Enforcement: Theodore E. Andrews, State Board
of Education, Olympia, (360) 753-3222.

Name of Proponent: State Board of Education, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See above.

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rule will have
minor or negligible economic impact.

Section 201, chapter 403, Laws of 1995, does not apply‘
to this rule adoption.
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Hearing Location: Department of Labor and Industries
Auditorium, 7273 Linderson Way S.W., Olympia, WA
'98501, on September 20, 1995, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Jim
Rich by September 4, 1995, TDD (360) 664-3631, or (360)
753-6733.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, FAX (206) 586-2357, by September 18, 1995.

Date of Intended Adoption: September 22, 1995.

Larry Davis

Executive Director

AMENDATORY SECTION (Amending Order 3-88, filed
2/17/88)

WAC 180-79-062 Approved baccalaureate degree—
Definition. "Approved baccalaureate degree" for the
purpose of this chapter means a baccalaureate from a
regionally accredited college or university in any of the
subject areas of the endorsement listed in WAC 180-79-080.
Such degrees shall require the completion of at least forty-
five quarter hours (thirty semester hours) of course work in
the subject area: Provided, That a candidate who holds a
baccalaureate degree in another academic field will not be
required to obtain a second baccalaureate degree if the
candidate provides evidence to the superintendent of public
instruction that he or she has completed the required forty-
five quarter or thirty semester hours of course work in one
of the subject areas of the endorsements listed in WAC 180-

' 79-080.

WSR 95-16-086
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed July 31, 1995, 10:15 am.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
11-006.

Title of Rule: WAC 388-330-010 Purpose and authority
and 388-330-035 Appeal of disqualification.

Purpose: Provides an appeal process for persons
disqualified from employment in a child care facility because
of a finding or allegation of child abuse or neglect.

Statutory Authority for Adoption: RCW 74.15.030.

Statute Being Implemented: RCW 74.15.030.

Summary: Would permit a person disqualified from
employment in a child care facility because of alleged child
abuse or neglect to have an adjudicative hearing.

Reasons Supporting Proposal: Such persons may have
a constitutional right to a hearing.

Name of Agency Personnel Responsible for Drafting:
Barry Fibel and Richard McCartan, Olympia, 753-0204;
Implementation: Barry Fibel, Olympia, 753-0204; and

'Enforcement: Rosalyn Oreskevich, Olympia, 586-4031.

Name of Proponent: Attorney General’s Office,

governmental and American Civil Liberties Union, public.
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Rule is necessary because of federal law, the Bill of
Rights.

Explanation of Rule, its Purpose, and Anticipated
Effects: Protects the civil rights of persons who are disquali-
fied from employment in child care facilities because of a
child abuse allegation. The rule would give such persons the
right to an adjudicative hearing and require that the file be
amended if the hearing supports the person.

Proposal Changes the Following Existing Rules: See
above. Changes WAC 388-330-010 so that it is clear that
the chapter pertains to CPS information as well as criminal
history information.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The rules do not
impose a cost on the child care industry, but only on small
numbers of prospective employees who are disqualified
because of a finding of abuse or neglect. Those persons
may have to pay for legal representation if they request a
hearing.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Social and Health
Services is not among the departments listed in subsection
(5)(a)(i) of that section which specifies to whom the section
applies.

Hearing Location: OB-2 Auditorium, 1115 Washington
Street S.E., Olympia, WA 98504, on September 26, 1995, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact Office
of Vendor Services by September 12, 1995, TDD (360) 753-
4542, or SCAN 234-4542.

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Vendor Services, P.O. Box 45811, Olympia,
WA 98504, Identify WAC Numbers, FAX (360) 586-8487,
by September 19, 1995.

Date of Intended Adoption: September 28, 1995.

July 31, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

AMENDATORY SECTION (Amending Order 3534, filed
7/13/93, effective 8/13/93)

WAC 388-330-010 Purpose and authority. This
chapter establishes policy within the department of social
and health services for conducting ((erimi i i
of)) background inquiries and checks of Washington state
((patrel’s)) child abuse information files on those licensed or
authorized by the department to care for children or devel-
opmentally disabled persons. Such inquiries are required
under RCW 74.15.030.

NEW SECTION

WAC 388-330-035 Appeal of disqualification. (1)
Whenever a person in good faith desires employment in an
agency licensed under chapter 74.15 RCW, the person, prior
to applying for employment, upon request, may receive from
the department an informal meeting on whether the person
is disqualified from employment for not meeting the mini-
mum requirements pursuant to chapter 74.15 RCW or rules
promulgated thereunder. If the department during employ-
ment or at the time of employment, determines that a person

Proposed
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is disqualified from employment with a child care agency for
not meeting minimum requirements under chapter 74.15
RCW or rules promulgated thereunder, the department shall
give written notice of disqualification to the person. The
notice shall state what the person is disqualified from doing,
the reasons for the disqualification, and the applicable law
under which the person is disqualified.

(2) The procedures in RCW 43.20A.205 shall apply
whenever the department issues a notice of disqualification
to a person. If the disqualified person requests an adjudica-
tive proceeding, the department shall have the burden of
proving disqualification by a preponderance of the evidence.

(3) A licensee under chapter 74.15 RCW may not allow
a person disqualified under subsection (1) of this section to
be employed by or associate with the licensee’s agency.
Disqualification of a person may not be contested by a
licensee.

(4) The provisions of this section do not preclude the
department from taking any action against a licensee in
accordance with chapter 74.15 RCW or rules promulgated
thereunder.

(5) If a notice of disqualification is based on a prior
department finding of abuse or neglect, and after a fair
hearing it is determined that the allegations are not supported
by a preponderance of the evidence, the department’s records
shall be supplemented to so state.

(6) The department in accordance with WAC 388-330-

030 may remove a disqualification based on conviction of a
crime.
The department may remove a disqualification based on a
reason other than conviction of a crime if the disqualified
person demonstrates by clear, cogent, and convincing
evidence that the person is sufficiently rehabilitated to
warrant public trust and to comply with the requirements of
chapter 74.15 RCW or the rules promulgated thereunder.

WSR 95-16-088
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed July 31, 1995, 1:44 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
11-090.

Title of Rule: Chapter 308-330 WAC, Washington
model traffic ordinance.

Purpose: To incorporate legislation enacted during 1995
ordinary session and first special session and making
administrative corrections.

Other Identifying Information: ESHB 1820 (chapter
360), SSB 5141 (chapter 332), ESSB 5685 (chapter 256),
and SB 6077 (chapter 17, 1st sp. sess.).

Statutory Authority for Adoption: RCW 45.90.010.

Statute Being Implemented: Chapters 360, 332, and
256, Laws of 1995; chapter 17, Laws of 1995 1st sp. sess.

Summary: Amendment of chapter 308-330 WAC,
Model traffic ordinance updates local ordinances to incorpo-
rate traffic law legislation.

Reasons Supporting Proposal: Amendment of this
WAC chapter effectively amends local government traffic
ordinances and standardizes traffic enforcement.
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Name of Agency Personnel Responsible for Drafting
and Implementation: Jack L. Lince, 1125 Washington
Street, Olympia, WA, (306) [360] 902-3773; and Enforce-
ment: Nancy Kelly, 1125 Washington Street, Olympia, WA,
(306) [360] 902-3754.

Name of Proponent: Department of Licensing, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: No new sections added.

Proposal Changes the Following Existing Rules: WAC
308-330-300 amended to reference ESSB 5685 changes;
WAC 308-330-305 amended to repeal RCW 46.16.710,
sunset on July 1, 1993; WAC 308-330-307 amended to
reference SSB 5141 changes; WAC 308-330-316 amended
to reference ESHB 1820 changes; WAC 308-330-330
amended to reference ESSB 5685 changes; WAC 308-330-
406 amended to reference ESHB 1820 changes; WAC 308-
330425 amended to reference SSB 5141 changes; and WAC
308-330-454 amended to correct WSR 94-01-082 drafting
error.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
determined that these rule amendments are not subject to the
Regulatory Fairness Act because the rules are for the
purpose of implementing the requirement of chapters of
Laws of 1995 and will not impact businesses.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: Room 301, Highways-Licenses
Building, 1125 Washington Street S.E., Olympia, WA, on
September 8, 1995, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Jack
Lince by September 6, 1995, TDD (306) {360] 664-8885.

Submit Written Comments to: Jack Lince, Department
of Licensing, P.O. Box 2759, Olympia, WA 98507-2957,
FAX (360) 664-0831, by September 6, 1995.

Date of Intended Adoption: September 15, 1995.

July 31, 1995
Nancy Kelly
Administrator

AMENDATORY SECTION (Amending WSR 94-23-029,
filed 11/8/94, effective 12/9/94)

WAC 308-330-300 RCW sections adopted—Certifi-
cates of ownership and registrations. The following
sections of the Revised Code of Washington (RCW) pertain-
ing to vehicle certificates of ownership and registrations as
now or hereafter amended are hereby adopted by reference
as a part of this chapter in all respects as though such
sections were set forth herein in full: RCW 46.12.070,
46.12.080, 46.12.101, 46.12.102, 46.12.250, 46.12.260,
46.12.270, 46.12.300, 46.12.310, 46.12.320, 46.12.330,
46.12.340, 46.12.350, ((and)) 46.12.380, and 46.12.—-
(section 1, chapter 256, Laws of 1995).
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AMENDATORY SECTION (Amending WSR 94-01-082,
.ﬂled 12/13/93, effective 7/1/94)

WAC 308-330-305 RCW sections adopted—V ehicle
licenses. The following sections of the Revised Code of
Washington (RCW) pertaining to vehicle licenses as now or
hereafter amended are hereby adopted by reference as a part
of this chapter in all respects as though such sections were
set forth herein in full: RCW 46.16.010, 46.16.011,
46.16.022, 46.16.023, 46.16.025, 46.16.028, 46.16.030,
46.16.048, 46.16.088, 46.16.135, 46.16.140, 46.16.145,
46.16.170, 46.16.180, 46.16.240, 46.16.260, 46.16.290,
46.16.316, 46.16.381, 46.16.390, 46.16.500, 46.16.505, and
46.16.595((-and-46-16-10)).

AMENDATORY SECTION (Amending WSR 94-23-029,
filed 11/8/94, effective 12/9/94)

WAC 308-330-307 RCW sections adopted—Driver
licenses-identicards. The following sections of the Revised
Code of Washington (RCW) pertaining to driver licenses and
identification cards as now or hereafter amended are hereby
adopted by reference as a part of this chapter in all respects
as though such sections were set forth herein in full: RCW
46.20.021, 46.20.022, 46.20.025, 46.20.027, 46.20.031,
46.20.041, 46.20.045, 46.20.190, 46.20.220, 46.20.308,
((46-26-369;)) 46.20.336, 46.20.338, 46.20.342, 46.20.343,
46.20.344, ((46-20-365;)) 46.20.391, 46.20.394, 46.20.410,
46.20.420, 46.20.430, 46.20.435, 46.20.500, 46.20.510,
46.20.550, ((end)) 46.20.750, and 46.20.—- (section 3,
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AMENDATORY SECTION (Amending WSR 94-01-082,
filed 12/13/93, effective 7/1/94)

WAC 308-330-330 RCW sections adopted—Motor
vehicle wreckers. The following section of the Revised
Code of Washington (RCW) pertaining to motor vehicle
wreckers as now or hereafter amended is hereby adopted by
reference as a part of this chapter in all respects as though
such section were set forth herein in full: RCW 46.80.010
and 46.80.060.

AMENDATORY SECTION (Amending WSR 94-01-082,
filed 12/13/93, effective 7/1/94)

WAC 308-330-406 RCW sections adopted—Aban-
doned, unauthorized, and junk vehicle tow truck opera-
tors. The following sections of the Revised Code of
Washington (RCW) pertaining to abandoned, unauthorized,
and junk vehicle tow truck operators as now or hereafter
amended are hereby adopted by reference as a part of this
chapter in all respects as though such sections were set forth
herein in full: RCW 46.55.010, 46.55.020, 46.55.030,
46.55.035, 46.55.037, 46.55.040, 46.55.050, 46.55.060,
46.55.063, 46.55.070, 46.55.080, 46.55.085, 46.55.090,
46.55.100, 46.55.105, 46.55.110, 46.55.113, 46.55.120,
46.55.130, 46.55.140, 46.55.150, 46.55.160, 46.55.170,
46.55.230, 46.55.240, ((ead)) 46.55.910, and 46.55.—-
(section 2, chapter 360, Laws of 1995).

AMENDATORY SECTION (Amending WSR 94-23-029,

.chapter 332, Laws of 1995).

AMENDATORY SECTION (Amending WSR 94-01-082,
filed 12/13/93, effective 7/1/94)

WAC 308-330-316 RCW sections adopted—Vehicle
lighting and other equipment. The following sections of
the Revised Code of Washington (RCW) pertaining to
vehicle lighting and other equipment as now or hereafter
amended are hereby adopted by reference as a part of this
chapter in all respects as though such sections were set forth
herein in full: RCW 46.37.010, 46.37.020, 46.37.030,
46.37.040, 46.37.050, 46.37.060, 46.37.070, 46.37.080,
46.37.090, 46.37.100, 46.37.110, 46.37.120, 46.37.130,
46.37.140, 46.37.150, 46.37.160, 46.37.170, 46.37.180,
46.37.184, 46.37.185, 46.37.186, 46.37.187, 46.37.188,
46.37.190, 46.37.193, 46.37.196, 46.37.200, 46.37.210,
46.37.215, 46.37.220, 46.37.230, 46.37.240, 46.37.260,
46.37.270, 46.37.280, 46.37.290, 46.37.300, 46.37.310,
46.37.340, 46.37.351, 46.37.360, 46.37.365, 46.37.369,
46.37.375, 46.37.380, 46.37.390, 46.37.400, 46.37.410,
46.37.420, 46.37.423, 46.37.424, 46.37.425, 46.37.430,
46.37.435, 46.37.440, 46.37.450, 46.37.460, 46.37.465,
46.37.467, 46,37.470, 46.37.480, 46.37.490, 46.37.500,
46.37.510, 46.37.513, 46.37.517, 46.37.520, 46.37.522,
46.37.523, 46.37.524, 46.37.525, 46.37.527, 46.37.528,
46.37.529, 46.37.530, 46.37.535, 46.37.537, 46.37.539,
46.37.540, 46.37.550, 46.37.560, 46.37.570, 46.37.590,
46.37.600, 46.37.610, ((and)) 46.37.620, and 46.37.—-

'iection 1, chapter 360, Laws of 1995).

[143]

filed 11/8/94, effective 12/9/94)

WAC 308-330-425 RCW sections adopted—Reckless
driving, vehicular homicide and assault. The following
sections of the Revised Code of Washington (RCW) pertain-
ing to reckless driving, driving while under the influence of
intoxicating liquor or any drug, vehicular homicide and
assault as now or hereafter amended are hereby adopted by
reference as a part of this chapter in all respects as though
such sections were set forth herein in full: RCW 46.61.500,
46.61.502, 46.61.504, 46.61.506, 46.61.517, 46.61.519,
46.61.5191, 46.61.5195, 46.61.525, 46.61.527, 46.61.530,
46.61.535, 46.61.540, ((46-61-5051-—46-61-5052;
46:61-5653;)) 46.61.5054, 46.61.5057, ((ard)) 46.61.5058,
46.20.309, and 46.61.— (section 5, chapter 332, Laws of

1995).

AMENDATORY SECTION (Amending WSR 94-01-082,
filed 12/13/93, effective 7/1/94)

WAC 308-330-454 Stopping, standing, and parking
of buses and taxicabs regulated. (1) The operator of a bus
shall not stop, stand, or park such vehicle upon any highway
at any place other than a designated bus stop. This provision
shall not prevent the operator of a bus from temporarily
stopping in accordance with other stopping, standing, or
parking regulations at any place for the purpose of and while
actually engaged in the expeditious loading or unloading of
passengers or their baggage.

(2) The operator of a bus shall enter a bus stop or
passenger loading zone on a highway in such a manner that
the bus when stopped to load or unload passengers or
baggage shall be in a position with the right front wheel of
such vehicle not farther than eighteen inches from the curb

Proposed

PROPOSED
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and the bus approximately parallel to the curb so as not to
unduly impede the movement of other vehicular traffic.

(3) The operator of a taxicab shall not stop, stand, or
park such vehicle upon any highway at any place other than
in a designated taxicab stand. This provision shall not
prevent the operator of a taxicab from temporarily stopping
in accordance with other stopping, standing, or parking
regulations at any place for the purpose of and while actually
engaged in the expeditious loading or unloading of passen-
gers.

WSR 95-16-101
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed July 31, 1995, 5:00 p.m.]

The Department of Social and Health Services is withdraw-
ing proposal of WAC 388-330-010 and 388-330-035.
Children, youth and family services is withdrawing WAC
388-330-010 and 388-330-035 filed under WSR 95-16-086.

If you have any questions, please call Sharon Staley, Rules
Coordinator, at 902-7540.
: Jeanette Sevedge-App

Acting Chief

Office of Vendor Services

WSR 95-16-108
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed August 1, 1995, 1:41 p.m.]

Supplemental Notice to WSR 95-12-064.

Preproposal statement of inquiry was filed as WSR 94-
24-015.

Title of Rule: WAC 314-16-196 Class H restaurant—
Floor space requirements—Conditions for service bar only
premises.

Purpose: Prescribes the floor space requirements for
Class H liquor licensed premises and regulates how the
space within the licensed premises may be used.

Statutory Authority for Adoption: RCW 66.08.030.

Summary: The existing rule explains how portions of
licensed premises may be used, how licensees may provide
liquor service in specific locations and other requirements of
the Class H licensed premises. The proposal clarifies
existing language and eliminates language which is consid-
ered confusing.

Reasons Supporting Proposal: The proposed language
makes it easier for licensees to comply with the regulations,
improves the manner in which they may maintain compli-
ance and eliminates confusing language. The proposal also
defines words frequently used and standardizes language.

Name of Agency Personnel Responsible for Drafting
and Implementation: David Goyette, Assistant Director,
Reg. Ser., 1025 East Union, Olympia, (360) 753-2724; and
Enforcement: Gary Gilbert, Assistant Director, Enforcement
Division, 1025 East Union, Olympia, (360) 586-3052.

Proposed
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Name of Proponent: Washington State Liquor Control
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule revises floor space requirements for Class
H licensees and makes the calculations for determining
compliance easier. Further, terms which may have more
than a single meaning are specifically defined to eliminate
the possibility for confusion or misinterpretation.

Proposal Changes the Following Existing Rules: The
definitions should eliminate confusion. The clarification on
floor space requirements are more carefully described and
existing rule is relaxed in order to make compliance easier,

yet maintain the basic concept that a Class H license is

issued to a bona fide restaurant.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The intent and purpose
of the proposal is to make compliance earlier, reduce
confusion and generally bring the existing rule’s require-
ments into a position to accurately reflect the current
operating conditions.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Washington State Liquor Control
Board is not one of the agencies identified therein.

Hearing Location: Washington State Liquor Control
Board, Distribution Center, 4401 East Marginal Way South,
Seattle, WA, on September 6, 1995, at 9:30 a.m.

- Assistance for Persons with Disabilities: Contact ATT
TTY/TDD Relay by September 5, 1995, TDD (800) 833-
6388.

Submit Written Comments to: M. Carter Mitchell,
Washington State Liquor Control Board, P.O. Box 43080,
Olympia, WA 98504-3080, FAX (360) 664-9689, by
September 5, 1995.

Date of Intended Adoption: September 13, 1995.

August 1, 1995
Joe McGavick
Chair

AMENDATORY SECTION (Amending WSR 93-10-092,
filed 5/4/93, effective 6/4/93)

WAC 314-16-196 Class H restaurant—Floor space
requirements—Conditions for service bar only premises.
(1) Definitions. For the purpose of this section:

(2) "Banquet room” means any room used primarily for
the sale and service of food and liguor to private groups.

(b) "Cabaret" means a dining area also used to conduct
entertainment such as live music, patron dancing, comedy
and floor shows.

(c) "Cocktail lounge" means that portion of a licensed
premises used primarily for the preparation, sale and service
of liquor. Persons under twenty-one years of age are not
permitted to enter a cocktail lounge except as otherwise
provided under this title.

(d) "Public service area" means those public areas where
food and/or liquor is normally sold and served to the general
public.

(e) "Dining room" means that area dedicated to the sale
and service of food with liquor being incidental to dining.
A dining area must be separate and apart from a dance floor,
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entertainment stage, cocktail lounge or game area except if
written permission is given by the board to use a dining area

WSR 95-16-108

((erder-and-piek-up-their-drinks)) not be seated or allowed to

consume food or liquor at the service bar(s).

'during specified times as a cabaret area.

() "Service bar" means any fixed or portable table,
counter, cart or similar work station primarily used to
prepare, mix, serve and sell liquor for pickup only, by
employees and customers.

(2) Before the board shall issue a Class H license to a
bona fide restaurant, the applicant shall submit, as a part of
or in addition to the blueprint required by WAC 314-16-190
(2)(a), a scale drawing one-quarter inch equals one foot of
the proposed premises indicating that the area designated as
the primary dining room(s) comprises at least ((fifty-one))
fifteen percent of the total public service area (({

_— : T , ):

Provided, ) . L
(a) Banquet rooms are permitted without limitations as
to number or size((3)).

(b) ((Other-eusiomer-service-arease—waiting-rooms;

£23)) Routine sale and service of liquor in a banquet

(3) The boundary of a cocktail lounge or other restricted
area shall be clearly defined as a separate and distinct area
by fixed or movable barriers, including, but not limited to,
railings, ropes and stanchions, shrubbery or other closely
placed plantings, etc.

(a) Restricted area entrances may be no wider than ten
feet.

_(b) Minor prohibited signs as required by WAC 314-16-
025 must be placed at all restricted area entrances and other
locations as necessary.

(c) The licensee is responsible to construct and post
restricted area boundaries to reasonably prevent unauthorized
persons from entering such areas.

(d) Movable barriers may not be placed so as to reduce
the required dining area to less than fifteen percent.

(4) In Class H premises with a cocktail lounge, any
portable service bar(s) may be placed in, or moved about,
public service areas other than the area(s) without need for
separate board approval.

{a) Any permanently fixed service bar(s) must be
included as part of original floor plans or submitted as an
alterations request, requiring board approval.

(b) Customers may not be seated or allowed to consume
food or liquor at the service bar(s).

(5) Class H licensees/applicants may have a service
bar(s) without regard to the floor space requirements of
subsection (((1)) (2) of this section, in lieu of a cocktail

'ounge on the following conditions:

'room to the public requires written board approval.

(a) Location of ((the)) permanently fixed service bar(s)
shall be approved, in writing, by the board.
(b) ((Servi i i

—orH )) Customers may
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(c) Liquor sale, service and consumption may take place
only during hours that the full restaurant menu is available
and a chef or cook is on duty.

((639)) (d) A Class H licensed restaurant having a
service bar(s) (( i i )) only,
is not eligible for entertainment except for the added activity
of live background music. Written board approval is
required.

((€4)) (6) If the board issues a Class H license to a
bona fide restaurant which has a service bar in lieu of an
approved cocktail lounge and the licensee subsequently
applies for approval to install a cocktail lounge, the board
will process such a change in the same manner as an
application for a new Class H license (i.e. notice will be
posted at the premises, notice will be given to local officials,
and nearby churches and schools will be notified).

(7) The board may approve variations to the floor space
requirement of this subsection where the applicant/licensee
can demonstrate to the satisfaction of the board that the
proposed layout would best suit the available floor space.

WSR 95-16-109
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 93-16—Filed August 1, 1995, 3:17 p.m.)

Continuance of WSR 95-15-104.

Preproposal statement of inquiry was filed as WSR 94-
21-040. ‘

Title of Rule: Chapter 173-354 WAC, Used oil stan-
dards.

Purpose: To add hearing dates.

Hearing Location: September 12, 1995, at 7-9 p.m., at
the Snohomish County Administrative Annex, Hearing
Room, Courthouse Complex, Everett, Washington; and on
September 14, 1995, at 6-8 p.m. at the Spokane Public
Library, Conference Room 1B, 300 Riverside, Spokane, WA.

Assistance for Persons with Disabilities: Contact Dave
Nightingale by September 5, 1995, TDD (360) 407-6006.

Submit Written Comments to: David Nightingale,
Department of Ecology, P.O. Box 47600, Olympia, WA
98504-7600, FAX (360) 407-6102, by September 21, 1995.

Date of Intended Adoption: October 10, 1995.

August 1, 1995
Mary Riveland
Director

WSR 95-16-113
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed August 1, 1995, 3:58 p.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 95-
15-003. ‘
Title of Rule: Waivers for restructuring purposes.
Purpose: Establishing new waiver policies and proce-
dures.

Proposed

PROPOSED
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Statutory Authority for Adoption: Chapter 28A.630
RCW, chapter 208, Laws of 1995.

Summary: The rule is needed to implement new waiver
authority granted to the State Board of Education and the
Office of Superintendent of Public Instruction pursuant to
HB 1224 (chapter 208, Laws of 1995).

Reasons Supporting Proposal: Establishing new waiver
policies and procedures and reduce paperwork for school
districts and to streamline the waiver request process.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Larry Davis, State Board
of Education, Olympia, 753-6715.

Name of Proponent: State Board of Education, govern-

 mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed new sections that are necessary to
meet the requirements of chapter 208, Laws of 1995, relating
to waivers to assist educational restructuring are included in
the comprehensive waiver chapter. This is an effort to
reduce paperwork for school districts and to streamline the
waiver request process.

Proposal Changes the Following Existing Rules: The
proposed amended sections of rules relating to basic educa-
tion waivers have been consolidated into one comprehensive
waiver chapter. ,

No small business economic impact statement has been
prepared under chapter 19.85 RCW.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: Department of Labor and Industries
Auditorium, 7273 Linderson Way S.W., Olympia, WA
98501, on September 20, 1995, at 1:30 p.m.

Assistance for Persons with Disabilities: Contact Jim
Rich by September 4, 1995, TDD (360) 664-3631, or (360)
753-6733.

Submit Written Comments to: Rules Coordinator, State
Board of Education, P.O. Box 47206, Olympia, WA 98504-
7206, FAX (360) 586-2357, by September 18, 1995.

Date of Intended Adoption: September 22, 1995.

Larry Davis

Executive Director

Chapter 188-18 WAC
WAIVERS FOR RESTRUCTURING PURPOSES

[NEW_SECTION]

WAC 180-18-010 Authority. The authority for this
chapter is RCW 28A.305.140, RCW 28A.600.010, and HB
1224 (Chapter 208, Laws of 1995) which authorize the state
board of education to adopt rules that implement and ensure
compliance with the basic program of education require-
ments and such related requirements as may be established
by the state board of education.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

Proposed
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{NEW_SECTION]

WAC 180-18-020 Purpose. The purpose of this
chapter is to establish policies and procedures and to
facilitate and support school districts in their educational
improvement efforts.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

[NEW_SECTION]

WAC 180-18-030 Waivers from total program hour
offerings, teacher contact hours requirements, and self
study requirements. (a) A district desiring to implement a
local restructuring plan to provide an effective educational
system to enhance the educational program for all students
may apply to the state board of education for a waiver from
the total program hour offerings requirements and basic
skills/work skills percentages/instructional hours require-
ments pursuant to RCW 28A.150.200 through 28A.150.220
and subsections (2) through (6) of section WAC 180-16-200.
If a school district intends to waive total program hour
offerings requirements under this subsection, it shall make
available to students enrolled in kindergarten at least a total
instructional offering of four hundred fifty hours, and to
students enrolled in grades one through twelve at least a
district-wide annual average total instructional hour offering
of one thousand hours. The state board of education shall
grant said initial waiver requests pursuant to RCW
28A.305.140 and WAC 180-18-050 for three school years.

(b) A district desiring to implement a local restructurin
plan to provide an effective educational system to enhanc
the educational program for all students may apply to the
state board of education for a waiver from the classroom
teacher contact hours requirement pursuant to RCW
28A.305.140 and WAC 180-16-205(5). In the event that a
district develops an educational excellence component(s)
which consists of less than the twenty-five hours of average
teacher contact and the district determines but for the
inclusion of this component(s) that it would meet the twenty-
five hour average teacher contact requirement, the district
may apply for a waiver of the inclusion of this component(s)
within the calculations. The state board of education shall
grant said initial waiver request pursuant to RCW
28A.305.140 and WAC 180-18-050 for three school years.
The state board of education recognizes the critical and
legitimate need for districts to provide staff time for planning
to facilitate restructuring efforts. The Board also recognizes
the critical nature of the student-teacher relationship to the
learning process. It is the position of the state board of
education that districts, in considering applying for a waiver
under this subsection, very carefully balance the need to
provide staff planning time, and the need for student-teacher
contact time to support the opportunity for optimum student
academic performance. The board strongly encourages
districts to consider other means to provide planning time for
staff.

(c) A district desiring to implement a local restructurir;a

plan to provide an effective educational system to enhan
the educational program for all students may apply to th
state board of education for a waiver from the self study
requirements pursuant to RCW 28A.305.140 and WAC 180-
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53-070 (1)(3). The state board of education shall grant said
initial waiver requests pursuant to RCW 28A.305.140 and
WAC 180-18-050 for three school years.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

[NEW SECTION]

WAC 180-18-040 Waivers from minimum one
hundred eighty day school year requirement and student-
to-teacher ratio requirement. (a) A district desiring to
implement a local restructuring plan to provide an effective
educational system to enhance the educational program for
all students in the district or for individual schools in the
district may apply to the state board of education for a
waiver from the provisions of the minimum one hundred
eighty day school year requirement pursuant to RCW
28A.150.220(5) and WAC 180-16-215 by offering the
equivalent in annual minimum program hour offerings as
prescribed in RCW 28A.150.220 in such grades as are
conducted by such school district. The state board of
education may grant said initial waiver requests for up to
three school years.

(b) A district desiring to implement a local restructuring
plan to provide an effective educational system to enhance
- the educational program for all students in the district or for
individual schools in the district may apply to the state board
of education for a waiver from the student-to-teacher ratio
requirement pursuant to RCW 28A.150.250 and WAC 180-

16-210, which require the ratio of the FTE students to
.dndergarten through grade three FTE classroom teachers

shall not be greater than the ratio of the FTE students to
FTE classroom teachers in grades four through twelve. The
state board of education may grant said initial waive
requests for up to three school years. '

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser's office.

[NEW SECTION]

WAC 180-18-050 Local restructuring plan require-
ments to obtain waiver. (a) State board of education
approval of district waiver requests pursuant to WAC 180-
18-030 and 180-18-040 shall occur at a state board meeting
prior to implementation. A district’s waiver application shall
be in the form of a resolution adopted by the district board
of directors which includes a request for the waive and a
plan for restructuring the educational program of one or
more schools which consists of at least the following
information:

(I) Identification of the requirements to be waived;

(ii) Specific standards for increased student learning that
the district expects to achieve;

(iii) How the district plans to achieve the higher
standards, including timelines for implementation;

(iv) How the district plans to determine if the higher
standards are met;

. (v) Evidence that the board of directors, teachers,
dministrators, and classified employees are committed to
working cooperatively in implementing the plan; and
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(vi) Evidence that opportunities were provided for
parents and citizens to be involved in the development of the
plan.

(b) The application for a waiver and all supporting
documentation must be received by the state board of
education at least thirty days prior to the state board of
education meeting where consideration of the waiver shall
occur. The state board of education shall review all applica-
tions and supporting documentation to insure the accuracy of
the information. In the event that deficiencies are noted in
the application or documentation, districts will have the
opportunity to make corrections and to seek state board
approval at a subsequent meeting.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

[NEW SECTION]

WAC 180-18-060 Waiver renewal procedure. (a)
Waiver requests related to WAC 180-18-030 which are
granted by the state board of education pursuant to WAC
180-18-030 and 180-18-050 shall be renewed every three
years upon the state board of education receiving a renewal
request from the school district board of directors. Before
filing the request, the school district shall conduct at least
one public meeting to evaluate the educational programs that
were implemented as a result of the waivers. The request to
the state board of education shall include information
regarding the activities and programs implemented as a result
of the waivers, whether higher standards for students are
being achieved, and a summary of the comments received at
the public meeting or meetings.

(b) Waiver requests related to WAC 180-18-040 which
are granted by the state board of education pursuant to WAC
180-18-030 and 180-18-050 may be renewed every three
years upon the state board of education receiving a renewal
request form the school district board of directors. Before
filing the request, the school district shall conduct at least
one public meeting to evaluate the educational programs that
were implemented as a result of the waivers. The request to
the state board of education shall include information
regarding the activities and programs implemented as a result
of the waivers, whether higher standards for students are
being achieved, and a summary of the comments received at
the public meeting or meetings.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

[INEW SECTION]

WAC 180-18-080 Alternative waiver application
procedure. In lieu of the waiver application procedures
under WAC 180-18-030, 180-18-040, and 180-18-050, a
school district may request the waivers listed in WAC 180-
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18-030 and 180-18-040 through the Application for Entitle-
ment to Basic Education Funding, Form SPI M-808.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

- AMENDATORY SECTION (Amending Order 5-94, filed

1/19/94, effective 2/19/94)

WAC 180-16-200 Total program hour offering—
Basic skills and work skills requirements—Waiver. (1)
Total program hour offering—Definition.

(a) Each school district shall make available to students
enrolled at least a total program hour offering as set forth in
subsections (2) through (6) of this section. For the purpose
of this section, "total program hour offering” shall mean
those hours of sixty minutes each, inclusive of intermissions
for class changes, recess and teacher/parent-guardian
conferences which are planned and scheduled by the district
for purposes of discussing students’ educational needs or
progress—exclusive of time actually spent for eating lunch-
time meals—when students are provided the opportunity to
engage in educational activity planned by and under the
direction of school district staff, as directed by the adminis-
tration and board of directors of the district.

For special education/handicapped programs operating
in separate facilities in a school district, do not exclude the
time actually spent for eating lunchtime meals if that time is
specifically identified and utilized as instructional meal
training for each student in the program.

(b) Adjustments of program hour offerings between
grade level groupings. Any school district may petition the
state board of education for a reduction in the total program
hour offering requirements for one or more of the grade
level groupings specified in subsections (2) through (6) of
this section. The state board of education shall grant all
such petitions that are accompanied by an assurance that the
minimum total program hour offering requirements in one or
more other grade level groupings will be exceeded concur-
rently by no less than the number of hours of the reduction.

(c) Each school district shall make available to students
enrolled at least an instructional hour offering as set forth in
subsections (3) through (6) of this section. For the purpose
of this section, "instructional hour offering" shall mean those
hours of sixty minutes each—exclusive of recess time,
passing time, total lunch intermission time, and
nonaccountable release time on early dismissal days—when
students are provided the opportunity to engage in the basic
skills and/or work skills offered by and under the direction
of school district staff, as directed by the administration and
board of directors of the district.

(d) A school district has “provided the opportunity to
engage in" the basic skills and work skills activities required
by this section when the district actually conducts basic
skills and work skills instruction for students. If a district is
not actually conducting the percentage(s) of basic skills
and/or work skills required by this section, such district
nevertheless shall be deemed to be in compliance with such
requirements if such district’s instructional time offered to
students in basic skills and work skills instruction equals or
exceeds the minimum instructional hour requirements in each
grade level grouping as specified in subsections (3) through
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(6) of this section. A school district that makes a reasonable
and good faith effort through the first day of the school term
to provide students the opportunity to take the section(s) or ‘
course(s) necessary to comply with the basic skills and work
skills percentages, as specified in subsections (3) through (6)
of this section and no student enrolled in such section(s) or
course(s), may count that section(s) or course(s) toward the
total basic skills and work skills percentages offered to
students that term. Each of the basic skills areas specified
in subsections (2) through (6) of this section for a particular
grade level grouping must be offered each school year to
students at one or more of the grade levels within the
particular grade level grouping. Instruction in at least one of
the following work skills must be offered each school year
to students at one or more of the grade levels within each of -
the grade level groupings specified in subsections (5) and (6)
of this section: Industrial arts, home and family life educa-
tion, business and office education, distributive education,
agricultural education, health occupations education, voca-
tional education, trade and industrial education, technical
education and career education.

(e) Five percent variation—Basic skills and work skills
requirements. A school district may establish minimum
course mix percentages that deviate within any grade level
grouping by up to five percentage points above or below the
minimums established by subsections (3) through (6) of this
section, provided the total program hour offering requirement
for the grade level grouping is met.

(2) Kindergarten. Each school district shall make
available to students in kindergarten at least a total program
offering of four hundred fifty hours each school year. The‘
program shall include reading, arithmetic, language skills and
such other subjects and activities as the school district shall
determine to be appropriate for the education of the school
district’s students enrolled in such program.

(3) Grades 1 through 3. Each school district shall
make available to students in grades one through three at
least a total program hour offering of two thousand seven
hundred hours each school year. A minimum of ninety-five
percent (ninety percent with the five percent variation
included, or 2,430 instructional hours) of such total program
hour offerings shall be in the instruction of the basic skills
areas of reading/language arts (which may include a lan-
guage other than English), mathematics, social studies,
science, music, art, health and physical education. The
remaining five percent of the total program hour offerings
may include such subjects and activities as the school district
shall determine to be appropriate for the education of the
school district’s students in such grades.

(4) Grades 4 through 6. Each school district shall
make available to students in grades four through six at least
a total program offering of two thousand nine hundred
seventy hours each school year. A minimum of ninety
percent (eighty-five percent with the five percent variation
included, or 2,524.5 instructional hours) of such total
program hour offerings shall be in the instruction of the
basic skills areas of reading/language arts (which may
include a language other than English), mathematics, social ‘

-

studies, science, music, art, health and physical education.
The remaining ten percent of the total program hour offer-
ings may include such subjects and activities as the school
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district shall determine to be appropriate for the education of
the school district’s students in such grades.
. (5) Grades 7 through 8. Each school district shall
make available to students in grades seven through eight at
least a total program hour offering of one thousand nine
hundred eighty hours each school year. A minimum of
eighty-five percent (eighty percent with the five percent
variation included, or 1,584 instructional hours) of such total
program hour offerings shall be in the instruction of the
basic skills areas of reading/language arts (which may
include a language other than English), mathematics, social
studies, science, music, art, health and physical education.
A minimum of ten percent (five percent with the five percent
variation included, or 99 instructional hours) of the total
"program offerings shall be in the instruction of work skills.
The remaining five percent of the total program hour
offerings may include such subjects and activities as the
school district shall determine to be appropriate for the
education of the school district’s students in such grades.

(6) Grades 9 through 12,

(a) Each school district shall make available to students
in grades nine through twelve at least a total program hour
offering of four thousand three hundred twenty hours each
school year. A minimum of sixty percent (fifty-five percent
with the five percent variation included, or 2,376 instruc-
tional hours) of such total program hour offerings shall be in
the instruction of the basic skills areas of language arts, a
language other than English, mathematics, social studies,
science, music, art, health and physical education. A

minimum of twenty percent (fifteen percent with the five
'percent variation included, or 648 instructional hours) of the

total program hour offerings shall be in the instruction of
work skills. The remainder of the total program hour
offerings may include traffic safety or such subjects and
activities as the school district shall determine to be appro-
priate for the education of the school district’s students in
such grades: Provided, That, whether or not the five percent
deviations in course mix percentages allowed by subsection
(2)(d) of this section are applied, not less than four hundred
and thirty-two instructional hours (i.e., ten percent of the
total program hour requirement) of such remaining instruc-
tional hours shall consist of basic skills and/or work skills:
Provided, That any program hours and/or instructional hours
not achieved due to the implementation of WAC 180-16-
215(4) relating to students graduating from high school, shall
not be deducted from the total program hours calculated.

(b) Grade nine option. Each school district shall have
the option of including grade nine within the program hour
offering requirements of grades seven and eight so long as
such requirements for grades seven through nine are in-

creased to two thousand nine hundred seventy hours and
such requirements for grades ten through twelve are de-
creased to three thousand two hundred forty hours. Each
school district shall state which option is in use when
providing compliance documentation to the superintendent of
public instruction.

(7) Basis and means for determining compliance with
basic skills and work skills percentage requirements.

(a) Each school district shall adopt a written policy and
procedure for establishing the basis and means for determin-
ing and monitoring compliance with the basic skills and
work skills percentages, the course requirements and
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instructional hour minimums as established by this section.
Written documentation of such annual determinations and
monitoring activities shall be maintained on file by each
school district.

(b) Handicapped education programs, vocational-
technical institute programs, state institution, state residential
school programs and alternative education programs where
students are provided access to the basic skills/work skills
offered in the regular program, all of which programs are
conducted for the common school age, kindergarten through
secondary school program students encompassed by this
section, shall be exempt from the basic skills and work skills
percentage and course requirements of this section in order
that the unique needs, abilities or limitations of such students
may be met.

(8) Waiver option, application and renewal proce-
dures. See WAC 180-18-050 for waiver process.

(((ﬁ)—A—dw&ﬁe:t,—deﬁmtg—.aHmp}emem—e—kaeal—plan-te

provide-an-effective-educational system—to-enhanee-the
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waivers-before-filing—the-request—The-requestto-the-state equivalent to the duties performed by a full-time employee
beard-of-edueati al-inelude-information—regarding—the who is assigned solely classroom instructional duties and
related duties (e.g., planning periods, parent/teacher confer-
ences, before and after school supervision of students, etc.)
pursuant to his/her basic contract.

(4) Computation of annual average classroom contact
hour requirement. A school district’s compliance with the
average annual contact requirement shall be based upon
teachers’ normally assigned weekly instructional schedules,
as assigned by the district administration. Additional
recordkeeping by classroom teachers as a means of account-
ing for contact hours shall not be required.
average-total-instructional-hou eFH re-theousand (a) For each teacher, count the actual number of minutes
heurs:)) during the school week when the teacher has regularly
scheduled responsibilities for the instruction of students.’
AMENDATORY SECTION (Amending WSR 92-17-053, Teacher instructional contact time for the purposes of this
filed 8/17/92, effective 9/17/92) requirement shall be that time between the start of the first

regularly scheduled class and the end of the last regularly
re u?;ﬁ#ﬁg;ﬁgi ((::?S(s;:lot:'c tt;?:rzrrfao?ut'ign:zltl-rj scheduled class including actual minutes scheduled in all
Dt:}'mition. The averag.e annual classroom con?act hours for regular classes, laboratories, study halls and the sup ervis@on
each average annual full-time equivalent certificated class- of extended classrooms, work experience, outdoor education

s and other such programs.
:lc:omtteaclt)erfemp }lloyed by a SChl(: 01; 1sut1r::; Sr:]a“ bsz '::; iﬁ: (b) Time spent for lunch intermissions, class changes,
an wsn y-1ive hours per wee " or purpo recesses, planning/preparation, staff meetings, home visits,
section "classroom contact hours” shall mean those hours a

certificated classroom teacher is instructing students in a conferences, supervision of students in noninstructional
. . activities (lunch duty, playground duty, hall duty, sports
classroom, exclusive of such time as the teacher spends for ( Y, payg y Y, P

reparation, conferences, administrative duties, and any other programs, student clubs a.nd other act.ivities not requ@rir.lg
go lf:: lassroc;m instructio’n duties ’ student attendance or required for credit), and for specialist

) Classroom—Definition. For the purpose of this teachers (librarian, subject-matter specialist) when the

i nclas " shall mean those areas or spaces within teacher is free from instructional purposes (i.e., released
section, “classroom - sha P from classroom responsibilities) shall not be countable time ‘
or without a building, on or off a school campus, that are

i o . for the purpose of computing the teacher’s instructional
utilized by a certificated classroom teacher and his/her purp puting

. . A contact. This time is considered valuable and is covered
students for the conduct of planned instructional activities.

hi 3 con:l[:ut'x‘ation of FTE t‘;afdllle 1['ls For tl.le [l) ur{.)osie of unde{c()e')l'}?: gﬂfn?)lgl?s:; tell(\)'l;.rage annual full-time equivalent
;ogr;i::g:ersf o;l Zle;zﬁ(e)oilm;g;ictu st;alrpgee&lg\:ncnno; g]sﬁ: classroom teachers emploxed by a school district and
time and part-time teachers computed as follows: computed pursuant to subsection (3) of this section shall be

Full-time teach Each ! who i ) divided into the total number of actual contact minutes
(a) Fu -time teac ers. bach employee 0 1S em within a normally scheduled instructional week, pursuant to
ployed full time for the regula:r mst.ructlonal year exclusive (a) and (b) of this subsection, that such average annual full-
?f summer slc hoc(;l, aln (: Lvl:jo tls assigned ls olel'y classr.oc(;m time equivalent classroom teachers are scheduled to be in
instructional and related duties (e.g., planning perio e contact with and instructing students in a classroom (includ-
P grent/teachcr conferences, before .and after .SChOOI supervi- ing those hours which would have been accrued but for the
sion of students, etc.) pursuant to his/her basic contract shall implementation of WAC 180-16-215(4) relating to students
be counted as one full-time equivalent classroom teacher

. . graduating from high school).
regardless of his/her actual teaching load. No such employ- . . .
ee shall be counted as more than one full-time equivalent (d) The quotient received by dividing the total number

- ) . . of actual contact minutes per week, for all average annual
classroom teacher: me.de‘.i’ That in the case of full-time full-time equivalent classroom teachers in the school district
employees of a school district that conducts a year rour}d by the number of average annual full-time equivalent class-
regular school p rogram who are emp_loyed for a term in room teachers shall be called the net average contact minutes
excess of the equivalent of the regular instructional year for

individual students, such excess term of employment shall be per week for the average annual full-time equivalent certifi-

; .. . . cated classroom teacher in the school district.
counted as a portion of an additional full-time equivalent . . A
(e) At the discretion of each school district board of
classroom teacher.

s . direc u wo hundred mi -
(b) Part-time teachers. Each part-time employee who Airectors, up to t n minutes per average annual full
. . . . . . time equivalent classroom teacher for every five school days
is assigned classroom instructional duties solely or in part, . .

. . . scheduled for the regular instructional year may be added to
and each full-time employee who is assigned both classroom -
: . - . the net average contact minutes per week to accommodate
instructional duties and nonclassroom related duties (e.g., for time spent in authorized parent-guardian/teacher confer
administrative duties, extracurricular instructional or supervi- P P g

. . . ences, recess, passing tim w i
sory duties, etc.) pursuant to his/her basic contract, shall be instructional ac[t)iviiyng time between classes and informal
counted as a fractional full-time equivalent classroom teacher .

: . (f) The quotient received by dividing the net average
based upon the percentage of time he or she performs duties contact minutes, per week, including up to two hundred
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minutes to accommodate for time spent in authorized parent-
guardian/teacher conferences, recess, passing time between
classes and informal instructional activity, by sixty shall be
the school district’s average annual direct classroom contact
hours per week for the average annual full-time equivalent
certificated classroom teacher in the school district.

(g) The average annual classroom contact hours per
week shall not be less than twenty-five hours per week.

(5) Waiver option, application and renewal proce-

WSR 95-16-113

AMENDATORY SECTION (Amending Order 24-88, filed

dures. See WAC 180-18-050 for waiver process.

[151]

12/14/88)

WAC 180-16-210 Kindergarten through grade three
students to classroom teacher ratio requirement. The
ratio of the FTE students enrolled in a school district in
kindergarten through grade three to kindergarten through
grade three FTE classroom teachers shall not be greater than
the ratio of the FTE students to FTE classroom teachers in
grades four through twelve. For the purpose of this section
“classroom teacher" shall mean any instructional employee
who possesses a valid teaching certificate or permit issued
by the superintendent of public instruction, but not necessar-
ily employed as a certificated employee, and whose "prima-
ry" duty is the daily educational instruction of students.

Computation of ratios. The FTE student to FTE
classroom teacher ratios shall be computed as follows:

(1) For the purpose of this section exclude that portion
of the time teachers and students participate in vocational
approved programs, traffic safety and special education
programs from the above computations (i.e., programs
hereby deemed to be "special programs").

(2) Exclude preparation and planning times from the
computations for all FTE classroom teachers.

(3) Include in the above computations only the time
certificated employees are actually instructing students on a
regularly scheduled basis.

(4) Calculations:

(a) The kindergarten FTE October enrollment plus the
October FTE enrollment in grades 1-3 divided by the FTE
classroom teachers whose "primary" duty is the daily
instruction of pupils in grades K through 3.

(b) The October FTE enrollment in grades 4 and above
divided by the FTE classroom teachers whose "primary"
duty is the daily instruction of pupils in grades 4 and above:
Provided, That any district with three hundred or fewer FTE
students in grades K-3 and an average K-3 classroom ratio
of twenty-five or fewer FTE classroom students to one FTE
classroom teacher shall be exempt from the FTE students to
FTE classroom teachers ratio requirement of this subsection.

5) Waiver option, application and renewal proce-
dures. See WAC 180-18-050 for waiver process.

AMENDATORY SECTION (Amending Order 10-79, filed

9/12/79)

WAC 180-16-215 Minimum one hundred eighty
school day year. (1)(a) One hundred eighty school day
requirement. Each school district shall conduct no less than
a one hundred eighty school day program each school year
in such grades as are conducted by such school district, and
one hundred eighty half-days of instruction, or the equiva-
lent, in kindergarten. If a school district schedules a
kindergarten program other than one hundred eighty half-
days, the district shall attach an explanation of its kindergar-
ten schedule when providing compliance documentation to
the superintendent of public instruction.

b) Waiver option, application and renewal proce-
dures. See WAC 180-18-050 for waiver process.

(2) School day defined. A school day shall mean each
day of the school year on which pupils enrolled in the
common schools of a school district are engaged in educa-
tional activity planned by and under the direction of the
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school district staff, as directed by the administration and
board of directors of the district.

(3) Accessibility of program. Each school district’s
program shall be accessible to all legally eligible students,
including handicapped students, who are five years of age
and under twenty-one years of age who have not completed
high school graduation requirements.

(4) Five-day flexibility - Students graduating from
high school. A school district may schedule the last five
school days of the one hundred eighty day school year for
noninstructional purposes in the case of students who are
graduating from high school, including, but not limited to,
the observance of graduation and early release from school
upon the request of a student.

AMENDATORY SECTION (Amending WSR 92-17-053,

filed 8/17/92, effective 9/17/92)
WAC 180-53-070 Waiver ((for-restrueturing))

option, application and renewal procedures. (((H-*
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WSR 95-16-117
PROPOSED RULES
LOTTERY COMMISSION
[Filed August 2, 1995, 9:02 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
16-020.

Title of Rule: WAC 315-11A-149 Instant Game
Number 149 (Lucky 7s), 315-11A-150 Instant Game Number
150 (Cold Cash), 315-11A-151 Instant Game Number 151
(Washington Green), and 315-11A-152 Instant Game
Number 152 ($2 High Roller).

Purpose: To establish the game play rules and criteria
for determining winners of Instant Game Nos. 149 ("Lucky
7s"), 150 ("Cold Cash™), 151 ("Washington Green"), and 152
("$2 High Roller").

Statutory Authority for Adoption: RCW 67.70.040.

Statute Being Implemented: RCW 67.70.040.

Summary: See Purpose above.

Reasons Supporting Proposal: See Explanation of Rule
below.

Name of Agency Personnel Responsible for Drafting:
Jeff Burkhardt, Rules Coordinator, Olympia, 586-6583;
Implementation and Enforcement: Evelyn P. Yenson,
Director, Olympia, 753-3330.

Name of Proponent: Washington State Lottery Com-
mission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 315-11A-149, 315-11A-150, 315-11A-151,
and 315-11A-152, for each game, certain terms must be
defined in order to provide consistency in the game play
rules. The play criteria will explain how the game functions
to licensed retailers and players. Rigid validation require-
ments are set forth which will prevent the lottery or its
retailers from paying out prize money on invalid tickets.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The lottery has
considered whether these rules are subject to the Regulatory
Fairmess Act, chapter 19.85 RCW, and has determined that
they are not for the following reasons: (1) The rules have
no economic impact on business’ cost of equipment, sup-
plies, labor or administrative costs. The rules are designed
to establish rules and procedures for the playing of instant
lottery games; and (2) the rules will have a negligible
impact, if any, on business because they are interpretive.
They have been promulgated for the purpose of stating
policy, procedure and practice and do not include require-
ments for forms, fees, appearances or other actions by
business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Said section does not apply to these
proposed rules because they are not proposed by one of the
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listed agencies. As the rules are merely interpretive, the
lottery does not voluntarily apply this section.
. Hearing Location: Washington State Lottery, 9 South
Fifth Avenue, Yakima, WA 98902-3432, on September 8,
1995, at 10:00 a.m.
Assistance for Persons with Disabilities: Contact Jeff
Burkhardt by August 29, 1995, (360) 586-6583.
Submit Written Comments to: Jeff Burkhardt, Lottery,
FAX (360) 586-6586, by September 7, 1995.
Date of Intended Adoption: September 8, 1995.
August 1, 1995
James S. Hattori
Chair

NEW SECTION

WAC 315-11A-149 Instant Game Number 149
("Lucky 7s"). (1) Definitions for Instant Game Number
149.

(a) Play symbols: The "play symbols" are listed below
in (b) of this subsection. One of these play symbols appears
in each of the five play spots under the latex covering on the
front of the ticket. The latex covered area shall be known
as the playfield. One of the five play spots shall be labeled
"winning card."”

(b) Play symbol captions: The small printed characters
appearing below each play symbol which correspond with
and verify that play symbol. The caption is a spelling out,
in full or abbreviated form, of the play symbol. One and
only one of these captions appears under each play symbol.

.The three-digit ticket number shall appear before each play
symbol caption. For Instant Game Number 149, the captions
which correspond with and verify the play symbols are:

PLAY SYMBOL CAPTION
2] WO
THREE
4] FOUR
H FIVE
€] SIX
[Z SEVEN

(8] EIGHT
3] NINE
[i9] TEN

(c) Prize symbols: The following are the "prize sym-
bols": "$1.00," "$2.00," "$3.00," "$4.00," "$5.00," "$6.00,"
"$7.00," "$10.00," "$20.00," "$25.00," and "$7,000." One
of these prize symbols appears below each of the play
symbol captions, except that no prize symbol appears below
the caption of the play symbol labeled "winning card.”

(d) Prize symbol captions: The small printed characters
which appear below the prize symbol and verify and
correspond with that prize symbol. The prize symbol
caption is a spelling out, in full or abbreviated form, of the

.prize symbol. For Instant Game Number 149, the prize
symbol captions which correspond with and verify the prize
symbols are:
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PRIZE SYMBOL CAPTION
$ 1.00 ONE DOL
$ 200 TWO DOL
$ 3.00 THR DOL
$ 4.00 FOR DOL
$ 500 FIV DOL
$ 6.00 SIX DOL
$ 7.00 SVN DOL
$ 10.00 TEN DOL
$ 20.00 TWY DOL
$ 2500 TWF DOL
$ 7,000 SVNTHOU

(e) Validation number: The unique nineteen-digit
number on the front of the ticket. The number is covered by
latex.

() Pack-ticket number: The twelve-digit number of the
form 14900001-1-000 printed on the back of the ticket. The
first three digits are the game identifier. The first eight
digits of the pack-ticket number for Instant Game Number
149 constitute the "pack number" which starts at 14900001;
the last three digits constitute the "ticket number” which
starts at 000 and continues through 199 within each pack of
tickets.

(g) Retailer verification codes: Codes consisting of
small letters found under the removable covering on the
front of the ticket which the lottery retailer uses to verify
instant winners of $600.00 or less. For Instant Game
Number 149, the retailer verification code is a three-letter
code, with each letter appearing in a varying three of six
locations beneath the removable covering and among the
play symbols on the front of the ticket. The retailer verifica-
tion codes are:

VERIFICATION CODE PRIZE

ONE $ 1.00
THR $ 3.00

(31, $1 AND $1; $2 AND
$1; $3)

($4, $1, $1 AND $1; $3,
$3 AND $1; $2, $2, $2
AND $1)

(36, $6, $1 AND $1; $5,
$5, $2 AND $2)

TIN $21.00 (310, $7, $2 AND $2)
sVY $ 70.00 ($25, $25 AND $20)

(h) Pack: A set of two hundred fanfolded instant game
tickets separated by perforations and packaged in plastic
shrinkwrapping.

(2) Criteria for Instant Game Number 149,

(a) The price of each instant game ticket shall be $1.00.

(b) Determination of prize winning tickets: An instant
prize winner is determined in the following manner:

(i) When any of the four play symbols matches exactly
the play symbol labeled "winning card,” the matching play
symbol shall be a winning play symbol, and the bearer of
the ticket shall win the prize below the winning play symbol.

(ii) In Instant Game Number 149, the " [J} " play symbol
with the caption "SEVEN" shall always be a winning play
symbol, and the bearer of a ticket which has a "[J " play
symbol with the caption "SEVEN" shall be entitled to the
prize shown below the " [I " play symbol.

SVN $-7.00

FRN $ 14.00
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(iii) The bearer of a ticket which has more than one
winning play symbol shall win the total of the prizes below
each winning play symbol.

(c) No portion of the display printing nor any extrane-
ous matter whatever shall be usable or playable as a part of
the instant game.

(d) The determination of prize winners shall be subject
to the general ticket validation requirements of the lottery as
set forth in WAC 315-10-070, to the particular ticket
validation requirements for Instant Game Number 149 set
forth in subsection (3) of this section, to the confidential
validation requirements established by the director, and to
the requirements stated on the back of each ticket.

(e) Notwithstanding any other provisions of these rules,
the director may:

(i) Vary the length of Instant Game Number 149; and/or

(ii) Vary the number of tickets sold in Instant Game
Number 149 in a manner that will maintain the estimated
average odds of purchasing a winning ticket.

(3) Ticket validation requirements for Instant Game
Number 149.

(a) In addition to meeting all other requirements in these
rules and regulations, to be a valid instant game ticket for
Instant Game Number 149 all of the following validation
requirements apply:

(i) Exactly one play symbol must appear in each of the
five play spots in the playfield on the front of the ticket.

(ii) Each play symbol must have a play symbol caption
below it and each must agree with its caption.

(iii) Each of the play symbol captions, except for the
"winning card" play symbol caption, shall have a prize
symbol below it. Each of the prize symbols shall also have
a prize symbol caption below it.

(iv) The display printing and the printed numbers,
letters, and symbols on the ticket must be regular in every
respect and correspond precisely with the artwork on file
with the director. The numbers, letters, and symbols shall be
printed as follows:

Play Symbol Font
Prize Symbol Font
Caption Font
Validation Font
Validation Font
Validation Font

(v) Each of the play symbols and its caption, the
validation number, pack-ticket number, and retailer verifica-
tion code must be printed in black ink.

(vi) Each of the play symbols and each of the play
symbol captions must be exactly one of those described in
subsection (1)(b) of this section.

(vii) Each of the prize symbols must be exactly one of
those described in subsection (1)(c) of this section and each
of the prize symbol captions must be exactly one of those
described in subsection (1)(d) of this section.

(b) Any ticket not passing all the validation require-
ments in WAC 315-10-070 and in (a) of this subsection is
invalid and ineligible for any prize.

Play Symbols

Prize Symbols

Captions

Pack-Ticket Number
Validation Number
Retailer Verification Code
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NEW SECTION

WAC 315-11A-150 Instant Game Number 150
(""Cold Cash"). (1) Definitions for Instant Game Number
150.

(a) Play symbols: The "play symbols" are listed below
in (b) of this subsection. One of these play symbols appears
in each of the six play spots under the latex covering on the
front of the ticket. The latex covered area shall be known
as the playfield. One of the six play spots shall be labeled
"winning number."

(b) Play symbol captions: The small printed characters
appearing below each play symbol which correspond with
and verify that play symbol. The caption is a spelling out,

in full or abbreviated form, of the play symbol. One and

only one of these captions appears under each play symbol.
The three-digit ticket number shall appear before each play
symbol caption. For Instant Game Number 150, the captions
which correspond with and verify the play symbols are:

PLAY SYMBOL CAPTION
2 TWO

3 THR
4 FOR
5 FIV
6 SIX
7 SVN
8 EGT
9 NIN
10 TEN

12 TLV

col

(c) Prize symbols: The following are the "prize sym-
bOlS": u$1.00’n n$2.00,n n$3.(x)’u n$4.00’n "$6.00," u$7.00’n
"$10.00," "$20.00," "$50.00," and "$2,500." One of these
prize symbols appears below each of the play symbol
captions, except that no prize symbol appears below the
caption of the play symbol labeled "winning number."

(d) Prize symbol captions: The small printed characters
which appear below the prize symbol and verify and
correspond with that prize symbol. The prize symbol
caption is a spelling out, in full or abbreviated form, of the
prize symbol. For Instant Game Number 150, the prize

symbol captions which correspond with and verify the prize
symbols are:

PRIZE SYMBOL CAPTION
$ 1.00 ONE DOL
$ 200 TWO DOL
$ 300 THR DOL
$ 4.00 FOR DOL
$ 600 SIX DOL
$ 7.00 SVN DOL
$ 10.00 TEN DOL
$ 2000 TWY DOL
$ 50.00 FTY DOL
$ 2,500 TWFHUND
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(e) Validation number: The unique nineteen-digit
number on the front of the ticket. The number is covered by
latex.

(f) Pack-ticket number: The twelve-digit number of the
form 15000001-1-000 printed on the back of the ticket. The
first three digits are the game identifier. The first eight
digits of the pack-ticket number for Instant Game Number
150 constitute the "pack number"” which starts at 15000001;
the last three digits constitute the "ticket number"” which
starts at 000 and continues through 199 within each pack of
tickets.

(g) Retailer verification codes: Codes consisting of
small letters found under the removable covering on the
front of the ticket which the lottery retailer uses to verify
"instant winners of $600.00 or less. For Instant Game
Number 150, the retailer verification code is a three-letter
code, with each letter appearing in a varying three of six
locations beneath the removable covering and among the
play symbols on the front of the ticket. The retailer verifica-
tion codes are:

VERIFICATION CODE PRIZE

ONE $ 1.00

TWO $ 2.00 (51 AND $1; $2)

FOR $ 4.00 (%1, $1, $1 AND $1)

EGT $ 8.00 (%2, $2, $2 AND $2;
$3, $2, 31, $1 anD
$1)

EGN $ 18.00 (%4, $4, $4, $3 AND
$3; 87, $6, 33, $1
AND $1)

TTF $ 2400 ($10, 810, $2, $1
AND $1)

OHN $ 100.00 ($20, $20, $20, $20

AND $20; $50 AND
$50)

(h) Pack: A set of two hundred fanfolded instant game
tickets separated by perforations and packaged in plastic
shrinkwrapping.

(2) Criteria for Instant Game Number 150.

(a) The price of each instant game ticket shall be $1.00.

(b) Determination of prize winning tickets: An instant
prize winner is determined in the following manner:

(i) When any of the five play symbols matches exactly
the play symbol labeled "winning number," the matching
play symbol shall be a winning play symbol, and the bearer
of the ticket shall win the prize below the winning play
symbol.

(ii) In Instant Game Number 150, the " " play symbol
with the caption "COI" shall always be a winning play
symbol, and the bearer of a ticket which has a " " play
symbol with the caption "COI" shall be entitled to the prize
shown below the " " play symbol.

(iii) The bearer of a ticket which has more than one
winning play symbol shall win the total of the prizes below
each winning play symbol.

(c) No portion of the display printing nor any extrane-
ous matter whatever shall be usable or playable as a part of
the instant game.

(d) The determination of prize winners shall be subject
to the general ticket validation requirements of the lottery as
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set forth in WAC 315-10-070, to the particular ticket
validation requirements for Instant Game Number 150 set
forth in subsection (3) of this section, to the confidential
validation requirements established by the director, and to
the requirements stated on the back of each ticket.

(e) Notwithstanding any other provisions of these rules,
the director may:

(i) Vary the length of Instant Game Number 150; and/or

(ii) Vary the number of tickets sold in Instant Game
Number 150 in a manner that will maintain the estimated
average odds of purchasing a winning ticket.

(3) Ticket validation requirements for Instant Game
Number 150.

(a) In addition to meeting all other requirements in these
rules and regulations, to be a valid instant game ticket for
Instant Game Number 150 all of the following validation
requirements apply:

(i) Exactly one play symbol must appear in each of the
six play spots in the playfield on the front of the ticket.

(ii) Each play symbol must have a play symbol caption
below it and each must agree with its caption.

(iii) Each of the play symbol captions, except for the
"winning number" play symbol caption, shall have a prize
symbol below it. Each of the prize symbols shall also have
a prize symbol caption below it.

(iv) The display printing and the printed numbers,
letters, and symbols on the ticket must be regular in every
respect and correspond precisely with the artwork on file
with the director. The numbers, letters, and symbols shall be
printed as follows:

Play Symbols

Prize Symbols

Captions

Pack-Ticket Number
Validation Number
Retailer Verification Code

Play Symbol Font
Prize Symbol Font
Caption Font
Validation Font
Validation Font
Validation Font

(v) Each of the play symbols and its caption, the
validation number, pack-ticket number, and retailer verifica-
tion code must be printed in black ink.

(vi) Each of the play symbols and each of the play
symbol captions must be exactly one of those described in
subsection (1)(b) of this section.

(vii) Each of the prize symbols must be exactly one of
those described in subsection (1)(c) of this section and each
of the prize symbol captions must be exactly one of those
described in subsection (1)(d) of this section.

(b) Any ticket not passing all the validation require-
ments in WAC 315-10-070 and in (a) of this subsection is
invalid and ineligible for any prize.

NEW SECTION

WAC 315-11A-151 Instant Game Number 151
("Washington Green"). (1) Definitions for Instant Game
Number 151.

(a) Play symbols: The "play symbols" are listed below
in (b) of this subsection. One of these play symbols appears
in each of the five play spots under the latex covering on the
front of the ticket. The latex covered area shall be known
as the playfield. One of the five play spots shall be labeled
"winning symbol."
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(b) Play symbol captions: The small printed characters
appearing below each play symbol which correspond with
and verify that play symbol. The caption is a spelling out,
in full or abbreviated form, of the play symbol. One and
only one of these captions appears under each play symbol.
The three-digit ticket number shall appear before each play
symbol caption. For Instant Game Number 151, the captions
which correspond with and verify the play symbols are:

CAPTION
TREE

PLAY SYMBOL

ONIO
UMBR
APPL
CORN
MNTN
CHRY
FISH

bwespRCRES

BOAT

(c) Prize symbols: The following are the "prize sym-
bols": "$1.00,” "$2.00," "$3.00," "$4.00," "$5.00," "$6.00,"
"$10.00," "$20.00," "$30.00," "$45.00," and "$3,000." One
of these prize symbols appears below each of the play
symbol captions, except that no prize symbol appears below
the caption of the play symbol labeled "winning symbol."

(d) Prize symbol captions: The small printed characters
which appear below the prize symbol and verify and
correspond with that prize symbol. The prize symbol
caption is a spelling out, in full or abbreviated form, of the
prize symbol. For Instant Game Number 151, the prize
symbol captions which correspond with and verify the prize
symbols are:

PRIZE SYMBOL CAPTION
$ 1.00 ONE DOL
$ 2.00 TWO DOL
$ 3.00 THR DOL
$ 4.00 FOR DOL
$ 500 FIV DOL
$ 6.00 SIX DOL
$ 10.00 TEN DOL
$ 20.00 TWY DOL
$ 30.00 $THIRTY
$ 45.00 FORTYFV
$ 3,000 THRTHOU

(e) Validation number: The unique nineteen-digit
number on the front of the ticket. The number is covered by
latex.

(f) Pack-ticket number: The twelve-digit number of the
form 15100001-1-000 printed on the back of the ticket. The
first three digits are the game identifier. The first eight
digits of the pack-ticket number for Instant Game Number
151 constitute the "pack number" which starts at 15100001;
the last three digits constitute the "ticket number” which
starts at 000 and continues through 199 within each pack of
tickets.
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(g) Retailer verification codes: Codes consisting of
small letters found under the removable covering on the
front of the ticket which the lottery retailer uses to verify
instant winners of $600.00 or less. For Instant Game
Number 151, the retailer verification code is a three-letter
code, with each letter appearing in a varying three of six
locations beneath the removable covering and among the
play symbols on the front of the ticket. The retailer verifica-
tion codes are:

VERIFICATION CODE ~ PRIZE

ONE $ 1.00

TWO $ 2.00 (31 AND $1; $2)

THR $ 3.00 (31, $1 AND $1)

SIX $ 6.00 (33, 31, $1 AND $1; $4,
$1 AND $1)

TLV $ 12.00 (%3, $3, $3 AND $3; $5,
$5 AND $2)

TRY $ 30.00 ($10, $10, $6 AND $4)

NTY $90.00 (330, $30, $20 AND $10;

$45 AND $45)

(h) Pack: A set of two hundred fanfolded instant game
tickets separated by perforations and packaged in plastic
shrinkwrapping.

(2) Criteria for Instant Game Number 151.

(a) The price of each instant game ticket shall be $1.00.

(b) Determination of prize winning tickets: An instant
prize winner is determined in the following manner:

(1) When any of the four play symbols matches exactly
the play symbol labeled "winning symbol," the matching
play symbol shall be a winning play symbol, and the bearer
of the ticket shall win the prize below the winning play
symbol.

(ii) The bearer of a ticket which has more than one
winning play symbol shall win the total of the prizes below
each winning play symbol.

(c) No portion of the display printing nor any extrane-
ous matter whatever shall be usable or playable as a part of
the instant game.

(d) The determination of prize winners shall be subject
to the general ticket validation requirements of the lottery as
set forth in WAC 315-10-070, to the particular ticket
validation requirements for Instant Game Number 151 set
forth in subsection (3) of this section, to the confidential
validation requirements established by the director, and to
the requirements stated on the back of each ticket.

(e) Notwithstanding any other provisions of these rules,
the director may:

(i) Vary the length of Instant Game Number 151; and/or

(ii) Vary the number of tickets sold in Instant Game
Number 151 in a manner that will maintain the estimated
average odds of purchasing a winning ticket.

(3) Ticket validation requirements for Instant Game
Number 151.

(a) In addition to meeting all other requirements in these
rules and regulations, to be a valid instant game ticket for
Instant Game Number 151 all of the following validation
requirements apply:

(i) Exactly one play symbol must appear in each of the
five play spots in the playfield on the front of the ticket.
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(ii) Each play symbol must have a play symbol caption
below it and each must agree with its caption.

(iii) Each of the play symbol captions, except for the
"winning symbol" play symbol caption, shall have a prize
symbol below it. Each of the prize symbols shall also have
a prize symbol caption below it.

(iv) The display printing and the printed numbers,
letters, and symbols on the ticket must be regular in every
respect and correspond precisely with the artwork on file
with the director. The numbers, letters, and symbols shall be
printed as follows:

Play Symbol Font
Prize Symbol Font
Caption Font
Validation Font
Validation Font
Validation Font

Play Symbols

Prize Symbols

_Captions

Pack-Ticket Number
Validation Number
Retailer Verification Code

(v) Each of the play symbols and its caption, the
validation number, pack-ticket number, and retailer verifica-
tion code must be printed in black ink.

(vi) Each of the play symbols and each of the play
symbol captions must be exactly one of those described in
subsection (1)(b) of this section.

(vii) Each of the prize symbols must be exactly one of
those described in subsection (1)(c) of this section and each
of the prize symbol captions must be exactly one of those
described in subsection (1)(d) of this section.

(b) Any ticket not passing all the validation require-
ments in WAC 315-10-070 and in (a) of this subsection is
invalid and ineligible for any prize.

NEW SECTION

WAC 315-11A-152 Instant Game Number 152 ("'$2
High Roller"). (1) Definitions for Instant Game Number
152.

(a) Play symbols: The "play symbols" are listed below
in (b) of this subsection. Two playfields shall appear on the
front of each ticket and shall be covered by latex. Each
playfield shall contain six play spots. One play symbol shall
appear in each of the play spots. One of the play spots in
each of the two playfields shall be labeled "winning score."
The five other play spots in each play field shall be the
player’s "scores" or "rolls,” one each labeled "1st Roll,” "2nd
Roll," "3rd Roll," "4th Roll," and "Sth Roll."

(b) Play symbol captions: The small printed characters
appearing below each play symbol which correspond with
and verify that play symbol. The caption is a spelling out,
in full or abbreviated form, of the play symbol. One and
only one of these captions appears under each play symbol.
The three-digit ticket number shall appear before each play
symbol caption. For Instant Game Number 152, the captions
which correspond with and verify the play symbols are:

PLAY SYMBOL CAPTION

TWO
THR
FOR
FIV
SIX
SVN

SN o wn
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8 EGT
9 NIN
10 TEN
11 ELV
12 TLV

(c) Prize symbols: The following are the "prize sym-
bols": "$1.00,” "$2.00," "$3.00," "$4.00," "$5.00," "$6.00,"
"$10.00," "$20.00," "$25.00," and "$6,000." One of these
prize symbols appears below each of the play symbol
captions, except that no prize symbol appears below the
caption of the play symbols labeled "winning score."

(d) Prize symbol captions: The small printed characters
which appear below the prize symbol and verify and
correspond with that prize symbol. The prize symbol
caption is a spelling out, in full or abbreviated form, of the
prize symbol. For Instant Game Number 152, the prize
symbol captions which correspond with and verify the prize
symbols are:

PRIZE SYMBOL CAPTION

$ 1.00 ONE DOL
$ 2.00 TWO DOL
$ 3.00 THR DOL
$ 4.00 FOR DOL
$ 5.00 FIV DOL

$ 6.00 SIX DOL

$ 10.00 TEN DOL
$ 20.00 TWY DOL
$ 25.00 TWF DOL
$ 6,000 SIXTHOU

(e) Validation number: The unique nineteen-digit
number on the front of the ticket. The number is covered by
latex.

(f) Pack-ticket number: The twelve-digit number of the
form 15200001-1-000 printed on the back of the ticket. The
first three digits are the game identifier. The first eight
digits of the pack-ticket number for Instant Game Number
152 constitute the "pack number" which starts at 15200001;
the last three digits constitute the "ticket number" which
starts at 000 and continues through 199 within each pack of
tickets.

(g) Retailer verification codes: Codes consisting of
small letters found under the removable covering on the
front of the ticket which the lottery retailer uses to verify
instant winners of $600.00 or less. For Instant Game
Number 152, the retailer verification code is a three-letter
code, with each letter appearing in a varying three of six
locations beneath the removable covering and among the
play symbols on the front of the ticket. The retailer verifica-
tion codes are:

VERIFICATION CODE PRIZE

TWO $ 2.00 ($1 AND $1)

FIV 3 500 (52,%2 AND $1; %4
AND $1)

TEN $ 10.00 (%1, %1, $1, $1, $1,
$1,8%1,%1, %1 anD
$1; $3, $3, $1, $1, $1
AND $1)

™Y $ 2000 (%2, %2, %2, %2, $2,

$2, $2, $2, $2 AND
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$2; %5, $5, $2, $2,
$1, %1, $1, $1, $1
AND $1)

FTY $ 5000 (85, %5, $5, $5, %5,
$5, %5, $5, $5 AND
$5; $10, $10, $10, 36,
$6, $6, $1 AND $1)

OHN $ 100.00 (%20, $20, $20, $20

AND $20; $25, $25,
$25 AND $25)

(h) Pack: A set of one hundred fanfolded instant game
tickets separated by perforations and packaged in plastic
shrinkwrapping.

(2) Criteria for Instant Game Number 152.

(a) The price of each instant game ticket shall be $2.00.

(b) Determination of prize winning tickets: An instant
prize winner is determined in the following manner:

(i) When any of the five player’s rolls within a playfield
matches exactly the play symbol within that same playfield
labeled "winning score,” the matching play symbol shall be
a winning play symbol, and the bearer of the ticket shall win
the prize below the winning play symbol.

(ii) In Instant Game Number 152, the "7" play symbol
with the caption "SVN" and the "11" play symbol with the
caption "ELV" shall always be winning play symbols, and
the bearer of a ticket which has a "7" play symbol with the
caption "SVN" and/or an "11" play symbol with the caption
"ELV" shall be entitled to the prize shown below the "7"
and/or "11" play symbol.

(iii) The bearer of a ticket which has more than one
winning play symbol shall win the total of the prizes below
each winning play symbol.

(c) No portion of the display printing nor any extrane-
ous matter whatever shall be usable or playable as a part of
the instant game.

(d) The determination of prize winners shall be subject
to the general ticket validation requirements of the lottery as
set forth in WAC 315-10-070, to the particular ticket
validation requirements for Instant Game Number 152 set
forth in subsection (3) of this section, to the confidential
validation requirements established by the director, and to
the requirements stated on the back of each ticket.

(e) Notwithstanding any other provisions of these rules,
the director may:

(i) Vary the length of Instant Game Number 152; and/or

(i) Vary the number of tickets sold in Instant Game
Number 152 in a manner that will maintain the estimated
average odds of purchasing a winning ticket.

(3) Ticket validation requirements for Instant Game
Number 152.

(a) In addition to meeting all other requirements in these
rules and regulations, to be a valid instant game ticket for
Instant Game Number 152 all of the following validation
requirements apply:

(i) Exactly one play symbol must appear in each of the
twelve play spots on the front of the ticket.

(ii) Each play symbol must have a play symbol caption
below it and each must agree with its caption.

(iii) Each of the play symbol captions, except for the
"winning score” play symbol captions, shall have a prize
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symbol below it. Each of the prize symbols shall also have
a prize symbol caption below it.

(iv) The display printing and the printed numbers,
letters, and symbols on the ticket must be regular in every
respect and correspond precisely with the artwork on file
with the director. The numbers, letters, and symbols shall be
printed as follows:

Play Symbols

Prize Symbols

Captions

Pack-Ticket Number
Validation Number
Retailer Verification Code

Play Symbol Font
Prize Symbol Font
Caption Font
Validation Font
Validation Font
Validation Font

(v) Each of the play symbols and its caption, the
validation number, pack-ticket number, and retailer verifica-
tion code must be printed in black ink.

(vi) Each of the play symbols and each of the play
symbol captions must be exactly one of those described in
subsection (1)(b) of this section.

(vii) Each of the prize symbols must be exactly one of
those described in subsection (1)(c) of this section and each
of the prize symbol captions must be exactly one of those
described in subsection (1)(d) of this section.

(b) Any ticket not passing all the validation require-
ments in WAC 315-10-070 and in (a) of this subsection is
invalid and ineligible for any prize.

WSR 95-16-118
PROPOSED RULES
STATE TOXICOLOGIST
[Filed August 2, 1995, 9:36 a.m.]

Original Notice.

Title of Rule: Administration of breath test program.

Purpose: Provide information regarding changes in
administration and interpretation in breath alcohol testing
program.

Statutory Authority for Adoption: RCW 46.61.506.

Statute Being Implemented: RCW 46.61.506.

Summary: - Program enhancements to increase efficiency
and provide greater information regarding administration of
test.

Name of Agency Personnel Responsible for Drafting
and Implementation: Dr. Barry Logan, Seattle, (206) 343-
5435; and Enforcement: Dr. Barry Logan and Sgt. Rod
Gullberg, Seattle, (206) 343-5435 and (206) 720-3018.

Name of Proponent: State Toxicologist, Dr. Barry
Logan, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Introduction of new definitions; invalidation of tests
showing presence of interference; description of calculation
of acceptable limits for test; use of lower of two test results
as presumed breath alcohol level for legal purposes; clarifi-
cation of definition of external standard; clarification of
policy on software approval; clarification of definition of
technician, and additional responsibilities; new address for
correspondence.
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Proposal Changes the Following Existing Rules: See

above

' No small business economic impact statement has been
prepared under chapter 19.85 RCW. Rules affect only
administration of breath test program carried out by Wash-
ington State Patrol.

Hearing Location: State Toxicology Lab, 2203 Airport
Way South, Suite 360, Seattle, WA 98134-2027, on Septem-
ber 5, 1995, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Linda
Collins by August 25, 1995, TDD (206) 343-5435.

Submit Written Comments to: State Toxicologist, FAX
(206) 287-8564, by August 25, 1995.

Date of Intended Adoption: September 5, 1995.

August 2, 1995
Barry Logan
State Toxicologist

AMENDATORY SECTION (Amending WSR 91-21-040,
filed 10/11/91, effective 11/11/91)

WAC 448-13-020 Approval of breath test instru-
ments. Pursuant to RCW 46.61.506, the (BAE-Verifier))
DataMaster is the only ((infrared)) breath test instrument
approved by the state toxicologist as a device for the mea-
surement of alcohol in a person’s breath. A simulator filled
with a certified simulator solution will be attached to each
instrument to provide a known external standard as defined
in WAC 448-13-030(13). The simulator used must be on
the National Highway Traffic Safety Administration
(NHTSA) conforming products list. Any agency, group, or
individual seeking approval or certification from the state
toxicologist for the use of other breath test instruments for
evidential breath testing programs in the state of Washington
should contact the state toxicologist at the address given in
WAC 448-13-210.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-030 Definitions. (1) "Accuracy” means
the proximity of a measured value to a reference value.

(2) "Alcohol” means the unique chemical compound
ethyl alcohol.

(3) "Blank test" means the testing of a DataMaster
instrument to ensure that no alcohol from a previous test can
interfere with a person’s breath test.

(4) "Breath alcohol analysis" means analysis of a sample
of a person’s expired breath, using a breath testing instru-
ment designed for this purpose, which instrument is ap-
proved by the state toxicologist, in order to determine the
alcohol concentration in that breath sample.

(5) "Breath test document” means the form which is
printed by the (BAC—Verifier)) DataMaster on the comple-
tion of a breath alcohol test.

(6) "Calibration" means the process of standardizing the
DataMaster using a certified simulator solution to allow by
proportion, the measurement of the alcohol concentration of
a person’s breath. Calibration will be performed periodically
as required and at least once a year during quality assurance.

(7) "Certified" when used in conjunction with breath test
personnel means an operator, instructor, solution changer or
technician possessing a valid permit.
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(8) "Certified simulator solution” means an alcohol/
water solution prepared and tested by an approved protocol
and meeting the criteria specified therein.

(9) "Certified test” means a test conducted in accordance
with WAC 448-13-040 and 448-13-050. A test which meets
these requirements as determined from the breath test
document is a certified test.

(10) "Concentration” means the weight amount of
alcohol, expressed in grams, contained in two hundred ten
liters of breath or alcohol/water vapor.

(11) "DataMaster” means BAC Verifier DataMaster,
instruments including those carrying the designation BAC
Verifier DataMaster II. and the BAC DataMaster. These are
the only approved breath test instruments in the state of
Washington.

(12) "Data base" means information collected primarily
for the purposes of statistical analysis of patterns of drinking
and driving in the state of Washington.

((62)) (13) "Data entry” means the process of provid-
ing information through a keyboard to the BAC Verifier
DataMaster for the purposes of (a) identifying a breath test
document to an individual, and (b) statistical analysis.

((€+3) (14) "Interference” means a test result whose
infrared absorbance properties are not consistent with
ethanol.

(15) "External standard test" means the use of a simula-
tor containing a certified simulator solution, to provide a
known alcohol vapor concentration to test the accuracy and
proper working order of the DataMaster and confirm its
calibration at the time of a person’s breath test. This test of
the function of the DataMaster is performed with every
breath test. The external standard test does not calibrate the
DataMaster.

((H4)) (16) "Internal standard test” means the use of a
quartz filter to provide a check that the instrument has
maintained calibration since the last time calibration was
performed and is in proper working order at the time of the
test.

((&+5y)) (17) "Precision" means the ability of a technique
to perform a measurement in a reproducible manner.

((463)) (18) "Procedure" and "method” are used
interchangeably to indicate a series of steps which, when
carried out as directed, constitute the means by which a
given task is performed in a reproducible manner.

((5)) (19) "Protocol” means the written record of any
method or procedure.

((+83)) (20) "Quality assurance program” means an
ongoing program designed to perform preventative mainte-
nance and identify potential defects before they affect the
operation of the instrument.

((69) (21) "Simulator" means a device which when
filled with a certified simulator solution, maintained at a
known temperature, provides a vapor sample of known
alcohol concentration.

((€209)) (22) "Software" means the computer program
stored in the DataMaster which allows it to operate.

(((-2—1-))) (23) "Valid breath sample” means a sample of
a person’s breath provided in such a manner to be accepted
for analysis by the BAC Verifier DataMaster.
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AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-050 Test defined. The test of a person’s
breath for alcohol concentration using the (BACVerifier))
DataMaster shall consist of the person insufflating end-
expiratory air samples at least twice into the instrument,
sufficient to allow two separate measurements. There will
be sufficient time between the provision of each sample to
permit the instrument to measure each sample individually.
((Fhe)) Two valid breath samples, provided consecutively,
will constitute one test.

The (BAECVerifier)) DataMaster will perform this test
according to the following protocol when being employed to
measure an individual’s breath alcohol concentration. Any
test not performed according to the following protocol is not
a valid test. Successful compliance with each step of this
protocol is determined from an inspection of the breath test
document. These steps are necessary to ensure accuracy,
precision, and confidence in each test.

Step 1. Data entry.

Step 2. Blank test with a result of ((68)) .000.

Step 3. Internal standard verified.

Step 4. First breath sample provided by subject.

Step 5. Blank test with a result of ((-68)) .000.

Step 6. External standard simulator solution test. The
result of this test must be between .090 and .110
inclusive.

Step 7. Blank test with a result of ((-68)) .000.

Step 8. Second breath sample provided by subject.

Step 9. Blank test with a result of ((-68)) .000.

Step 10. Printout of results on a breath test document.

NEW SECTION

WAC 448-13-055 Interference with breath test. If
during a breath test, an interference is detected, this will
invalidate the test. If a breath test document is produced
which notes the presence of an interference, the breath test
will not be valid. The subject will be required to repeat the
test. A subject whose breath registers the presence of an
interference on two or more successive breaths shall be
presumed to be incapable of providing a valid breath sample.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-060 Validity and certification of test
results. A test shall be a valid test and so certified, if the
requirements of WAC 448-13-040 ((and)), 448-13-050 and
448-13-055 are met, and in addition the following criteria for
precision and accuracy, as determined solely from the breath
test document, are met:

(1) The internal standard test results in the message
"verified.”

(2) ((Slihe-resnﬂs-ef-be&rbreefh-eamp}es—afe-whmr&nd

fe—fwe—d*gﬂ-(eg—l@%ae—sead—as—l@)—)) In order to be

valid, the two breath samples must agree to within plus or
minus ten percent of their mean. This shall be determined
as follows:
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(a) The breath test results shall be reported, truncated to
three decimal places.

(b) The mean of the two breath test results shall be
calculated and rounded to four decimal places.

(c) The lower acceptable limit shall be determined by
multiplying the above mean by 0.9, and truncating to three
decimal places.

(d) The upper acceptable limit shall be determined by
multiplying the mean by 1.1 and truncating to three decimal
places.

(e) If the results fall within and inclusive of the upper
and lower acceptable limits, the two breath samples are
valid.

(3) The simulator external standard result ((}es)) must
lie between .090 to .110 inclusive.

(4) All four blank tests must give results of ((-68)) .000.

If these criteria are met, then these and no other factors
are necessary to indicate the proper working order of the
instrument, and so certify it, at the time of the breath test.

NEW SECTION

WAC 448-13-065 Interpretation of breath test
results. Once it is determined that a breath test has met all
the above criteria and is valid, the person’s presumed breath
alcohol content for the purposes of the interpretation of civil
and criminal statutes shall be determined by taking the lower
of the two subject sample breath test results, and truncating
this to two decimal places. (E.g., if a person’s two breath
test results were 0.106 and 0.121, the person’s presumed
breath alcohol content would be 0.10 g/210L.)

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-070 External standard simulator
solution. In order to validate and certify the proper working
order of the BAC Verifier DataMaster at the time of a
person’s breath test, the vapor from a certified external
standard simulator solution will be tested, separated by blank
tests, between the two valid breath samples provided by the
subject per WAC 448-13-050. This test of the vapor from
the certified external standard simulator solution concentra-
tion, by the infrared technique employed by the (BAEC
Verifier)) DataMaster, will confirm the certification of the
person’s test results as they appear on the breath test
document, provided that the results of such analysis also
meet the criteria of WAC 448-13-060. At such time as the
concentration of the vapor from the external standard
simulator solution measured by the DataMaster approaches
the lower acceptable limit of .090, the solution will be
discarded and replaced with a new solution which meets the
criteria of WAC 448-13-080. In any event, the solution will
be replaced no more than sixty days from the date of its
installation. As there is no meaningful way to interpret data
resulting from reanalysis of the simulator solution following
its removal after use on a DataMaster instrument, collection
and reanalysis of such solutions is neither recommended nor
approved by the state toxicologist. The internal standard test
conducted with every breath test provides a check that the
instrument has remained in calibration while in use in the
field.

[160]



Washington State Register, Issue 95-16

AMENDATORY SECTION (Amending WSR 91-21-040,
filed 10/11/91, effective 11/11/91)

WAC 448-13-080 Preparation and certification of
external standard simulator solution. The external
standard simulator solutions shall be prepared by the forensic
toxicology staff or by persons certified as technicians in the
state toxicology laboratory, using standard laboratory
procedures in such a manner that when ((ased—m—a—BAG

-wi-l-l—reed-)) heated to 34°C + 0.2°C it will produce a_vapor

with an ethanol concentration of between .090 and .110
inclusive, at the time of the test. The principle used for the
preparation of the simulator solutions is that a 0.123g/100mL
solution will give a vapor ethanol concentration at 34°C of
0.100g/210L. The protocol which shall be followed for the
preparation and certification of the external standard simula-
tor solution will be that protocol currently approved and
authorized by the state toxicologist according to WAC 448-
13-130 and conforming to WAC 448-14-010. Details of the
currently approved and authorized protocols are available
upon request from the office of the state toxicologist. Sworn
statements ((fremthe-analyst)) regarding the preparation,
testing, and certification of the simulator solution are
available under the provisions of CrRLJ 6.13. The simulator
solution shall have an expiration date of one calendar year
following the date of its preparation.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-090 Software. The software which shall
be used in the data collection by, in the operation of, and in
the measurements made by the (BACVerifier)) DataMaster,
will be those versions currently approved for use by the state
toxicologist. A list of those versions of software currently
approved for use can be obtained from the office of the state
toxicologist. The state toxicologist shall approve software
which allows the DataMaster to meet the strict accuracy and
precision standards of the quality assurance procedure, and
which can perform breath tests in compliance with the
standards set out herein.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-100 Use of the data base on the (BA€
¥erifier)) DataMaster. The specific purpose of the data
base functions of the BAC Verifier DataMaster is to provide
statistical analysis and remote monitoring of the instruments
to determine their current operational status. The informa-
tion contained in the data base is separate from, and does not
affect the results of, any individual breath test. All informa-
tion required to certify a breath test per WAC 448-13-060 is
contained in the breath test document. The presence or
absence of data base information does not compromise the
validity of a breath test certified per WAC 448-13-060.
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AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-110 Quality assurance program.
Technicians authorized per WAC 448-13-170 and 448-13-
180 shall carry out on a regular periodic basis a quality
assurance program which shall include recalibration, and
checks of components and function of every (BAC-Verifi-
ef)) DataMaster instrument used for evidential breath testing
purposes in the state of Washington. The protocol which
shall be followed for quality assurance will be that protocol
currently approved and authorized by the state toxicologist
pursuant to WAC 448-13-130.

Upon successfully meeting all the requirements of the
quality assurance program, the instrument is approved by the
state toxicologist for use over a period of not more than one
year, or until such time as one of the following operations is
required: Replacement of the central processing unit (CPU)
board, replacement of the infrared detector, replacement of
the infrared detector block, replacement of the infrared
detector board, replacement or updating of the software,
disassembly and then reassembly of the sample chamber, or
recalibration. On successful completion of the quality
assurance procedure the instrument is approved for use for
a further one-year period. As the quality assurance proce-
dure includes all the elements of the procedure previously
known as "certification,” the use of ((BAE—Verifier))
DataMaster Certification documents described in CrRLJ 6.13
is recommended by the state toxicologist to indicate compli-
ance with this quality assurance program.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-130 Review, approval, and authoriza-
tion of protocols of procedures and methods by the state
toxicologist. The state toxicologist shall review, approve,
and authorize such protocols of procedures and methods (of
((his)) the toxicologist’s own promulgation or submitted ((te
him)) by outside agencies or individuals for consideration)
required in the administration of the breath test program.
Such review, approval, and authorization will be so signified
by a signed statement attached to each protocol, and kept on
file in the office of the state toxicologist. These protocols
will be updated as necessary to maintain the quality of the
breath test program in light of new findings in the scientific
literature or from peer discussion, or the availability of
superior equipment or services. Information concerning
currently approved protocols can be obtained on application
to the office of the state toxicologist.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-140 Instructors. The state toxicologist
shall certify persons found by him to be competent and
qualified, as "instructors." Instructors are authorized to
administer breath tests for alcohol concentration using the
((BAC—Verifier)) DataMaster ((infrared-breath-testing
instrarnent)) and are further authorized to train and certify as
operators, according to outlines approved by the state
toxicologist, those persons the instructor finds qualified to
administer the breath test utilizing the BAC Verifier
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DataMaster breath test instrument. Details of persons
certified as instructors shall be maintained by the state
toxicologist and available upon request.

If an instructor fails or refuses to demonstrate to the
state toxicologist or to his representative, that they have the
ability to adequately perform their responsibilities as an
instructor, then the state toxicologist will suspend their
permit.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-150 Operators. The state toxicologist,
or instructors on his behalf, shall certify as "operators"
persons found by them to be competent and qualified to
administer breath tests for alcohol concentration using the
((BAECVerifier)) DataMaster ((infrared)) breath testing
instrument. Persons who have attended courses in the
operation of the (BAC—Verifier)) DataMaster ((infrared))
breath testing instrument taught by an instructor qualified by
the state toxicologist, upon certification of attendance and
qualification, shall be designated as "operators.” Details of
persons so certified shall be maintained by the state toxicolo-
gist and available upon request.

If an operator fails or refuses to demonstrate to the state
toxicologist or to an instructor certified by the state toxicolo-
gist, that he or she has the ability to adequately perform his
or her responsibilities as an operator, then the state toxicolo-
gist will suspend their permit.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-160 Solution changers. The state
toxicologist, or instructors on his behalf, shall certify as
"solution changers" operators found by them to be competent
and qualified. In addition to being qualified as "operators”
these persons must receive approved instruction covering the
changing of simulator external standard solutions for the
((BACferifier)) DataMaster ((infeared-breath—testing
instrument)), taught by an instructor qualified by the state
toxicologist. Details of persons so certified shall be main-
tained by the state toxicologist and available upon request.

If a solution changer fails or refuses to demonstrate to
the state toxicologist or to an instructor certified by the state
toxicologist, that he or she has the ability to adequately
perform his or her responsibilities as a solution changer, then
the state toxicologist will suspend their permit.

AMENDATORY SECTION (Amending WSR 91-21-040,
filed 10/11/91, effective 11/11/91)

WAC 448-13-170 Technicians. The state toxicologist
shall certify as "technicians" such persons found by him to
be competent and qualified to maintain the proper working
order of the BAC Verifier DataMaster infrared breath testing
instrument, through adjustment, repair, and regular service.
Further, technicians are authorized by the state toxicologist
to prepare simulator external standard solutions and to
perform the procedures approved for periodic quality
assurance of the ((BAE—Verifier)) DataMaster ((infrared
breath—testing)) instruments as required pursuant to WAC
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448-13-110. Details of persons so certified shall be main-
tained by the state toxicologist and available upon request.

Technicians are also authorized to instruct persons
otherwise qualified as "instructors,” "operators,” and "solu-
tion changers" according to training outlines approved by the
state toxicologist. Certified technicians are themselves
authorized to perform the duties of "instructors,” "operators,"
and "solution changers."

Electronics technicians who repair component parts of
the DataMaster, and who are not certified as technicians
under this section, are not authorized to conduct guality
assurance, conduct training, or perform duties in the above

categories.
If a technician fails or refuses to demonstrate to the

state toxicologist or his representative, that he or she has the

ability to adequately perform his or her responsibilities as a
technician, then the state toxicologist will suspend their
permit.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-200 Information concerning technical
aspects of the breath test program. Documents used by
the state toxicologist and personnel involved in breath testing
for the state of Washington, which are available on request
include: The breath test document, simulator solution
preparation protocol, alcohol analysis protocol, certification
document for simulator solution, affidavit from analyst of
simulator solution, data base, quality assurance protocol,
quality assurance procedure report, affidavit concerning
quality assurance procedure, operator course outline, operator
refresher course outline, and operator training record. A fee
may be charged to cover the cost of providing these copies.

AMENDATORY SECTION (Amending WSR 91-06-022,

filed 2/26/91, effective 3/29/91)

WAC 448-13-210 Address for correspondence.
Persons seeking information regarding currently approved
protocols and procedures, or information regarding those
persons currently authorized as operators, instructors,
solution changers, or technicians for the BAC Verifier
DataMaster, shall direct their request to the State Toxicolo-
gist, State Toxicology Laboratory, ((HarberviewMedieat
; ; 7 i )
University of Washington, Department of Laboratory
Medicine, 2203 Airport Way S., Seattle, WA 98134.

AMENDATORY SECTION (Amending WSR 91-06-022,
filed 2/26/91, effective 3/29/91)

WAC 448-13-220 Effective date. These provisions,
WAC 448-13-010 through and including WAC 448-13-210,
and any subsequent amendments will be adopted and in full
force and effect for all aspects of the operation of the breath
alcohol concentration test program in the state of Washing-
ton thirty-one days after the filing of the permanent rules.
These new provisions are not retroactive and will not apply
to the interpretation of results from any breath test conducted
prior to thirty-one days after the filing of the permanent
rules.
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WSR 95-16-119
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed August 2, 1995, 10:37 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
14-080.

Title of Rule: WAC 388-218-1695 Deeming of
income—Alien sponsorship.

Purpose: Clarifies the requirement that a sponsor’s
income is considered available for the three years following
the sponsored alien’s entry for permanent residence into the
United States.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: Clarified to state that the income of a
sponsor will be considered available to meet the needs of a
sponsored alien for three years following the alien’s entry for
permanent residence into the United States.

Reasons Supporting Proposal: This revision will add
language which will clarify the requirement that a sponsor’s
income is considered available for three years following the
sponsored alien’s entry for permanent residence into the
United States.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Rena Milare, Division of
Income Assistance, (360) 438-8311.

Name of Proponent: [Department of Social and Health
Services], governmental.

Rule is not necessitated by federal law, federal or state
court decision. :

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Affects only sponsored
aliens receiving AFDC. Amendment clarifies the rule, but
does not substantially change the effect of the rule.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: OB-2 Auditorium, 1115 Washington -

Street S.E., Olympia, WA 98504, on September 5, 1995, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact
Jeanette Savedge-App by August 22, 1995, TDD (360) 753-
4542, or SCAN 234-4542.

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Vendor Services, P.O. Box 45811, Olympia,
WA 98504, Identify WAC Numbers, FAX (360) 586-8487,
by August 29, 1995.

Date of Intended Adoption: September 6, 1995.

August 2, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services
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AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-218-1695 Deeming of income—Alien
sponsorship. (1) For a period of three years following entry
for permanent residence into the United States, an individual-
ly sponsored alien shall provide the state agency with any
information and documentation necessary to determine the
income of the sponsor that can be deemed available to the
alien, and obtain any cooperation necessary from the
sponsor,

(2) For all subsections in this section, the department
shall deem the income of an individual sponsor (and the
sponsor’s spouse if living with the sponsor) to be the
unearned income of an alien for three years following the
alien’s entry for permanent residence into the United States.

(3) Monthly income deemed available to the alien from
the individual sponsor or the sponsor’s spouse not receiving
AFDC or SSI shall be:

(a) The sponsor’s total monthly unearned income, added
to the sponsor’s total monthly earned income reduced by
twenty percent (not to exceed one hundred seventy-five
dollars) of the total of any amounts received by the sponsor
in the month as wages or salary or as net earnings from self-
employment, plus the full amount of any costs incurred in
producing self-employment income in the month.

(b) The amount described in (a) of this subsection
reduced by:

(i) The basic requirements standard for a family of the
same size and composition as the sponsor and those other
persons living in the same household as the sponsor claimed
by the sponsor as dependents to determine the sponsor’s
federal personal income tax liability but who are not AFDC
recipients; '

(ii) Any amounts actually paid by the sponsor to persons
not living in the household claimed by the sponsor as
dependents to determine the sponsor’s federal personal
income tax liability; and

(iii) Actual payments of alimony or child support, with
respect to persons not living in the sponsor’s household.

(4) In any case where a person is the sponsor of two or
more aliens, the department shall divide the income of the
sponsor, to the extent they would be deemed the income of
any one of the aliens under provisions of this section,
equally among the aliens.

(5) The department shall not consider the income which
is deemed to a sponsored alien in determining the need of
other unsponsored members of the alien’s family except to
the extent the income is actually available.

WSR 95-16-120
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed August 2, 1995, 10:38 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 95-
14-081.
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Title of Rule: WAC 388-216-2350 Resources—Avail-
ability of alien sponsor’s resources.

Purpose: Adds language clarifying the requirement that
a sponsor’s resources are considered available for three years
following the sponsored alien’s entry for permanent resi-
dence into the United States.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: Existing rule will be clarified to state that
the resources of a sponsor will be considered available to
meet the needs of a sponsored alien for the three years
following the alien’s entry for permanent residence into the
United States. '

Reasons Supporting Proposal: Adds language to the
existing WAC will [that] will clarify the requirement that a
sponsor’s resources are considered available for three years
following the sponsored alien’s entry for permanent resi-
dence into the United States.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Rena Milare, Division of
Income Assistance, 438-8311.

Name of Proponent: [Department of Social and Health
Services], governmental. -

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Same as above

Proposal Changes the Following Existing Rules: See
above.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Affects only sponsored
aliens receiving AFDC. Amendment clarifies the rule, but
does not substantially change the effect of the rule.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: OB-2 Auditorium, 1115 Washington
Street S.E., Olympia, WA 98504, on September 5, 1995, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact
Jeanette Sevedge-App by August 15, 1995, TDD (360) 753-
4542, or SCAN 234-4542.

Submit Written Comments to: Jeanette Sevedge-App,
Acting Chief, Vendor Services, P.O. Box 45811, Olympia,
WA 98504, Identify WAC Numbers, FAX (360) 586-8487,
by August 22, 1995. ’

Date of Intended Adoption: September 6, 1995.

August 2, 1995

Jeanette Sevedge-App
Acting Chief

Office of Vendor Services

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94) '

WAC 388-216-2350 Resources—Availability of alien
sponsor’s resources. (1) The department shall apply the
rules of this section to a sponsored alien who is applying for
AFDC or GA and to the sponsor of that alien, unless the
alien:

(a) Meets the definition of an asylee, Amerasian, or
refugee in WAC 388-55-010;
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(b) Is a Cuban or Haitian entrant, as defined in section
501(3) of the Refugee Education Assistance Act of 1980; or

(c) Is the dependent child of the sponsor or sponsor’s
spouse.

(2) A sponsor is defined as any person or public or
private organization executing an affidavit or affidavits of
support or similar agreement on behalf of an alien (who is
not the child of the sponsor or the sponsor’s spouse) as a
condition of the alien’s entry into the United States.

(3) Sponsorship shall affect the eligibility of an alien for
a period of three years from the date of entry for permanent
residence into the United States. When the sponsor of an
alien is:

(a) A public or private agency or organization, the
sponsored alien shall be ineligible for assistance throughout
the sponsorship period, unless the agency or organization is
either no longer in existence or has become unable to meet
the alien’s needs; or

(b) A private individual, the department shall deem the
resources of the sponsor (and the sponsor’s spouse if living
with the sponsor) to be the resources of the sponsored alien
throughout the sponsorship period.

(4) The alien who is sponsored by an individual shall:

(a) Provide the department with any information and
documentation necessary to determine the resources of the
sponsor that can be deemed available to the alien; and

(b) Obtain any cooperation necessary from the sponsor.

(5) The department shall calculate the monthly resources
deemed available to the sponsored alien, as follows:

(a) Use the total amount of the resources of the sponsor,
determined as if the sponsor was applying for AFDC in the
alien’s state of residence; minus

(b) One thousand five hundred dollars.

(6) In any case where a person is the sponsor of two or
more aliens who are subject to the provisions in this section,
the deemable resources of the sponsor shall be divided
equally among the aliens.

(7) Resources which are deemed to a sponsored alien
shall not be considered in determining the need of other
unsponsored members of the alien’s family except to the
extent the resources are actually available.

(8) Any sponsor of an alien and the alien shall be
jointly and individually liable for any overpayment of
assistance made to the alien during the three years after the
alien’s entry for permanent residence into the United States
due to the sponsor’s failure to provide correct information,
except where such sponsors were without fault or where
good cause existed.

(a) When the department finds a sponsor has good cause
or is without fault for not providing information to the
agency, the sponsor shall not be held liable for the overpay-
ment and recovery will not be made from the sponsor.

(b) Good cause and no fault shall be defined as any
circumstance beyond the control of the sponsor.

WSR 95-16-121
PROPOSED RULES
DEPARTMENT OF HEALTH
[Filed August 2, 1995, 10:39 a.m.]

Original Notice.
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Preproposal statement of inquiry was filed as WSR 95-
12-093.

Title of Rule: WAC 246-861-090 Amount of continuing
education.

Purpose: To provide incentive for patient counseling
continuing education.

Statutory Authority for Adoption: RCW 18.64.005.

Statute Being Implemented: RCW 18.64.005(8).

Summary: This rule provides a one time incentive of
1.5 continuing education units per contact hour of pharma-
cists to obtain patient counseling as part of the continuing
education to renew their license.

Reasons Supporting Proposal: To facilitate better
communication between parties.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Don Williams, Olympia,
753-6834.

Name of Proponent: Department of Health/Board of
Pharmacy, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: To provide incentive for patient counseling educa-
tion. To facilitate better communication between patients
and pharmacists.

Proposal Changes the Following Existing Rules:
Provides a one time continuing education incentive to
facilitate patient counseling.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not
impact small businesses in any way.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This rule does not subject a person to
a penalty or sanction; does not establish, alter or revoke a
qualification or standard for pharmacists’ licensure; and does
not make significant amendment to a policy or regulatory
program. It qualifies patient counseling and education as
continuing education for pharmacists.

Hearing Location: Red Lion Inn, 300 112th S.E.,
Bellevue, WA, on October 26, 1995, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Lisa
Salmi, Program Manager by October 10, 1995, (360) 753-
6834.

Submit Written Comments to: Georgia Robinson-Sage,
1300 Quince Street, Mailstop 7863, Olympia, 98504, FAX
(360) 586-4359, by October 10, 1995.

Date of Intended Adoption: October 26, 1995.

August 1, 1995
D. H. Williams
Executive Director

AMENDATORY SECTION (Amending Order 234B, filed
1/8/92, effective 2/8/92)

WAC 246-861-090 Amount of continuing education.
(1) The equivalent of ((ene-and-ene-half)) 1.5 continuing
education unit (equal to fifteen contact hours) of continuing
education shall be required annually of each applicant for
renewal of licensure. 0.1 CEU will be given for each
contact hour. A pharmacist may claim an incentive of 0.15
CEU for each contact hour for successfully completing a
patient education training program which meets the criteria
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listed below, provided that the incentive credits shall not

exceed 1.2 CEU (equal to eight contact hours and four

incentive hours).

(2) Patient education training requirements: The

program must include patient-pharmacist verbal interactive

techniques developed by role-playing in which the pharma-

cist, in dispensing a medication to the patient can verify that:

(a) The patient knows how to use the medication

correctly.
(b) The patient knows about the important or significant

side effects and potential adverse effects of the medication.
(c) The patient has the information and demonstrates

their understanding of the importance of drug therapy

compliance.

WSR 95-16-123
PROPOSED RULES
INSURANCE COMMISSIONER’S OFFICE
[Filed August 2, 1995, 10:41 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 95-
14-128.

Title of Rule: The Washington United States Longshore
and Harbor Workers” Compensation Act.

Purpose: To promote a strong and healthy maritime
industry through the continuation of the plan established by
the legislature in 1992. To ensure the continued availability
of USL&H coverage for those employers unable to purchase
the essential coverage in the normal insurance market.

Other Identifying Information: Commissioner Matter
No. R 95-7.

Statutory Authority for Adoption: RCW 48.02.060.

Statute Being Implemented: RCW 48.22.070.

Summary: This rule will ensure the continued avail-
ability of workers’ compensation coverage for longshore and
harbor workers.

Reasons Supporting Proposal: The maritime industry
within Washington state requires the availability of worker’s
compensation coverage, as required by the United States
Longshore and Harbor Workers’ Act.

Name of Agency Personnel Responsible for Drafting:
Kacy Brandeberry, Insurance Building, Olympia, (360) 664-
3790; Implementation and Enforcement: Allen Morrow,
Federation Building, Olympia, 753-5396.

Name of Proponent: Deborah Senn, Insurance Com-
missioner, governmental.

Rule is not necessitated by federal law, federal or state
court decision. '

Explanation of Rule, its Purpose, and Anticipated
Effects: This rule will ensure the continued availability of
workers’ compensation coverage for longshore and harbor
workers.

Proposal Changes the Following Existing Rules: This
permanent rule eliminates the sunset date, extended by the
1995 legislature to July 1, 1997, as provided at RCW
48.22.070, as amended.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule only reflects
the 1995 amendments to RCW 48.22.070.

Proposed

PROPOSED
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Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. This is not a "significant legislative
rule” to which section 201 applies. It adopts no substantive
provision of law; establishes no policy or program; and
makes no significant change.

Hearing Location: Insurance Commissioner’s Office,
Insurance Building, 2nd Floor Conference Room, Olympia,
Washington, on September 6, 1995, at 11:00 a.m.

Assistance for Persons with Disabilities: Contact Lori
Malabed by September 1, 1995, TDD (360) 586-0691.

Submit Written Comments to: Kacy Brandeberry, P.O.
Box 40255, Olympia, WA 98504-0255, Internet address:
73303.700 @compuserve.com, FAX (360) 586-3535, by
September 1, 1995.

Date of Intended Adoption: September 6, 1995.

August 2, 1995
Deborah Senn
Insurance Commissioner

AMENDATORY SECTION (Amending Order R 93-17,
filed 9/24/93, effective 10/25/93)

WAC 284-22-030 Effective date. (1) The assigned
risk plan shall become effective at 12:01 a.m. July 1, 1992.

(2) The assigned risk plan shall ((eease-eeeepting—new
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not terminate until all policies ((issued)) under the plan have
expired and outstanding obligations incurred under such
policies have been satisfied.

WSR 95-16-124
PROPOSED RULES
PUGET SOUND AIR POLLUTION
CONTROL AGENCY
[Filed August 2, 1995, 10:45 a.m.]

Original Notice.

Proposal is exempt from preproposal statement of
inquiry under RCW 34.05.310(4).

Title of Rule: Amending sections 3.11, 5.07, 5.11, 6.11,
7.07 of Regulation I. Sections 1.01, 2.02, of Regulation HI.

Purpose: Adjust maximum civil penalty amount for
inflation; adjust fees for registration and operating permits to
cover program costs and move operating permit fees to the
operating permit section; remove late charges for delinquent
registration fees; and update delegation for federal NSPS and
NESHAPs.

Other Identifying Information: 3.11 Civil Penalties;
5.07 Registration Fees; 5.11 Registration of Oxygenated
Gasoline Blenders; 6.11 New Source Performance Standards;
7.07 Fees; 1.01 Policy; 2.02 National Emission Standards for
Hazardous Air Pollutants.

Statutory Authority for Adoption: Chapter 70.94 RCW.

Statute Being Implemented: RCW 70.94.141.

Summary: Increases maximum civil penalty amount for
inflation and adjusts registration and operating permit fees to
cover program costs; moves operating permit fees to the
operating permit section; removes the late charge for
delinquent registration fees; and updates delegation for
federal NSPS and NESHAPs.

Proposed
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Reasons Supporting Proposal: Maximum civil penalty
amount needs to be adjusted for inflation; registration and
operating permit fees need to cover program costs and
operating permit fees should be in the operating permit
section; the agency has determined that late charges are a
penalty and not 