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CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037. ‘

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW), is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympla Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Admlmstratlve Code (WAC) may be made by calling (360) 753-7470.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are espe-
cially encouraged to give wide publicity to all documents printed in the Washington State Register.

CERTIFICATE

Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.

DENNIS W. COOPER
Code Reviser

STATE MAXIMUM INTEREST RATE
(Computed and filed by the State Treasurer under RCW 19.52.025)

The maximum allowable interest rate applicable for the month of July 1996 pursuant to RCW 19.52.020 is twelve point zero
percent (12.00%).

NOTICE: FEDERAL LAW PERMITS FEDERALLY INSURED FINANCIAL INSTITUTIONS IN THE STATE TO
CHARGE THE HIGHEST RATE OF INTEREST THAT MAY BE CHARGED BY ANY FINANCIAL INSTITU-
TION IN THE STATE. THE MAXIMUM ALLOWABLE RATE OF INTEREST SET FORTH ABOVE MAY
NOT APPLY TO A PARTICULAR TRANSACTION.
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

1. ARRANGEMENT OF THE REGISTER
The Register is arranged in the following six sections:
(a) PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public comments on a
general area of proposed rule making before the agency files a formal notice.
(b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and withdrawals.
(c) PERMANENT-includes the full text of permanently adopted rules.
(d) EMERGENCY-includes the full text of emergency rules and rescissions.
(¢) MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator notifications,
summaries of attorney general opinions, executive orders and emergency declarations of the govemnor, rules of the
state Supreme Court, and other miscellaneous documents filed with the code reviser’s office under RCW 34.08.020
and 42.30.075.
(f) TABLE-includes a cumulative table of the WAC sections that are affected in the current year.
(g) INDEX-includes a combined subject matter and agency index.
Documents are arranged within each section of the Register according to the order in which they are filed in the code re-
viser’s office during the pertinent filing period. The three part number in the heading distinctively identifies each document,
and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style quickly and
graphically portrays the current changes to existing rules as follows:
(a) Inamendatory sections—
() underlined material is new material;
(ii) deleted material is ((lined-out-between-double-parentheses));
(b) Complete new sections are prefaced by the heading NEW SECTION;
(c) The repeal of an entire section is shown by listing its WAC section number and caption under the heading
REPEALER.

3. MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW) does not
necessarily conform to the style and format conventions described above. The headings of these other types of material have
been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form submitted to the code revis-
er’s office.

4. EFFECTIVE DATE OF RULES

(@ Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency order adopting
them are filed with the code reviser’s office. This effective date may be delayed or advanced and such an effective
date will be noted in the promulgation statement preceding the text of the rule.

(b) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by the agency.
They remain effective for a maximum of one hundred twenty days from the date of filing.

() Rules of the state Supreme Court generally contain an effective date clause in the order adopting the rules.

5. EDITORIAL CORRECTIONS

Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or history of
a document is enclosed in [brackets].
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DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION
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TAll documents are due at the code reviser's office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of
the Register; see WAC 1-21-040.

2A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service
(OTS) of the code reviser's office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed
material is subject to the earlier non-OTS dates.

3At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW
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REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one
industry.

When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact);

The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.
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WSR 96-13-003
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)

[Filed June 6, 1996, 1:46 p.m.]

Subject of Possible Rule Making: WAC 388-538-070
and 388-538-050, managed care.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The rules will be amended
to require managed care plans to submit stop-loss (reinsur-
ance) claims for a client within six months of the contract
termination date with that client. Implementing this rule will
assist the Medical Assistance Administration in preparing
timely and complete budget forecasts. This rule will make
Medical Assistance Administration (MAA) more consistent
with other third party payors handling of stop-loss claims
and will enable plans contracting with MAA to close their
books on a contract period on a more timely basis.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: The department will
conduct an internal and external review and approval
process. The department will consider all comments it
receives.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Bobbe J. Andersen, Program
Manager, Medical Assistance Administration, Mailstop
45530, P.O. Box 45530, Olympia, WA 98504-5530, phone
(360) 753-0529, FAX (360) 753-7315, TDD 1-800-848-5429.

June 6, 1996

Philip A. Wozniak

for Merry Kogut, Supervisor
Rules and Policies Assistance Unit

WSR 96-13-009
PREPROPOSAL STATEMENT OF INQUIRY
OFFICE OF MINORITY AND

WOMEN?’S BUSINESS ENTERPRISES
[Filed June 6, 1996, 4:33 p.m.]

Subject of Possible Rule Making: Recent change in
state law limits the counting of brokers toward participation
goals for minority and women’s business enterprises in state
contracts to the actual dollar value of the fees and commis-
sions charged or a standard rate. The rule would establish
the standard(s) for the industries impacted by this change.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 39.19.030(7).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In the absence of a rule,
agencies and educational institutions would be forced to
require and to review more information in bid documents.
There would not be consistent treatment of bids by state
agencies and educational institutions. '

WSR 96-13-003

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Negotiated rule
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Juan Huey-Ray, Rules Coordinator,
406 South Water, Olympia, WA 98504-1160, phone (360)
586-1228, FAX (360) 586-7079.

June 6, 1996
James A. Medina
Director

WSR 96-13-011
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 7, 1996, 11:02 a.m.]

Subject of Possible Rule Making: WAC 180-27-056(2),
funding during the period of a priority approval process
order by State Board of Education.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.525.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The 1995 legislature
provided authority to fully fund school construction projects.
Modification of existing rules is necessary to allow final
project approval based on estimated available revenue or
funds provided through legislative appropriation authority.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Rules are coordinated with the Office of the
Superintendent of Public Instruction.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by sending written comments to Rules Coordina-
tor, State Board of Education, P.O. Box 47206, Olympia,
WA 98504-7206, FAX (360) 586-2357, TDD (360) 664-
3631. For telephone assistance contact Larry Davis, (360)
753-6715.

June 7, 1996
Larry Davis
Executive Director

WSR 96-13-015
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
(Filed June 7, 1996, 11:57 a.m.)

Subject of Possible Rule Making: Implementation of
chapter 293, Laws of 1996, requiring the suspension of
professional license/certification for default on federal/state
guaranteed student loans.

Preproposal

PREPROPOSAL



PREPROPOSAL

WSR 96-13-015

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 18.11, 18.16, 18.28, 18.85, 18.140,
18.145, 18.165, 18.170, 18.175, 18.185 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Define terms used in chapter
293, Laws of 1996. Adopt program and brief adjudicative
procedures to be used in license suspension. Possibly adopt
reinstatement fee as authorized by statute.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before

publication. Interested persons may participate in rule -

drafting by contacting Linda Bremer, Assistant Director, P.O.

Box 9034, Olympia, WA 98507-9034, FAX (360) 586-1596.

All interested persons will be added to the agency’s mailing
list for this rule proposal.

June 7, 1996

Linda Bremer

Assistant Director

WSR 96-13-016
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed June 7, 1996, 12:04 p.m.]

Subject of Possible Rule Making: Implementation of
chapter 293, Laws of 1996, requiring the suspension of
professional license/certification for default on federal/state
guaranteed loans.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 18.08 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Define terms used in chapter
293, Laws of 1996. Adopt program and brief adjudicative
procedures to be used in license suspension. Possibly adopt
reinstatement fee as authorized by statute.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested persons may participate in rule
drafting by contacting James D. Hanson, Administrator, P.O.
Box 9045, Olympia, WA 98507-9045, FAX (360) 664-2550,
TDD 586-2788. All interested persons will be added to the
agency’s mailing list for this rule proposal.

June 7, 1996
James D. Hanson
Administrator

Preproposal

[2]
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WSR 96-13-017
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed June 7, 1996, 12:05 p.m.]

Subject of Possible Rule Making: Implementation of
chapter 293, Laws of 1996, requiring the suspension of
professional license/certification for default on federal/state
guaranteed student loans.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 18.96 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Define terms used in chapter
293, Laws of 1996. Adopt program and brief adjudicative
procedures to be used in license suspension. Possibly adopt
reinstatement fee as authorized by statute.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication. Interested persons may participate in rule
drafting by contacting James D. Hanson, Administrator, P.O.
Box 9045, Olympia, WA 98507-9045, FAX (360) 664-2550,
TDD 586-2788. All interested persons will be added to the
agency’s mailing list for this rule proposal.

June 7, 1996
James D. Hanson
Administrator

WSR 96-13-032
PREPROPOSAL STATEMENT OF INQUIRY
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed June 11, 1996, 3:48 p.m.]

Subject of Possible Rule Making: Grants of Federal
Title I moneys for improving the basic programs of local
education agencies.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.300.070.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Current chapter 392-163
WAC has been superseded by the federal Improving
America’s Schools Act of 1994, and United States Depart-
ment of Education amendments of 34 C.F.R. Part 200.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: United States Department of Education coordina-
tion is achieved by adopting the administrative rules of the
United States Department of Education.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules; and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Rules Coordinator, Legal Services,
P.O. Box 47200, Olympia, WA 98504-7200, FAX (360)
753-4201, TDD (360) 664-3631.
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June 10, 1996
Judith A. Billings
Superintendent of
Public Instruction

WSR 96-13-033
PREPROPOSAL STATEMENT OF INQUIRY
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed June 11, 1996, 3:50 p.m.]

Subject of Possible Rule Making: State learning
assistance program rules, chapter 392-162 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.165.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The state learning assistance
program should reflect, and be coordinated with, Title I of
the federal Improving America’s Schools Act of 1994,

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended, or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Rules Coordinator, Legal Services,
P.O. Box 47200, Olympia, WA 98504-7200, FAX (360)
753-4201, TDD (360) 664-3631.

June 10, 1996
Judith A. Billings
Superintendent of
Public Instruction

WSR 96-13-049
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING

(Real Estate Commission)
[Filed June 13, 1996, 3:29 p.m.]

Subject of Possible Rule Making: (1) Repeal agency
representation disclosure rule, WAC 308-124D-040; and (2)
amend real estate clock hour course WAC references to
eliminate "substantive/nonsubstantive" real estate subject
matter distinction.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.85.140.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: (1) Chapter 179, Laws of
1996 (2ZEHB 1659) codifies agency representation and
disclosure duties, eliminating the need for rule. The new
law goes into effect January 1, 1997; and (2) the current
distinction between substantive/nonsubstantive real estate
subject matter is no longer necessary because the commis-
sion has identified specific approved course topic areas of
real estate practice.

Process for Developing New Rule: Agency study.

WSR 96-13-032

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Syd Beckett, Program Administra-
tor, P.O. Box 48001, Olympia, WA 98504-8001, phone
(360) 586-6101, FAX (360) 586-0998. The department
intends to solicit input from stakeholder groups and to
review proposed draft rule language at the commission’s
September 18, 1996, meeting in Spokane at Cavanaugh’s Inn
at the Park. The commission intends to hold a rules hearing
on these issues at its December 6, 1996, meeting in Bellevue
at a place and time yet to be determined.

June 7, 1996
Sydney W. Beckett
Program Administrator

WSR 96-13-050
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 13, 1996, 3:52 p.m.]

Subject of Possible Rule Making: WAC 180-85-030
Continuing education credit hour—Definition.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.410.010.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed amendment
will encourage teachers and other educators to seek profes-
sional development in the areas of assessment and
multicultural education.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by sending written comments to Rules Coordina-
tor, State Board of Education, P.O. Box 47206, Olympia,
WA 98504-7206, FAX (360) 586-2357, TDD (360) 664-
3631. For telephone assistance contact Larry Davis, (360)
753-6715.

June 13, 1996
Larry Davis
Executive Director

WSR 96-13-051
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD OF EDUCATION
[Filed June 13, 1996, 3:54 p.m.]

Subject of Possible Rule Making: WAC 180-78-145
Evidence of compliance with professional education advisory
board approval standard.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.305.130.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To fully implement reform

Preproposal




PREPROPOSAL

WSR 96-13-051

legislation, the annual duties of professional education
advisory boards need to be amended.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by sending written comments to Rules Coordina-
tor, State Board of Education, P.O. Box 47206, Olympia,
WA 98504-7206, FAX (360) 586-2357, TDD (360) 664-
3631. For telephone assistance contact Larry Davis, (360)
753-6715.

June 13, 1996
Larry Davis
Executive Director

WSR 96-13-079
PREPROPOSAL STATEMENT OF INQUIRY
PARKS AND RECREATION
COMMISSION
[Filed June 18, 1996, 10:20 a.m.]

Subject of Possible Rule Making: Amendment of WAC
352-32-300 concerning state parks’ application fees for
easements, franchises and special use permits.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 43.51.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Present rule specifies that
"Each application from a party, other than a government
agency, shall be accompanied by a nonrefundable application
fee of one hundred dollars." The change will allow the
commission to adopt a variable fee schedule for such
application and processing fees as it deems appropriate.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting William C. Jolly, Chief, Research
and Long-Range Planning, Washington State Parks and
Recreation Commission, P.O. Box 42668, Olympia, WA
98504-2668.

June 17, 1996

Larry Fairleigh
Assistant Director
Resources Development

WSR 96-13-090
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed June 19, 1996, 8:55 a.m.}

Subject of Possible Rule Making: To adopt updated
federal regulations under Title 21 CFR, Title 40 CFR and
FDA Compliance Policy Guidelines to ensure maintenance
of uniformity between Washington state and United States
standards. Changes have occurred including new bottled
water standards, new seafood HACCP regulations, new
pesticide tolerances, changes in pesticide usage and new food
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and color additives since the previous standards were adopted.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 69.04.392, 69.04.394, 69.04.396, 69.04.398,
and 69.07.020.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This rule change will update
our food standards to ensure uniformity with the United
States standards by adopting the latest published versions of
Title 21 CFR, Title 40 CFR and the FDA Compliance Policy
Guidelines. This will update the Washington standards to
help ensure uniformity with the United States standards and
to protect the consumer from possible harm due to the
purchase or consumption of adulterated or misbranded food.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: These regulations are also administered by the
United States Food and Drug Administration. We coordinate
enforcement of these rules through agreements and mutual
workplanning to prevent duplication of efforts. FDA is
restricted to enforcement on food products in interstate
commerce, while the state has enforcement authority on any
foods in intrastate commerce.

Process for Developing New Rule: Adoptions of federal
regulations governing production and sale of food products.
We will notify affected industry and allow opportunity for
comment and participation.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Verne E. Hedlund, P.O. Box
42560, Olympia, WA 98504-2560, (360) 902-1860, FAX
(360) 902-2087. Meeting to discuss change will be offered
within thirty days after CR-101 is published, and before
possible filing of CR-102.

June 19, 1996
Dr. Candace A. Jacobs
Assistant Director

WSR 96-13-091
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed June 19, 1996, 8:56 a.m.]

Subject of Possible Rule Making: Amending WAC 16-
124-011 to require biannual license renewal for dairy
technicians in accordance with RCW 15.36.081.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.36.021(1) and 15.36.081.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: RCW 15.36.081, the section
of law licensing dairy technicians was changed to require
biannual licensing instead of annual licensing, but the rule
that sets the renewal date was not changed. This change
would make the rule consistent with the biannual licensing
requirement under the law and help prevent confusion that
might be caused by this discrepancy.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Change of annual
license requirement to biannual with industry notification and
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opportunity to comment. Change would correct long term
error.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Verne E. Hedlund, P.O. Box
42560, Olympia, WA 98504-2560, (360) 902-1860, FAX
(360) 902-2087. Meeting to discuss change will be offered
within thirty days after CR-101 is published, and before
possible filing of CR-102.

June 19, 1996
Dr. Candace A. Jacobs
Assistant Director

WSR 96-13-092
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed June 19, 1996, 8:57 a.m.]

Subject of Possible Rule Making: Amendment to
chapter 16-122 WAC, changing milk vendor to milk distribu-
tor to reflect former legislative changes.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.36.061 and 15.36.021(1).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Chapter 16-122 WAC sets
renewal dates for milk vendors licenses. The milk vendors
license that was formerly required under chapter 15.32 RCW
has been changed by legislation to a milk distributors license
under chapter 15.36 RCW. This proposal merely changes
the name of the license from milk vendor to milk distributor
to reflect statute changes and be consistent with the statute.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None. '

Process for Developing New Rule: License name
change with industry notification and opportunity for
comment and input.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Verne E. Hedlund, P.O. Box
42560, Olympia, WA 98504-2560, (360) 902-1860, FAX
(360) 902-2087. Meeting to discuss change will be offered
within thirty days after CR-101 is published, and before
possible filing of CR-102.

June 19, 1996
Dr. Candace A. Jacobs
Assistant Director

WSR 96-13-093
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed June 19, 1996, 8:58 a.m.]

Subject of Possible Rule Making: Adopt new 1995
pasteurized milk ordinance (PMO) under WAC 16-101-700.
This adopts newest version of PMO with changes including
new farm inspection reports, vitamin testing requirements,
performance based farm inspections and certification of
laboratory supervisors.

WSR 96-13-091

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.36.021(3).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Officially adopts require-
ments of the United States Public Health Service/Food and
Drug Administration which govern the interstate milk
shippers agreement. This will adopt the newest version of
the standards from milk production, testing, hauling and
processing that this voluntary program operates under as
required under our agreement with PHS/FDA and as directed
by RCW 15.26.021(3).

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Voluntary agreement between the states and the
United States Public Health Service/Food and Drug Adminis-
tration where the states agree to enforce federal standards
including the PMO so that milk may be freely shipped in
interstate commerce.

Process for Developing New Rule: Adoption of federal
regulation (PMO) governing interstate shipment of milk.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Verne E. Hedlund, P.O. Box
42560, Olympia, WA 98504-2560, (360) 902-1860, FAX
(360) 902-2087. Meeting to discuss change will be offered
within thirty days after CR-101 is published, and before
possible filing of CR-102.

June 19, 1996
Dr. Candace A. Jacobs
Assistant Director

WSR 96-13-094
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed June 19, 1996, 9:00 a.m.]

Subject of Possible Rule Making: Adoption of dry milk_

ordinance, methods of making sanitation ratings of milk
supplies, evaluation of milk laboratories, standards for the
fabrication of single service containers and closures for milk
and milk products and procedures governing the cooperative
state-public health/food and drug administration program for
certification of interstate milk shippers.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 15.36.021(3).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Officially adopts the federal
regulations and procedures governing the interstate milk
shippers agreement a cooperative agreement between the
United States Public Health Service/Food and Drug Adminis-
tration and the states to establish standards and procedures
for the free interstate shipment of milk and milk products.
Adoption of these requirements is crucial to the success of
the cooperative interstate milk shipping program and in
setting standards for milk production, shipping and process-
ing in Washington state.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Voluntary program administered by the United
States Public Health Service/Food and Drug Administration.

Preproposal
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Process for Developing New Rule: Adoption of federal
regulations governing standards for production of milk as
Washington standards.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Verne E. Hedlund, P.O. Box
42560, Olympia, WA 98504-2560, (360) 902-1860, FAX
(360) 902-2087. Meeting to discuss change will be offered
within thirty days after CR-101 is published, and before
possible filing of CR-102,

June 19, 1996
Dr. Candace A. Jacobs
Assistant Director

WSR 96-13-095
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

(Filed June 19, 1996, 9:01 a.m.]

Subject of Possible Rule Making: WAC 16-54-082
Domestic bovine animals and 16-86-015 Washington cattle
sales requirements.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 16.36 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed rule changes
are necessary to ease the transition in the use of Strain 19
Brucellosis vaccine to the new improved RB-51 Brucellosis
vaccine which may be allowed to be used on adults after the
conditional licensing period. The changes also repeal the
"S" brand requirement. The "S" brand requirement has
become obsolete.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: USDA, these changes are compatible with federal
regulations and USDA-APHIS-VS have reviewed and concur
with changes. The changes also are needed to align Wash-
ington state rules properly with regards to the NAFTA and
GATT agreements. Washington state vaccination require-
ments have been more restrictive than federal requirements
for international shipments.

Process for Developing New Rule: Agency study, these
changes have been sent out to the various cattle and live-
stock organizations. Comments were due back April 1,
1996. There were no comments. The dairy federation
approved a resolution at their 1995 annual meeting at the
request of Dr. Mead, that the "S" brand of nonvaccinates be
discontinued.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Robert W. Mead, DVM, State
Veterinarian, (360) 902-1881, FAX (360) 902-2087, E-Mail
74232.1764 @compuserve.com; or Kathleen M. Connell,
DVM, Assistant State Veterinarian, (360) 902-1835, FAX
(360) 902-2087, E-Mail 74232.1765 @compuserve.com.

June 17, 1996
Candace Jacobs
Assistant Director

~
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WSR 96-13-096
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

(Filed June 19, 1996, 9:03 a.m.]

Subject of Possible Rule Making: WAC 16-54-125
Skunks, foxes and raccoons.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 16.70 RCW, amended 1996.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Clarifies the permitting for
animals banned as pets by the Department of Health in
WAC 246-100-191.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: Department of Health, develop rules in consulta-
tion with each other. Department of Fish and Wildlife,
shared draft proposals - no negative comments.

Process for Developing New Rule: Agency request
legislation, which now necessitates a rule change. Chapter
16.70 RCW was amended by EHB 2132 in 1996 to give the
director of agriculture the specific authority to make rules
governing the permit process for Washington Department of
Health, chapter 246-100 WAC which bans certain animals as
pets. To implement the law change, chapter 16-54 WAC is
being amended to clarify the permit process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Washington State Veterinarian,
Department of Agriculture, P.O. Box 42577, Olympia, WA
98504-2577, (360) 902-1878, FAX (360) 902-2087, E-Mail
74232.1764 @compuserve.com.

June 17, 1996
Candace Jacobs
Assistant Director

WSR 96-13-097
PREPROPOSAL STATEMENT OF INQUIRY
INSURANCE COMMISSIONER’S OFFICE
[Matter No. R 96-5—Filed June 19, 1996, 9:35 a.m.]

Subject of Possible Rule Making: Surplus requirements
for fraternal benefit societies.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 48.02.060, 48.36A.100(7), 48.36A.290(4).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: In 1996, the legislature
substantially amended chapter 48.36A RCW, regarding
fraternal benefit societies. Rules will establish minimum
standards for surplus for fraternals to effectuate these
amendments. (See chapter 236, Laws of 1996.)

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Agency study; and
by contacting Jim Tompkins at (360) 407-0537 for informa-
tion about the content of the rules. For questions regarding
the process, please call Kacy Brandeberry at (360) 664-3790.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Kacy Brandeberry, P.O. Box
40255, Olympia, WA 98504-0255, phone (360) 664-3790,
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FAX (360) 586-3535, Internet inscomr@aol, TTY (360) 664-

3154. Written comments are solicited. Deadline for
comments: July 22, 1996.

June 19, 1996

Deborah Senn

Insurance Commissioner

WSR 96-13-102
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed June 19, 1996, 10:36 a.m.]

Subject of Possible Rule Making: To establish a fee for
sampling and spectrophotometric analysis of hops without
determination of moisture content.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 22.09.790.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The existing fee schedule
establishes a fee for hop spectrophotometric analysis accom-
panied by a determination of moisture content. Washington
State Department of Agriculture clients’ business needs have
changed and some clients do not need a moisture reading.
The Washington State Department of Agriculture seeks to
offer the option of a spectro without moisture at a lesser fee.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Consultation with
Hop Liaison Committee, which is made up of members of
all segments of the hop industry and advises the department,
and the Washington Hop Commission.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Mary A. Martin Toohey, Assistant
Director, Laboratory Services Division, P.O. Box 42560,
Olympia, WA 98504-2560, phone (360) 902-1907, FAX
(360) 902-2094; Joyce Forbes, Administrative Assistant,
Laboratory Services Division, 2017 South Ist Street,
Yakima, WA 98903, phone (509) 575-2759, FAX (509) 454-
7699; and Ann George, Administrator, Washington Hop
Commission, 504 North Naches Avenue #11, Yakima, WA
98901-2457, phone (509) 453-4749, FAX (509) 457-8561.

June 19, 1996
Mary A. Martin Toohey
Assistant Director

WSR 96-13-104
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF

LABOR AND INDUSTRIES
{Filed June 19, 1996, 11:40 am.]

Subject of Possible Rule Making: Medical aid rules:
Elimination of incorrect date in WAC 296-20-135.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 51.04.020 and 51.04.030.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Eliminate erroneous lan-
guage which contradicts the intent of the department’s earlier

[71]

WSR 96-13-097

amendment which was adopted on May 1, 1996, and would
have become effective on July 1, 1996, except that it will be
superseded by the emergency rule that will be filed June 28,
1996. The department intended this earlier amendment,
which increased the RBRVS conversion factor, to be
effective on July 1, 1996, and did not intend it to retroactive-
ly increase the RBRVS conversion factor dating back to May
1, 1995.

Other Federal and State Agencies that Regulate this
Subject and the Process Coordinating the Rule with These
Agencies: None.

Process for Developing New Rule: Rule corrects an
error. Interested persons will be notified and a hearing will
be held.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before
publication by contacting Marilyn Gisser, Medical Program
Specialist, Health Services Analysis, P.O. Box 44322,
Olympia, WA 98504-4322, phone (360) 902-6801, FAX
(360) 902-4249.

June 19, 1996
Mark O. Brown
Director
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WSR 96-13-004
PROPOSED RULES
FOREST PRACTICES BOARD
[Filed June 6, 1996, 2:48 p.m.]

Continuance of WSR 94-17-156, 95-04-073, 95-14-028,
95-24-093, 96-04-076, 96-05-090, and 96-09-099.

Preproposal statement of inquiry was filed as WSR 94-
13-066.

Title of Rule: Amendment to forest practices rules,
Title 222 WAC.

Purpose: The purpose of this proposed rule is to
identify critical wildlife habitat (state) for the marbled
murrelet.

Statutory Authority for Adoption: Chapter 34.05 RCW,
RCW 76.09.040, [76.09.]050.

Statute Being Implemented: Chapter 76.09 RCW.

Reasons Supporting Proposal: This rule was proposed
and published in the same notice(s) as the proposed rules for
the northern spotted owl. The Forest Practices Board
adopted the owl rule on May 22, 1996, but they continued
the marbled murrelet portion of the proposal. A committee
has been formed to review the proposal in light of new
information that has become available. Adoption has been
set for August 14, 1996, however the board is likely to
consider revising the proposal at that time.

Submit Written Comments to: Judith Holter, Depart-
ment of Natural Resources, Forest Practices Division, P.O.
Box 47012, Olympia, WA 98504-7012, FAX (360) 902-
1784.

Date of Intended Adoption: August 14, 1996.

June 6, 1996
Jennifer M. Belcher
Commissioner of Public Lands

WSR 96-13-018
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed June 7, 1996, 2:35 p.m.]

Continuance of WSR 96-06-040.
Preproposal statement of inquiry was filed as WSR 95-
17-025.
Title of Rule: Chapter 388-76 WAC, Adult family
homes minimum licensing requirements.
Purpose: To establish in rule minimum licensing
requirements for adult family homes (AFH).
Date of Intended Adoption: June 14, 1996.
June 7, 1996
Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

WSR 96-13-004

WSR 96-13-034
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
(Fisheries)

[Filed June 11, 1996, 4:13 p.m.]

Continuance of WSR 96-08-015.

Preproposal statement of inquiry was filed as WSR 95-
17-094.

Title of Rule: Buy-back of commercial fishing licenses.

Purpose: Establish 1996 buy-back program.

Other Identifying Information: This filing provides
notice of a new filing. The adoption hearing scheduled for
June 1, 1996, has been continued to after the July 3, 1996,
filing.

Statutory Authority for Adoption: RCW 75.08.080.

Statute Being Implemented: RCW 75.08.080.

Summary: See WSR 96-04-069 and subsequent filing
to be made July 3, 1996, for publication on July 17, 1996.

Reasons Supporting Proposal: See Summary above.

Name of Agency Personnel Responsible for Drafting:
Evan Jacoby, 1111 Washington Street, Olympia, 902-2930;
Implementation: Bruce Crawford, 1111 Washington Street,
Olympia, 902-2325; and Enforcement: Dayna Matthews,
1111 Washington Street, Olympia, 902-2927.

Name of Proponent: Washington State Department of
Fish and Wildlife, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See WSR 96-04-069 and filing to be made July 3,
1996. Public testimony received on this proposal by the
Department of Commerce has changed the nature of the
program to an extent necessary to take additional public
testimony.

Proposal Changes the Following Existing Rules: See
WSR 96-04-069.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. These rules implement
a federal program. See 59 Fed. Reg. 51422.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. Not hydraulics rules.

Hearing Location: To be announced in July 3, 1996,
filing.

Submit Written Comments to: To be announced in July
3, 1996, filing.

Date of Intended Adoption: To be announced in July 3,
1996, filing.

June 1, 1996
Robert Turner
Director

WSR 96-13-042
PROPOSED RULES
DEPARTMENT OF LICENSING
[Filed June 13, 1996, 9:52 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 95-
23-078.

Proposed
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WSR 96-13-042

Title of Rule: Amending WAC 308-66-110 Definitions,
308-66-120 Dealer’s license application, 308-66-150 Warran-
ty practices, 308-66-155 Consignment, 308-66-160 Dealer’s
and manufacturer’s license plates, 308-66-170 Denial,
suspension or revocation of license, 308-66-180 Record of
transactions, 308-66-190 Transfer of certificate of title by
dealer, 308-66-200 Transfer of vehicle to another dealer,
308-66-205 Vehicle odometer disclosure, 308-66-210
Statement of change in business structure, ownership interest
or control, 308-66-211 Termination of business, 308-66-212
Sale, transfer or other disposition of noncorporate licensee
and 308-66-214 Incorporation of licensee while licensed;
new section WAC 308-66-227 Disclosure of title brands; and
repealing WAC 308-66-206 Secure odometer power of
attorney forms, 308-66-215 Mergers and consolidations of
corporations, and 308-66-230 Titles—Combination tow truck
operator-dealer.

Purpose: Amendatory sections WAC 308-66-110(4), to
reflect the recent amendments to RCW 46.70.090 which
eliminated the reference to bona fide full-time employee;
WAC 308-66-120 (1)(a), housekeeping to align with infor-
mation which we require on the dealer application; WAC
308-66-150(1), to correct a reference to statute; WAC 308-
66-155 (1)(b)(ii), to edify RCW 46.70.124 (3)(c) to broaden
the WAC so that every consignor will know what the dealer
sold his/her vehicle for, regardless of the dealer’s commis-
sion; WAC 308-66-155 (4)(a), updates the reference to
statute and makes the WAC descriptive of what the duty
relates to (that is transferring the title); WAC 308-66-160
(2)(b), to update the label of these permits; WAC 308-66-
160(8), to align the WAC more closely with the testing for
repairs provisions of the state. Also to correct a reference to
statute; WAC 308-66-170(2), to update a reference to
statutes; WAC 308-66-180 (1)(a), specifically requiring a
copy of the computer title application to accommodate our
audits for overcharge of license fees; WAC 308-66-180
[(1)](d), to specify records for audit purposes (these are
ordinary dealer records); WAC 308-66-190(2), this updates
the WAC to reflect current title application practices; WAC
308-66-200, merely an attempt to modernize the language to
reflect current title procedures; WAC 308-66-205, to quote
the codified laws; WAC 308-66-210 (1) and (2), to include
limited liability companies in the language and to reflect the
10% ownership referenced in RCW 46.70.101 (1)(a); WAC
308-66-211, to eliminate an invalid reference to statute:
WAC 308-66-212, to define the majority ownership which
requires a new dealer license; and WAC 308-66-214, to
mention the limited liability company.

New section WAC 308-66-227, to prescribe a reason-
able place in common where the statutory disclosure must be
placed.

Repeal WAC 308-66-206, secure powers of attorney are
a thing of the past; WAC 308-66-215, this is not accurate
language and is not useful. (A surviving corporation that is
already licensed simply continues to be licensed. A new
survivor would need a new license); and WAC 308-66-230,
this is not appropriate language. Such title handling by
registered tow truck operators is in chapter 46.55 RCW and
has nothing to do with dealer laws.

Statutory Authority for Adoption: RCW 46.70.160.

Summary: The proposed rules will update the WAC
chapter to reflect statutory amendments, correct some statute

Proposed
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or WAC references and make minor changes in procedures
required of licensees.

Name of Agency Personnel Responsible for Drafting:
Cal Sanders, Highways-Licenses Building, Olympia, (360)
902-3708; Implementation and Enforcement: Robert Smith,
Highways-Licenses Building, Olympia, (360) 902-3704.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: These proposed amendments are all in the nature of
housekeeping. Several are necessary to align the WAC with
the statute by deleting language that contradicts the statute.
In some cases the proposed language further aligns the WAC
with licensing or industry practices. There should be no
controversial items - we withdrew them by agreement with
industry.

Proposal Changes the Following Existing Rules: All
proposed sections are amendatory except for the new section
WAC 308-66-227.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules are
housekeeping in nature and do not impose costs on business-
es in the industry.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. RCW 34.05.230, 34.05.320, 34.05.325,
34.05.328, 34.05.330 and 34.05.354, nonapplicable; RCW
34.05.310, nonapplicable, rules are not negotiated or pilot;
RCW 34.05.313, nonapplicable, not a pilot project; and
RCW 34.05.322, not implementing statutes enacted after July
23, 1995 [1996].

Hearing Location: Department of Licensing, 1125
Washington S.E., Executive Conference Room 413, 4th
Floor, Olympia, WA 98504, on July 24, 1996, at 9:00 a.m. -

11:00 a.m.

Assistance for Persons with Disabilities: Contact Gail
Saul by July 17, 1996, (360) 902-3709.

Submit Written Comments to: Gail Saul, Department of
Licensing, Dealer Services, P.O. Box 9039, Olympia, WA
98507, FAX (360) 586-6703, by July 17, 1996.

Date of Intended Adoption: September 7, 1996.

June 13, 1996
Robert E. Smith
Administrator

AMENDATORY SECTION (Amending Order DLR 115,

filed 12/9/86)

WAC 308-66-110 Definitions. For the purpose of
administering chapter 46.70 RCW, the following terms shall
be construed in the following manner: :

(1) "Offering” the sale of a vehicle shall include the
distribution by any means of a list, with or without prices, of
vehicles for sale.

(2) "Soliciting" the sale of a vehicle shall include an
offer to effect the purchase or sale of a vehicle on behalf of
another person.

(3) "Normal business hours” or "reasonable times" shall
include, but not be limited to, the hours from 10:00 a.m.
through 4:00 p.m. for five days each week. All hours during
which the place of business is open for the purpose of
bartering, trading or selling vehicles are normal business
hours or reasonable times as long as the dealer is open for
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business at regular intervals. Whenever a dealer closes his
place of business during normal business hours, a sign must
be posted on the main door of the business stating the time
that he will next be open for business or where he may be
contacted.

(4) An "employee” of a dealer is ((ene)) a person who

week-andfer)) appears on the record of ((er-employer)) the
dealer as an employee for whom social security, withholding
tax, and all deductions required by law have been made.

(5) ((A—'bene—ﬁde—ﬁﬂl—tﬂne-emﬁeyee—ﬁ-eﬁe-&mi—w

£6))) A "broker” shall mean any person, partnership,
corporation, or association acting independently, who for a
commission, fee or any other form of compensation arranges
or engages in the wholesale or retail purchase, sale or lease
with option to purchase, of a vehicle.

((9)) (6) An "employee identification card" is a card
that may be issued by a licensed dealer to an employee,
identifying such employee as being in the employ of such
dealer. The department will issue blank identification cards
to licensed dealers on request.

((68)) (7) A "demonstration permit" is a permit issued
by a dealer to a prospective customer entitling the prospec-
tive customer to operate a particular vehicle for demonstra-
tion purposes.

((6)) (8) Current service agreement - The agreement
between a vehicle manufacturer or vehicle distributor and a
seller, stipulating that the seller will provide warranty
adjustments for the owners of said manufacturer’s or
distributor’s new vehicles which qualify for adjustments
under the said manufacturer’s or distributor’s warranty.

((€9)) (9) New vehicle warranty - The warranty
extended by a manufacturer or distributor to the first retail
purchaser.

((&€)) (10) "Closing” shall mean the process of
completion of sale transaction.

((d2)) (11) "Completion of sale” shall mean purchaser
has possession of vehicle, all liens against vehicle are paid,
seller has sale proceeds, and warranty of title to vehicle has
been accomplished.

((43))) (12) "Listing" shall mean a contract between a
seller of a used mobile home and a listing dealer for the
dealer to locate a willing purchaser of that listed used mobile
home.

((84)) (13) "Seller," as it relates to listing dealers, shall
mean a person who lists a used mobile home with a listing
dealer.

((€3))) (14) "Purchaser," as it relates to listing dealers,
shall mean a person who agrees to buy a used mobile home
listed through a listing dealer.

((46Y)) (15) "Consignment” shall mean an arrangement
whereby a motor vehicle dealer accepts delivery or entrust-
ment of a vehicle and agrees to sell the vehicle on behalf of
another.

((&@3)) (16) "Consignee" shall mean a vehicle dealer
who accepts delivery or to whom a motor vehicle is entrust-
ed for the purpose of sale on behalf of another.
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(%)) (17) "Consignor"” shall mean a person who
delivers or entrusts a vehicle to a dealer for the purpose of
sale.

((89)) (18) "Remanufactured” shall mean to remake or
reprocess into a finished product by a large scale industrial
process.

AMENDATORY SECTION (Amending WSR 91-20-057,
filed 9/24/91, effective 10/25/91)

WAC 308-66-120 Dealer’s license application. (1)
Each application shall contain in addition to the information
required by RCW 46.70.041:

(a) The names and residential addresses of all owners of
ten percent or more of the assets of the firm and the names
and addresses of managing employees;

(b) The name and address of the principal place of
business of the firm;

(c) The names and addresses of each and every sub-
agency of the firm, if any;

(d) A current balance sheet of assets and liabilities
which shall have been prepared within ninety days of its
submission;

(e) A statement of whether or not the applicant or any
partner, officer, director, owner of ten percent or more of the
assets of the firm, or managing employee, was the holder of
a license issued pursuant to chapter 46.70 RCW which was
revoked for cause and never reissued by the department, or
which license was suspended for cause and the terms of the
suspension have not been fulfilled;

(f) A detailed list of all dealerships previously operated
by each person named on the application and with which
each person presently or was formerly connected or em-
ployed.

(2) An applicant shall appear for a personal interview if
requested by the department.

(3) The department may require a credit report for each
party named on each application for a dealer’s license.

(4) An applicant shall provide as evidence of leasehold
or ownership interest of business location either:

(a) A copy of the rental or lease agreement between the
applicant and landowner showing the business location by
commonly known address, or

(b) A copy of the county assessor’s record showing
ownership of the business location, the applicant’s name and
the commonly known address.

(5) The bank reference for verifying financial condition
consisting of:

(a) The name of applicant’s bank, a person to contact at
that bank concerning applicant’s financial condition, or

(b) A letter of credit current within last 90 days, or

(c) A flooring agreement, if with a financial institution,

or

(d) A line of credit with a financial institution.

(6) The department may require an applicant for a
vehicle dealer license to provide evidence that the business
location conforms to all zoning and land use ordinances.

(7) A corporation applicant shall provide the corporation
number and corporation name issued by the secretary of
state’s office authorizing the company to do business within
this state.
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(8) The name and address on the license application and
all required supporting documents must be the same. The
sign at the certified location must identify the doing business
as name (dba), if any, and that name shall appear on all
documents as the applicant’s name. The business telephone
listing must also reflect the business name or the doing
business as name.

AMENDATORY SECTION (Amending WSR 90-20-086,

filed 9/28/90, effective 10/29/90)

WAC 308-66-150 Warranty practices. (1) It shall
not be considered unlawful under the provisions of RCW
46.70.180 (((H)) (14)(f) for a vehicle manufacturer to
provide under the terms of any warranty that a purchaser of
a vehicle must make warranty claims against only the
manufacturer of an integral part of a vehicle if the manufac-
turer of that integral part has assumed a direct warranty
obligation thereon to the purchaser and does, in fact, provide
facilities or agencies within the states of Washington, Oregon
or Idaho to discharge such warranty obligation.

(2) No manufacturer need make reimbursement under
RCW 46.70.101 (2)(j) except to dealers selling its product at
retail or to the dealers holding units purchased from the
manufacturer for resale at retail: Provided, however, That if
the warranty agreement between the dealer and the manufac-
turer requires prior approval by the manufacturer, such
approval must be given within a reasonable time and in no
event later than ten days, except in emergency situations
where the life, health, or safety of the occupant or owner
requires immediate action.

AMENDATORY SECTION (Amending WSR 91-20-057,

filed 9/24/91, effective 10/25/91)

WAC 308-66-155 Consignment. (1) Contract.

(a) It shall be considered an unlawful practice within the
meaning of RCW 46.70.180 for a vehicle dealer to accept
any vehicle on consignment without first reducing the
consignment to writing.

(b) Minimum information required for consignment
contracts.

(i) The names of the parties to the contract including the
identity of the legal owner.

(ii) A statement by the consignor that the consignor
guarantees to deliver the title to the consignee upon sale of
the vehicle, as well as a statement by the consignor indicat-

ing the location of the title and the unpaid balance of the
vehicle, if any.

(iii) The date of the consignment agreement.

(iv) The specific effective duration of the contract.

(v) The agreed upon price which the consignor will
receive for his vehicle.

(vi) The description of the consigned vehicle, by make,
model, vehicle identification number, and license number.

(vii) The signatures of the parties to the contract.

(viii) If no price has been specified in (v) above, then
the minimum retail price and the commission, fee, or
compensation to which the vehicle dealer will be entitled
upon the sale of the consigned vehicle.

(2) In the event the dealer-consignee and the consignor
shall deem it appropriate to vary the terms of the written
contract, the dealer-consignee shall obtain written authoriza-
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tion from the consignor prior to the sale of the subject
vehicle.

(3) Requirements for selling consigned vehicles.

(a) All funds received, including deposits or payments
in full or proceeds from the sale of trade-ins, shall be placed
in a trust account as required under RCW 46.70.180(9), and
said funds shall remain in such trust account until the
consignor’s and the legal owner’s interest, if any, have been
fully satisfied as provided in the consignment agreement. It
shall be considered an unlawful practice for a vehicle dealer
or salesperson to commingle funds received on a consigned
vehicle with the assets of the dealer and the salesperson until
all terms of the agreement have been completed.

(b) The amount due a consignor after the sale of the
consigned vehicle shall be paid by the consignee immediate-
ly where title has been delivered to the purchaser, and in all
cases shall be paid within ten days.

(c) (($he—e€msigner—s¥mﬂ—reeewe—a—ee?y-ef—&h&pmehase

oerder-used-to-completethesaleat-the time-thefunds-nare
basis-)) Immediately following the sale of a consigned
vehicle the dealer shall give to the consignor a copy of the
purchase order used to complete the sale.

(4) Consignee’s duty to transfer title.

(a) The sale of consigned vehicles imposes the same
duty under RCW ((46-12-120)) 46.70.122 to the consignee
((es)) to_promptly execute the assignment and warranty of
title as in any other sale.

(b) Prior to accepting a vehicle for consignment and
offering it for sale, it shall be the duty of the consignee to
verify or confirm the title location. Failure to do so shall be
considered an unlawful and deceptive practice under RCW
46.70.180(1).

AMENDATORY SECTION (Amending WSR 91-20-057,
filed 9/24/91, effective 10/25/91)

WAC 308-66-160 Dealer’s and manufacturer’s
license plates. (1) When dealer’s plates are used on any
vehicle being demonstrated to a prospective customer, it is
not necessary that the dealer or a member of his firm
accompany the prospective customer except as provided in
RCW 46.70.090. Prospective customers, when not accompa-
nied by a dealer or member of his firm, shall be issued a
demonstration permit by the dealer authorizing them to
operate the vehicle for a period not to exceed seventy-two
hours for the purpose of demonstration and possible pur-
chase.

(2) When a dealer receives a vehicle bearing foreign
license plates, such plates shall be covered by the dealer’s
plates while that vehicle is being demonstrated. Upon the
sale of the vehicle, the foreign plates shall be removed and
destroyed by the dealer prior to the delivery of the vehicle.
When a foreign-plated vehicle is sold to a resident of the
state whose plate is so displayed on the vehicle and the
purchaser returns the vehicle immediately to his home state
for use there and not in Washington, the dealer may deliver
the vehicle with foreign plates attached if either one of two
conditions is also met. The conditions are:

(a) The purchaser must have applied to his home state’s
vehicle licensing authority to register the vehicle in his own
name, or
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(b) The purchaser must have obtained a ((ene-transit))
trip permit to move the vehicle from the dealer’s place of
business to his own state.

(3) An employee of a dealer shall carry an employee
identification card when operating any vehicle bearing
dealer’s plates.

(4) Dealer’s plates may not be used on any vehicle
belonging to a member of the dealer’s family.

(5) Dealer’s plates may not be used on any vehicle
owned by the dealer if such vehicle is used exclusively by
members of the dealer’s family.

(6) Vehicles bearing dealer’s plates may not be loaned
to the dealer’s service customers.

(7) Dealers are required to provide reasonably accurate
records reflecting the use of dealer plates.

(8) Pursuant to RCW 46.70.090 ((3b))), testing
vehicles for repair is limited to testing for a preexisting,
identifiable problem known to the vehicle dealer or manufac-
turer before the testing is to begin.

AMENDATORY SECTION (Amending WSR 91-20-057,
filed 9/24/91, effective 10/25/91)

WAC 308-66-170 Denial, suspension or revocation
of license. (1) When the license of a vehicle dealer has
been suspended or revoked or an application has been
denied, the department shall post a closure notice at or near
the principal entry to the place of business. Such notice
shall include a statement that the dealership is closed as to
the sale of vehicles because of the denial, suspension or
revocation of a license. In case of a suspension, the duration
of the suspension shall be stated on the notice. A dealer
shall not remove any closure notice without written permis-
sion from an authorized representative of the director.

(2) Practices inimical to the health and safety of the
citizens of the state of Washington pursuant to RCW
46.70.101 ((633)) (1)(b)(viii} and (2)(k) shall include, but not
be limited to, failure to comply with the following federal
and state standards, as presently constituted and as hereafter
amended, amplified or revised, pertaining to the construction
and safety of vehicles:

(a) "Federal motor vehicle safety standards,” 49 Code of
Federal Regulations, part 571;

(b) "Control of air pollution from new motor vehicles
and new motor vehicle engines," 40 Code of Federal
Regulations, part 85;

(c) "Vehicle lighting and other equipment,” chapter
46.37 RCW;

(d) Rules and regulations adopted by the Washington
state patrol pursuant to RCW 46.37.005, Title 204 WAC;

(e) "Mobile homes, commercial coaches, park trailers,
and recreational vehicles,” chapter 296-150B WAC;

(f) Housing and Community Development Act of 1974,
Public Law 93-383, Title VI Mobile home construction and
safety standards, §§ 603, 604, 610, 615, 616, 617.

AMENDATORY SECTION (Amending WSR 90-24-054,
filed 12/3/90, effective 1/3/91)

WAC 308-66-180 Record of transactions. (1) The
record of purchase and sale of vehicles maintained by a
dealer shall, where applicable, include, but not be limited to:
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(a) A description of the vehicle, which shall include
those items of description required on the Washington
application for title,and in the case of a retail sale requiring
a title transfer, a copy of the computer-generated title
application processed by a license agent showing fees paid
to the state;

(b) The Washington license plate number assigned to
the vehicle upon transfer;

(c) The required odometer statement disclosure form
which shall conform to 49 Code of Federal Regulations, part
580, or if a licensed vehicle dealer auction company con-
ducting wholesale consignment sales, the odometer disclo-
sure record for such sales as required in 49 Code of Federal
Regulations, part 580.9;

(d) (Fhe-hardbaelk—eop

l e hicte-isdel ’ i . :
by-the-dealers)) The purchase order shall be dated and
include the business name of the dealer and a description of
any trade-in vehicle by year, make and vehicle identification
number.

(2) The record of purchase and sale of the vehicle shall
be maintained on all transactions whether at retail or
wholesale.

AMENDATORY SECTION (Amending WSR 94-21-055,
filed 10/13/94, effective 11/13/94)

WAC 308-66-190 Transfer of certificate of title by
dealer. (1) When a vehicle displaying current Washington
plates is sold by a dealer, the dealer shall make an applica-
tion for a certificate of title in the purchaser’s name within
forty-five calendar days following the sale of the vehicle.

(2) The dealer shall in every case sign or type his/her
name on the ((eertifieate-eftitle)) dealer’s report of sale on
the title application accompanying the transfer. If an
authorized agent signs for the dealer, he/she shall give his/
her title.

(3) The name and address of the previous registered
owner shall be shown on the application for transfer of title.

(4) The dealer shall provide a vehicle odometer disclo-
sure statement with the title application as required by RCW
46.12.124.

AMENDATORY SECTION (Amending Order MV 170,
filed 7/16/73)

WAC 308-66-200 Transfer of vehicle to another
dealer. When a dealer sells a vehicle to a second dealer, the

first dealer shall fill out ((a-dealer-to-dealerreport-ef-sale-er
. £ : l l 4 e el ‘

dealerform—or—arelease—of-interest-exeept-the—final-dealer
wheo-sells-to-a-—retatl-purehaser)) an assignment either on the

secure title, on an odometer extension form or on an
equivalent document if the vehicle is exempt from requiring
an odometer disclosure. The ((firal)) retailing dealer shall
complete the dealer’s report of sale on the application ((fer
transfer)) accompanying the transfer of title into the name of

the purchaser.

Proposed

PROPOSED



PROPOSED

WSR 96-13-042

AMENDATORY SECTION (Amending WSR 90-24-054,
filed 12/3/90, effective 1/3/91)

WAC 308-66-205 Vehicle odometer disclosure. (1)
A vehicle dealer shall obtain a vehicle odometer disclosure
statement, on a form approved by the department, for all
vehicles purchased and sold by the dealer unless otherwise
exempted by ((seetion—6;-chapter238;-Eaws-6f1990)) RCW
46.12.124.

(2) When a vehicle is sold by a licensed vehicle dealer
auction company to a nondealer, the dealer auction company
must complete the odometer disclosure statement as the
transferor, and the dealer auction company shall comply with
all odometer disclosure requirements set forth in ((ekapter
238 Faws-ef1990)) RCW 46.12.124.

(3) Licensed vehicle dealer auction companies must
retain the following odometer records for each vehicle sold
at wholesale:

(a) Name of the most recent owner, other than the
auction company;

(b) Name of the buyer;

(c) Vehicle identification number; and

(d) Odometer reading of the vehicle for the date on
which the auction company took possession of the vehicle.

AMENDATORY SECTION (Amending Order DLR 115,
filed 12/9/86)

WAC 308-66-210 Statement of change in business
structure, ownership interest or control. (1) Any person,
firm, association, corporation, entity or trust licensed as a
dealer under RCW 46.70.021 must, within ten days follow-
ing any change in its business structure or a ten percent
change in its ownership structure, file a statement describing
with particularity the change effected in its business structure
or the change in ownership interest. In addition, persons
newly assuming executive or control functions, including but
not limited to new corporate officers, directors, ((meajesity))
ten_percent stockholders, managing partners, members or
trustees, must file within ten days of assuming such function
an application and a legal and financial history, including
corporation number if a corporation.

(2) Any person, firm, association, corporation, entity or
trust licensed as a vehicle manufacturer pursuant to chapter
46.70 RCW shall advise the department within ten days of
the change and/or addition to:

(a) The business structure of the licensee;

(b) The mailing address of a licensee;

(c) The name and address of employees or agents
designated pursuant to RCW 46.70.041 and 46.70.101 to
provide service or repairs to vehicles located within the state
of Washington. If the licensee requires warranty service to
be performed by all of its dealers pursuant to current service
agreements on file with the department, it need not advise
the department of changes in its lists of dealers.

(3) Any and all changes affecting the applicability of a
bond, if posted, shall be reflected by appropriate endorse-
ment to such bond.
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AMENDATORY SECTION (Amending Order MV 170,
filed 7/16/73)

WAC 308-66-211 Termination of business. A dealer
or a manufacturer who terminates his business shall return
his license and special license plates to the department for
cancellation within ten business days of such termination((z

exeept-as-providedir RCW-46:70:081)).

AMENDATORY SECTION (Amending WSR 91-20-057,
filed 9/24/91, effective 10/25/91)

WAC 308-66-212 Sale, transfer or other disposition
of noncorporate licensee. Upon the sale, transfer or other
disposition of ((em)) fifty-one percent ownership interest in
a noncorporate licensee a new application for the appropriate
license is required and the fee will be the same as for an
original application.

The special license plates issued to the original licens-
ee(s) may continue to be used.

AMENDATORY SECTION (Amending WSR 91-20-057,
filed 9/24/91, effective 10/25/91)

WAC 308-66-214 Incorporation of licensee while
licensed. A licensee which incorporates or forms a limited
liability company while licensed shall file a new application
for the appropriate license and the fee will be the same as
for an original application.

The special license plates issued to the original licens-
ee(s) may continue to be used. The firm may request the
preincorporation license number upon renewal.

NEW SECTION

WAC 308-66-227 Disclosure of title brands. The
disclosure of any title brand required in RCW 46.70.101
(1)(b)(xi) shall be clearly made on the purchase order.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 308-66-206 Secure odometer power of
attorney forms.

Mergers and consolidations of
corporations.
Titles—Combination tow truck

operator-dealer.

WAC 308-66-215

WAC 308-66-230

WSR 96-13-043
PROPOSED RULES
LIQUOR CONTROL BOARD
[Filed June 13, 1996, 12:16 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
09-044.

Title of Rule: WAC 314-10-090 Tobacco sampling sets
forth criteria for sampling of tobacco products within the
state.

Purpose: Clearly defines what is a tobacco sample.
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Statutory Authority for Adoption: RCW 70.155.110.

Statute Being Implemented: RCW 70.155.110.

Summary: Specifies what constitutes a tobacco sample.

Reasons Supporting Proposal: To aid in enforcement of
RCW 70.155. 050 and [70.155.]060.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Gary Gilbert, Chief of
Enforcement, 1025 East Union, Olympia, (360) 586-3052.

Name of Proponent: Washington State Liquor Control
Board, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule and amendatory language explains the
manner in which someone may sample tobacco products,
what licenses are required and the portions of product which
may be provided. The amendatory language clearly identi-
fies what constitutes a sample.

Proposal Changes the Following Existing Rules:
Clearly defines what amount of product is to be given as a
sample. Individual amounts of tobacco product for the
various forms of product are identified so as to make
enforcement and compliance easier.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed amenda-
tory language does not require business to expend additional
money since all samples that would be accepted would be
from normal retail stock.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Washington State Liquor Control
Board was not listed in this statute, thus was not included.

Hearing Location: On July 31, 1996, at 9:30 a.m., at
the City Council Chambers, 210 East 13th Street, Vancou-
ver, and on August 14, 1996, at 9:30 a.m., at the Red Lion
Bayshore Inn, 221 North Lincoln, Port Angeles.

Assistance for Persons with Disabilities: Contact TTY
1-800-833-6388 by July 29 or August 12.

Submit Written Comments to: Washington State Liquor
Control Board, Attn. PIO, P.O. Box 43080, Olympia, WA
98504-3080, FAX (360) 664-9689, by August 12.

Date of Intended Adoption: August 21, 1996.

June 12, 1996
Nathan S. Ford, Jr.
Chairman

AMENDATORY SECTION [(Amending WSR 93-23-016,
filed 11/5/93)]

WAC 314-10-090 Tobacco sampling—Licenses. (1)
No person may engage in providing tobacco samples within
Washington state without a valid sampler’s license. A firm
contracting with a tobacco manufacturer to distribute samples
of a manufacturer’s product is deemed to be the person
engaged in the business of sampling. The liquor control
board will issue any sampler’s licenses.

(2) The annual fee for a manufacturer’s samplers license
within the state is $500 and is designated a Class T1 license.
The fee for independent businesses that provide samples of
tobacco products is $50 and is designated a Class T2 license.
All sampler’s licenses expire on the 30th day of June each
year and must be renewed annually.
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(3) A sample is a small portion representative of the

total product. T1 and T2 license holders may distribute

samples of tobacco products pursuant to Chapter 70.155
RCW and Chapter 314-10 WAC as follows:
(a) Cigarettes: No more than one sample package may

be furnished per eligible customer per day. Such sample

shall not contain more than twenty cigarettes per sample

package.
(b) Cigars: No more than one sample of any single

brand and type and no more than two samples may be
furnished per eligible customer per day. Such sample shall
not contain more than one cigar per sample package.

(c) Smokeless Tobacco Products: No more than one

sample can, package or pouch may be furnished per eligible

customer per day. Such sample can, package or pouch shall

not exceed the size of the smallest unit available for sale at

retail.
(d) All Other Tobacco Products: No more than one

sample unit may be furnished per eligible customer per day.

Such sample unit shall not exceed the size of the smallest

unit available for sale at retail.
(e) Tl and T2 licensees than have sample packages

available that contain less tobacco product than allowed by

this section are encouraged to provide such alternative sizes.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 96-13-044
WITHDRAWAL OF PROPOSED RULES
HUMAN RIGHTS COMMISSION

[Filed June 13, 1996, 12:22 p.m.}

The Washington State Human Rights Commission hereby
withdraws proposed WAC 162-38-100 in its entirety.

Merritt D. Long

Executive Director

WSR 96-13-056
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed June 14, 1996, 2:39 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
07-041.

Title of Rule: WAC 388-200-1300 and 388-200-1350,
needs special assistance (NSA). Rules defining/identifying
NSA clients, service provision and dispute resolution.

Purpose: To place in administrative rule department
requirements for accommodating clients who have a mental,
neurological, physical or sensory impairment or who
otherwise have limitations which seriously affect their
abilities to access programs in the same manner as those
who are unimpaired. These rules are intended both to meet
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the department’s obligation under the Americans with

Disabilities Act and, in addition, to provide client-oriented

services to the disabled citizens of Washington state.
Statutory Authority for Adoption: RCW 43.05.322,

43.20A.550, 74.04.050, and 74.08.090.

Statute Being Implemented: RCW 74.04.050.

Summary: These rules describe department policies and
practices to provide reasonable accommodation to clients
who meet the definition of "needs special assistance.” They
provide for identification of "NSA clients,” development of
the accommodation plan, a set of core services to be
provided to clients having mental health impairments, and
procedures for dispute resolution.

Reasons Supporting Proposal: To implement the
department’s policy to provide program access to clients who
need special assistance and to ensure compliance with the
Americans with Disabilities Act, Title II.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Val Ivey, Program

. .Manager, Olympia, Washington, (360) 438-8435.

Name of Proponent: Department of Social and Health
Services, Economic Services Administration, Division of
Employment and Social Services, governmental.

Rule is necessary because of federal law, "Americans
with Disabilities Act (ADA): Title II, Technical Assista_ncé
Manual" section reference listing with regulatory reference.
The following sections of the "Americans with Disabilities
Act:" Title II, Technical Assistance Manual, have a direct
relationship to the tenets of the changes being made in
issuance 5582, short titled: NSA WAC. The regulatory
reference is in parenthesis at the end of each subsection title.

Section 1I-1.2000 Public entity Section (28 CFR 35.102-
35.104)

Section I1-2.2000 Physical or mental impairments (28
CFR 35.104)

Section II-2.3000 Drug addiction as an impairment (28
CFR 35.104)

Section I1-2.5000 Record of a physical or mental
impairment that substantially limited a major life activity (28
CFR 35.104)

Section I1-2.6000 "Regarded as" (28 CFR 35.104)

Section I1-2.8000 Qualified individual with a disability
(28 CFR 35.104)

Section II-3.2000 Equality in participation/benefits (28

*. CFR 35.130-35.135)

Section II-3.8000 Illegal use of drugs (28 CFR 35.104)
Section 11-5.2000 Methods for providing program

" accessibility (28 CFR 35.149-35.150)

Section I1-7.1000 Equally effective communication (28

" CFR 35.160-35.164).

Explanation of Rule, its Purpose, and Anticipated

. Effects: (1) Requires the department to assist clients with

physical, neurological, mental or sensory impairments/
limitations who need accommodation in order to access the
department’s programs and services; and (2) these rules will
become the basis for written procedures to guide staff on
how to accommodate clients needing special assistance
(NSA).
Proposal Changes the Following Existing Rules:
* The NSA policy will appear in the Financial and
medical assistance—General provisions, chapter 388-200
WAC. In general, the regulations stating the depart-
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ment’s and client’s responsibilities. Several of the

subsections have been engrossed to include provisions

related to NSA. Two new sections will be added, WAC

388-200-1300 and 388-200-1350.
¢ Changes to WAC 388-200-1050, are requirements stated

in the ADA—Title II, which function as the underpin
for codifying NSA. The basic message covered in this
section is that the client has the right to request accom-
modation, the department is to provide the accommoda-
tion in a routinized manner, and that the accommodation
is to be reasonable.

¢ Changes to WAC 388-200-1100, will allow the NSA
client to use the grievance process in order to seek relief
when he or she feels that the department did not reason-
ably accommodate them. Its been determined that the
grievance process is more cost efficient than the "fair
hearing" (which is intended as an administrative forum
more appropriate to denials, terminations, reductions and
suspensions of benefits).

¢ Changes to WAC 388-200-1150 Exception to rule, will
allow for circumstances related to impairments/
limitations to be considered when determining justifica-
tion for granting exceptions.

¢  Changes to WAC 388-235-7500(7) will allow under
"good cause determination” procedure, consideration
that a limitation or impairment significantly interfered,
thereby, causing problems to such an extent that the
client was not able to comply with treatment or refer-
rals.

¢ Changes to WAC 388-245-1170(2), will require that
staff review NSA rules found in WAC 388-200-1300
regarding "notice of adverse action” prior to taking the
adverse action.

¢ WAC 388-245-1300, has a typo, that was found during
the WAC research in order to implement NSA rules.

*  WAC 388-245-1350 [(2)](e), is changed to authorize the
department to redirect an NSA client’s warrant when the
client has failed to respond to an informational request
or a notice of adverse action.

e WAC 388-245-1715, requires the department to assist in
garnering information for NSA clients. Also, added is
a cross-reference to WAC 388-200-1300 (7)(b), NSA
rules.

e WAC 388-245-1720, permits additional compliance time
for clients in NSA status.

¢ Changes to WAC 388-265-1250, repeals subsection
(7)(b), which would have conflicted with service
requirements under the ADA’s equal access mandate.
No small business economic impact statement has been

prepared under chapter 19.85 RCW. The changes have no

impact on small businesses.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Social and Health
Services is not subject to RCW 34.05.328.

Hearing Location: OB-2 Auditorium, 1115 Washington
Street South, Olympia, WA 98504, on August 6, 1996, at
10:00 a.m.

Assistance for Persons with Disabilities: Contact Merry
Kogut, Supervisor, by July 23, 1996, TDD (360) 753-0625,
or (SCAN) 753-0625.

Submit Written Comments to and Identify WAC
numbers: Sharon Staley, Department of Social and Health
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Services Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45800, Olympia, WA 98504, FAX (360)
664-0118, by July 30, 1996.
Date of Intended Adoption: August 7, 1996.
June 14, 1996
Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending Order 3807, filed
11/23/94, effective 1/1/95)

WAC 388-200-1050 Department and client responsi-
bilities. (1) The department and the client shall:

(a) Have a dual responsibility to determine and maintain
eligibility for public assistance in the initial or redetermina-
tion of eligibility for assistance;

(b) Further, the department shall provide special

WSR 96-13-056

(b) Take any reasonable action to develop resources
which will reduce or eliminate the client’s need for public
assistance.

AMENDATORY SECTION (Amending Order 3732, filed

assistance to clients who have a mental, neurological,

physical or sensory impairment or who otherwise have

limitations which seriously affect their abilities to access

programs in the same manner as those who are unimpaired.

(2) The department shall have the responsibility to:

(a) Treat a client with dignity and courtesy;

(b) Give a client sufficient opportunity to make pertinent
needs and special access needs known to the department;

(c) Inform a client what the department can, or cannot,
do for the client;

(d) Respect the rights of a client under the U.S. Consti-
tution, the Social Security Act, Title VI of the Civil Rights
Act of 1964, Title II of the Americans with Disabilities Act

of 1990 and all other relevant provisions of federal and state
law when:

(i) Taking an application;

(ii) Determining eligibility; ((and))

(iii) Administering financial and medical assistance
. programs; and
(iv) Providing special assistance to reasonably accom-

5/3/94, effective 6/3/94)

WAC 388-200-1100 Grievance procedure. (1) If a
client is aggrieved by a department decision, the client has
the right to present a written grievance to the supervisor.
The supervisor shall:

(a) Make a decision on the client’s grievance; and

(b) Send the client written notification of the super-
visor's decision within ten days of receipt of the grievance.

(2) If a client is not satisfied with the decision of the
supervisor, the client has the right to present a written
grievance to the supervisor’s administrator. The administra-
tor shall:

(a) Make a decision on the client’s grievance within ten
days of receipt of the grievance; and

(b) Send the client written notification of the administra-
tor’s decision within ten days of receipt of the grievance.

(3) The written notice from the administrator terminates
the grievance procedure.

(4) The client’s right to pursue a grievance shall not in
any way prevent the client from requesting a fair hearing
under chapter 388-08 WAC. Special assistance shall be
provided to all NSA designees requesting a fair hearing
under WAC 388-200-1300(6).

(5) The department may respond to the client’s griev-
ance by informing the client that the department prefers that
the fair hearing or judicial review process resolve the matter,
if the client has a fair hearing or judicial review pending on
the same issue.

(6) The department shall provide special assistance to
clients designated NSA to access the grievance process and
to understand the outcomes under WAC 388-200-1300(6).

modate individuals who have a mental, neurological, sensory,

or physical impairment.

(e) Avoid practices which violate the client’s privacy or
subject the client to harassment; '

(f) Inform a client of:

(i) The client’s rights and responsibilities concerning
eligibility for, and receipt of, assistance;

(ii) All factors which may affect the client’s continuing
eligibility for assistance; ((and))

(iii) Changes of law or rule which affect the client’s
eligibility; and

(iv) His or her right to reasonable accommodations.

(g) Act promptly and correctly on all known changes
which affect the client’s eligibility for assistance;

(h) Offer voter registration assistance to clients during
face-to-face interviews at:

(i) Application;

(ii) Eligibility review or recertification; and

(iii) Change of address.

(1) Accommodate clients needing special assistance
(NSA) per WAC 388-200-1300(6).

(3) The client has the responsibility to:

(a) Report all changes in the client’s circumstances

which affect eligibility for assistance. The client must report
changes in writing promptly and accurately; and

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-200-1150 Exception to rule. (1) Rules for
determining eligibility and amount of payment are based on
federal and state law and are designed to permit the depart-
ment to grant necessary assistance considering the client’s
requirements and resources.

(2) State rules are based on living conditions which the
department considers to apply to the majority of client
situations. Individual circumstances may exist for clients,
including those individuals needing special assistance, where
application of a particular rule works in opposition to the
desired objective stated in subsection (1) of this section.

(3) The department cannot make an exception to a
specific provision of federal or state law. However, the
secretary, or designee, can authorize an individual case
exception to a rule when:

(a) The rule is not specifically enunciated in federal or
state law; and

(b) Granting an exception appears to be in the best
interest of overall economy and the client’s welfare.

(4) The department may grant an exception when:

(a) The client’s situation differs from that of the
majority; or, the client’s circumstances are peculiar;
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(b) It would ease the conditions the client would face
without the assistance; and

(c) It would increase opportunities for the client to
function effectively.

(5) The client does not have a right to a fair hearing as
specified under chapter 388-08 WAC for an exception
decision. An exception to the rule should be considered
when the client’s impairment(s) or limitation(s) has substan-

tially interfered in the normal conduct of activities leading to
determining or redetermining benefit or program eligibility.

AMENDATORY SECTION (Amending Order 3732, filed

5/3/94, effective 6/3/94)

WAC 388-200-1160 Notification of exception to rule
request and decision. The department shall notify a client
in writing. The notification must be given within ten days
of:

(1) A decision as to whether the department will initiate
an exception to rule request when requested by the client;
and

(2) Of the approval or denial of an exception to rule
which was requested by the department.

NEW SECTION

WAC 388-200-1300 Clients needing special assis-
tance (NSA). (1) "NSA clients" are individuals, who have
a mental, neurological, physical or sensory impairment or
who otherwise have limitations which seriously affect their
abilities to access programs in the same manner as those
who are unimpaired.

(2) All department staff have a continuing responsibility
to identify and assist NSA clients.

(3) The department shall screen all applicants who come
into direct contact in order to identify NSA clients.

(a) Applicants and recipients included in the categories
below will be initially presumed to need special assistance:

(i) Identified as having or claiming to have a mental
health impairment that seriously affects the individual’s
ability to access programs and services issued by the
department in the same manner as those who are unimpaired;

(ii) Disabled by drug addiction or alcoholism;

(iii) Unable to read and/or write in any language;

(iv) Having a developmental disability;

(v) Having sensory impairments that impede communi-
cations;

(vi) Having a physical impairment; and/or

(vii) A minor not residing with parents.

(b) Applicants and recipients not presumed NSA but
who appear to need special assistance shall be initially
identified as NSA;

(c) Clients initially identified as NSA will be assessed
to confirm the NSA designation.

(4) The department shall mark all NSA cases with a
uniform NSA identifier.

(5) Based on client request or changes in the client’s
needs, the NSA designation and accommodation plan may be
reviewed.

(6) An accommodation plan will be developed for all
confirmed NSA clients which specifies the services to be
provided the client to improve the client’s access to depart-
ment programs and services.
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(7) The following core services shall be included in the
accommodation plans of all clients determined NSA under
subsection (3)(a)(1) and (iv) above. These services shall also
be provided to all NSA clients until their accommodation
plans are developed. These services are:

(a) Arranging for or providing assistance with comple-
tion and submission of forms;

(b) Assisting in obtaining information necessary to
determine eligibility or to maintain current benefits;

(c) Explaining the department’s adverse actions, see
WAC 388-245-1000;

(d) Assisting with requests for fair hearings;

(e) Assisting with requests for continuing benefits;

(f) Providing follow-up contact on missed appointments
or deadlines;

(g) Providing notification to the NSA individual’s
known advocate when informational requests or adverse
action(s) notices are pending;

(h) Redirecting and holding an AFDC or GA grant
warrant through the twentieth day of the month following the
month that adverse action notice was given, when the
department is unable to determine eligibility. If eligibility is
determined within the twenty-day period, the department will
release to a client the correct grant amount that the client
would have been eligible to receive for the month in which
redirection occurred, do not prorate the redirected payment.
See WAC 388-245-1350;

(i) Providing protective payments as appropriate, in
accordance with WAC 388-265-1250 (3) and (6). '

(8) Consider the effects of the client’s limitations or
impairment(s) on the client’s ability to: accept or pursue
required medical treatment, accept or pursue referrals to
other agencies, provide timely monthly income reports,
voluntarily quit employment, participate in food stamp
employment and training, or participate in the job opportuni-
ties and basic skills (JOBS) program. The department shall
find the client has good cause for refusal or failure to
comply with these requirements and shall take no adverse
action when the effects of the client’s limitations or impair-
ment(s) substantially contributed to the client’s noncompli-
ance.

NEW SECTION

WAC 388-200-1350 Dispute resolution for clients
needing special assistance. (1) An applicant or recipient
has the right to file a grievance with the department in
accordance with the grievance procedures provided in WAC
388-200-1100, regarding any aspect of NSA services. The
department shall offer to assist a client who expresses’
dissatisfaction with NSA services with filing and pursuing a
grievance.

(2) Department decisions as to NSA designations,
accommodation plans or NSA services do not in themselves
provide a basis for a fair hearing until the client has first
completed the grievance process. This provision does not
limit the client’s rights to raise NSA designations, accommo-
dation plans and NSA services in a fair hearing where they
are relevant to other issues which are the subject of the fair
hearing.

(3) Failure to follow NSA requirements does not in
itself invalidate department actions, except where the
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applicant or recipient was denied benefits which he/she could
have established eligibility had the department followed NSA
requirements.

(4) The department shall review the decision to termi-
nate, suspend or reduce financial assistance to NSA recipi-
ents upon request. The department shall reinstate financial
assistance for those months for which the department can
determine that the client met program eligibility requirements
and the adverse action:

(a) Was taken because of the client’s failure to comply
with a department requirement;

(b) The failure to comply was substantially related to
the client’s impairment; and

(c) Was taken no more than ninety days prior to the
request.

(5) The department may reinstate assistance when the
adverse action was taken more than ninety days prior to the
request where administratively feasible and not prohibited by
state or federal law.

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-265-1250 Protective or vendor payment
due to mismanagement of grant. (1) The rules in this
section do not apply to protective payment for the caretaker
relative sanctioned by the department due to the refusal or
failure of the caretaker relative to cooperate with:

(a) The job and opportunities and basic skills training
program (JOBS); or

(b) The office of support enforcement.

(2) The department may use protective or vendor
payment for cases in which the client:

(a) Has demonstrated severe difficulty in managing
money; and

(b) For AFDC, has the capacity to learn, in a relatively
short time, to manage assistance funds to assure the proper
care of the child.

(3) The department may authorize protective payment to
help improve management and use of money for the best
interest of the client.

(4) The department shall base a decision to establish a
protective payment plan due to the mismanagement of funds
on the evidence contained in the case record. The evidence
must be specific and clearly establish the fact that the way
in which the funds are used by the client threatens the well-
being of the child for AFDC or the GAU/SSI client.

(5) Evidence of mismanagement includes, but is not
limited to:

(a) Continued inability to plan and spread necessary
expenditures over the usual payment period;

(b) Continued evidence that the child or GAU/SSI client
is not properly fed and clothed;

(c) For AFDC, that expenditures are made in such a
way as to threaten the chances for healthy growth and
development of the child;

(d) Medical or psychological evaluations;

(e) An alcohol/drug assessment which establishes
incapacity due to alcoholism or drug addiction;

(f) Observation of gross physical conditions such as
extensive paralysis, serious mental retardation, continued
disorientation, or severe memory loss;
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(g) Persistent and deliberate failure to meet obligations
for rent, food, and other essentials; and

(h) Repeated evictions or compiling of debts against
current income.

(6) The department shall provide social services assis-
tance to accomplish the educational and constructive purpos-
es of the protective payment plan.

(7) The department shall not use protective or vendor
payment when:

(a) The basic problem is insufficient funds rather than
management of money; or

(b) ((A—memal-er—ph-ys*eal—hmﬁﬁt-nen—pfevefm—ﬁhe-ehem

€e3) A financial problem is due only to an emergent
situation.

(8) The department shall provide the client with written
notice of the protective payment as described under WAC
388-265-1550.

(9) The department may request the attorney general file
a petition in the superior court for the appointment of a
guardian for a child eligible for AFDC when the caretaker
relative is not using the grant adequately for the needs of the
child. Such guardianship, as provided under RCW
74.12.250, shall be:

(a) Special and limited solely for the purpose of safe-
guarding the assistance grant made for the needs of a child;
and

(b) Terminated by the department on termination of the
assistance grant, or sooner, upon order of the court.

AMENDATORY SECTION (Amending Order 3559, filed
7/29/93, effective 8/29/93)

WAC 388-235-7500 Good cause for refusing medical
treatment or other agency referrals. The department shall
find that a client has good cause for refusing required
medical treatment when such client’s refusal is based on any
of the following conditions:

(1) The client is genuinely fearful of undergoing
required treatment. Such fear may appear to be unrealistic
or irrational; however, fear exists in such a degree that
treatment would be adversely affected;

(2) The client could lose a faculty, or the remaining use
of faculty, and refuses to accept the risk;

(3) Because of the client’s definitely stated religious
scruples, the client will not accept required medical treat-
ment;

(4) The client is temporarily unable to participate in
required medical treatment, due to an intervening incapacity.
The temporary inability to participate must be documented
by medical evidence. The requirement to participate is again
imposed as soon as the client is able to participate;

(5) The client was not properly notified of the treatment
required and/or the consequences for failure to comply with
these requirements; ((ef))

(6) The client’s treatment required by previous written
notification is subsequently determined by the department to
have been inappropriate or unavailable. The department
shall consider treatment unavailable when the treatment
includes copayments or service charges not covered by the
department, and the client is denied access to the treatment
due to an inability to pay; or

Proposed
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(7) The client has limitations or impairments consistent
with the definition of needing special assistance (NSA) and

the effects of those limitations or impairments substantially
contributed to the client’s refusal to accept treatment or

pursue services from other agencies.

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-245-1170 Department action on review of
eligibility. As a result of the review of eligibility, the de-
partment shall:

(1) Take action so that all matters pertaining to incorrect
past, current or future grants are brought into conformity
with the rules of the department; and

(2) Notify the recipient according to the rules and
procedures in this chapter when the review results in a
change in amount of grant, suspension, termination, or the
discovery of an overpayment. See rules related to needs
special assistance (NSA) clients regarding adverse actions
under WAC 388-200-1300 (7)(h).

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-245-1300 Change of grant amount. (1)
The department shall adjust the grant of a continuing
assistance recipient when a ((ehanee)) change of circum-
stances reduces or increases the recipient’s need.

(2) The department shall notify the recipient in writing
when the department authorizes a change in grant amount.

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-245-1350 Redirection of warrant. (1) A
recipient eligible for continuing assistance is entitled to
regular and correct payment without undue interruption or
delay. The department shall redirect a warrant only when:

(a) An overpayment will occur; or

(b) The warrant will not be received by the recipient.

(2) Factors which justify redirection of a warrant are
limited to:

(a) The address of a recipient is unknown by the
department or the recipient has reported that he or she has
changed, or will change, his or her address prior to sched-
uled receipt of the warrant.

(b) A change in payee is required for correct receipt of
the warrant.

(c) A proposed reduction, suspension, or termination of
a grant as provided in WAC 388-245-1730.

(d) A recipient has entered an institution and the
department has been notified by someone acting on his or
her behalf.

(e) The recipient is NSA and has failed to respond to a
request for _information or adverse action notice in a timely
manner and the department is unable to determine eligibility.

(3) The department may redirect a warrant when an
authorization has been submitted which cannot be processed
before delivery date due to error in the authorization. The
warrant is redirected so that necessary action can be immedi-
ately taken to continue payment in the correct amount.
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(4) The department shall notify the recipient before
action is taken to redirect a warrant for any reason other than
death. Such notification shall include:

(a) The reason for the redirect action; and

(b) Assurance of correct payment, when appropriate, at
the earliest possible date.

(5) The department shall determine the recipient’s
eligibility or ineligibility for the warrant at the earliest
possible date, but not later than thirty days after the date of
its issuance.

(6) The department shall:

(a) Cancel the warrant if ineligibility is determined and
notify the recipient in writing of the reason for cancellation.

(b) Release the warrant, or promptly reauthorize
payment in the correct amount if it is not in the correct
amount, according to WAC 388-245-1310.

AMENDATORY SECTION (Amending Order 3732, filed

5/3/94, effective 6/3/94)

WAC 388-245-1700 Written notice—Adverse actions
for recipients. (1) The department shall mail written
advance notice to recipients, at least ten days before the date
of action to terminate, suspend, or reduce benefits to
recipients of AFDC, Refugee, GA, or all medical assistance
programs. The notice shall contain the:

"(a) Action the department intends to take;

(b) Reasons for the intended action;

(c) The specific rule or regulation supporting the action;

(d) Recipient’s right to request a fair hearing, including
the circumstances under which assistance is continued if a
hearing is requested; and

(e) Full translation into the primary language of the
limited English proficient recipient.

(2) The department shall provide written adequate
notice, as specified in subsection (1) of this section, when
the ten-day notice is not required per WAC 388-245-1710.

Reviser’s note: The above section was filed as an amendatory
section; however, there were no amendments made. Pursuant to the
requirements of RCW 34.08.040 it is published in the same form as filed by
the agency.

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-245-1715 Recipient to provide information
or take action to maintain continued eligibility for
financial assistance. The department shall allow a recipient
of financial assistance not less than ten calendar days to
provide information or take a specific action that affects
continuing financial eligibility. The department shall assist
client’s designated NSA with getting information in accor-
dance with WAC 388-200-1300 (7)(b). Information neces-
sary to determine the recipient’s eligibility may include
documents and statements verifying eligibility.

(1) The department shall request such information or
action in writing. The written request may be given to the
recipient in person or sent to the recipient’s last known
address. The request shall include a statement of:

(a) The information or specific action necessary to
determine continuing eligibility;
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(b) The date by which such information must be pro-
vided or action taken; and

(c) That failure to provide such information or take such
action may result in termination or reduction of financial
assistance.

(2) The department shall take appropriate action to
reduce, suspend or terminate financial assistance, including
providing the recipient with advance and adequate notice of
adverse action as provided in WAC 388-245-1700 if, during
the ten calendar day period of time (see WAC 388-200-1300
(7)(h) regarding clients designated NSA), the recipient:

(a) Does not take the action or provide the information
during the specified time period;

(b) Provides information or verification during the time
period which is inadequate; or

(c) Provides adequate information or verification which
results in reduction, suspension, or termination of financial
assistance.

AMENDATORY SECTION (Amending Order 3732, filed
5/3/94, effective 6/3/94)

WAC 388-245-1720 Recipient provides information
or takes action during advance notice period. (1) The
department shall take appropriate action to continue financial
assistance if, during the advance notice period, the recipient:

(a) Takes the requested action; or

(b) Provides adequate information which does not result -

in reduction, suspension or termination of financial assis-
tance.

(2) The department shall provide an additional adequate
notice to the recipient if, during the advance notice period,
the recipient provides:

(a) Inadequate information; ((er))

(b) Adequate information which results in termination,
reduction, or suspension of financial assistance; or

(c) The recipient is designated NSA and requires an
accommodation to comply.

(3) Advance notice is not required under subsection (2)
of this section.

WSR 96-13-057
PROPOSED RULES
BOARD OF
PILOTAGE COMMISSIONERS
[Filed June 14, 1996, 4:03 p.m.]

Continuance of WSR 96-10-055.

Preproposal statement of inquiry was filed as WSR 96-
05-054.

Title of Rule: Tariffs and pilotage rates for the Grays
Harbor pilotage district.

Purpose: To establish a Grays Harbor pilotage district
annual tariff.

Other Identifying Information: WAC 296-116-185.

Hearing Location: Marine Exchange Conference Center,
2701 1st Avenue, Suite 110, Seattle, WA 98121, on June 20,
1996, at 9:00 a.m.

Assistance for Persons with Disabilities:
Larson by June 17, 1996, (206) 464-7818.

Contact Peggy

Submit Written Comments to: Mr. Larry Vognild,
Chairman, FAX (206) 464-6368, by June 6, 1996.
Date of Intended Adoption: June 20, 1996.
June 13, 1996
Peggy Larson
Administrator

WSR 96-13-058
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Public Assistance)
[Filed June 14, 1996, 4:28 p.m.}

Continuance of WSR 96-13-018. :

Title of Rule: Chapter 388-76 WAC, Adult famlly
homes minimum licensing requ1rements

Purpose: To establish in rule minimum llcensmg
requirements for adult family homes (AFH). .

Date of Intended Adoption: June 19, 1996.

Philip A. Wozniak
for Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

WSR 96-13-063
PROPOSED RULES
FORENSIC INVESTIGATIONS COUNCIL
[Filed June 17, 1996, 11:13 am.]

Original Notice.

Preproposal statement of i 1nqu1ry was filed as WSR 96-
10-018.

Title of Rule: Description and operations of agency.

Purpose: Comply with state law and advise interested
parties of agency functions.

Statutory Authority for Adoption: RCW 34.05.020.

Statute Being Implemented: Chapter 398, Laws of
1995.

Reasons Supporting Proposal: Comply with state law.

Name of Agency Personnel Responsible for Drafting:
Darrell Russell, 206 10th Avenue S.E., Olympia, 98501,
(360) 753-2175; Implementation and Enforcement: Donald
T. Reay MD, 325 9th Avenue, Seattle, 98104, (206) 731-
8555.

Name of Proponent:
governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Forensic Investigations Council,

Explanation of Rule, its Purpose, and Anticipated.

Effects: The purpose of this rule is to comply with state law
by advising interested parties of agency operations.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Agency has no impact
on business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Proposed
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June 14, 1996

PROPOSED



PROPOSED

WSR 96-13-063

Hearing Location: State of Washington, Combined
Transportation Center, 2505 112th East, Tacoma, WA, on
July 26, 1996, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact
Darrell Russell by July 25, 1996, (360) 753-2175.

Submit Written Comments to: Darrell Russell, FAX
(360) 753-3943, by July 25, 1996.

Date of Intended Adoption: July 26, 1995 [1996].

June 17, 1996
Darrell Russell
Rules Coordinator

Title 218 WAC
FORENSIC INVESTIGATIONS COUNCIL

Chapter 218-04 WAC
FORENSICS

NEW SECTION

WAC 218-04-010 Purpose and duties. The forensic
investigations council is established pursuant to chapter 398,
Laws of 1995. The purpose of the forensic investigations
council is to:

(1) Preserve and enhance the state crime laboratory;

(2) Fund the death investigation system and to make
related state and local institutions more efficient;

(3) Preserve and enhance the state toxicology laboratory;

(4) Provide resources necessary for the performance, by
qualified pathologists, of autopsies;

(5) Improve the performance of death investigations and
the criminal justice system through the formal training of
county coroners and county medical examiners;

(6) Establish and maintain a dental identification system;
and '

(7)- Provide flexibility so that any county may establish
a county morgue when it serves the public interest.

NEW SECTION

WAC 218-04-020 Membership. The forensic investi-
gations council consists of twelve members, selected by the
governor, as follows: One county coroner; one county
prosecutor; one county prosecutor who also serves as ex
officio county coroner; one county medical examiner; one
county sheriff; one chief of police; the chief of the state
patrol; two members of a county legislative authority; and
one pathologist who is currently in private practice; and two
members of a city legislative authority.

NEW SECTION

WAC 218-04-030 Officers. There shall be a chair and
vice-chair elected from the members of the council. The
chair does not vote except in case of a tie vote.

NEW SECTION

WAC 218-04-040 Meetings. (1) The forensic investi-
gations council shall hold its regular meetings on the fourth
Friday of each month, at 9:00 a.m., at the State of Washing-
ton Combined Transportation Center WSP Crime Laboratory,
2502 112th St. East, Tacoma, WA 98455. If at any time any
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regular meeting falls on a holiday, such meeting shall be
held at the direction of the chair. The forensic investigations
council may hold other meetings from time to time when
called by the chair or when requested, in writing, by five
members of the council.

(2) Seven members of the council shall constitute a
quorum for the transaction of business.

(3) All meetings of the council shall be open to the
public pursuant to chapter 42.30 RCW Open Public Meetings
Act.

(4) Meetings of the council shall be held in accordance
with Roberts Rules of Order, Current Revised Edition,
whenever requested by any member of the commission.

(5) Conference calls by telephone are a proper form of
meeting.

NEW SECTION

WAC 218-04-050 Public records. All public records
of the forensic investigations council, including minutes,
shall be available unless exempt for disclosure under
chapters 41.17 or 42.30 RCW. Any member of the public
may examine records of the commission by directing a
request to the Executive or Deputy Director of the Washing-
ton Association of County Officials, 206 Tenth Avenue SE,
Olympia, Washington 98501-1311, (360) 753-7319, FAX:
753-2842. The charge for copying records shall be pursuant .
to RCW 42.17.300.

WSR 96-13-064
PROPOSED RULES
ENVIRONMENTAL HEARINGS OFFICE
(Shorelines Hearings Board)
(Filed June 17, 1996, 1:34 p.m.]

Supplemental Notice to WSR 96-10-062.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4) (rules amending agency hearing proce-
dures).

Title of Rule: Shorelines Hearings Board—Practice and
procedure—Review of the granting, denying or rescinding of
substantial development permits.

Purpose: Sets forth rules governing practice and
procedure for hearings conducted by the Shorelines Hearings
Board.

Statutory Authority for Adoption: RCW 90.58.175.

Statute Being Implemented: Chapter 90.58 RCW.

Summary: Amendment of rules to conform with
Washington Court of Appeals decision in Den Beste v.
Washington, No. 13967-1-1I1 (Div. III, April 18, 1996).

Name of Agency Personnel Responsible for Drafting:
Suzanne Skinner, Environmental Hearings Office, (360) 459-
6327; Implementation and Enforcement: Richard C. Kelley,
Environmental Hearings Office, (360) 459-6327.

Name of Proponent: Environmental Hearings Office,
governmental.

Rule is necessary because of state court decision, Den
Beste v. Washington, No. 13967-1-1I1 (April 18, 1996).

Explanation of Rule, its Purpose, and Anticipated
Effects: Brings board rules in conformance with state court
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decision regarding triggering event for filing an appeal and
computation of time.

Proposal Changes the Following Existing Rules: Brings
board rules in conformance with state court decision regard-
ing triggering event for filing an appeal and computation of
time.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Exempt under ESHB
1010 and section 401(2) which states the small business
economic impact statement is not required for rules de-
scribed in RCW 34.05.310(4). RCW 34.05.310 (4)(g)(ii)
pertains to rules that adopt, amend or repeal procedural rules
for agency hearings.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These procedural rule changes are not
significant legislative rules of any of the agencies described
in ESHB 1010 and section 201 (5)(a)(1)[(i)] and as these are
largely reorganizational changes dictated by state court
decision, the Environmental Hearings Office is not voluntari-
ly making section 201 (5)(a) applicable to these rules.

Hearing Location: Environmental Hearings Office, 4224
6th Avenue S.E., Lacey, WA, on August 5, 1996, at 9:00
am.

Assistance for Persons with Disabilities: Contact
Suzanne Skinner, (360) 459-6327.

Submit Written Comments to: Suzanne Skinner, FAX
(360) 438-7699, by July 31, 1996.

Date of Intended Adoption: August 5, 1996.

June 10, 1996
Suzanne Skinner
Administrative Appeals Judge

NEW SECTION

WAC 461-08-310 Computation of time. (1) In
computing any period of time prescribed or allowed by these
rules or applicable statute, the day of the act after which the
designated period of time begins to run is not to be included.
The time within which any act shall be done, as provided by
these rules, shall be computed by excluding the first day and
including the last, unless the last day is a Sunday or a legal
holiday, and then it is excluded and the next succeeding day
which is neither a Sunday nor a legal holiday is included.
When the period of time prescribed or allowed is less than
seven days, intermediate Sundays and legal holidays shall be
excluded in the computation.

(2) This section also pertains to the period for filing
with the board any petition for review, petition for rule
making, petition for declaratory ruling or any other adjudica-
tion which this chapter authorizes.

NEW SECTION

WAC 461-08-520 Rules of evidence—Official
notice—Matters of law. The board and its hearing officers,
upon request made before or during a hearing, will officially
notice:

(1) Federal law. The Constitution; congressional acts,
resolutions, records, journals and committee reports; deci-
sions of federal courts and administrative agencies; executive
orders and proclamations; and all rules, orders and notices
published in the Federal Register.
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(2) State law. The Constitution of the state of Wash-
ington, acts of the legislature, resolutions, records, journals
and committee reports; decisions of Washington state courts
and administrative agencies; executive orders and proclama-
tions by the governor; and all rules, orders and notices filed
with the code reviser.

(3) Governmental organization. Organization,
territorial limitations, officers, departments, and general
administration of the government of the state of Washington,
the United States, the several states and foreign nations.

(4) Agency organization. The department, commission
or board organization, administration, officers, personnel,
official publications, and practitioners before its bar.

WSR 96-13-065
PROPOSED RULES
ENVIRONMENTAL HEARINGS OFFICE
(Pollution Control Hearings Board)
[Filed June 17, 1996, 1:36 p.m.]

Supplemental Notice to WSR 96-10-063.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4) (rules amending agency hearing proce-
dures).

Title of Rule: Pollution Control Hearings Board—
Practice and procedure.

Purpose: Sets forth rules governing practice and
procedure for hearings conducted by the Pollution Control
Hearings Board.

Statutory Authority for Adoption: RCW 43.21B.170.

Statute Being Implemented: Chapter 43.21B RCW.

Summary: Amendment of rules to comport with
Washington State Court of Appeals decision in Den Beste v.
Washington, No. 13967-1-IIT (Div. III, April 18, 1996).

Reasons Supporting Proposal: Amendment of rules to
reflect changes in board practice to conform to Den Beste v.
Washington decision.

Name of Agency Personnel Responsible for Drafting:
Suzanne Skinner, Environmental Hearings Office, (360) 459-
6327, Implementation and Enforcement: Richard C. Kelley,
Environmental Hearings Office, (360) 459-6327.

Name of Proponent: Environmental Hearings Office,
governmental.

Rule is necessary because of state court decision, Den
Beste v. Washington, 13967-1-III (April 18, 1996).

Explanation of Rule, its Purpose, and Anticipated
Effects: Brings board rules in conformance with state court
decision regarding triggering event for filing an appeal and
computation of time.

Proposal Changes the Following Existing Rules: Brings
board rules in conformance with state court decision regard-
ing triggering event for filing an appeal and computation of
time.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Exempt under ESHB
1010 and section 401(2) which states the small business
economic impact statement is not required for rules de-
scribed in RCW 34.05.310(4). RCW 34.05.310 (4)(g)(ii)
pertains to rules that adopt, amend or repeal procedural rules
for agency hearings.

Proposed
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Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. These procedural rule changes are not
significant legislative rules of any of the agencies described
in ESHB 1010 and section 201 (5)(a)(1){(i)] and as these are
largely reorganizational changes dictated by state court
decision, the Environmental Hearings Office is not voluntari-
ly making section 201 (5)(a) applicable to these rules.

Hearing Location: Environmental Hearings Office, 4224
6th Avenue S.E., Lacey, WA, on August 5, 1996, at 9:00
a.m.

Assistance for Persons with Disabilities: Contact
Suzanne Skinner, (360) 459-6327.

Submit Written Comments to: Suzanne Skinner, FAX
(360) 438-7699, by July 31, 1996.

Date of Intended Adoption: August 5, 1996.

June 10, 1996
Suzanne Skinner
Administrative Appeals Judge

NEW SECTION

WAC 371-08-310 Computation of time. (1) The time
within which any act shall be done, as provided by these
rules, shall be computed by excluding the first day and
including the last, unless the last day is a Sunday or a legal
holiday, and then it is excluded and the next succeeding day
which is neither a Sunday nor a legal holiday is included.
When the period of time prescribed or allowed is less than
seven days, intermediate Sundays and holidays shall be
excluded in the computation.

(2) This section also pertains to the period for filing an
appeal with the board.

NEW SECTION

WAC 371-08-335 Filing a timely appeal with the
board. (1) An appeal before the board shall be begun by
filing a notice of appeal with the board at the environmental
hearings office and by serving a copy of the appeal notice on
the agency whose decision is being appealed. For the board
to acquire jurisdiction both such filing and such service must
be timely accomplished.

(2) The notice of appeal shall be filed with the board
within thirty days of the date that a copy of the order or
decision is mailed to the appealing party. The board’s rule
governing the computation of time (WAC 371-08-310) shall
determine how the thirty-day appeal period is calculated.

(3) An appeal is filed with the board on the date the
board actually receives the notice of the appeal, not the date
that the notice is mailed. Upon receiving the notice of
appeal, the board will acknowledge receipt. The date
stamped on the appeal notice shall be prima facie evidence
of the filing date. The board may thereafter require that
additional copies be filed.

NEW SECTION

WAC 371-08-345 Service of the notice of appeal on
the agency and other interested parties. (1) Within thirty
days of the date that a copy of the agency’s order or
decision is mailed to the appellant, the appellant shall also
serve a copy of the notice of appeal on the agency whose
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order or decision is being appealed. Proof of service may be
made by certificate or affidavit filed with the board.

(2) A copy of the notice of appeal shall also be served
on all other persons named as parties to the appeal. There
is no time limit on when such service must be made.

NEW SECTION

WAC 371-08-505 Rules of evidence—Official
notice—Matters of law. The presiding officer, upon request
made before or during a hearing, will officially notice:

(1) Federal law. The Constitution; congressional acts,
resolutions, records, journals and committee reports; deci-
sions of federal courts and administrative agencies; executive
orders and proclamations; and all rules, orders and notices
published in the Federal Register.

(2) State law. The Constitution of the state of Wash-
ington; acts of the legislature, resolutions, records, journals
and committee reports; decisions of Washington state courts
and administrative agencies; executive orders and proclama-
tions by the governor; and all rules, orders and notices filed
with the code reviser.

(3) Governmental organization. Organization,
territorial limitations, officers, departments, and general
administration of the government of the state of Washington,
the United States, the several states and foreign nations.

(4) Agency organization. The department, commission
or board organization, administration, officers, personnel, and
official publications.

(5) Rules of regional authorities. Rules or regulations
of air pollution control boards or authorities established
pursuant to chapter 70.94 RCW, when such rules or regula-
tions are filed with the board pursuant to RCW 43.21B.260.

WSR 96-13-066
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Public Assistance)
[Filed June 17, 1996, 2:12 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
08-041A.

Title of Rule: WAC 388-235-5050 Waiver of medical
documentation and progressive evaluation process.

Purpose: Allow home and community services (HCS)
to authorized assistance under the general assistance unem-
ployable (GA-U) program for their clients without having to
gather medical evidence. This population routinely meets
GA-U disability criteria.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.08.090.

Summary: The 1995 legislature required the Depart-
ment of Social and Health Services (in E2SHB 1908) to
focus access to services for chronic, long-term care clients
to one location - HCS - in the aging and adult services
administration (AASA). This means clients receiving public
assistance who need long-term care services will be trans-
ferred to HCS to determine continued eligibility for assis-
tance.
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Reasons Supporting Proposal: Proposed WAC is
beneficial for clients and will simplify the application
process.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Barbara Hargrave,
Division of Income Assistance, (360) 438-8317.

Name of Proponent: 1995 legislature, Department of
Social and Health Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The department is preparing for the transfer of
long-term care clients from economic services administration
to HCS. Revising department policy will facilitate the
transfer while ensuring assistance continues to be correctly
authorized.

Proposal Changes the Following Existing Rules:
Proposed WAC expands rules to waive medical evidence of
incapacity for long-term care clients.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This proposal effects
only long-term care clients.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Social and Health
Services is not a named agency in RCW 34.05.328.

Hearing Location: OB-2 Auditorium, 1115 Washington
Street S.E, Olympia, WA 98504, on July 23, 1996, at 10:00
a.m.

Assistance for Persons with Disabilities: Contact Merry
A. Kogut, Supervisor, by July 9, 1996, TDD (360) 753-
0[625].

Submit Written Comments to and Identify WAC
Numbers: Merry A. Kogut, Supervisor, Rules and Policies
Assistance Unit, P.O. Box 45800, Olympia, WA 98504-
5800, FAX (360) 664-0118, by July 16, 1996.

Date of Intended Adoption: July 24, 1996.

June 17, 1996

Philip A. Wozniak

for Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending Order 3559, filed
7/29/93, effective 8/29/93)

WAC 388-235-5050 Waiver of medical documenta-
tion and progressive evaluation process (PEP). The
department shall consider incapacity established without
medical documentation and a progressive evaluation process
(PEP) when a person is:

(1) Eligible for a financial benefit based on Social
Security Administration disability criteria;

(2) Eligible for services from the division of develop-
mental disabilities;

(3) Sixty-five years of age or older; ((ef))

(4) Released from inpatient psychiatric treatment and is
participating in direct treatment services to meet the client’s
mental health needs. In such cases:

(a) The department shall establish a person’s incapacity
for ninety days without a psychiatric/psychological evalua-
tion; or
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(b) The department shall not establish a person’s incapa-
city if the client leaves ongoing inpatient psychiatric treat-
ment against medical advice.

(5) Eligible for long-term care services administered by
the aging and adult services administration of the department
directly or through contract with area agencies on aging; or

(6) Released from aging and adult services administered
long-term care services in a medical institution. In such
cases, incapacity shall be established for ninety days from
the date of release.

WSR 96-13-070
PROPOSED RULES
GAMBLING COMMISSION
[Filed June 18, 1996, 8:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
07-071; and exempt from preproposal statement of inquiry
under RCW 34.05.310(4).

Title of Rule: Public card room enhancement pro-
gram—Pilot study and test.

Purpose: To authorize the director to enter into agree-
ments with public card room licensees, subject to commis-
sion approval, to test regulatory requirements implementing
amendments made to RCW 9.46.0281, social card game
definition. The rule also provides for the commission to
collect deposits to cover the costs of regulating the activity
as required by RCW 9.46.070(5).

Statutory Authority for Adoption: RCW 9.46.0281,
9.46.070 (1), (2), (9)-(8), (11), (12), (14), (20).

Statute Being Implemented: RCW 9.46.0281.

Summary: The director will enter into agreements with
individual public card room licensees to test regulatory
requirements to allow licensees to operate up to fifteen card -,
tables, collect fees through methods other than chargmg
time, and act as custodians for player supported progressive -
prize contests.

Reasons Supporting Proposal: To test regulatory
requirements before adopting permanent rules.

Name of Agency Personnel Responsible for Drafting:
Michael Aoki-Kramer, Lacey, (360) 438-7654, ext. 310;
Implementation: Sherri Winslow, Lynnwood, (206) 776-
6751; and Enforcement: Frank L. Miller, Lacey, (360) 438-
7654, ext. 310.

Name of Proponent:
Commission, governmental.

Rule is not necessitated by federal law, federal or state _
court decision.

Explanation of Rule, its Purpose, and Antncnpated
Effects: The test is anticipated to help agency staff and
licensees learn and understand how best to regulate the . -
newly authorized activities.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule falls under
the exemption for preparing a small business economic
impact statement set forth under RCW 19.85.025(2)..
Commission staff also anticipate this rule will not affect
more than 10% of those engaged in the tavern and/or -
restaurant business. '

Washington State Gambling

Proposed

PROPOSED
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Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The agency does not choose to make
section 201, chapter 403, Laws of 1995, apply to this rule
adoption.

Hearing Location: Silverdale on the Bay/WestCoast
Hotel, 3037 Bucklin Hill Road, Silverdale, WA 98310, on
August 9, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Susan
Green by August 7, 1996, TDD (360) 438-7638, or (360)
438-7654, ext. 302.

Submit Written Comments to: Michael Aoki-Kramer,
P.O. Box 42400, Olympia, WA 98504-2400, FAX (360)
438-8652, by August 7, 1996.

Date of Intended Adoption: August 9, 1996.

June 17, 1996
Michael R. Aoki-Kramer
Rules and Policy Coordinator

NEW SECTION

WAC 230-40-999 Public card room enhancement
program—Pilot study and test. The 1996 legislature
enacted changes to the definition of a social card game, set
forth in RCW 9.46.0281. The commission finds it to be in
the public interest to conduct a pilot study to test regulatory
provisions implementing the 1996 statutory changes. The
statutory changes include increasing the number of card
tables, authorizing licensed card room operators to act as
custodians of player-supported progressive prize contests,
and collecting fees through methods other than fees based on
a period of time played. Licensees may voluntarily partici-
pate in the test subject to the following terms and conditions:

(1) The test shall commence July 1, 1996, and conclude
June 30, 1997, or until such time as permanent rules are
adopted, whichever is later. By March 1997, commission
staff shall report to the commission on the progress of the
test and shall submit rules for formal implementation of the
public card room enhancement program with the goal of
formal implementation by July 1, 1997.

(2) The licensee shall enter into an agreement with the
director regarding the terms and conditions of the test for
that particular licensee. If the terms and conditions of the
agreement conflict with existing gambling commission rules,
the agreement will supersede for the duration of the test;

(3) The terms and conditions of each agreement shall be
submitted to the Commission and when approved shall be
binding on the licensee. Any violation of the agreement
shall be grounds for removal from the test.

(4) The licensee must have been operating a class "E-1"
through "E-5" card room either before June 6, 1996, or for
at least six months before implementing test scope of
activities;

(5) The non-refundable deposit required to participate in
the test shall be based on amounts necessary to cover the
commission’s cost to conduct the test. During the test,
participants may be assessed additional amounts necessary to
recover commission costs. As part of the application to
participate, applicants shall make the following deposits:

(a) The deposit for testing an increased number of tables
shall be those set forth in WAC 230-04-203 ($3,160), plus:

(1) Six through ten tables: $1,200 per table; or

Proposed

Washington State Register, Issue 96-13

(ii) Eleven through fifteen tables: $6,000, plus $1,500
per table;

(b) The deposit for testing player-supported progressive
prize contests shall be $1,020 plus:

(i) One through three prize contest: $240 per contest;
or

(ii) Greater than three contests: $720 plus $120 per
contest.

(c) The deposit for testing fee collection methods other
than fees based on a period of time shall be $1,020 plus:

(i) One through five tables: $120 per table;

(i) Six through ten tables: $600 plus $240 per table; or

(iii) Greater than ten tables: $1,800 plus $360 per table.

(7) In the event a licensee violates the terms of its
agreement or fails to pay assessments within seven days of
billing, the director shall have the authority to remove that
licensee from participation in the test. Upon removal from
the test, the licensee will return to its pre-test scope of
activities. Removal from the test shall not be subject to
review or appeal.

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 96-13-072
PROPOSED RULES
GAMBLING COMMISSION
[Filed June 18, 1996, 8:46 a.m.]

Original Notice.

Exempt from preproposal statement of inquiry under
RCW 34.05.310(4).

Title of Rule: WAC 230-12-005 Effective dates for
commission rule-making orders.

Purpose: To formalize commission policy regarding the
effective dates of rule-making orders.

Statutory Authority for Adoption: Chapter 34.05 RCW,
RCW 9.46.070.

Summary: Rule-making orders passed during January
through June shall be effective during July. Rule-making
orders passed during July through December shall be
effective during January.

Reasons Supporting Proposal: Formalization of existing
policy.

Name of Agency Personnel Responsible for Drafting
and Implementation: Michael Aoki-Kramer, Lacey, (360)
438-7654, ext. 310.

Name of Proponent: Washington State Gambling
Commission, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose, Summary, and Reasons Supporting
Proposal above.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule proposal falls
under the exemption set forth at RCW 19.85.025(2).

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The agency does not choose to make
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section 201, chapter 403, Laws of 1995, apply to this rule
adoption.

Hearing Location: Silverdale on the Bay/WestCoast
Hotel, 3037 Bucklin Hill Road, Silverdale, WA 98310, on
August 9, 1996, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Susan
Green by August 7, 1996, TDD (360) 438-7638, or (360)
438-7654, ext. 310.

Submit Written Comments to: Michael Aoki-Kramer,
P.0. Box 42400, Olympia, WA 98504-2400, FAX (360)
438-8652, by August 7, 1996.

Date of Intended Adoption: August 9, 1996.

June 17, 1996
Michael R. Aoki-Kramer
Rules and Policy Coordinator

NEW SECTION

WAC 230-12-005 Effective dates for commission
rule making orders. Commission rule making orders shall
specify effective dates as follows:

(1) Rule making orders passed during the months of
January through June shall be effective during the month of
July.

(2) Rule making orders passed during the months of
July through December shall be effective during the month
of January.

(3) The Commission may specify earlier or later
effective dates for rule making orders and shall specify its
reasons for such adoptions as required by RCW 34.05.350
(emergency rule adoptions) and RCW 34.05.380(3) (estab-
lishing effective dates earlier than 30 days after filing).

WSR 96-13-073
WITHDRAWAL OF PROPOSED RULES
PERSONNEL RESOURCES BOARD
[Filed June 18, 1996, 9:39 a.m.]

The Washington Personnel Resources Board (WPRB) hereby
withdraws the proposed amendment to WAC 356-42-045
filed as WSR 96-10-066 on May 1, 1996.

If you have any questions, please contact Judy Montoure at
586-1770.
Dennis Karras

Secretary

WSR 96-13-081
PROPOSED RULES
DEPARTMENT OF ECOLOGY
[Order 94-35—Filed June 18, 1996, 1:11 p.m.]

Continuance of WSR 96-06-036.

Preproposal statement of inquiry was filed as WSR 95-
06-067.

Title of Rule: Chapter 173-400 WAC, General regula-
tions for air pollution sources.

Purpose: Continuation of adoption date.

Date of Intended Adoption: August 15, 1996.
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June 18, 1996
Mary Riveland
Director

WSR 96-13-087
WITHDRAWAL OF PROPOSED RULES
LIQUOR CONTROL BOARD
(By the Code Reviser’s Office)
[Filed June 18, 1996, 4:33 p.m.]

WAC 314-14-170, proposed by the Liquor Control Board in
WSR 95-24-039, appearing in issue 95-24 of the State
Register, which was distributed on December 20, 1995, is
withdrawn by the code reviser’s office under RCW
34.05.335(3), since the proposal was not adopted within the
one hundred eighty day period allowed by the statute.
Kerry S. Radcliff, Editor
Washington State Register

WSR 96-13-100
PROPOSED RULES
DEPARTMENT OF

RETIREMENT SYSTEMS
[Filed June 19, 1996, 10:25 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
06-079.

Title of Rule: Deferred compensation plan and depen-
dent care assistance plan.

Purpose: Effectuate statutory transfer of duties of the
Committee for Deferred Compensation to the Department of
Retirement Systems by (1) recodifying the plan documents
for the deferred compensation plan and the dependant care
assistance plan from Title 154 WAC to Title 415 WAC; (2)
making technical changes appropriate to the transfer of these
programs to the department; and (3) establishing an appeal
process for department determinations under the deferred
compensation program.

Statutory Authority for Adoption: RCW 41.50.050,
41.50.780(11).

Statute Being Implemented: RCW 41.50.030(2),
41.50.088(5), 41.50.770, 41.50.780.

Summary: Transfers administrative rules governing the
deferred compensation plan from the title reserved for the
Committee for Deferred Compensation, (which no longer
exists as of July 1, 1996) to the title reserved for the
Department of Retirement Systems. The changes substitute
"department” and "employer retirement benefits board” for
“"committee” when appropriate, substitute appropriate DRS
appeal process for CDC processes, and to update citations to
Internal Revenue Code.

Reasons Supporting Proposal: The changes are neces-
sary to effectuate the legislature’s transfer of duties from the
Committee for Deferred Compensation to the Department of
Retirement Systems, effective July 1, 1996.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Lee Dreisbach, 2600
Martin Way, Suite D, (360) 586-4985.

Proposed
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Name of Proponent: Department of Retirement Sys-
tems, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The purpose of the proposed rules is to effectuate
the statutory transfer of duties of the Committee for Deferred
Compensation to the Department of Retirement Systems by
(1) recodifying the plan documents for the deferred compen-
sation plan and the dependent care assistance plan from Title
154 WAC to Title 415 WAC; (2) making technical changes
appropriate to the transfer of these programs to the depart-
ment; and (3) establishing an appeal process for department
determinations under the deferred compensation program.
The anticipated effect of the rule will be to bring the
codification and text of the rules governing the deferred
compensation program into alignment with the legislature’s
shift of responsibility for the program from the Committee
for Deferred Compensation to the Department of Retirement
Systems. The only substantive affect upon the operation of
the deferred compensation plan is an alteration of the process
for appealing denials of withdrawals due to unforeseeable
emergencies. The termination of the committee necessitated
new procedures for accommodating those appeals consistent
with the Administrative Procedure Act.

Proposal Changes the Following Existing Rules: The
proposal (1) recodifies the plan documents for the deferred
compensation plan and the dependant care assistance plan
from Title 154 WAC to Title 415 WAC; and (2) makes
technical changes appropriate to the transfer of these
programs to the department.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rules
only affect public employees eligible to participate in the
deferred compensation program. The rules do not place any
requirements upon, nor affect any rights of, any private
business.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Retirement
Systems is not one of the agencies that this provision applies
to. The Department of Retirement Systems does not opt to
voluntarily bring itself within the coverage of those rules.

Hearing Location: Boardroom, 2nd Floor, 1025 East
Union Avenue, Olympia, WA 98504-8380, on July 25, 1996,
at 2:00.

Assistance for Persons with Disabilities: Contact Paul
Neal by July 19, 1996, TDD (360) 586-5450, or (360) 586-
3368.

Submit Written Comments to: Paul Neal, P.O. Box
48380, Olympia, WA 98504-8380, FAX (360) 753-3166.

Date of Intended Adoption: July 27, 1996.

June 19, 1996
Paul Neal
Rules Coordinator

Chapter 415-04 WAC
PETITION PROCEDURE
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AMENDATORY SECTION (Amending WSR 93-11-079,
filed 5/18/93, effective 6/18/93)

WAC 415-04-010 Petition—Procedure. ((AH
- A N . 65
petitions-coneet ;'g ﬁuﬁ’gheahlenslf‘et SE; ree EIEEE!;E.S
g . _ disabili
eredits—in .EhE retiremment SSSEE""S d’s.ab’htj beneﬁ’ts exeept
&’5 a'El.m |lSE]f'!E 'HE? b3 ﬁm. SUFVIVer— |.|Elﬁ;s| ngg‘:E;z

Yished-in-this-ehapter:)) (1) The procedure established in this
chapter shall apply to all petitions for:

(a) Service credits;

(b) Service retirement benefits;

{c) Membership and membership credits in the retire-
ment systems;
(d) Disability benefits, except as otherwise provided by
law;

(e) Survivor benefits; and

(f) Decisions relating to benefit increases provided by
RCW 41.16.145 or 41.18.104.

(2) All applications for review of decisions on requests
for pay out of accumulated deferred compensation deferrals
due to an unforeseeable emergency shall follow the proce-
dure established in WAC 415-08-015.

AMENDATORY SECTION (Amending WSR 93-11-079,
filed 5/18/93, effective 6/18/93)

WAC 415-04-020 Petition—Response—Decision—
Appeal. (1) Time limit for filing appeals. A person
aggrieved by a decision of an administrator may appeal the
decision by filing a petition to the director’s designee for
redress. ((Fhe-initial-application-erpetition-shall-eontain-the

folowing:
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The petition must be filed within one hundred twenty days
from the date the administrator’s decision was communicated
to the person.

(2) If a person fails to file a timely petition, the person
waives the right to judicial review due to failure to exhaust
administrative remedies as required by RCW 34.05.534.

NEW SECTION

WAC 415-04-030 Contents of petition. The person’s
petition must contain:

(1) A complete and detailed statement of the factual
situation underlying the application or petition; which may
include all relevant documents and sworn statements deemed
appropriate by the petitioner;

(2) A concise but detailed statement of the constitution-
al, statutory or common law provisions or precedents relied
upon by the petitioner in support of his or her petition;

(3) An identification and signature of the individual or
individuals filing the petition, as well as an identification of
legal counsel, if any; and

(4) The address to which the petitioner wishes further
correspondence from the department to be sent.

NEW SECTION

WAC 415-04-040 Time period for processing
petition. (1) Upon receipt of the petition, the director will
assign the same to the director’s designee. The director’s
designee will notify either the employer(s) if the petitioner
is a member(s) or the affected member(s) if the applicant or
petitioner is an employer(s) of the filing of the petition
within fourteen days. Said notification shall request the
employer(s) or member(s) to submit any written response to
the petition no later than twenty days from the date of
receipt of the notice.

(a) If at any time the director’s designee in his or her
role as fact finder determines that additional information is
necessary to decide the petition, he or she may request such
additional information. The person from whom the informa-

[21)
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tion is requested will respond no later than within twenty
days from the receipt of such request.

(b) The director’s designee may extend the time limit
for response if the requesting party shows good cause to do
sO.

(2) Upon receipt of the response, the director’s designee
will forward a copy of the response to the petitioner. The
petitioner will have ten days to reply. If the petitioner does
not reply within ten days, he or she waives the right to reply.

(3) Within sixty days of the expiration of the ten-day
period for reply following the director’s designee’s final
request for information, the director’s designee shall enter a
written decision. The written decision will contain such
findings of fact and conclusions of law as he or she deems
necessary to dispose of the matter. The decision will be sent
to the petitioner via certified mail.

NEW SECTION

WAC 415-04-050 Appeal of petition decision. An
aggrieved party may appeal the decision of the director’s
designee to the director.

(1) An appeal must be filed with the director no later
than sixty days after petitioner’s receipt of the decision in
accordance with the procedures established by chapter 415-
08 WAC.

(2) If a party fails to file a timely appeal the party
waives the right to judicial review due to the failure to
exhaust administrative remedies as required by RCW
34.05.534.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-01-010 Plan established.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-04-010
WAC 154-04-020
WAC 154-04-030
WAC 154-04-041

Employer.
Compensation.
Deferred compensation.
Accumulated deferrals.

PROPOSED

WAC 154-04-050
WAC 154-04-065
WAC 154-04-070
WAC 154-04-075
WAC 154-04-080
WAC 154-04-100

REPEALER

Participation agreement.
Separation from service.
Participant.

Beneficiary.

Comnmittee.

Eligible employee.

The following chapter of the Washington Administrative

Code is repealed:

WAC 154-08-010
WAC 154-08-020

WAC 154-08-030
WAC 154-08-040

Administered by committee.
Committee to adopt rules and
regulations.

Committee action fair and reasonable.
Committee to maintain records

of accounts.

Proposed
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WAC 154-08-050 Deferred compensation revolv-

ing fund.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-12-010
WAC 154-12-015
WAC 154-12-020
WAC 154-12-030
WAC 154-12-040

WAC 154-12-050
WAC 154-12-070
WAC 154-12-075
WAC 154-12-080
WAC 154-12-085
WAC 154-12-086
WAC 154-12-087

WAC 154-12-090
WAC 154-12-110

Enrollment.

Plan to plan transfers.

Deferral limitation.

Catch-up provision.

Committee may disallow defer-
ral.

Modification of deferral or
investment option(s).
Suspension and reinstatement
of deferrals.

Investment options.
Designation of beneficiaries.
Distribution to participant after
separation from service.
Distribution in the event of
death of participant.
Distribution in event of death
of beneficiary.

Elections regarding distribution.
Distribution of deferrals.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-24-010 Unforeseeable emergency.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-28-010 Leave of absence.

REPEALER
The following chapter of the Washington Administrative
Code is repealed:

WAC 154-32-010
WAC 154-32-020

Termination of plan.
Amendment of plan.

REPEALER
The following chapter of the Washington Administrative
Code is repealed:

WAC 154-36-010 Retirement and Social Security

not reduced.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-40-010 Assets in lieu of cash.

Proposed
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REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-44-010 Accumulated deferrals not

assignable.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-48-010 Plan assets.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-52-010 Participation by committee

members.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-56-010 Employer contributions.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-60-010 Investment responsibility.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-64-010
WAC 154-64-020
WAC 154-64-030
WAC 154-64-040

Plan prevails.

Decision binding.
Committee to interpret.
Tax status not guaranteed.

WAC 154-64-050 Committee may require court
order.

WAC 154-64-060 Delegation of authority.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-68-010
WAC 154-68-020

Plan to conform to state law.
Plan to conform to federal law.

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-110-010
WAC 154-110-015
WAC 154-110-020
WAC 154-110-030

Plan established.

Separate plan.
Interpretation.

General description of plan.
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' The following chapter of the Washington Administrative

Code is repealed:

WAC 154-120-010
WAC 154-120-015
WAC 154-120-020
WAC 154-120-025
WAC 154-120-030
WAC 154-120-035
WAC 154-120-040
WAC 154-120-045
WAC 154-120-050
WAC 154-120-055

REPEALER

Committee.

Qualifying person(s).
Dependent care expenses.
Dependent care account.
Eligible employee.
Employer.

Internal Revenue Code.
Participant.

Plan.

Plan year.

The following chapter of the Washington Administrative

Code is repealed:

WAC 154-130-010
WAC 154-130-020
WAC 154-130-030

REPEALER

Participation in plan.
Salary reduction agreement.
Changes in family status.

The following chapter of the Washington Administrative

Code is repealed:

WAC 154-140-010
' WAC 154-140-020
WAC 154-140-030

REPEALER

Plan benefits.
Maximum benefits.
Reduction of benefits.

The following chapter of the Washington Administrative

Code is repealed:

WAC 154-150-010
WAC 154-150-020
WAC 154-150-030
WAC 154-150-040
WAC 154-150-050

REPEALER

Submittal of claims.

Payment of claims.

Report to participant.

Deadline for submitting claims.
Forfeiture of unexpended
funds.

The following chapter of the Washington Administrative

Code is repealed:

WAC 154-160-010
WAC 154-160-020

REPEALER

Salary reduction account.
Rights of participants.

The following chapter of the Washington Administrative

Code is repealed:
WAC 154-170-010

Termination of participation.

REPEALER
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The following chapter of the Washington Administrative

Code is repealed:

WAC 154-180-010
WAC 154-180-020
WAC 154-180-030
WAC 154-180-040
WAC 154-180-050
WAC 154-180-060
WAC 154-180-070

REPEALER

The following chapter of the Washington Administrative
Code is repealed:

WAC 154-190-010

REPEALER

Administered by committee.
Delegation of authority.
Proper proof.

Genuineness of documents.
Reliance on information.
Condition of participation.
Decision binding.

PROPOSED

Termination or amendment of
plan.

The following chapter of the Washington Administrative

Code is repealed:

WAC 154-200-010
WAC 154-200-020
WAC 154-200-030

WAC 154-200-040

REPEALER

Communication to employees.
Nonassignability of rights.

No guarantee of tax conse-
quences.

Indemnification of employer by
participants.

The following chapter of the Washington Administrative

Code is repealed:

WAC 154-300-005

WAC 154-300-010
WAC 154-300-020
WAC 154-300-030
WAC 154-300-040
WAC 154-300-050
WAC 154-300-060
WAC 154-300-070
WAC 154-300-080

WAC 154-300-090
WAC 154-300-100
WAC 154-300-110

WAC 154-300-120

Description of committee for
deferred compensation.
Purpose.

Definitions.

Public records officer.

Office hours.

Request for public records.
Copying.

Exemptions.

Review of denials of public
records request.

Protection of public records.
Records index.

Request for records by mail—
Address.

Adoption of form.

Chapter 415-504 WAC
DEFINITIONS

NEW SECTION

WAC 415-504-010 Accumulated deferrals. "Accu-

mulated deferrals” means compensation deferred under the
plan, adjusted until date of payment by income received,
increases or decreases in investment value, fees, and any
prior distributions made.

Proposed
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NEW SECTION

WAC 415-504-020 Beneficiary. "Beneficiary” means
a beneficiary of a participant, a participant’s estate, or any
other person whose interest in the plan is derived from the
participant.

NEW SECTION

WAC 415-504-030 Compensation. "Compensation”
means all payments made to a public employee by the
employer as remuneration for services rendered.

NEW SECTION

WAC 415-504-040 Deferred compensation. "De-
ferred compensation" means the amount of the participant’s
compensation which the participant and the employer shall
mutually agree (prior to the date on which such compensa-
tion is earned) will be deferred.

NEW SECTION

WAC 415-504-050 Department. "Department” means
the department of retirement systems created by RCW
41.50.020.

NEW SECTION

WAC 415-504-060 Eligible employee. "Eligible
employee” means any person who is employed by and
receives any type of compensation from the employer for
whom services are rendered, and who is a full-time, perma-
nent part-time working half-time, or more, or career seasonal
employee of the employer, whether or not covered by civil
service; an elected or appointed official of the executive
branch of the government, including any full-time member
of a board, commission, or committee; a justice of the
supreme court, or a judge of the court of appeals or of a
superior court; or a member of the state legislature.

NEW SECTION

WAC 415-504-070 Employee retirement benefits
board. "Employee retirement benefits board" means the
board created by RCW 41.50.086.

NEW SECTION

WAC 415-504-080 Employer. "Employer” means:

(1) The state of Washington, one of the fifty states of
the United States, as described in Section 1.457-2 (c)(1) of
the final regulations promulgated under Section 457 of the
Internal Revenue Code; and

(2) Approved political subdivisions of the state of
Washington.

NEW SECTION

WAC 415-504-090 Participant. "Participant” means
any eligible employee of the employer who executes a
participation agreement with the department assenting to the
provisions of this plan, once the agreement has been ap-
proved by the department or its designee.

Proposed
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NEW SECTION

WAC 415-504-100 Participation agreement. "Partici-
pation agreement” means the agreement executed and filed
by an eligible employee with the employer pursuant to WAC
415-512-010, in which the eligible employee elects to
become a participant in the plan.

NEW SECTION

WAC 415-504-110 Separation from service. "Separa-
tion (or separates) from service" means "separation from
service” as that term is interpreted for purposes of Section
402 (d)(4)(A)(iii) of the Internal Revenue Code and refers to
lump sum payments and the severance of the participant’s
employment with the employer. A participant will be
deemed to have severed his or her employment as of the
date of his or her last payroll.

Chapter 415-524 WAC
UNFORESEEABLE EMERGENCY

NEW SECTION

WAC 415-524-010 Unforeseeable emergency. (1)
Payout request. Notwithstanding any other provisions in
plan chapters 415-501 through 415-568 WAC, in the event
of an unforeseeable emergency, a participant (or a beneficia-
ry entitled to accumulated deferrals) may request the
department to pay out all or a portion of accumulated
deferrals. If the application for payment is approved by the
department, payment will be made within sixty days follow-
ing such an approval. The amount paid shall be limited
strictly to that amount reasonably necessary to satisfy the
emergency need.

For purposes of this plan, an unforeseeable emergency
shall be severe financial hardship to the participant resulting
from:

(a) A sudden and unexpected illness or accident of the
participant or of a dependent (as defined in Section 152(a)
of the Internal Revenue Code) of the participant,

(b) Loss of the participant’s property due to casualty, or

(c) Other similar extraordinary and unforeseeable
circumstances arising as a result of events beyond the control
of the participant. The circumstances that will constitute an
unforeseeable emergency will depend upon the facts of each
case, but, in any case, payment shall not be made to the
extent that such hardship is or may be relieved:

(i) Through reimbursement or compensation by insur-
ance or otherwise;

(it) By liquidation of the participant’s assets, to the
extent liquidation of such assets would not itself cause
severe financial hardship; or

(iii) By cessation of deferrals under the plan.

Examples of what shall not be considered to be unfore-
seeable emergencies include the need to send a participant’s
child to college or the desire to purchase a home.

(2) Applications for review. All applications for review
of decisions on requests for pay out of accumulated deferrals
due to an unforeseeable emergency shall follow the proce-
dure established in WAC 415-08-015.
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Chapter 415-528 WAC
LEAVE OF ABSENCE

NEW SECTION

WAC 415-528-010 Leave of absence. If a participant
is on an approved leave of absence from the employer,
participation in this plan shall continue.

Chapter 415-532 WAC
AMENDMENT OR TERMINATION OF PLAN

NEW SECTION

WAC 415-532-010 Termination of plan. The
employer or the department may at any time terminate this
plan. Upon such termination, accumulated deferrals will be
paid pursuant to chapter 415-512 WAC of the plan. The
participants’ deferrals will cease.

NEW SECTION

WAC 415-532-020 Amendment of plan. The
department may also amend the provisions of this plan at
any time: Provided, however, That no amendment shall
affect the rights of participants or their beneficiaries regard-
ing accumulated deferrals at the time of the amendment.

Chapter 415-536 WAC
RELATIONSHIP TO OTHER PLANS

NEW SECTION

WAC 415-536-010 Retirement and Social Security
not reduced. It is intended that, pursuant to Section 457 of
the Internal Revenue Code, the amount of deferred compen-
sation will not be considered as current compensation for
purposes of federal income taxation. Such amounts will,
however, be included as compensation in determining
benefits or rights under the employer’s group insurance,
other retirement plans and FICA. Payments under this plan
will supplement retirement and death benefits payable under
the employer’s group insurance and other retirement plans.

Chapter 415-540 WAC
TRANSFER IN LIEU OF CASH

NEW SECTION

WAC 415-540-010 Assets in lieu of cash. Upon the
occurrence of any event requiring the payment of accumulat-
ed deferrals under this plan, the department may, in its sole
discretion, elect to honor a request from the participant to
substitute the transfer in kind and assignment of any asset
which the employer has acquired, at fair market value.

Chapter 415-544 WAC
NONASSIGNABILITY CLAUSE

NEW SECTION

WAC 415-544-010 Accumulated deferrals not
assignable. It is agreed that neither the participant, nor the
participant’s beneficiary or beneficiaries, nor any other

WSR 96-13-100

designee, shall have any right to commute, sell, assign,
transfer, or otherwise convey the right to receive any
payments hereunder, which payments and right thereto are
expressly declared to be nonassignable and nontransferable;
and in the event of attempt to assign or transfer, the employ-
er shall have no further liability hereunder, nor shall any
unpaid accumulated deferrals be subject to attachment,
garnishment or execution, or be transferable by operation of
law in event of bankruptcy, insolvency, except to the extent
otherwise required by law.

Chapter 415-548 WAC
ASSETS

NEW SECTION

WAC 415-548-010 Plan assets. All amounts of
compensation deferred under the plan, all property and rights
to property (including rights as a beneficiary of a contract
providing life insurance protection) purchased with such
amounts, and all income attributable to such amounts,
property or rights to property shall remain (until paid or
made available to the participant or the participant’s benefi-
ciary or beneficiaries under the plan) solely the property and
rights of the employer, (without being restricted to the
benefits under the plan) and shall be subject only to the
claims of general creditors of the employer.

Chapter 415-552 WAC
PARTICIPATION BY DEPARTMENT OFFICERS
AND EMPLOYEES AND MEMBERS OF THE EM-
PLOYEE RETIREMENT BENEFITS BOARD

NEW SECTION

WAC 415-552-010 Participation by department
officers and employees and members of the employee
retirement benefits board. Department officers and
employees and members of the employee retirement benefits
board, who are otherwise eligible, may participate in the plan
under the same terms and conditions as apply to other
participants but such an officer, employee, or board member
shall not participate in any department or board action
uniquely affecting their own participation.

Chapter 415-556 WAC
EMPLOYER PARTICIPATION

NEW SECTION

WAC 415-556-010 Employer contributions. The
employer may, pursuant to a changed or new participation
agreement filed by a participant as specified in WAC 415-
512-050 or 415-512-070, add additional deferred compensa-
tion for services to be rendered by the employee to the
employer during any calendar month, provided:

(1) The employee has elected to have such additional
compensation deferred, invested, and distributed, pursuant to
this plan, prior to the calendar month in which the compen-
sation is earned; and

(2) Such additional deferred compensation, when added
to all other deferred compensation under the plan, does not

Proposed
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exceed the maximum deferral permitted by chapter 415-512
WAC.

Chapter 415-564 WAC
DEPARTMENT POWERS

NEW SECTION

WAC 415-564-010 Pilan prevails. In the event any
form or other document used in administering this plan,
including but not limited to enrollment forms and marketing
materials, conflict with the terms of the plan, the terms of
the plan shall prevail.

NEW SECTION

WAC 415-564-020 Decision binding. The department
is authorized to determine any matters concerning the rights
of any participant under this plan and such determination
shall be binding on the participant and any beneficiary
thereof.

NEW SECTION
WAC 415-564-030 Department to interpret. The

" department is authorized to construe this plan and resolve

any ambiguity in the plan. The plan and any form or other
document used in administering the plan shall be interpreted,
and this plan shall be administered, so as to comply with
Section 457 of the Internal Revenue Code and the regula-
tions of the treasury department promulgated thereunder.

NEW SECTION

WAC 415-564-040 Tax status not guaranteed. The
department does not represent or guarantee that any particu-
lar federal or state income, payroll, personal property or
other tax consequence will occur because of the participant’s
participation in this plan. The participant should consult
with the participant’s own representative regarding all
questions of federal or state income, payroll, personal
property or other tax consequences arising from participation
in this plan.

NEW SECTION

WAC 415-564-050 Department may require court
order. The department or the employer, if in doubt concem-
ing the correctness of their action in making a payment of
accumulated deferrals may suspend payment until satisfied
as to the correctness of the payment or the person to receive
the payment or to allow the filing in any state court of
competent jurisdiction of a civil action seeking a determina-
tion of the amounts to be paid and the persons to receive
them. The department and the employer shall comply with
the final orders of the court in any such suit and the partici-
pant, for the participant and the participant’s beneficiary or
beneficiaries, consents to be bound thereby. Whenever
payment of accumnulated deferrals is suspended pursuant to
this section, the time for a participant or beneficiary making
any election under WAC 415-512-090 shall not begin until
amount(s) and person(s) entitled are determined)either by a
written agreement of all parties concerned o by a court
judgment that has become final.
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NEW SECTION

WAC 415-564-060 Delegation of authority. The
department may delegate its functions to be performed under
this plan to any designee with legal authority to perform
such functions.

Chapter 415-568 WAC
APPLICABLE LAW

NEW SECTION

WAC 415-568-010 Plan to conform to state law.
This plan shall be construed under the laws of the state of
Washington.

NEW SECTION

WAC 415-568-020 Plan to conform to federal law.
This plan is intended to be an eligible state deferred compen-
sation plan within the meaning of Section 457 of the Internal
Revenue Code, and Treasury Department Regulation 1.457-
2(a), and shall be interpreted accordingly.

Chapter 415-610 WAC
DEPENDENT CARE ASSISTANCE SALARY RE-
DUCTION PLAN

NEW SECTION

WAC 415-610-010 Plan established. In accordance
with the provisions of RCW 41.50.780(7) and 41.04.600
through 41.04.645, and consistent with sections 125 and 129
of the Internal Revenue Code, the state of Washington
through the department of retirement systems, establishes a
dependent care assistance salary reduction plan.

NEW SECTION

WAC 415-610-015 Separate plan. The provisions in
chapters 415-610 through 415-695 WAC apply only to the
dependent care assistance salary reduction plan and not to
any other plan administered by the department. The provi-
sions in chapters 415-501 through 415-568 WAC do not
apply to the dependent care assistance salary reduction plan.

NEW SECTION

WAC 415-610-020 Interpretation. This plan is
intended to qualify as a dependent care assistance salary
reduction plan under sections 125 and 129 of the Internal
Revenue Code, as amended from time to time, and is to be
interpreted in a manner consistent with the requirements of
those sections.

NEW SECTION

WAC 415-610-030 General description of plan. The
dependent care assistance salary reduction plan subsidizes
the cost of dependent care, enabling employees to be
gainfully employed. The plan allows an eligible employee
of the state of Washington to set aside a "before tax" portion
of the employee’s gross salary before federal income and
Social Security taxes to be used to reimburse that employ-
ee’s dependent care expenses.
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The amount which may be reduced from salary and
excluded from income is subject to annual fixed dollar and
earned income limitations. The participant must incur and
obtain reimbursement in an amount at least equal to the
amount of salary reduction for the plan year or the unused
portion of the amount excluded is forfeited.

Salary reduced under the plan continues to be included
as regular compensation for the purpose of computing state
benefits and is only excluded for purposes of computing
federal income and Social Security taxes (OASI or FICA).

Chapter 415-620 WAC
DEFINITIONS

NEW SECTION

WAC 415-620-010 Department. "Department” means
the department of retirement systems.

NEW SECTION

WAC 415-620-015 Dependent care account. "Depen-
dent care account” means a bookkeeping account containing
the salary reduction amounts attributable to a participant, less
reimbursements of the participant’s dependent care expenses.

NEW SECTION

WAC 415-620-020 Dependent care expenses.
"Dependent care expenses” means amounts paid for the care
of a qualifying person in the participant’s home (including
amounts paid for related household services) or for care at
a dependent care facility which meets all federal require-
ments, except that the following items shall not be consid-
ered dependent care expenses:

(1) Amounts paid to a person with respect to whom the
participant or participant’s spouse is entitled to claim an
exemption for Federal Income Tax purposes;

(2) Amounts paid to a child of the participant who is
eighteen years of age or younger;

(3) Amounts paid by an employer of the spouse or by
an educational institution where the spouse is an enrolled
student.

NEW SECTION

WAC 415-620-025 Eligible employee. "Eligible
employee" means any elected official, officer, or employee
of the employer.

NEW SECTION

WAC 415-620-030 Employer. "Employer” means the
state of Washington.

NEW _SECTION

WAC 415-620-035 Internal Revenue Code. "Internal
Revenue Code" means the Internal Revenue Code of 1986,
Title 26 U.S.C. Reference to a specific provision of the
code shall include such provision, any valid regulations
promulgated thereunder, and any comparable provision of
future legislation that amends, supplements, or supersedes
such provision.
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NEW SECTION

WAC 415-620-040 Participant. "Participant” means
any eligible employee who elects, in lieu of cash compensa-
tion, to enter a salary reduction agreement with the depart-
ment pursuant to this plan for a particular plan year and
adheres to the requirements of the plan.

NEW SECTION

WAC 415-620-045 Plan. "Plan” means this dependent
care assistance salary reduction plan.

NEW SECTION

WAC 415-620-050 Plan year. "Plan year” means
January 1 through December 31.

NEW SECTION

WAC 415-620-055 Qualifying person(s). "Qualifying
person(s)" means:

(1) An individual with respect to whom the participant
is entitled to a dependency exemption under Internal Reve-
nue Code section 151(c) and who is:

(a) Under the age of thirteen; or

(b) Physically or mentally incapable of self-care
(regardless of age); or

(2) The spouse of a participant, if such spouse is
physically or mentally incapable of self-care.

Chapter 415-630 WAC
PARTICIPATION

NEW SECTION

WAC 415-630-010 Participation in plan. An eligible
employee may elect to become a participant by entering a
salary reduction agreement during the open enrollment
period or within sixty days of becoming an eligible employ-
ee, or at any time as a result of a qualifying change in
family status set forth in WAC 415-630-030. The open
enrollment period for each plan year will be the month of
November. A participant may first incur reimbursable
dependent care expenses on the first day of the month
following completion of the salary reduction agreement.
Salary reduction agreement forms are available through the
department. The enrollment process shall be deemed
complete on the date the department receives a completed
salary reduction agreement form from the employee.

NEW SECTION

WAC 415-630-020 Salary reduction agreement. The
salary reduction agreement is a contract whereby the
employee elects irrevocably to forgo future wage payments
from the employer in an amount equal to the maximum
elected for the plan year. The reduction will be taken in
equal amounts for each pay period during the plan year or,
in the case of an employee who becomes eligible during the
plan year, the remaining portion of the plan year. The
agreement will require a participant to provide the Social
Security number of the participant and the names and birth
dates of dependents regarding whom reimbursement of
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dependent care expenses will be sought, and medical, family,
and other information deemed necessary by the department
for the operation of the plan. Pursuant to federal income tax
regulations, once a salary reduction agreement has been
entered for a plan year it may not be revoked except in the
event of a change in family status as defined in WAC 415-
630-030. A participant who separates from service and
returns to service with the employer during the same plan
year may participate upon return only to the extent allowed
by Treasury Department regulations promulgated under
sections 125 and 129 of the Internal Revenue Code.

NEW SECTION

WAC 415-630-030 Changes in family status. A
participant is permitted to revoke a salary reduction agree-
ment after the period of coverage has commenced and to
enter a new salary reduction agreement regarding the
remainder of the plan year if both the revocation and new
election are on account of and consistent with any of the
following changes in family status:

(1) Marriage;

(2) Divorce or legal separation;

(3) Death of a spouse or dependent;

(4) Birth or adoption of a child or addition of a depen-
dent to the eligible employee’s household;

(5) Termination of employment of a spouse;

(6) Employment of an unemployed spouse; and

(7) A change in the eligible employee’s or eligible
employee’s spouse’s working hours which significantly alters
the need for dependent care; example: A shift from full time
to part time, part time to full time, or a change to or from
leave without pay status.

(8) Such other events that the department determines
will permit a change or revocation of an election during a
plan year under regulations and rulings of the Internal
Revenue Service.

An eligible employee may also become a participant in
the plan on the basis of a change in family status.

Chapter 415-640 WAC
BENEFITS

NEW SECTION

WAC 415-640-010 Plan benefits. Benefits under the
plan include and are limited to the reimbursement of
dependent care expenses incurred for the care of qualifying
persons. Such expenses must be incurred during the plan
year. They are deemed to be incurred at the time the
services to which the expenses relate are rendered. Only
expenses which meet the criteria specified under section 129
of the Internal Revenue Code are eligible for reimbursement.
Reimbursement of such expenses is limited to the partici-
pant’s dependent care account balance.

NEW SECTION

WAC 415-640-020 Maximum benefits. The portion
of salary a participant may exclude from gross income for
federal income tax purposes is subject to the following
maximums set forth in subsections 129(a) and (b) of the
Internal Revenue Code:
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(1) The amount excluded from the federal gross income
of a participant for any taxable year may not exceed the
earned income of the participant, if not married, or if
married, the lesser of the "earned income” of the participant
or the "earned income" of the participant’s spouse. (If the
spouse is a full-time student or is physically or mentally
incapable of self-care, the spouse is deemed to have earned
income of two hundred dollars per month if the participant
has one dependent for whom care is provided and four
hundred dollars per month if the participant has two or more
dependents for whom care is provided.) "Earned income”
for these purposes, is defined in section 32(c)(2) of the
Internal Revenue Code as "(i) wages, salaries, tips and other
employee compensation, plus (ii) the amount of the
taxpayer’s net earnings from self-employment for the taxable
year...."

(2) In no event may the maximum amount excluded
from the federal gross income of the participant for any
taxable year exceed five thousand dollars (two thousand five
hundred dollars in the case of a married participant filing
separately).

NEW SECTION

WAC 415-640-030 Reduction of benefits. The
department may reduce the salary reduction amount of
participants to the extent necessary to assure the plan does
not discriminate in favor of highly-compensated persons who
are the subject of a particular nondiscrimination test being
applied under section 125 or 129 of the Internal Revenue
Code (or any other applicable provision of law). When such
reductions are necessary they shall be made pro rata to the
amounts elected by the participants who are members of the
participant group which is the subject of the particular
nondiscrimination requirement.

Chapter 415-650 WAC
REIMBURSEMENT OF
DEPENDENT CARE EXPENSES

NEW SECTION

WAC 415-650-010 Submittal of claims. Claims for
dependent care expenses must be submitted on reimburse-
ment claim forms and directed to the department. The
reimbursement form shall be completed, signed, and accom-
panied by bills, invoices, receipts, copies of cancelled
checks, or a statement signed by the provider of the services
showing the amounts of dependent care expenses for which
reimbursement is sought.

NEW SECTION

WAC 415-650-020 Payment of claims. The depart-
ment will review and reimburse claims each week during the
plan year to the extent funds are available in the participant’s
dependent care account. After all funds in a participant’s
account are expended, any claims remaining at the plan year
end will be cancelled. In no event can these claims be
resubmitted the next plan year, nor are any unpaid claims the
employer’s liability.
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NEW SECTION

WAC 415-650-030 Report to participant. On or
before January 31 following the end of the plan year, the
department shall send each participant a written statement
showing the reductions from salary and amounts reimbursed
through the end of the plan year.

NEW SECTION

WAC 415-650-040 Deadline for submitting claims.
Claims for expenses incurred during a given plan year must
be submitted so that they are received by the department not
later than March 31 following the end of the plan year.

NEW SECTION

WAC 415-650-050 Forfeiture of unexpended funds.
Any funds remaining in a dependent care account after all
timely submitted claims have been paid for the plan year
will be forfeited. Such balance cannot be carried forward to
a subsequent plan year and shall not be available to the
participant in any form or manner, but shall remain the
property of the state.

Chapter 415-660 WAC
SOURCE OF REIMBURSEMENT

NEW SECTION

WAC 415-660-010 Salary reduction account.
Reimbursement of eligible expenses under this plan shall be
from the salary reduction account in the state treasury. A
participant shall have no rights to any particular assets of the
employer, or to any assets except as provided by the plan.
A participant’s right to reimbursement under the plan shall
be limited to the amount of salary reduction of the partici-
pant under the plan as reflected in the participant’s depen-
dent care account.

NEW SECTION

WAC 415-660-020 Rights of participants. The
establishment of any account hereunder or of any other
administrative practice shall not vest any participant with
title in the assets of the state or entitle such participant to
benefits, except as expressly provided by the plan.

Chapter 415-670 WAC
TERMINATION OF PARTICIPATION

NEW _SECTION

WAC 415-670-010 Termination of participation. (1)
A participant shall cease to be a participant upon the
occurrence of any of the following:

(a) The end of the plan year, unless the employee has
reenrolled during an open enrollment period;

(b) The date the participant ceases to be an eligible
employee;

(c) The date the participant refuses a request for updated
information;

(d) The date the plan is terminated.

WSR 96-13-100

(2) A participant who terminates participation shall be
entitled to reimbursement only for dependent care expenses
incurred within the current plan year, and only if the
participant (or personal representative of such participant in
the event of death) submits a claim for such reimbursement
which is received by the department on or before March 31
following the close of the plan year. No reimbursement
shall exceed the balance in the participant’s dependent care
account for the plan year in which the expenses were
incurred.

(3) For purposes of this section, the date a participant
shall be deemed to have refused a request for updated
information shall be thirty days after a letter requesting such
information and notifying the participant of the consequences
of failure to provide such information is mailed certified
mail, return receipt requested, to such participant.

Chapter 415-690 WAC
TERMINATION OR AMENDMENT OF PLAN

NEW SECTION

WAC 415-690-010 Termination or amendment of
plan. The employer may terminate the salary reduction plan
at the end of the plan year or upon notification of federal
action affecting the status of the plan. Upon such termina-
tion, a participant’s right to reimbursement of dependent care
expenses for that plan year will continue to apply to all such
expenses incurred prior to the date of termination. The
department may amend the salary reduction plan at any time
if the amendment does not affect the rights of the partici-
pants to receive eligible reimbursement from the participant’s
dependent care account.

Chapter 415-695 WAC
MISCELLANEOUS

NEW SECTION

WAC 415-695-010 Communication to employees.
Reasonable notification of the availability and terms of the
plan shall be provided to eligible employees.

NEW SECTION

WAC 415-695-020 Nonassignability of rights. The
right of any participant to receive any reimbursement under
the plan shall not be alienable by the participant by assign-
ment or any other method, and will not be subject to be
taken by his/her creditors by any process whatsoever, and
any attempt to cause such right to be so subjected will not
be recognized, except to such extent as may be required by
law.

NEW SECTION

WAC 415-695-030 No guarantee of tax consequenc-
es. Neither the employer nor the department makes any
commitment or guarantee that any amount paid to or for the
benefit of a participant will be excludable from the partici-
pant’s gross income for federal or state income tax purposes,
or that any other federal or state tax treatment will apply to
or be available to any participant. It shall be the obligation
of each participant to determine whether and what amount,
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if any, is excludable from the participant’s gross income for
federal and state income tax purposes, and to notify the
department if the participant has reason to believe that any
amount excluded is not eligible for exclusion.

NEW SECTION

WAC 415-695-040 Indemnification of employer by
participants. If any participant receives one or more
payments or reimbursements that are not for dependent care
expenses, such participant shall indemnify and reimburse the
employer for any liability it may incur for failure to withhold
federal income tax or Social Security tax from such pay-
ments or reimbursements. However, such indemnification
and reimbursement shall not exceed the amount of additional
federal income tax that the participant would have owed if
the payments or reimbursements had been made to the par-
ticipants as regular cash compensation, plus the participant’s
share of any Social Security tax that would have been paid
on such compensation, less any such additional income and
Social Security tax actually paid by the participant.

Chapter 415-501 WAC
PLAN ESTABLISHED

NEW SECTION

WAC 415-501-010 Plan established. In accordance
with the provisions of RCW 41.50.030(2), 41.50.088(5),
41.50.770, and 41.50.780, and as provided in Section 457 of
the Internal Revenue Code, the state of Washington hereby
establishes the deferred compensation plan for employees of
the state of Washington and approved political subdivisions
of the state of Washington, hereinafter referred to as the
"plan.” Nothing contained in this plan shall be deemed to
constitute an employment agreement between the participant
and the employer and nothing contained herein shall be
deemed to give a participant any right to be retained in the
employ of the employer.

NEW SECTION

WAC 415-501-020 Separate plan. The provisions in
chapters 415-501 through 415-568 WAC apply only to the
deferred compensation plan and not to any other plan
administered by the department.

Chapter 415-508 WAC
ADMINISTRATION

NEW SECTION

WAC 415-508-010 Administered by department.
This plan shall be administered by the department which
shall represent the employer in all matters concerning the
administration of this plan.

NEW SECTION

WAC 415-508-020 Department to adopt rules and
regulations. The department shall have full power and
authority to adopt rules and regulations for the administration
of the plan, and to interpret, alter, amend, or revoke any
rules and regulations so adopted.
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NEW SECTION

WAC 415-508-030 Department and employee
retirement benefits board actions. Every action taken by
the department and employee retirement benefits board shall
be presumed to be fair and reasonable exercise of the
authority vested in or the duties imposed upon it. The
department officers and employees and members of the
employee retirement benefits board shall be deemed to have
exercised reasonable care, diligence, and prudence, and to
have acted impartially as to all persons interested, unless the
contrary is proven by affirmative evidence.

NEW SECTION

WAC 415-508-040 Department to maintain records
of accounts. To facilitate an orderly administration of the
plan, the department shall maintain or cause to be maintained
a deferred compensation ledger account with respect to each
participant.

NEW SECTION

WAC 415-508-050 Deferred compensation accounts.
All deferred compensation hereunder shall be paid into a
special fund created in the treasury of the state of Washing-
ton called the "deferred compensation principal account.”
All costs of administration and staffing of the plan, expenses
of the department, and such other amounts determined by the
department and permitted by law, shall be paid as necessary
out of the deferred compensation administrative account.
Amounts in the deferred compensation principal account may
be invested pursuant to RCW 41.50.770 as directed by the
department. All accumulated deferrals payable to partici-
pants or their respective beneficiary or beneficiaries shall be
paid from the payroll revolving fund unless otherwise paid.

Chapter 415-512 WAC
PARTICIPATION IN THE PLAN

NEW SECTION

WAC 415-512-010 Enrollment. (1) An eligible
employee may become a participant by executing a participa-
tion agreement. Compensation will be deferred for any
calendar month only if a participation agreement providing
for such deferral is executed by the participant and approved
by the department or its designee before the beginning of
such month.

(2) In signing the participation agreement, the partici-
pant elects to participate in this plan and consents to the
employer deferring the amount specified in the participation
agreement from the participant’s gross compensation for
each pay period. The amount specified must equal at least
thirty dollars per month and shall continue until changed or
revoked pursuant to WAC 415-512-050 or 415-512-070 of
this plan.

NEW SECTION

WAC 415-512-015 Plan to plan transfers. (1)
Transfers to the plan. If a participant was formerly a
participant in an eligible state deferred compensation plan
(within the meaning of Section 457 of the code and the
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regulations thereunder), and if such a plan permits the direct
transfer of the participant’s interest therein to the plan, then
the plan shall accept assets representing the value of such
interest; provided, however, the department may require in
its sole discretion that some or all of such interest be
transferred in cash or its equivalent. Such amount shall be
held, accounted for, administered, and otherwise treated in
the same manner as compensation deferred by the participant
under the plan except that:

(a) Only the amount, if any, transferred to the plan
which was deferred under the transferor plan in the taxable
year when transfer occurs shall be treated as compensation
deferred under the plan in such year.

(b) Such amount shall remain subject to, and shall be
administered in accordance with, any irrevocable elections
made under the transferor plan with respect to such amount.

(2) Transfers from the plan. The only rollovers or
transfers allowable under Section 457 of the Internal Reve-
nue Code are from one eligible Section 457 plan to another
eligible Section 457 plan.

If a participant, prior to making a final election under
WAC 415-512-090(2) regarding the method of payment,
accepts employment with an employer who offers an eligible
Section 457 plan, and the participant becomes a participant
in that plan, then accumulated deferrals may, at the election
of the participant and after written notice to the department,
be transferred to the other plan, provided that plan provides
for the acceptance of such transfers.

(3) Application for transfer. If the conditions in
subsections (1) and (2) of this section are met and the
participant wishes to transfer his/her account, he/she shall
complete any application form and/or other documents as
may be required by the department.

NEW SECTION

WAC 415-512-020 Deferral limitation. (1) Except as
provided in WAC 415-512-030, relating to catch-up, the

maximum that may be deferred under the plan for any

taxable year of a participant shall not exceed the lesser of
seven thousand five hundred dollars or thirty-three and one-
third percent of the participant’s includible compensation,
each reduced:

(a) By any amount excludable from the participant’s
gross income for that taxable year under Section 403(b) of
the Internal Revenue Code; and

(b) By any amount:

(i) Excluded from gross income under Section 402
(e)(3) or 402 (h)(1)(B) of the Internal Revenue Code
(relating to a participant’s elective deferrals to simplified
employee pensions) for that taxable year;

(ii) For which a deduction is allowable for that taxable
year by reason of a contribution to an organization described
in Section 501 (c)(18) of the Internal Revenue Code (relating
to pension trusts created before June 25, 1959, forming part
of a plan for payment of benefits under a pension plan
funded only by contributions of employees); or

(iii) Which is deferred by a participant under Section
401(k) of the Internal Revenue Code (relating to qualified
cash or deferred arrangement) during that taxable year; and

(c) By any amount the participant contributes to any
other Section 457 of the Internal Revenue Code plan
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(relating to deferred compensation plan(s)) during the taxable
year.

(2) "Includible compensation” for purposes of this
section means includible compensation as defined in Section
457 (e)(5) of the Internal Revenue Code and as further
defined by Treasury Department Regulation 1.457-2 (e)(2)
interpreting that section, and is determined without regard to
community property laws. Includible compensation for a
taxable year includes only compensation from the employer
that is attributable to services performed for the employer
and that is includible in the participant’s gross income for
the taxable year for federal income tax purposes. Accord-
ingly, a participant’s includible compensation for a taxable
year does not include an amount payable by the employer
that is excludable from the employee’s gross income under:

(a) Section 457 of the Internal Revenue Code;

(b) Section 403(b) of the Internal Revenue Code
(relating to annuity contracts purchased by Section 501 (c)(3)
of the Internal Revenue Code organizations or public
schools);

(c) Section 105(d) of the Internal Revenue Code
(relating to wage continuation plans);

(d) Section 911 of the Internal Revenue Code (relating
to citizens or residents of the United States living abroad);

(e) Section 402 (e)(3) or 402 (h)(1)(B) of the Internal
Revenue Code (relating to simplified employee pensions);

(f) Section 501 (c)(18) of the Internal Revenue Code
(relating to certain pension trusts); or

(g) Section 401(k) of the Internal Revenue Code
(relating to qualified cash or deferred arrangements).

(3) In computing includible compensation, total gross
compensation as shown on state earnings statements must be
reduced by:

(a) Section 414(h) of the Internal Revenue Code, before
tax contributions to retirement plans (including those
described in RCW 41.04.440, 41.04.445, and 41.04.450); and

(b) Any Section 125 of the Internal Revenue Code
contributions to cafeteria plans (including those which
include such items as dependent care salary reduction plans)
before excluding the items listed in subsection (2)(a) through
(g) of this section.

NEW SECTION

WAC 415-512-030 Catch-up provision. For one or
more of the participant’s last three taxable years ending
before attaining normal retirement age under the plan, the
maximum deferral shall be the lesser of:

(1) Fifteen thousand dollars for the taxable year, reduced
in the same manner as the seven thousand five hundred
dollars limitation is reduced in WAC 415-512-020; or

(2) The sum of:

(a) The limitations established for purposes of WAC
415-512-020 of the plan for the taxable year (determined
without regard to this section), plus

(b) So much of the limitation established under WAC
415-512-020 for taxable years before the taxable year as has
not theretofore been used under WAC 415-512-020 or 415-
512-030. A prior taxable year shall be taken into account
only if:

(i) It begins after December 31, 1978;
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(ii) The participant was eligible to participate in the plan
during all or any portion of the taxable year, and;

(iii) Compensation deferred (if any) under the plan
during the taxable year was subject to a maximum limitation
(as established under WAC 415-512-020).

A prior taxable year includes a taxable year in which
the participant was eligible to participate in an eligible plan
sponsored by another entity. In no event can the participant
elect to have the catch-up provision apply more than once
whether or not the full catch-up had been utilized.

"Normal retirement age," as used in chapters 415-501
through 415-568 WAC, means the range of ages:

Ending not later than age seventy and one-half; and

Beginning not earlier than the earliest age at which the
participant has the right to retire under a state authorized
pension for which the participant is eligible without consent
of the state and under which the participant will receive
immediate retirement benefits without actuarial adjustment
due to retirement prior to some later specified age in a state
authorized pension plan.

This catch-up provision may not be used in the year in
which the participant attains age seventy and one-half, and
may not be used in any year thereafter.

NEW SECTION

WAC 415-512-040 Department may disallow
deferral. The participant acknowledges the right of the
department to disallow deferral of compensation under the
plan in excess of the limitations in WAC 415-512-020 and
415-512-030. However, the department shall have no duty
to assure that amounts deferred are in compliance with such
limitations.

NEW SECTION

WAC 415-512-050 Modification of deferral or
investment option(s). A participant may change his/her
deferral or investment option(s) not more than four times in
any calendar year. Changes in the amount of deferral must
equal at least ten dollars or more per month. (Beneficiaries
entitled to receive accumulated deferrals may also change
investment options not more than four times per year.)

An increase (or an increase and a change in investment
option(s) which are effective the same date) shall not be
counted as a change. Only a decrease in the amount of
deferral, a transfer, or a change in investment option(s) not
accompanied by an increase, shall be counted as a change.

Any combination of a decrease, a transfer, or a change
in investment option(s) effective the same date, shall be
considered one change.

A change (whether counted as such or not) shall be
effective for any calendar month only if the participant signs
a new participation agreement and it is approved by the
department or its designee before the beginning of that
calendar month. All participation agreements indicating
changes in investment option(s) must be filed with the
department no later than fifteen days prior to the established
pay date for which the change will occur. The department
reserves the right to defer the effective date of any change.

During the payout process, the department may periodi-
cally liquidate mutual fund shares in amounts necessary to
meet distribution requirements for a six-month period.
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NEW SECTION

WAC 415-512-070 Suspension and reinstatement of
deferrals. Suspension. A participant may at any time
direct that deferrals under the participant’s participation
agreement cease by completing the proper form and filing it
with the department no later than the last day of the payroll
period prior to the payroll period during which the deferrals
are to cease; however, accumulated deferrals shall only be
paid as provided in WAC 415-512-080 through 415-512-110.

Reinstatement. A participant who has directed the
cessation of deferrals may resume deferrals for any calendar
month commencing no sooner than six months after such
deferrals ceased by executing a new participation agreement
to defer compensation. The six-month waiting period shall
not apply to participants who are on leave without pay as
discussed in WAC 415-528-010.

NEW SECTION

WAC 415-512-075 Investment options. Each
participant shall designate on his/her participation agreement
the investment option(s) in which he/she wishes to have
funds invested. The investment option(s) shall be selected
from those options made available for this purpose from time
to time by the employee retirement benefits board, in its sole
discretion.

The employee retirement benefits board may make
available as options for investment:

(1) A fixed rate investment or pool of investments
including deposits with a credit union, savings and loan
association, mutual savings bank and fixed annuities;

(2) Specified mutual fund shares, shares of an invest-
ment company, or variable annuities; or

(3) Fixed or variable life insurance, or other options
permitted by law and selected by the employee retirement
benefits board. In the event that a selected investment
option experiences a loss, the participant’s benefits payable
hereunder shall likewise reflect a loss, rather than income,
for the period.

Nothing in this section shall require the employer to
invest any amount in the investments selected and whether
or not the employer so invests, no participant shall have any
right, title, or interest in the amounts deferred or assets so
invested.

NEW SECTION

WAC 415-512-080 Designation of beneficiaries.
Each participant shall have the right to designate a beneficia-
ry or beneficiaries to receive accumulated deferrals in the
event of the participant’s death. If no such designation is in
effect on a participant’s death, the beneficiary shall be the
surviving spouse. If there be no such surviving spouse, then
the beneficiary shall be the participant’s estate. A participant
may change his/her beneficiary designation at any time by
filing a change of beneficiary form with the department. A
participant may also change his/her beneficiary designation
by completing the beneficiary designation portion of a
participation agreement form.

The participant may name:

(1) A designated organization or person (including
without limitation his/her unborn or later adopted children).
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If unborn or later adopted children are to be included, the
designation must so indicate. The date of birth must be
furnished for any living person who is named and who is
under the age of eighteen.

(2) His or her estate. ]

(3) A trust which is in existence, or which is to be
established under the participant’s last will. For an existing
trust, the participant must provide the name of the trust and
the date it was established.

The participant may name contingent beneficiaries in
addition to primary beneficiaries.

NEW SECTION

WAC 415-512-085 Distribution to participant after
separation from service. After separation from service,
accumulated deferrals shall be paid to the participant in one
or more installments as elected by the participant pursuant to
WAC 415-512-090.

NEW SECTION

WAC 415-512-086 Distribution in the event of death
of participant. Should the participant die at any time,
whether before or after separation from service, accumulated
deferrals shall be paid to the beneficiary or beneficiaries
designated by the participant pursuant to WAC 415-512-080.
The accumulated deferrals shall be paid out as provided in
WAC 415-512-080 through 415-512-110. If no beneficiary
is designated as provided in the participation agreement, or
if the designated beneficiary does not survive by a period of
thirty days, then a lump sum or series of payments shall be
paid, in accordance with WAC 415-512-080 through 415-
512-110, to the surviving spouse, or if none, a lump sum
shall be paid to the estate of the participant.

NEW SECTION

WAC 415-512-087 Distribution in event of death of
beneficiary. In the event a beneficiary survives the partici-
pant by thirty days and becomes entitled to receive accumu-
lated deferrals, accumulated deferrals shall become payable
to the beneficiary’s estate on the twenty-fifth day of the
second month following the beneficiary’s death, unless
benefits are being paid in the form of an annuity, in which
case the disposition of the remaining amount shall be
determined by the annuity contract. Such annuity contracts
shall be issued pursuant to the rules set forth in WAC 415-
512-110.

NEW SECTION

WAC 415-512-090 Elections regarding distribution.
Each participant (or in the event of death, each beneficiary
other than an organization, an estate, or a trust) shall elect
when his/her payout will begin and the payout period.

(1) Election regarding time of payment. The election
regarding the time when payment will begin shall be made
" when a participant separates from service (or dies having
separated from service and having previously elected when
payment will begin).

Once made, the election regarding when payout will
begin is irrevocable as to the participant or beneficiary

[331]

WSR 96-13-100

making the election. The election regarding when payment
will begin:

(a) By a participant who separates from service other
than by reason of death, must be made not later than sixty
days after separation from service. Payment may begin on
the central payroll date nearest the twenty-fifth day of the
month following the month in which an election is filed with
the department on forms provided for that purpose, and
payment must begin within the time prescribed by WAC
415-512-110;

(b) By a beneficiary, other than an organization, estate
or trust, where the participant was not already receiving
payments, must be made not later than sixty days after the
participant’s death. Payment may begin on the central
payroll date nearest the twenty-fifth day of the month
following the month in which an election is filed with the
department on forms provided for that purpose, and payment
must begin within the time prescribed by WAC 415-512-110.

(2) Election regarding method of payment. The partici-
pant (or beneficiary) who makes an election regarding the
date payment will begin, may also elect the period over
which payments will be made. The payout period election
may be made either at the time he/she elects a beginning
date for payout or at any time not later than sixty days prior
to the date payout is to begin. Once having made this
election, the participant (or beneficiary, other than an
organization, estate, or trust) may change the payout period
election not later than sixty days prior to the date payout is
to begin. Such a beneficiary may also make this election
where the participant was already receiving payments but, as
provided in WAC 415-512-110 (3)(a), must receive distribu-
tion at least as rapidly as it was being distributed to the
participant. Such a beneficiary must make the payout period
election not later than sixty days after the death of the
participant and payout will be suspended following the
participant’s death until the beneficiary either makes a
payout period election or begins receiving payment as
provided in subsection (4) of this section. Provided, if the
participant was receiving payout in the form of an annuity
contract, then the successor’s right shall be limited by the
terms of that contract.

(3) How elections are made. A participant or beneficia-
ry makes elections allowed under this section by completing
and filing applicable payment request forms with the
department.

(4) Consequences in absence of a timely election
regarding time of payment. Absent a timely election
regarding when payout is to begin, payout will begin on the
central payroll date nearest the twenty-fifth day of the month
following the month in which the election period ends, and
will be made, in a lump sum if the accumulated deferrals as
of the end of the election period are less than twenty-five
thousand dollars or, if the accumulated deferrals are twenty-
five thousand dollars or more, in equal monthly installments
over a period of one hundred twenty months or such lesser
period:

(a) As may be necessary under the minimum payout
requirements of Section 457 (d)(2)(B)(1)(I) of the Internal
Revenue Code, requiring amounts to be paid not later than
as determined under Section 401 (a)(9)(G) of the Internal
Revenue Code; or
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(b) As may be necessary under Section 457 (d)(2)(B)
(i)(II) of the Internal Revenue Code, requiring amounts not
distributed to the participant during his/her life to be distrib-
uted at least as rapidly as they were being distributed as of
the participant’s death.

(5) Effects of certain employment changes. Transfers
from the plan are allowed in the circumstances described in
WAC 415-512-015(2).

(6) Consequences in absence of a timely election
regarding method of payment. In the absence of a timely
election regarding the period of time over which payment
will be made, payment will be made in the manner described
in subsection (4) of this section.

(7) Payment to an organization, estate, or trust. Any
amount payable to an organization, estate, or trust shall be
paid in a lump sum as prescribed in WAC 415-512-110(3).

NEW SECTION

WAC 415-512-110 Distribution of deferrals. (1)
General rule. Assuming a timely election is allowed and has
been made pursuant to WAC 415-512-090, payment will be
made in at least annual, substantially nonincreasing amounts.
Payments are also subject to the limitations in subsections
(2) through (5) of this section.

(2) Distribution to participant. A participant must
either:

(a) Receive his/her entire interest prior to the latest of:

(i) The April 1st immediately following the close of the
calendar year in which the participant attains age seventy
and one-half; or

(ii) The April 1st immediately following the close of the
calendar year in which the participant separates from service
with the employer; or

(b) Begin receiving his/her interest not later than the
time specified in (a) of this subsection and receive it over a
period not longer than either:

(i) The life of the participant;

(ii) The life of the participant and a beneficiary desig-
nated by the participant;

(iii) The life expectancy of the participant; or

(iv) The life expectancy of the participant and a desig-
nated beneficiary.

Payment must be sufficiently rapid to satisfy the
requirements of Section 457 (d)(2)(B)(i)(I) and Section 401
(a)(9)(G) of the Internal Revenue Code. Provided, that until
tables are issued by the Secretary of the Treasury, if provi-
sion is made for the payment of a portion of the benefits to
a beneficiary, the amount payable to the participant
actuarially must exceed two-thirds of the maximum amount
payable to the participant had no provision been made for
payments to the beneficiary (determined as of the com-
mencement of the distribution).

Once payments to a participant begin, the participant
may accelerate the payment schedule only in the event of an
unforeseeable emergency (and subject to the provisions of
WAC 415-524-010 regarding such emergencies).

(3) Distribution to beneficiaries.

(a) When distribution begins prior to the participant’s
death, then payout must be made at least as rapidly as it was
being made to the participant. When the beneficiary is an
organization, estate or trust, then payment will be payable in
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a lump sum on the twenty-fifth day of the second month

- following the participant’s death.

(b) When distribution does not begin prior to the
participant’s death, and is to be made:

(i) To an organization, estate or trust, then payment will
be payable in a lump sum on the twenty-fifth day of the
second month following the participant’s death;

(i) To a living beneficiary designated by the participant
other than the participant’s surviving spouse, and, by
election, not to begin within one year of the participant’s
death, then payment must be made within five years of the
participant’s death;

(iii) To a living beneficiary designated by the participant
other than the participant’s surviving spouse, and, by
election, beginning within one year of the participant’s death,
then payment must be made within fifteen years of the
participant’s death;

(iv) To the participant’s surviving spouse, whether as
designated beneficiary, or by default, then payment must
begin prior to the April 1st immediately following the later
of the close of the plan year in which the participant would
have attained age seventy and one-half or, if later, the year
in which the participant separated from service, and payment
may be made over the lifetime of the surviving spouse or
over a period not longer than the life expectancy of the
surviving spouse.

(4) For purposes of this section, life expectancies will
be computed by use of the expected return multiples in
Treasury Department Regulation 1.72-9 or, if distribution is
to be effected through a contract issued by an insurance
company, by use of the mortality tables of such company.
Where payment is being made over the joint lives of the
participant and the participant’s surviving spouse, the life
expectancy of the participant and the participant’s surviving
spouse may be recalculated annually.

(5) Notwithstanding anything in this plan to the con-
trary, distributions from the plan will be made in compliance
with the minimum distribution rules of Section 457 (d)(2) of
the Internal Revenue Code, and in compliance with Treasury
Department Regulations issued under Sections 401 (a)(9) and
457 (d)(2) of the Internal Revenue Code.

Chapter 415-560 WAC
INVESTMENT RESPONSIBILITY

NEW SECTION

WAC 415-560-010 Investment responsibility. The
employer and department may, but are not required to, invest
funds held pursuant to participation agreements between
participants and the employer in accordance with the
requests made by each participant. The department shall
retain the right to approve or disapprove such investment
requests. Any action by the department in investing funds,
or by the department or employee retirement benefits board
approving of any such investment of funds, shall not be
considered to be either an endorsement or guarantee of any
investment, nor shall it be considered to attest to the finan-
cial soundness or the suitability of any investment for the
purpose of meeting future obligations.
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Chapter 415-680 WAC
ADMINISTRATION

' NEW SECTION

WAC 415-680-010 Administered by department.
This plan shall be administered by the department.

NEW SECTION

WAC 415-680-020 Delegation of authority. The
department may delegate functions to be performed under
this plan to any designee with legal authority to perform
such functions.

NEW SECTION

WAC 415-680-030 Proper proof. In any case in
which the employer, or the department is required under the
plan to take action upon the occurrence of any event, they
will be under no obligation to take such action unless and
until satisfactory evidence of such occurrence has been
received by them.

NEW SECTION

WAC 415-680-040 Genuineness of documents. The
department and the employer and their respective officers
and employees, will be entitled to rely upon any notice,
request, consent, invoice, draft, letter, telegram, or other
paper or document believed by them or any of them to be
genuine and to have been signed or sent by the participant
or other person at the participant’s request.

NEW SECTION

WAC 415-680-050 Reliance on information. In
administering the plan, the department will be entitled to the
extent permitted by law to rely conclusively on all tables,
valuations, certificates, opinions, and reports which are
furnished by accountants, counsel, consultants, or other
experts employed or engaged by the department in good
faith.

NEW SECTION

WAC 415-680-060 Condition of participation.
Participants are required, as a condition of participation, to
provide the department with medical, family, and other
information deemed necessary by the department for the
operation of the plan.

NEW SECTION

WAC 415-680-070 Decision binding. The program
administrator is authorized to determine any matters concern-
ing the rights of any participant under this plan and such
determination shall be binding upon the participant and any
beneficiary thereof. Any participant affected by such a
determination may submit written or oral comments to the
department regarding its determination, which comments the
director or the director’s designee shall consider.
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(General Provisions)
[Filed June 19, 1996, 10:32 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 96-
08-079.

Title of Rule: Drug-free workplace program, chapter
440-26 WAC.

Purpose: To establish rules to certify and decertify
employers to the Department of Labor and Industries for the
workers’ compensation premium discount.

Statutory Authority for Adoption: 2SSB 5516, section
13.

Statute Being Implemented: Chapter 127, Laws of
1996.

Summary: Rules for the certification and administration
of the workers’ compensation premium discount for employ-
ers who establish and maintain a drug-free workplace that
complies with chapter 127, Laws of 1996.

Reasons Supporting Proposal: This proposal is needed
to ensure clear and uniform application of the program.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Henry L. Govert, Lacey,
Mailstop 45330, (360) 438-8092.

Name of Proponent: Department of Social and Health
Services, and Department of Labor and Industries; govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The rule specifies which employers are eligible for
certification, defines required elements of a workplace
program, and describes the process for employer certification
and decertification. The rule is needed to standardize
program elements of a drug-free workplace program due to
the complexities of such programming, and its structure as
a time-limited demonstration project. Anticipated effects
include a reduction in industrial accidents and their costs; a
reduction in other employers costs (e.g., absenteeism); and
an increase in the number of addicted employees seeking
treatment and recovery, with a concomitant increase in their
productivity.

Proposal does not change existing rules.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. This program is
entirely voluntary; no business is required to apply for
certification nor invest in the elements of a comprehensive
drug-free workplace program. Employers who do not expect
a reduction in their costs will not apply, and employers who
do not experience expected reductions can discontinue the
program at any time they choose.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption. The Department of Social and Health
Services is not a named agency within RCW 34.05.328.

Hearing Location: OB-2 Auditorium, 1115 Washington
Street S.E, Olympia, WA 98504, on July 23, 1996, at 10:00
am.

Assistance for Persons with Disabilities: Contact Merry
A. Kogut, Supervisor, by July 9, 1996, TDD (360) 753-0625.
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Submit Written Comments to and Identify WAC
Numbers: Sharon Staley, Rules Coordinator, Rules and
Policies Assistance Unit, P.O. Box 45800, Olympia, WA
98504, FAX (360) 664-0118, by July 16, 1996.

Date of Intended Adoption: July 24, 1996.

June 19, 1996
Merry A. Kogut, Supervisor
Rules and Policies Assistance Unit

Chapter 440-26 WAC
DRUG-FREE WORKPLACE PROGRAMS

NEW SECTION

WAC 440-26-005 Purpose. Employer certification
rules related to providing a drug-free work place program are
hereby adopted under the authority and purposes of chapter
127, Laws of 1996.

NEW SECTION

WAC 440-26-010 Definitions. Unless the context
clearly indicates otherwise, the definitions in this section
apply throughout this chapter.

(1) "Alcohol" means ethyl alcohol, hydrated oxide of
ethyl, or spirits of wine, from whatever source or by whatev-
er process produced.

(2) "Alcohol test" means a chemical, biological, or
physical instrumental analysis administered for the purpose
of determining the presence or absence of alcohol within an
individual’s body systems.

(3) "Department” means the department of social and
health services, division of alcohol and substance abuse.

(4) "Drug" means amphetamines, cannabinoids, cocaine,
phencyclidine (PCP), methadone, methaqualone, opiates,
barbiturates, benzodiazepines, propoxyphene, or a metabolite
of any such substances.

(5) "Drug test” means a chemical, biological, or physical
instrumental analysis administered on a specimen sample for
the purpose of determining the presence or absence of a drug
or its metabolites within the sample.

(6) "Drug-free workplace program" means a set of
workplace-based policies and procedures designed to reduce
workplace involvement with alcohol and other drugs, and
increase safety, productivity, and worker health. For the
purpose of these regulations, "drug-free workplace program"
is synonymous with "substance abuse testing program” as
used in chapter 127, Laws of 1996.

(7) "Employee” means a person who is employed for
salary, wages, or other remuneration by an employer.

(8) "Employee assistance program” means a program
designed to assist in the identification and resolution of job
performance problems associated with employees impaired
by personal concerns. A minimum level of core services
must include: Consultation and professional, confidential,
appropriate, and timely problem assessment services; short-
term problem resolution; referrals for appropriate diagnosis,
treatment, and assistance; follow-up and monitoring; employ-
ee education; and supervisory training. Any employee
assistance program under this chapter must contain a two-
year employee follow-up and monitoring component.

(9) "Employer” means an employer subject to Title 51
RCW but does not include the state or any department,
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agency, or instrumentality of the state; any county; any city;
any school district or educational service district; or any
municipal corporation.

(10) "Injury” means a sudden and tangible happening,
of a traumatic nature, producing an immediate or prompt
result and occurring from without, and such physical
conditions as result therefrom.

(11) "Job applicant” means a person who has applied for
employment with an employer and has been offered employ-
ment conditioned upon successfully passing a drug test and
may have begun work pending the results of the drug test.

(12) "L & I" means the department of labor and
industries.

(13) "Last-chance agreement” means a notice to an
employee who is referred to the employee assistance
program due to a verified positive alcohol or drug test or for
violating an alcohol or drug-related employer rule that states
the terms and conditions of continued employment with
which the employee must comply.

(14) "Rehabilitation program” means a chemical
dependency treatment program approved by the department
that is capable of providing expert identification, assessment,
and treatment of employee drug or alcohol abuse in a
confidential and timely service. Any rehabilitation program
under this chapter must contain the capacity to provide a
two-year continuing care component.

(15) "Substance abuse test” or "test" means a chemical,
biological, or physical instrumental analysis administered on
a specimen sample for the purpose of determining the
presence or absence of a drug or its metabolites in a urine
sample or of alcohol within a breath sample.

(16) "Verified positive test result” means a confirmed
positive test result obtained by a laboratory meeting the
standards specified in this chapter that has been reviewed
and verified by a medical review officer in accordance with
medical review officer guidelines promulgated by the United
States Department of Health and Human Services.

(17) "Workers’ compensation premium" means the
medical aid fund premium and the accident fund premium
under Title 51 RCW.

NEW SECTION

WAC 440-26-020 Eligible employers. (1) A private
Washington state employer, who, prior to July 1, 1996, does
not have in place a drug-free workplace program as de-
scribed in subsection (2) of this section may be eligible for
the worker compensation premium discount as described
under chapter 127, Laws of 1996, provided the employer:

(a) Participates in the state workers compensation
insurance fund, as described under chapter 51.16 RCW;

(b) Remains in good standing with L&I as of the
certification date with respect to premium payment obliga-
tions;

(¢) Has medical insurance which includes chemical
dependency treatment benefits available to full-time employ-
ees otherwise eligible for benefits, whether through an
employer, union, or jointly-sponsored plan; and

(d) Makes application for certification and agrees to
provide a drug-free workplace program in accordance with
these rules.
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(2) An employer shall not be eligible for the discount
program if, prior to July 1, 1996, the employer already has
a drug-free workplace program in place that includes all the
following elements:

(a) A policy statement including:

(i) Prohibitions concerning the possession, use, or being
under any influence of drugs or alcohol during working
hours; and

(ii) Assurance that an employee will not be terminated
solely for a first-time verified positive drug or alcohol test,
but will be given the opportunity for job retention through a
last chance agreement.

(b) Drug testing in pre-employment and post-accident
situations, and alcohol testing in post-accident situations; and

(c) An employee assistance program from the DASA-
approved list which provides the employee assistance
program services required by WAC 440-26-220.

NEW SECTION

WAC 440-26-030 Certification of employer to L&I.
The department shall notify the employer and the department
of labor and industries of the employer’s certification as a
drug-free workplace when the department has:

(1) Received and approved the employer’s application
for certification or renewal of certification; and

(2) Received the required certification fee.

NEW SECTION

WAC 440-26-100 Employer certification procedures.
(1) An eligible employer shall:

(a) Obtain from the department an application packet of
information on how to become certified as a drug-free
workplace; and

(b) Ensure that the application materials demonstrate
compliance with all the elements required in chapter 127,
Laws of 1996.

(2) The applicant employer shall submit:

(a) A completed application;

(b) If applicable, a statement that:

(i) The employer’s drug-free workplace policy has been
negotiated with employee unions; or

(ii) The union has waived its right to bargain, as
required by the National Labor Relations Board.

(c) An initial certification fee in accordance with the fee
schedule included in the application packet.

NEW SECTION

WAC 440-26-110 Certification maintenance. The
department shall renew certification as a drug-free workplace
program annually. An employer’s continued certification
and renewal shall be contingent upon:

(1) Submission of information requested by the depart-
ment in an annual certification renewal process;

(2) Correction of or department approval of a plan to
correct deficiencies found during periodic on-site surveys
and complaint investigations. During on-site surveys and
complaint investigations, employer representatives shall
allow or assist department representatives to:

(a) Examine any part of the program as needed;
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(b) Review and evaluate records, including employee
personnel files, policies, procedures, fiscal records, data, and
other documents as the department requires to determine
compliance; and _

(c) Conduct individual interviews with employees and
management.

(3) Payment of annual certification renewal fees within
thirty days of the date of billing.

NEW SECTION

WAC 440-26-120 Program oversight. (1) The
department shall provide ongoing program oversight and
investigate apparent areas of employer noncompliance with
the requirements of this chapter.

(2) The department may initiate such investigation as
necessary to determine whether certification should be
maintained after:

(a) Initial review of the application;

(b) Complaints from employees; or

(c) Random site visits to participating employers.

(3) When an employer’s program is found out of
compliance with regulations herein, the department shall
offer:

(a) Assistance to the employer in correcting any
deficiency; and

(b) A plan of correction.

(4) If the employer fails to correct the deficiency within
a time period specified by the plan of correction, the
department may initiate procedures to decertify the employer
from the premium discount program.

NEW SECTION

WAC 440-26-130 Denial of certification. The
department may deny an employer’s application for certifica-
tion or renewal when any of the following conditions occurs
and is not satisfactorily resolved:

(1) The employer obtains or attempts to obtain or renew
certification by fraudulent means or misrepresentation;

(2) The employer fails to provide all of the information
or signed consents required in the application process in
accordance with the department’s request;

(3) The employer fails to pay the required fee;

(4) The employer’s program is not in compliance with
chapter 127, Laws of 1996.

NEW SECTION

WAC 440-26-140 Decertification. The department
shall decertify an employer from the premium discount
program if the employer:

(1) Ceases to implement a drug-free workplace program
for which the employer has been certified;

(2) Fails to correct deficiencies discovered and disclosed
in writing to the employer by the department;

(3) Voluntarily cancels certification; or

(4) Fails to pay the required certification fee.
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NEW SECTION

WAC 440-26-160 Hearings, appeals. In the event of
an employer’s decertification, the department shall:

(1) Notify the employer and the department of labor &
Industries of the decertification; and

(2) Inform the employer of hearing and appeal rights
under the
Administrative Procedure Act, chapter 34.05 RCW.

NEW SECTION

WAC 440-26-200 Program requirements—Policy
statement. To be certified for the worker compensation
premium discount, an employer shall provide a drug-free
workplace program that operates under written policy and
procedures that:

(1) Notify employees that the use of or being under any
influence of alcohol during working hours is prohibited;

(2) Notify employees that the use, purchase, possession,
or transfer of drugs or having illegal drugs in their system is
prohibited and that prescription or nonprescription medica-
tions are not prohibited when taken in accordance with a
lawful prescription or consistent with standard dosage
recommendations;

(3) Identify the types of testing an employee or job
applicant may be required to submit to and the criteria used
to determine when such a test will be required;

(4) Identify the consequences of refusing to submit to a
drug test required by the employer’s policy;

(5) Identify the actions the employer may take against
an employee or job applicant on the basis of a verified
positive test result;

(6) Assure employees of the possibility of job retention
through a last chance agreement;

(7) Describe the conditions of and process for imple-
menting a last chance agreement;

(8) Contain a statement that an employee or job appli-
cant who receives a verified positive test result may contest
or explain the result to the employer within five working
days after receiving written notification of the positive test
result;

(9) Describe how the employer will provide information
to an employee or job applicant advising them of the
existence of the drug-free workplace program;

(10) Describe employee confidentiality;

(11) Describe how the employer will advise the employ-
ees of the employee assistance program required by this
chapter;

(12) Describe how the employer will provide the
supervisor training and employee education required by this
chapter;

(13) Contain a statement informing employees of the
provisions of the federal drug-free workplace act, if applica-
ble to the employer; and

(14) Notify employees that the employer may discipline
an employee for failure to report an injury in the workplace.
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NEW SECTION

WAC 440-26-205 Program requirements—
Notifications. (1) An employer who, prior to July 1, 1996,
has not required drug or
alcohol testing of employees shall give all employees at least
sixty days notice before instituting drug and alcohol testing
as part of the drug-free workplace program described in this
chapter. The department shall not require employers with
drug and alcohol testing policies in effect prior to July 1,
1996 to provide a sixty-day notice period.

(2) An employer shall include notice of substance abuse
testing to all job applicants.

(3) An employer shall:

(a) Post notice of the employer’s drug-free workplace
policy, including its substance abuse testing provisions, in an
appropriate and conspicuous location on the employer’s
premises; and

(b) Make copies of the employer’s policy available for
inspection by employees or job applicants of the employer
during regular business hours.

(4) An employer shall make reasonable efforts to help
non-English-speaking employees and job applicants under-
stand provisions of the policy.

NEW SECTION

WAC 440-26-210 Program requirements—Substance
abuse testing. (1) To be certified for the worker compensa-
tion premium discount, an employer shall provide a drug-
free workplace program that includes substance abuse
testing. In conducting substance abuse testing the program
shall:

(a) Require job applicants to submit to a drug test after
extending a conditional offer of employment. The employer
may use a refusal to submit to a drug test or a verified
positive test as a basis for not hiring the job applicant.

(b) Investigate each workplace injury that results in a
worker needing off-site medical attention and require an
employee to submit to drug and alcohol tests if the employer
reasonably believes the employee has caused or contributed
to an injury which resulted in the need for off-site medical
attention. An employer need not require that an employee
submit to drug and alcohol tests if a supervisor, trained in
accordance with WAC 440-26-230, reasonably believes that
the injury was due to the inexperience of the employee or
due to a defective or unsafe product or working condition,
or other circumstances beyond the control of the employee.
Under this chapter, a first-time verified positive test result
may not be used as a sole basis to terminate an employee’s
employment. However, nothing in this section prohibits an
employee from being terminated for reasons other than the
positive test result.

(c) Require employees referred to the employee assis-
tance program as a result of a verified positive drug or
alcohol test or an alcohol or drug-related incident in viola-
tion of employer rules to submit to drug and alcohol testing
in conjunction with any recommended rehabilitation pro-
gram. If the employee assistance program determines that
the employee does not require treatment services, the
employee shall still be required to participate in follow-up
testing. However, if an employee voluntarily enters an
employee assistance program, without a verified positive
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drug or alcohol test or a violation of any drug or alcohol
related employer rule, follow-up testing is not required. If
follow-up testing is conducted, the employer shall ensure the
frequency of the testing is at least four times a year for a
two-year period after completion of the rehabilitation
program and advance notice of the testing date may not be
given. A verified positive follow-up test result shall normal-
ly require termination of employment.

(2) This section does not prohibit an employer from
conducting other drug or alcohol testing, such as upon
reasonable suspicion or a random basis, although neither
reasonable suspicion nor random testing is required under
this chapter.

(3) Specimen collection and substance abuse testing
under this section must be performed in accordance with
regulations and procedures approved by the United States
department of health and human services and the United
States department of transportation regulations, including
cutoff levels, for alcohol and drug testing, and must include
testing for marijuana, cocaine, amphetamines, opiates, and
phencyclidine. Employers may test for any drug listed in
WAC 440-26-010(4).

(4) Within five working days after receipt of a verified
positive test result from the laboratory, an employer shall
inform an employee or job applicant in writing of the
positive test result, the consequences of the result, and the
options available to the employee or job applicant, and shall
furnish to the employee or job applicant, upon request, a
copy of the test result.

(5) An employer shall pay the cost of all drug or
alcohol tests that the employer requires of employees and job
applicants under this chapter.

(6) An employee or job applicant shall pay the cost of
additional tests not required by the employer.

NEW SECTION

WAC 440-26-220 Program requirements—Employee
assistance program. (1) To be certified for the worker
compensation premium discount, an employer shall provide
a drug-free workplace program that includes an employee
assistance program approved by the department in accor-
dance with section 7, chapter 127, Laws of 1996.

(2) The employer’s employee assistance program shall
provide the employer with a system for dealing with employ-
ees whose job performances are declining due to unresolved
personal problems, including alcohol or other drug-related
problems, marital problems, or legal or financial problems.

(3) The employer’s employee assistance program shall
have a primary focus on the rehabilitation of employees
suffering from alcohol or drug addiction, and shall:

(a) Provide a professional chemical dependency evalua-
tion to every employee given the opportunity for job
retention through a last chance agreement after being found
in violation of the employer’s drug-free workplace policy;

(b) Refer the employee for appropriate treatment
according to an individualized treatment plan as indicated by
the evaluation and required under section 8 of chapter 127,
Laws of 1996. Only treatment programs approved by the
department shall provide treatment under this chapter;

(c) Monitor the employee’s progress for a minimum of
two years both while in treatment and during the period of
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the last chance agreement, modifying the continuing care
provisions as clinically indicated; and

(d) Notify the employer when an employee is not
substantially compliant with the requirements of the last
chance agreement, including ongoing treatment and continu-
ing care recommendations.

(4) The employer’s employee assistance program, in
accordance with subsection (3) of this section, shall normally
provide services required by this chapter in a face-to-face
manner by staff who are:

(a) Certified as chemical dependency counselors by the
National Association of Alcohol and Drug Abuse Counselors
(NAADAC), the International Certification Reciprocity
Consortium/Alcohol and Drug Abuse (ICRC), the Chemical
Dependency Counselor Certification Board of Washington
state, or the Northwest Indian Alcohol/Drug Specialist
Certification Board; or

(b) Qualified as chemical dependency counselors as
defined in chapter 440-22 WAC, Certification Requirements
for Chemical Dependency Treatment Service Providers; or

(c) Qualified to perform Substance Abuse Professional
(SAP) duties as defined in U.S. department of transportation
regulations.

(5) To encourage employee self-referral to the employee
assistance program outside of drug-free workplace policy
violations, the employer shall:

(a) Notify employees of the benefits and services of the
employee assistance program;

(b) Publish notice of the employee assistance program
in conspicuous places and explore effective means of
publicizing the services; and

(c) Provide employees with notice of the policies and
procedures regarding access to and use of the employee
assistance program.

NEW SECTION

WAC 440-26-230 Supervisor training. An employer
shall provide all supervisory personnel with a minimum of
two hours of supervisor training that includes but is not
limited to, the following information:

(1) The relationship of job performance deficiencies to
unresolved personal problems;

(2) How to recognize signs of employee substance
abuse;

(3) How to document and corroborate signs of employee
substance abuse;

(4) How to refer employees to the employee assistance
program;

(5) Circumstances and procedures for post-injury testing;

(6) Supervisor responsibilities in a last chance agree-
ment; and

(7) Employee confidentiality.

NEW SECTION

WAC 440-26-240 Employee education. (1) An
employer shall provide all employees with an annual
education program on substance abuse, in general, and its
effects on the workplace, specifically.

(2) The education program shall be a minimum of one
hour and include, but not be limited to, the following
information:
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(a) The explanation of the disease model of addiction
for alcohol and drugs;

(b) The effects and dangers of the commonly abused
substances in the workplace;

(c) The employer’s policies and procedures regarding
substance abuse in the workplace;

(d) How to access the employer’s employee assistance
program; and

(e) How employees who wish to obtain substance abuse
treatment can do so.

(3) An employer with employees who have difficulty
communicating in English shall make reasonable efforts to
help the employees understand the substance of the educa-
tion program.

NEW SECTION

WAC 440-26-250 Confidentiality. In implementing
a drug-free workplace program under this chapter, an
employer shall observe all relevant federal and state laws
and regulations concerning the confidentiality of information,
in compliance with section 12, chapter 127, Laws of 1996.
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DEPARTMENT OF ECOLOGY
fOrder 95-17—Filed June 19, 1996, 10:48 a.m.]

Original Notice. :

Preproposal statement of inquiry was filed as WSR 95-
22-068.

Title of Rule: Chapter 173-26 WAC, Parts I and II,
State master program approval/amendment procedures;
chapter 173-27 WAC, Parts I and II, Shoreline management
permit and enforcement procedures.

Purpose: To implement the Shoreline Management Act

* and provide for integration with other local government land

use regulations; to establish minimum procedural require-
ments for shoreline master program approvals, shoreline
permits and enforcement; and to update the departments
record-keeping system.

Statutory Authority for Adoption: RCW 90.58.140(3)
and [90.58].200.

Statute Being Implemented: Chapters 90.58, 36.70A,
43.21C RCW.

Summary: These two new chapters of rule consolidate,
update and replace three existing chapters of rule addressing
Shoreline Management Act administration and enforcement.

Reasons Supporting Proposal: Procedural efficiency;
better state and local government coordination in shoreline
planning and permitting; enhanced public involvement
opportunities.

Name of Agency Personnel Responsible for Drafting:
Peter Skowlund and Tom Mark, Washington State Depart-
ment of Ecology, 300 Desmond Drive, (360) 407-6522/407-
7285; Implementation and Enforcement: Department of
Ecology, Regional Offices/Local Government.

Name of Proponent: Department of Ecology, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.
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Explanation of Rule, its Purpose, and Anticipated
Effects: To consolidate, refine and update existing shoreline
management planning, permitting and enforcement proce-
dures in order to implement the objectives of regulatory
reform and shorelands and growth management integration.

Proposal Changes the Following Existing Rules: The
proposal replaces existing chapters 173-14, 173-17, and 173-
19 WAC.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Economic Compliance Document
Chapter 173-26 WAC
State Master Program Approval/Amendment Procedures
Shoreline Management

Chapter 173-26 WAC, State master program approv-
al/amendment procedures, which allow local governments to
integrate their shoreline master programs with other land use
programs are being adopted by ecology.

The proposed rule has been reviewed and it is purely
procedural. No costs are directly imposed on small or large
businesses. Most of the language is taken from other
existing rules. No small business economic impact statement
is required under chapter 19.85 RCW. This rule is part of
a set of rules that will allow local government to integrate
and streamline shoreline management planning and imple-
mentation. In the long run the existence of this rule should
reduce business costs.

The rule adopts without any material change listings
from an existing rule, chapter 173-19 WAC. The rule adopts
without material change requirements from Washington
statutes, and addresses shoreline master programs. The rule
is therefore exempt from a determination that benefits exceed
costs under RCW 34.05.328 (1)(c) due to the exemption
provided under RCW 34.05.328 (5)(b)(ii).

In the short run there may be some costs for local
governments as they use the new rule. Ecology assumes that
costs related to this rule will be minimal since the proce-
dures covered are similar. There are a few added reporting
requirements, such as a notice to the Department of Commu-
nity, Trade and Economic Development being required for
local governments using growth management plans. Howev-
er these requirements generally exist in other regulations or
law. Some procedures have been reduced. The process of
integrating shoreline management and land use planning may
have costs. In some cases integration of procedures is
already well under way.

Ecology requests that local governments contact Cathy
Carruthers about any expected costs due to this rule at
Economic and Regulatory Research, Washington State
Department of Ecology, P.O. Box 47600, Olympia, WA
98504-7600 or by phone at (360) 407-6938 or by EMAIL at
carr461 @ecy.wa.gov.
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Economic Compliance Document
Chapter 173-27 WAC
Shoreline Management Permit
and Enforcement Procedures

Washington State Department of Ecology is adopting
chapter 173-27 WAC, Shoreline management permit and
enforcement procedures in order to integrate changes in the
law from the 1994, 1995, and 1996 legislative sessions.

*  Part I of the new rule comes from the old chapter 173-

14 WAC which is being repealed.
¢ Part II of the new rule comes from the old chapter 173-

17 WAC which is being repealed.

Description of Rule Changes and New Impacts: The
purpose of the integration is to allow streamlining of the
shoreline permit process at the state and local level.
Ecology expects that the average permit application will be
acted on approximately two weeks earlier due to streamlin-
ing. It is possible that this increase in speed will be greater
if local governments are able to use the rule revisions to
streamline their processes too.

Most changes from the old language come either
directly from the new law, from court interpretations or from
multiple Shorelines Hearings Board decisions and will
involve no changes in implementation. Some parts and time
limits that applied directly to local government have been
changed to allow greater flexibility and to make permitting
easier under the new integrated shoreline management and
land use planning. The definitions of shorelands and
wetlands are now consistent throughout the rule with no
substantive changes.

Several changes were necessary in order to allow the
shoreline master programs to meet existing legal require-
ments. None of these should cause any change for business-
es, individuals or the environment.

The following changes are the only substantive changes
requiring explanation or evaluation.

WAC 173-27-040 (2)(c), beach nourishment and
bioengineered erosion control projects that are approved by
the Department of Fish and Wildlife and are consistent with

other requirements are exempt from substantial development '

permits.

This exemption will impose no costs and will not
degrade the environment or habitat. It may reduce costs but
will not have environmental impact.

WAC 173-27-180 (i)(iv), applications for substantial
development, conditional use, or variance permits must show
where the wetland areas are if the wetland will be altered or
used as part of the development.

Wetland areas have been mapped for most jurisdictions.
Developments that require an Army Corps of Engineers 404
permit must meet this requirement as part of that permit
process. The cost of those developments should not be
changed.

Developments that either dredge or fill wetlands already
have to show where the affected wetland is on the existing
applications. These developments should have no new
mapping costs.

For homes built on or near wetlands, the approximate
mapping of the wetland is part of existing septic system
applications. These developments should have no new
mapping costs.

WSR 96-13-103

Only developments that do not fit any of the categories
listed above will have new requirements. The cost of the
map will be minimal for individuals who file their own
papers and do the drawings themselves. For larger develop-
ments with extensive wetland involvement the owner/
developer/contractor will have to be familiar with the nature
and shape of the wetland in any case so as to make appropri-
ate arrangements regarding soil compaction, foundation
design, fill and/or dredging. Reporting this information on
the application is a minimal added effort. The costs are very
low for individuals and higher for companies with extensive
developments. The costs are therefore not disproportionately
higher for small companies.

WAC 173-27-180 (i)(v), applications for substantial
development, conditional use, or variance permits must
indicate the character of the vegetation.

Ecology sometimes receives applications with no
information on vegetation. In order to make a determination
on a permit ecology must have some indication of the
vegetation on the site. Vegetation has generally been
reported under the existing general description or as part of
SEPA evaluations where they are required for the applica-
tion. Many jurisdictions already require that vegetation be
included in applications for variances where critical areas are
affected. Most shorelands are mapped as critical areas.

For the situations where no vegetation would have been
included it should only require a few minutes to write the
character of the vegetation on the form. If the development
is extensive, covering a large area and the vegetation
changes in character and the developer does not know the
vegetation, then a biologist or consultant can write the
description. The costs would therefore be minimal for the
average individual’s applications and would be higher for
large developments.

Background Information: Ecology processes approxi-
mately one thousand three hundred permit applications per
year. Approximately two hundred of these are conditional
use and one hundred thirty are variance applications. The
remainder are substantial development applications. On
approximately one hundred to one hundred fifty of the
permits ecology has to request additional information.
Approximately 20% of the conditional use and variance
permits are modified by ecology. The substantial develop-
ment applications are approved unless ecology or other
interested parties appeal them. Recently, ecology has
appealed six to twelve per year (1 to 2%).

Wetland and vegetation information is required by the
local jurisdictions that receive the initial application for the
circumstances listed in the section above. Where wetland
delineation or information on vegetation was not listed and
was required, ecology has either requested the information
or obtained it through other means. This has often involved
delays for the applicant. Since only 2% of the applications
reviewed by the state are denied (in recent years), delays
involve a waiting cost to the 98% of successful applicants.
They are temporarily prevented from getting started on a
project that is likely to be approved.

Counties that cover 40% of the permits already require
the wetland information and counties that cover 35% of the
permits already require a description of vegetation. All
counties require the wetland delineation if the permit area is
in a critical area and a description of vegetation is needed if
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a State Environmental Protection Act checklist is used. Thus
80% of the applications already have sufficient documenta-
tion for the state to act quickly.

6%
5%

4%

Small Business Economic Impact Statement: No
small business economic impact statement is required under
chapter 19.85 RCW. The amendments could constitute
mitigation of existing costs because of the streamlining they
allow. This rule is part of a set of two rules that will allow
both state and local government to integrate and streamline
development applications. The rules, taken together, should
reduce the waiting time for most shoreline permit applica-
tions.

Private Costs and Gains': This amendment creates a
shift in costs and gains for applicants. The question is
which applicants will bear net added costs and which
applicants will have their net costs reduced.

The 80% of applicants that already provide sufficient
information will have no added costs but will receive their
permit approvals earlier. These applicants should receive a
simple benefit with no added costs.

There may be added costs for applicants who have
developments that are small enough that neither a SEPA?
checklist nor 404 permits are required if they are one of the
20% of applicants who provide insufficient information and:

1. do not know what kind of vegetation is on the lot
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2. plan to use or alter the wetland but are not sure
where it is
3. do not have any losses associated with permit delays

For applicants who have time constraints (3) but who
meet criteria 1 or 2, it is only for those applicants that have
their permit denied that the costs of the additional analysis
will create a loss that is not offset by the economic gain due
to increased speed of application approval. For the twenty
denials issued in 1992 by local government (fourteen
denials) and by the state (six denials), that cost would have
been a maximum of $182,000. The cost is almost certainly
lower than this for the following reasons. Even if all of the
analysis is contracted out, most contracted analysis will cost
less than the maximum value of $7,000.

If a developer chooses to use a consultant to do the
delineation and vegetation description, there will be contract-
ing costs. Contracting costs for both delineation and
vegetative characteristics have a broad range depending on
both the size of the lot, the difficulty of moving over the
site, and the complexity of the vegetation. Cost range from
$200 for a simple site with less than one acre up to $7000
for a large site that is difficult to traverse and has complex
changes in vegetation.?

The costs of this rule revision occur only rarely.
Specific circumstances must exist for the requirements to be
new (see section above) and over half of the contractors
contacted expect a net gain from the revisions. The exis-
tence of this rule should reduce costs for most of the 98% of
the successful general development permit applications. It
has the potential to create a net gain for all but the 2% of
the businesses whose general development applications are
denied.

Which businesses are most affected? Applicants who
want their shoreline permits more quickly will generally
benefit from this rule. Streamlining should be valuable to
companies involved in permit applications such as:

SIC Code 15, Building Construction, General Contractors
and Operative Builders

SIC Code 16, Heavy Construction other than Building
Construction — Contractors

Employment Security Data on Employment in Building Construction and Heavy Construction SIC Codes by 4 digit

breakdown.
Less than 50 50 employees All
employees or more
SIC Code # of # of average # of # of average # of # of
firms employees firms employees firms employees
1521 5132 13399 3 15 1434 96 5147 14833
1522 204 1030 5 4 346 87 208 1376
1531 146 481 3 4 433 108 150 914
1540 9 0 0 0 0 9 0
1541 149 1091 7 11 1278 116 160 2369
1542 1006 5847 6 36 5758 160 1042 11605
1611 240 1623 7 16 1791 112 256 3414
1622 29 334 12 8 945 118 37 1279
1623 328 2575 8 15 1599 107 343 4174
1629 368 2220 6 19 3117 164 387 5337 ‘
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The average employment over all is only six and the
average employment for firms that qualify under the legal
definition of small business is four. The employment
security data only shows information on companies with
employees. It will not show the contractors or builders that
have no employees and work exclusively with subcontrac-
tors. It is likely that the average employment for the firms is
lower than it appears.

Construction is generally seasonal work. The work
drives the number of local permit applications and thus
applications tends to be seasonal.* Since the number of
applications is higher in the spring there is sometimes a
bottleneck effect. The applications may hold up construction
longer during the high volume portion of the year. These
delays can be magnified if the permit is approved when all
equipment and manpower is fully employed and the subcon-
tractors are less available and costs are higher. One respon-
dent indicated that saving two weeks just before the rainy
season in the fall would be particularly significant since the
rainy season stops some kinds of work. Thus the two weeks
saved would reduce much longer delays. Ecology is
uncertain about the size of this effect.

Net Gains from the Rule: If streamlining through this
rule and the other two rules mentioned above can save even
two weeks on the time required to obtain a permit, the cost
savings to society should be significant. A permit with
insufficient information, which requires greater than usual
staff time, holds up other subsequently submitted permit
applications.

The full value of gains from the rule will be shared
across the economy. For the businesses affected the ques-
tion is whether there will be net gains to them.

Over 55% of the contractors contacted felt a net gain
would accrue to them and/or their customers. All but one of
the commercial contractors expect a gain. Contractors that
deal with time constraints for the customer or who own the
land they develop estimated that the value for some projects
could be in the thousands. These respondents gave a value
ranging from $1000 to $5000 for the two weeks saved.
Another indicated he could build "half of a home" in the two
weeks and "be on another job early." Two others were
uncertain of the net gain but said it was substantial. One
commercial building contractor indicated all costs and gains
would be passed on to the customer and that the change was
probably a gain with the faster permit approval but it is close
in terms of gains and losses.

27% of the contractors expect a net cost from the rule.
The remaining contractors do not expect either a net gain or
a net cost. Several contractors indicated they would have to
pay more’ and would receive none of the gain which would
go the owner of the land.6 One of these contractors said he
would bill the customer for the extra cost if there was any.
One commercial building contractor indicated that there are
so many permits that having one of them come in faster will
not create a net gain for him because he will be waiting for
other permits. Therefore there could be a loss due to the
cost of collecting and providing added permit information.”

Gains to society as a whole are greater than the gains to
the businesses themselves. The full value of gains and
losses will generally, through market action, be shared by the
land owner (through the value of the land), labor (through
wages), contractors (through profit), suppliers (through
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earlier sales) and lenders (through interest). The overall net
gain will depend on the size of the project and how many
resources are idled through waiting. For example, on a loan
of $100,000 or land worth $100,000 (for which the transac-
tion is delayed) the interest for two weeks at 8% is $307.
For an individual the loss of ten working days pay at $25
per hour is $2000.%8 Losses due to other unemployed
resources cannot be counted due to uncertainty. This level
of savings can accrue to a single two to ten acre residential
lot. The range of cost estimates for a lot this size was $500
to $1,500. Even if the applicant chooses a consultant at the
high cost end, the gain from the time savings is greater than
the cost.

For small lots of less than one acre, the loan savings
would be lower but the labor gains would not drop much.
The cost of the consultant’s analysis ranges from a low of
$300 to a high of $800. Thus for smaller lots the ratio of
the gain to the cost is even greater. For larger lots and
projects, both more money and more resources will be tied
up in the project. The savings will be larger but the ratio of
savings to costs will not be as high. For most projects the
savings is more than enough to cover the cost of the new
requirements listed above. For all projects taken together the
savings almost certainly overwhelm the costs.

Shifting Costs and Gains: Some companies can reduce
their costs by postponing other subcontracts or waiting to
hire workers. This means that some subcontractors and
workers in these sectors will gain even though they do not
submit applications. Companies that can shift the burden of
delays through postponing subcontracts and hiring may not
experience the expected gains. Many of the companies
contacted indicated that with preplanning there would be no
savings for them. This was more likely to be true for
companies with many projects. It is the owner/applicant
with an emergency that will be unable to shift any of the
costs.

Some companies indicated there would be no change in
costs but that the customers would be happier. Some said it
didn’t matter because there would be no cost or gain to them
as all of the cost and gain would accrue to the customer.

The land owner, who is operating under an option to
buy, loses interest on the funds that will be received when
the land is sold. For the developer who owns land there is
a loss associated with interest payments on the land during
the time it is idle and postpones the gain from the economic
value created by development. For staff, who are waiting
for the project to begin, either forgone earnings or payments
by the firm during down time can also be large. There are
other resources left idle during any period of delay.

For the determination that benefits outweigh costs the
transfer of funds between parties does not count because the
gain to on individual offsets the loss to the other. For
determining whether a small business economic impact
statement is warranted the losses that accrue to businesses
count even if a gain accrues to another individual.

Disproportional Impacts for Larger Companies:
Most of the companies in the affected sectors meet the legal
definition of a small company. For this reason the possibili-
ty of disproportionate impacts was also evaluated from the
standpoint of large versus small projects in the section on net
gains from the rule. Gains for projects appear to accrue
disproportionately to small projects.
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Very small companies (in terms of both personnel and
venture capital) tend to dominate the small developments
where appeals are less likely. For some, waiting for approv-
als is regarded as a serious problem. These companies carry
fewer active projects and delayed approval is more likely to
create idle resources. The gains from speedier approvals are
more likely to create net gains for these builders. Itis
therefore likely that a net increase in costs, when it occurs,
is disproportionately higher for large companies than for
small companies.

Some developers, who experience a denial and therefore
a loss, will have offsetting gains through time saved on other
permits. Net costs are more likely for the occasional denial
of a permit application directly submitted by a business or
individual, not involved in the sectors listed above. There is
no way to be certain when, where, or if this will actually
occur.

Public Sector Costs: For the public the cost savings
from streamlining should be significant by comparison to the
cost. Individuals have minimal time requirements for
mapping wetlands and vegetation, while streamlining should
save them time.

In the short run there may be some costs for local
governments as they use the new rule. Ecology assumes that
costs related to new requirements in this rule will be
minimal® since the other procedures covered are similar or
identical. In addition the use of a single form should
simplify applications. Several procedures have been reduced
or are more flexible. Reporting should be easier. Integra-
tion of growth management and shoreline management may
be expensive for many jurisdictions. However, this rule is
not the rule that creates those costs. Chapter 173-26 WAC,
Part I1I, Shoreline master program guidelines, will be
evaluated and costs will be presented and weighed at the
time of its adoption.

Alternatives to the Rule: Dropping any one of the
changes forms an alternative regulation. Dropping the
requirement for a delineation of the wetland or a general
description of the vegetation will each reduce both the
benefits and the costs of the regulation. Most of the gains
from either of the clauses will be lost if either one is
dropped. For example a site visit might be required if either
the wetland delineation or the vegetation description were
missing. While the site visit is in progress other applications
must wait for processing.

Dropping the exemption for beach nourishment and
bioengineered erosion control may increase costs but would
have no impact on environmental benefits.

Determination that the Probable Benefits Outweigh
the Costs: Ecology has determined that the probable
benefits of this rule outweigh the probable costs. For most
individuals and developers the rule will impose no new
costs. No environmental degradation is expected due to this
rule.

The increases in costs due to the requirements above
will be more than offset if local governments use the set of
rules to streamline their permit processes. The gains
estimated below are purely based on ecology’s ability to
expedite permit approval using this and one other rule.

Some permit applications now come to ecology with
insufficient information to make a decision. If ecology must
collect the information or request added information from the
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applicant, the time lost imposes costs on the applicant, other
subsequent applications that are delayed and on those who
build for the applicant.

The rule adopts without any material change require-
ments from existing rules and Washington statutes. This
adoption is critical for the integration of shoreline manage-
ment and growth management, and for shoreline master
programs. The rule in conjunction with two other rule parts
chapter 173-26 WAC, Part I and II, State master program
approval/amendment procedures and chapter 173-26 WAC,
Part ITI, Shoreline master program guidelines, will allow the
integration of numerous permit processes by local govern-
ments.

Determination That the Rule is the Least Burden-
some for Those who are Required to Comply: Each of
the three new requirements has been considered individually
and together. The applicant is the entity that is required to
comply with the rule. This rule amendment attempts to
make the permit system faster for all applicants. Itis
adopted in the hope that it will reduce the overall cost
burden of oversight of the shorelines and the individual costs
of a majority of the applicants. On average ecology believes
that the savings from a two week reduction in the return of
permits due to streamlining outweigh the cost to the appli-
cant of obtaining the added information.

On an individual basis this rule does not always create
a net saving for the applicant themselves. The added
information required for the 20% of applications that were
insufficient had imposed a cost on all applicants. Some of
the gains and costs will be shared by non-applicants. Thus
27% of the contractors contacted expect a net increase in
their personal costs with the gains accruing to others (land
owners, labor, vendors of building materials). Ecology is
uncertain of the size of this impact.

Request for Further Information: Ecology requests
that local governments, individuals and companies contact
Cathy Carruthers about any expected costs due to this rule.
She can be reached at Economic and Regulatory Research,
Washington State Department of Ecology, P.O. Box 47600,
Olympia, WA 98504-7600 or by phone at (360) 407-6938 or
by EMAIL at carr461 @ecy.wa.gov.

1 All of the gains reported here are based on the assumption that
ecology will be able to reduce the "turn around” time it takes to
process a permit by two weeks. If this rule helps local governments
to streamline their processes the savings will be substantially larger
than the savings listed here. The savings due to ecology action are
more than sufficient to make the rule amendments worthwhile. The
gains from local government are more uncertain but probably larger
than those estimated here.

State Environmental Policy Act.

Telephone survey of consultants in May 1996. Telephone survey of
building contractors in June 1996. .

The number of permit applications is 50% higher from March through
October than it is November through February.

One estimated $100 to $500 more and the other estimated "in the
thousands."”

One contractor indicated that, since shoreline permits take three years,
two weeks would make no difference to him. The permit to which
the respondent was referring was one which ecology had approved but
which was appealed by another citizen to the Shorelines Hearings
Board. The average time for a decision on a permit is one hundred
forty-four days. This average includes applications submitted
between July 1, 1992, and June 30, 1995, and includes the permits
that have been appealed, which take substantially longer than the usual
application.
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7 If local governments use the rule changes to streamline their processes
it will help this kind of respondent. This respondent’s project sizes
were large enough that it is likely that the requirements would already
have applied to most of his projects.

8  The hourly costs quoted were from $25 to $50. Weekly costs quoted
were from $500 to $2,500.

9 Most county and city respondents to a telephone survey were unable
to estimate the cost to local government of this small change. Those
few (3), who were willing to guess, indicated a 5 or 10% change in
effort. Some of these jurisdictions have a fee of around $200
covering the cost of current applications. If one could extrapolate this
cost of $10 to $20 to all permit applications, the local govemment
costs would be around $7,800 to $15,600 for the 60% of the jurisdic-
tions that do not already require the information.

A copy of the statement may be obtained by writing to
Cathy Carruthers, Economic and Regulatory Research,
Washington Department of Ecology, P.O. Box 47600,
Olympia, WA 98504-7600, phone (360) 407-6938, or FAX
(360) 407-6989.

Section 201, chapter 403, Laws of 1995, does not apply
to this rule adoption.

Hearing Location: On July 30, 1996, at 7:00 p.m., at
the Port of Tacoma, Meeting Room 104, 3600 Port of
Tacoma Road, Tacoma, WA; and on July 31, 1996, at 7:00
p.m., at the Spokane County Commissioners Hearing Room,
Lower Level, Public Works Building, 1026 West Broadway,
Spokane, WA,

Assistance for Persons with Disabilities: Contact Sandra
Ives by July 23, 1996, TDD (360) 407-6006, or (360) 407-
6828.

Submit Written Comments to: Patricia Zabala,
Shorelands and Water Resources Program, Washington
Department of Ecology, P.O. Box 47690, Olympia, WA
98504-7690, FAX (360) 407-6535, by August 9, 1996.

Date of Intended Adoption: September 3, 1996.

June 17, 1996
Mary Riveland
Director
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The following chapter of the Washington Administrative
Code is repealed:

WAC 173-14-010 Authority.
WAC 173-14-020 Purpose.
WAC 173-14-030 Definitions.

WAC 173-14-040

WAC 173-14-050
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WAC 173-14-060
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WAC 173-14-064
WAC 173-14-070
WAC 173-14-080
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Developments exempt from
substantial development permit
requirement.

Application of the permit sys-
tem to substantial development
undertaken prior to the act.
Nonconforming development
standards.

Time requirements of permit.
Applicability of permit system
to federal agencies.

Revisions to permits.

Notice required.

Public hearings.

Filing with department and
attorney general.

Review criteria for substantial
development permits.
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WAC 173-14-110

WAC 173-14-115
WAC 173-14-120
WAC 173-14-130
WAC 173-14-140
WAC 173-14-150
WAC 173-14-155

WAC 173-14-170
WAC 173-14-174
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Application for substantial
development, conditional use,
or variance permit.

Letter of exemption.

Permits for substantial develop-
ment, conditional use, or vari-
ance.

Department review of condi-
tional use and variance permits.

Minimum standards for condi-
tional use and variance permits.
Requests for review.
Certification of requests for
review.

Review criteria for conditional (an
use permits. %
Review criteria for variance O
permits. %
o
o

The following chapter of the Washington Administrative

Code is repealed:

WAC 173-17-010
WAC 173-17-020
WAC 173-17-030
WAC 173-17-040
WAC 173-17-050
WAC 173-17-060
WAC 173-17-070
WAC 173-17-080
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Authority and purpose.
Definitions.

Policy.

Order to cease and desist.

Civil penalty.

Appeal of civil penalty.
Criminal penalty.

Qil or natural gas exploration—
Penalty.

The following chapter of the Washington Administrative

Code is repealed:

WAC 173-19-010
WAC 173-19-020
WAC 173-19-030
WAC 173-19-040
WAC 173-19-044
WAC 173-19-050
WAC 173-19-060

WAC 173-19-061

WAC 173-19-062

WAC 173-19-064

WAC 173-19-070

WAC 173-19-080

Purpose.

Definitions.

Master programs organized by
county.

Date of adoption or approval.
Local government change of
jurisdiction—Effect of annex-
ation.

Incorporation by reference.
Amendment of master pro-
grams.

Approval of master programs
and amendments by local gov-
ernment.

Submission of master programs
and amendments by local gov-
ernment.

Review and adoption of master
programs and amendments by
the department.

Appeal procedures for master
programs.

Applicability of master pro-
gram to federal agencies.
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WAC 173-19-090

WAC 173-19-100

WAC 173-19-1001
WAC 173-19-1002
WAC 173-19-110

WAC 173-19-1101
WAC 173-19-1102
WAC 173-19-1103
WAC 173-19-1104
WAC 173-19-1105
WAC 173-19-120

WAC 173-19-1201
WAC 173-19-1202
WAC 173-19-1203
WAC 173-19-1204
WAC 173-19-1205
WAC 173-19-130

WAC 173-19-1301
WAC 173-19-140

WAC 173-19-1401
WAC 173-19-1402
WAC 173-19-1403
WAC 173-19-1404
WAC 173-19-1405
WAC 173-19-150

WAC 173-19-1501
WAC 173-19-1502
WAC 173-19-160

WAC 173-19-1601
WAC 173-19-1602
WAC 173-19-1603
WAC 173-19-1604
WAC 173-19-1605
WAC 173-19-170

WAC 173-19-1701
WAC 173-19-1702
WAC 173-19-1703
WAC 173-19-180

WAC 173-19-1801
WAC 173-19-190

WAC 173-19-1901
WAC 173-19-200

WAC 173-19-210

WAC 173-19-2101
WAC 173-19-2102
WAC 173-19-2103
WAC 173-19-2104
WAC 173-19-220

WAC 173-19-2201
WAC 173-19-2202
WAC 173-19-2203
WAC 173-19-2204
WAC 173-19-2205
WAC 173-19-2206
WAC 173-19-2207
WAC 173-19-2208
WAC 173-19-230

WAC 173-19-2301
WAC 173-19-2302
WAC 173-19-2303
WAC 173-19-240

WAC 173-19-2401
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Adams County.
Asotin County.
Asotin, city of.
Clarkston, city of.
Benton County.
Benton City, city of.
Kennewick, city of.
Prosser, city of.
Richland, city of.
West Richland, city of.
Chelan County.
Cashmere, city of.
Chelan, city of.
Entiat, town of.
Leavenworth, city of.
Wenatchee, city of.
Clallam County.

Port Angeles, city of.
Clark County.
Camas, city of.
LaCenter, town of.
Ridgefield, town of.
Vancouver, city of.
Washougal, city of.
Columbia County.
Dayton, city of.
Starbuck, town of.
Cowlitz County.
Castle Rock, city of.
Kalama, city of.
Kelso, city of.
Longview, city of.
Woodland, city of.
Douglas County.
Bridgeport, town of.
East Wenatchee, city of.
Rock Island, town of.
Ferry County.
Republic, town of.
Franklin County.
Pasco, city of.
Garfield County.
Grant County.
Krupp, town of.
Moses Lake, city of.
Soap Lake, city of.
Wilson Creek, town of.
Grays Harbor County.
Aberdeen, city of.
Cosmopolis, city of.
Elma, city of.
Hoquiam, city of.
Montesano, city of.
Oakville, city of.
Ocean Shores, city of.
Westport, city of.
Island County.
Coupeville, town of.
Langley, city of.

Oak Harbor, city of.
Jefferson County.
Port Townsend, city of.

[46]

WAC 173-19-250

WAC 173-19-2501
WAC 173-19-2502
WAC 173-19-2503
WAC 173-19-2504
WAC 173-19-2505
WAC 173-19-2506
WAC 173-19-2507
WAC 173-19-2508
WAC 173-19-2509
WAC 173-19-2510
WAC 173-19-2511
WAC 173-19-2512
WAC 173-19-2513
WAC 173-19-2514
WAC 173-19-2515
WAC 173-19-2516
WAC 173-19-2517
WAC 173-19-2518
WAC 173-19-2519
WAC 173-19-2520
WAC 173-19-2521
WAC 173-19-2522
WAC 173-19-2523
WAC 173-19-2524
WAC 173-19-2525
WAC 173-19-260

WAC 173-19-2601
WAC 173-19-2602
WAC 173-19-2603
WAC 173-19-2604
WAC 173-19-270

WAC 173-19-2701
WAC 173-19-2702
WAC 173-19-2703
WAC 173-19-280

WAC 173-19-2801
WAC 173-19-2802
WAC 173-19-2803
WAC 173-19-290

WAC 173-19-2901
WAC 173-19-2902
WAC 173-19-2903
WAC 173-19-2904
WAC 173-19-2905
WAC 173-19-2906
WAC 173-19-2907
WAC 173-19-300

WAC 173-19-3001
WAC 173-19-3002
WAC 173-19-310

WAC 173-19-3101
WAC 173-19-320

WAC 173-19-3201
WAC 173-19-3202
WAC 173-19-3203
WAC 173-19-3204
WAC 173-19-3205
WAC 173-19-3206
WAC 173-19-3207
WAC 173-19-3208
WAC 173-19-3209

King County.

Auburn, city of.

Beaux Arts Village, town of.
Bellevue, city of.

Black Diamond, city of.
Bothell, city of.
Carnation, town of.
Des Moines, city of.
Duvall, city of.

Hunts Point, town of.
Issaquabh, city of.

Kent, city of.

Kirkland, city of.

Lake Forest Park, city of.
Medina, city of.
Mercer Island, city of.
Normandy Park, city of.
North Bend, city of.
Pacific, city of.
Redmond, city of.
Renton, city of.

Seattle, city of.
Skykomish, town of.
Snoqualmie, city of.
Tukwila, city of.
Yarrow Point, town of.
Kitsap County.
Bremerton, city of.
Port Orchard, city of.
Poulsbo, city of.
Winslow, city of.
Kittitas County.

Cle Elum, city of.
Ellensburg, city of.
South Cle Elum, town of.
Klickitat County.
Bingen, town of.
Goldendale, city of.
White Salmon, town of.
Lewis County.
Centralia, city of.
Chehalis, city of.
Morton, city of.

Pe Ell, town of.
Toledo, city of.

Vader, city of.
Winlock, city of.
Lincoln County.
Odessa, town of.
Sprague, city of.
Mason County.
Shelton, city of.
Okanogan County.
Brewster, town of.
Conconully, town of.
Okanogan, city of.
Omak, city of.
Oroville, town of. ‘
Pateros, town of.

Riverside, town of.

Tonasket, town of.

Twisp, town of.




WAC 173-19-3210
WAC 173-19-330

WAC 173-19-3301
WAC 173-19-3302
WAC 173-19-3303
WAC 173-19-3304
WAC 173-19-340

WAC 173-19-3401
WAC 173-19-3402
WAC 173-19-3403
WAC 173-19-3404
WAC 173-19-3405
WAC 173-19-350

WAC 173-19-3501
WAC 173-19-3502
WAC 173-19-3503
WAC 173-19-3504
WAC 173-19-3505
WAC 173-19-3506
WAC 173-19-3507
WAC 173-19-3508
WAC 173-19-3509
WAC 173-19-3510
WAC 173-19-3511
WAC 173-19-3512
WAC 173-19-3513
WAC 173-19-3514
WAC 173-19-3515
WAC 173-19-360

WAC 173-19-3601
WAC 173-19-370

WAC 173-19-3701
WAC 173-19-3702
WAC 173-19-3703
WAC 173-19-3704
WAC 173-19-3705
WAC 173-19-3706
WAC 173-19-3707
WAC 173-19-380

WAC 173-19-3801
WAC 173-19-3802
WAC 173-19-390

WAC 173-19-3901
WAC 173-19-3902
WAC 173-19-3903
WAC 173-19-3904
WAC 173-19-3905
WAC 173-19-3906
WAC 173-19-3907
WAC 173-19-3908
WAC 173-19-3909
WAC 173-19-3910
WAC 173-19-3911
WAC 173-19-3912
WAC 173-19-3913
WAC 173-19-3914
WAC 173-19-3915
WAC 173-19-3916
WAC 173-19400

WAC 173-19-4001
WAC 173-19-4002
WAC 173-19-4003
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Winthrop, town of.
Pacific County.
Ilwaco, town of.

Long Beach, town of.
Raymond, city of.
South Bend, city of.
Pend Oreille County.
Cusick, town of,

Ione, town of.
Metaline, town of.
Metaline Falls, town of.
Newport, city of.
Pierce County.
Bonney Lake, city of.
Buckley, city of.
Dupont, city of.
Eatonville, town of.
Fife, city of.

Gig Harbor, city of.
Orting, city of.
Puyallup, city of.

Roy, city of.

Ruston, town of.
South Prairie, town of.
Steilacoom, town of.
Sumner, city of.
Tacoma, city of.
Wilkeson, town of.
San Juan County.
Friday Harbor, town of.
Skagit County.
Anacortes, city of.
Concrete, town of.
Hamilton, town of.

La Conner, town of.
Lyman, town of.
Mount Vernon, city of,
Burlington, city of.
Skamania County.
North Bonneville, city of.
Stevenson, town of.
Snohomish County.
Arlington, city of.
Brier, city of.
Edmonds, city of.
Everett, city of.

Gold Bar, town of.
Granite Falls, town of.
Index, town of.

Lake Stevens, city of.
Marysville, city of.
Monroe, city of.
Mountlake Terrace, city of.
Mukilteo, city of.
Snohomish, city of.
Stanwood, city of.
Sultan, town of.
Woodway, town of.
Spokane County.
Latah, town of.
Medical Lake, town of.
Millwood, town of.

WAC 173-19-4004
WAC 173-19-4005
WAC 173-19-4006
WAC 173-19-410

WAC 173-194101
WAC 173-194102
WAC 173-19420

WAC 173-19-4201
WAC 173-19-4202
WAC 173-19-4203
WAC 173-19-4204
WAC 173-19-4205
WAC 173-19-4206
WAC 173-19430

WAC 173-19-4301
WAC 173-19-440

WAC 173-19-4401
WAC 173-19-4402
WAC 173-19-450

WAC 173-19-4501
WAC 173-19-4502
WAC 173-19-4503
WAC 173-19-4504
WAC 173-19-4505
WAC 173-19-4506
WAC 173-19-4507
WAC 173-19-460

WAC 173-19-4601
WAC 173-19-4602
WAC 173-19-4603
WAC 173-19-4604
WAC 173-19-4605
WAC 173-19-4606
WAC 173-19-4607
WAC 173-19470

WAC 173-19-4701
WAC 173-19-4702
WAC 173-19-4703
WAC 173-19-4704
WAC 173-19-4705
WAC 173-19-4706
WAC 173-19-4707
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Rockford, town of.
Spokane, city of.
Waverly, town of.
Stevens County.
Chewelah, city of.
Northport, town of.
Thurston County.
Bucoda, town of.
Lacey, city of.
Olympia, city of.
Tenino, town of.
Tumwater, city of.
Yelm, town of.
Wahkiakum County.
Cathlamet, town of.
Walla Walla County.
Waitsburg, town of.
Walla Walla, city of.
Whatcom County.
Bellingham, city of.
Blaine, city of.
Everson, city of.
Ferndale, city of.
Lynden, city of.
Nooksack, city of.
Sumas, city of.
Whitman County.
Albion, town of.
Colfax, city of.
Malden, town of.
Palouse, city of.
Pullman, city of.
Rosalia, town of.
Tekoa, city of.
Yakima County.
Grandview, city of.
Granger, town of,
Naches, town of.
Selah, city of.
Union Gap, city of.
Yakima, city of.
Zillah, city of.
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Chapter 173-26 WAC
STATE MASTER PROGRAM APPROVAL/
AMENDMENT PROCEDURES

NEW SECTION

WAC 173-26-010 Authority and purpose. The
provisions of this chapter implement the requirements of
chapter 90.58 RCW, the Shoreline Management Act of 1971.
RCW 90.58.200 authorizes the adoption of rules by the
department as necessary and appropriate to carry out the
provisions of the act. RCW 90.58.080 directs local govern-
ments to develop and administer local shoreline master
programs for regulation of uses on shorelines of the state.
Such local programs should be integrated with other local
government systems for administration and enforcement of
land use regulations. RCW 36.70A.480 provides that the
goals and policies contained in a local shoreline master
program shall be considered an element of the local compre-
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hensive plan required by the Growth Management Act. All
other portions of the local shoreline master program,
including the use regulations, are considered a part of the

local development regulations required by the Growth

Management Act.

This chapter is drafted to also reflect RCW 90.58.050
which provides that the Shoreline Management Act is
intended to be a cooperative program between local govern-
ment and the state. It is the intent of this chapter to provide
minimum procedural requirements as necessary to comply
with the statutory requirements while providing latitude for
local government to establish procedural systems based on
local needs and circumstances.

Pursuant to the Shoreline Management Act, the depart-
ment must approve master programs prepared by local
governments or adopt them by rule consistent with the act.
In order to facilitate this process, Part I of this chapter
establishes a recordkeeping system for the department and
defines the contents of the state master program. Part I sets
forth procedures for approving and adopting master programs
and amendments thereto.

NEW SECTION

WAC 173-26-020 Definitions. As used herein, the
following words and phrases shall have the following
meanings: ’

(1) "Adoption by rule” means an official action by the
department to make a local government shoreline master
program effective through rule consistent with the require-
ments of the Administrative Procedure Act, chapter 34.05
RCW, thereby incorporating the adopted shoreline master
program or amendment into the state master program,

(2) "Amendment" means a revision, update, addition,
deletion, and/or reenactment to an existing shoreline master
program;

(3) "Approval" means an official action by a local
government legislative body agreeing to submit a proposed
shoreline master program or amendments to the department
for review and official action pursuant to this chapter; or an
official action by the department to make a local government
shoreline master program effective, thereby incorporating the
approved shoreline master program or amendment into the
state master program;

(4) "Department” means the state department of ecolo-
gYs

(5) "Development regulations” means the controls placed
on development or land use activities by a county or city,
including, but not limited to, zoning ordinances, critical areas
ordinances, all portions of a shoreline master program other
than goals and policies approved or adopted under chapter
90.58 RCW, official controls, planned unit development
ordinances, subdivision ordinances, and binding site plan
ordinances together with any amendments thereto;

(6) "Document of record” means the most current
shoreline master program officially approved or adopted by
rule by the department for a given local government jurisdic-
tion, including any changes resulting from appeals filed
pursuant to RCW 90.58.190;

(7) "Guidelines" means those standards adopted by the
department to implement the policy of chapter 90.58 RCW
for regulation of use of the shorelines of the state prior to
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adoption of master programs. Such standards shall also
provide criteria for local governments and the department in
developing and amending master programs;

(8) "Local government” means any county, incorporated
city or town which contains within its boundaries shorelines
of the state subject to chapter 90.58 RCW;

(9) "Shoreline master program” or "master program”
means the comprehensive use plan for a described area, and
the use regulations together with maps, diagrams, charts, or
other descriptive material and text, a statement of desired
goals, and standards developed in accordance with the
policies enunciated in RCW 90.58.020;

As provided in RCW 36.70A.480, the goals and policies
of a shoreline master program for a county or city approved
under chapter 90.58 RCW shall be considered an element of
the county or city’s comprehensive plan. All other portions
of the shoreline master program for a county or city adopted
under chapter 90.58 RCW, including use regulations, shall be
considered a part of the county or city’s development
regulations; and

(10) "State master program” means the cumulative total
of all shoreline master programs and amendments thereto
approved or adopted by rule by the department.

In addition, the definitions and concepts set forth in
RCW 90.58.030, as amended, shall also apply as used
herein.

PART I
STATE MASTER PROGRAM

NEW SECTION

WAC 173-26-030 Master programs required—State
master program contents. Chapter 90.58 RCW requires all
local governments with shorelines of the state within their
boundaries to develop and administer a shoreline master
program. The state master program is the cumulative total
of all shoreline master programs and amendments thereto
approved or adopted by rule by the department, together with
any changes pursuant to WAC 173-26-040. Local govern-
ments which are required to develop and administer shore-
line master programs are listed in WAC 173-26-080.

NEW SECTION

WAC 173-26-040 Master programs required—
Unlisted local governments. The department shall periodi-
cally update the list of local governments contained in WAC
173-26-080. When as a result of annexation, municipal
incorporation, or change in shoreline jurisdiction, a city or
town with shorelines of the state within its boundaries is not
listed, such local government is required to develop and
administer a shoreline master program pursuant to chapter
90.58 RCW and this chapter.

NEW SECTION

WAC 173-26-050 State master program register—
Maintained by department. The department shall prepare
and maintain an official state master program register
identifying original department adoption dates and the
effective dates of subsequent amendments approved or
adopted by the department for each local government
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shoreline master program. The master program register shall
be available for public viewing and inspection during normal
business hours at the headquarters of the department. Copies
of the register shall be available from the department at the
expense of the requesting party. The department shall keep
the register current, incorporating master program adoption
and amendment dates as they occur.

NEW SECTION

WAC 173-26-060 State master program—Complete
record maintained by department. The department shall
maintain records for all master programs and subsequent
amendments thereto. Master program records shall be
organized consistent with the state master program register
and shall be available for public viewing and inspection
during normal business hours at the headquarters of the
department.

The department shall maintain a record of each master
program, the action taken by the department on any proposed
master program or amendment, and any appeal of the
department’s action. Such records should be maintained in
two groups of files as follows:

(1) Shoreline master program working files correspond-
ing to each proposed master program or amendment contain-
ing, where applicable:

(a) Initial submittal from local government;

(b) Record of notice to the public, interested parties,
agencies and tribes;

(c) Staff reports, analysis and recommendations;

(d) Pertinent correspondence between local government
and the department;

(e) The department’s letter denying, approving as
submitted or approving alternatives together with findings
and conclusions and amended text and/or maps;

(f) Documents related to any appeal of the department’s
action on the amendment;

(g) Supplemental materials including:

(i) Interested party mailing list;

(ii) Comment letters and exhibits from federal, state,
local, and tribal agencies;

(iii) Comment letters and exhibits from the general
public;

(iv) Recorded tapes and/or a summary of hearing oral
testimonys;

(v) The responsiveness summary, if adopted by rule.

(2) State master program files, containing the master
program currently in effect, with all text and map amend-
ments incorporated, constituting the official state master
program approved document of record.

NEW SECTION

WAC 173-26-070 Adoption of shoreline master
programs by rule—Department action. (1) The depart-
ment may adopt a shoreline master program by rule in the
following circumstances:

(a) Pursuant to RCW 90.58.070(2), when a local
government fails to approve a master program relating to
shorelines of the state within its jurisdiction in accordance
with the time schedule provided for in RCW 90.58.080, the
department shall carry out the requirements of RCW
90.58.080 and adopt by rule a master program for shorelines
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of the state within the jurisdiction of the local government.
The department has adopted by rule a master program for
shorelines of the state within the jurisdiction of those local
governments listed in subsection (2) of this section;

(b) Pursuant to RCW 90.58.090(4), when the department
determines that those parts of a master program relating to
shorelines of state-wide significance do not provide for
optimum implementation of the policy of chapter 90.58
RCW to satisfy the state-wide interest, the department may
develop and adopt by rule an alternative to the local
government’s master program proposal. The department has
adopted by rule an alternative master program for shorelines
of state-wide significance within the jurisdiction of those
local governments listed in subsection (2) of this section.

(2) As set forth in subsection (1)(a) and (b) of this
section, the department has adopted by rule a master
program, alternative master program or portion thereof for
the local governments listed below. This listing shall be
updated periodically so as to remove reference to local
governments who have complied with the requirements of
chapter 90.58 RCW and this chapter, having prepared and
submitted a shoreline master program that has been approved
by the department.

NEW SECTION

WAC 173-26-080 Master programs required of local
governments. The following local governments, listed
alphabetically by county, are required to develop and
administer a shoreline master program:

Adams County.

Asotin County.
Asotin, city of.
Clarkston, city of.

Benton County.
Benton City, city of.
Kennewick, city of.
Prosser, city of.
Richland, city of.
West Richland, city of.

Chelan County.
Cashmere, city of.
Chelan, city of.
Entiat, town of.
Leavenworth, city of.
Wenatchee, city of.

Clallam County.
Forks, city of.
Port Angeles, city of.
Sequim, city of.

Clark County.
Camas, city of.
LaCenter, town of.
Ridgefield, town of.
Vancouver, city of.
Washougal, city of.
Woodland, city of.

Columbia County.
Dayton, city of.
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Starbuck, town of.

Cowlitz County.
Castle Rock, city of.
Kalama, city of.
Kelso, city of.
Longview, city of.
Woodland, city of.

Douglas County.
Bridgeport, town of.
Coulee Dam, city of.
East Wenatchee, city of.
Rock Island, town of.

Ferry County.
Republic, town of.

Franklin County.
Pasco, city of.

Garfield County.

Grant County.
Coulee City, city of.
Coulee Dam, city of.
Electric City, city of.
Grand Coulee, city of.
Krupp, town of.
Moses Lake, city of.
Soap Lake, city of.
Wilson Creek, town of.

Grays Harbor County.
Aberdeen, city of.
Cosmopolis, city of.
Elma, city of.
Hoquiam, city of.
Montesano, city of.
Oakville, city of.
Ocean Shores, city of.
Westport, city of.

Island County.
Coupeville, town of.
Langley, city of.
Oak Harbor, city of.

Jefferson County.
Port Townsend, city of.

King County.
Auburn, city of.
Beaux Arts Village, town of.
Bellevue, city of.
Black Diamond, city of.
Bothell, city of.
Burien, city of.
Carnation, town of.
Des Moines, city of.
Duvall, city of.
Federal Way, city of.
Hunts Point, town of.
Issaquah, city of.
Kent, city of.
Kirkland, city of.
Lake Forest Park, city of.
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Medina, city of.
Mercer Island, city of.
Milton, city of.
Newcastle, city of.
Normandy Park, city of.
North Bend, city of.
Pacific, city of.
Redmond, city of.
Renton, city of.
Sea-Tac, city of.
Seattle, city of.
Shoreline, city of.
Skykomish, town of.
Snoqualmie, city of.
Tukwila, city of.
Woodinville, city of.
Yarrow Point, town of.

Kitsap County.
Bremerton, city of.
Port Orchard, city of.
Poulsbo, city of.
Bainbridge Island, city of.

Kittitas County.
Cle Elum, city of.
Ellensburg, city of.
South Cle Elum, town of.

Klickitat County.
Bingen, town of.
Goldendale, city of.
White Salmon, town of.

Lewis County.
Centralia, city of.
Chehalis, city of.
Morton, city of.
Pe Ell, town of.
Toledo, city of.
Vader, city of.
Winlock, city of.

Lincoln County.
Odessa, town of.
Sprague, city of.

Mason County.
Shelton, city of.

Okanogan County.
Brewster, town of.
Conconully, town of.
Coulee Dam, city of.
Okanogan, city of.
Omak, city of.
Oroville, town of.
Pateros, town of.
Riverside, town of.
Tonasket, town of.
Twisp, town of.
Winthrop, town of.

Pacific County.
Ilwaco, town of.
Long Beach, town of.
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Raymond, city of.
South Bend, city of.

Pend Oreille County.
Cusick, town of.
Ione, town of.
Metaline, town of.
Metaline Falls, town of.
Newport, city of.

Pierce County.
Bonney Lake, city of.
Buckley, city of.
Dupont, city of.
Eatonville, town of.
Fife, city of.
Gig Harbor, city of.
Lakewood, city of.
Milton, city of.
Orting, town of.
Pacific, city of.
Puyallup, city of.
Roy, city of.
Ruston, town of.
South Prairie, town of.
Steilacoom, town of.
Sumner, city of.
Tacoma, city of.
University Place, city of.
Wilkeson, town of.

San Juan County.
Friday Harbor, town of.

Skagit County.
Anacortes, city of.
Burlington, city of.
Concrete, town of.
Hamilton, town of.
La Conner, town of.
Lyman, town of.
Mount Vernon, city of.
Sedro Woolley, city of.

Skamania County.
North Bonneville, city of.
Stevenson, town of.

Snohomish County.
Arlington, city of.
Bothell, city of.
Brier, city of.
Edmonds, city of.
Everett, city of.

Gold Bar, town of.
Granite Falls, town of.
Index, town of.

Lake Stevens, city of.
Marysville, city of.
Monroe, city of.

Mountlake Terrace, city of.

Mukilteo, city of.
Snohomish, city of.
Stanwood, city of.
Sultan, town of.
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Woodway, town of.

Spokane County.
Latah, town of.
Medical Lake, town of.
Millwood, town of.
Rockford, town of.
Spokane, city of,
Waverly, town of.

Stevens County.
Chewelah, city of.
Northport, town of.

Thurston County.
Bucoda, town of,
Lacey, city of.
Olympia, city of.
Tenino, town of.
Tumwater, city of.
Yelm, town of,

Wahkiakum County.
Cathlamet, town of.

Walla Walla County.
Waitsburg, town of.
Walla Walla, city of.

Whatcom County.
Bellingham, city of.
Blaine, city of.
Everson, city of,
Ferndale, city of.
Lynden, city of.
Nooksack, city of.
Sumas, city of.

Whitman County.
Albion, town of.
Colfax, city of.
Malden, town of.
Palouse, city of.
Pullman, city of.
Rosalia, town of.
Tekoa, city of.

Yakima County.
Grandview, city of.
Granger, town of.
Naches, town of.
Selah, city of.
Union Gap, city of.
Yakima, city of.
Zillah, city of.

PART I

SHORELINE MASTER PROGRAM APPROVAL/
AMENDMENT

DRAFT REVIEW:
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NEW SECTION

WAC 173-26-090 Periodic review—Public involve-
ment encouraged—Amendment of comprehensive plans,
development regulations and master programs. The
department and each local government shall periodically
review any shoreline master program under its jurisdiction
and make amendments to the master program deemed
necessary to reflect changing local circumstances, new
information or improved data. Each local government shall
also revie&qny master program under its jurisdiction and
make amendments to the master program necessary to
comply with the requirements of RCW 90.58.080 and any
applicable guidelines issued by the department. When the
amendment is consistent with chapter 90.58 RCW and its
applicable guidelines, it may be approved by local govern-
ment and the department or adopted by rule when appropri-
ate by the department.

In developing master programs and amendments thereto,
the department and local governments, pursuant to RCW
90.58.130 shall make all reasonable efforts to inform, fully
involve and encourage participation of all interested persons
and private entities, and agencies of the federal, state or local
government having interests and responsibilities relating to
shorelines of the state and the local master program.

Counties and cities planning under chapter 36.70A
RCW, shall establish and broadly disseminate to the public
a public participation program identifying procedures
whereby proposed amendments of the comprehensive plan
and development regulations relating to shorelines of the
state will be considered by the local governing body consis-
tent with RCW 36.70A.130. Such procedures shall provide
for early and continuous public participation through broad
dissemination of informative materials, proposals and
alternatives, opportunity for written comments, public
meetings after effective notice, provision for open discussion,
and consideration of and response to public comments.

NEW SECTION

WAC 173-26-100 Local process for approving/
amending shoreline master programs. Prior to submittal
of a new or amended master program to the department,
local government shall solicit public and agency comment
during the drafting of proposed new or amended master
programs. The degree of public and agency involvement
sought by local government should be gauged according to
the level of complexity, anticipated controversy, and range
of issues covered in the draft proposal. Recognizing that the
department must approve all master programs before they
become effective, early and continuous consultation with the
department is encouraged during the drafting of new or
amended master programs. For local governments planning
under chapter 36.70A RCW, local citizen involvement
strategies should be implemented that insure early and
continuous public participation consistent with WAC 365-
195-600.

At a minimum, local government shall:

(1) Conduct at least one public hearing to consider the
draft proposal;

(2) Publish notice of the hearing in one or more
newspapers of general circulation in the area in which the
hearing is to be held. The notice shall include:

Proposed

Washington State Register, Issue 96-13

(a) Reference to the authority(s) under which the
action(s) is proposed;

(b) A statement or summary of the proposed changes to
the master program;

(c) The date, time, and location of the hearing, and the
manner in which interested persons may present their views;
and

(d) Reference to the availability of the draft proposal for
public inspection at the local government office or upon
request;

(3) Consult with and solicit the comments of any
persons, groups, federal, state, regional, or local agency, and
tribes, having interests or responsibilities relating to the
subject shorelines or any special expertise with respect to
any environmental impact. The consultation process should
include adjacent local governments with jurisdiction over
common shorelines of the state;

(4) Where amendments are proposed to a county or
regional master program which has been adopted by cities or
towns, the county shall coordinate with those jurisdictions
and verify concurrence with or denial of the proposal. For
concurring jurisdictions, the amendments should be packaged
and processed together. The procedural requirements of this
section may be consolidated for concurring jurisdictions;

(5) Solicit comments on the draft proposal from the
department prior to local approval. For local governments
planning under the Growth Management Act, the local
government shall notify both the department and the depart-
ment of community, trade, and economic development of its
intent to adopt shoreline policies or regulations, at least sixty
days prior to final local approval, pursuant to RCW
36.70A.106;

(6) Comply with chapter 43.21C RCW, the State
Environmental Policy Act; and

(7) Approve the proposal.

NEW SECTION

WAC 173-26-110 Submittal to department of
proposed master programs/amendments. A master
program or amendment proposed by local government shall
be submitted to the department for its review and formal
action. A complete submittal shall include two copies of the
following, where applicable:

(1) Documentation (i.e., signed resolution or ordinance)
that the proposal has been approved by the local govern-
ment;

(2) If the proposal includes text amending a master
program document of record, it shall be submitted in a form
that can replace or be easily incorporated within the existing
document. Amended text shall show strikeouts for deleted
text and underlining for new text, clearly identifying the
proposed changes. At the discretion of the department,
strikeouts and underlined text may not be required provided
the new or deleted portions of the master program are clearly
identifiable;

(3) Amended environment designation map(s), showing
both existing and proposed designations, together with
corresponding boundaries described in text for each change
of environment. Environment designation maps shall include
a scale and north arrow and shall be of standard size using
distinct reproducible noncolor patterns. ~ All proposals for
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changes in environment designation and redesignation shall
provide written justification for such based on existing
development patterns, the biophysical capabilities and
limitations of the shoreline being considered, and the goals
and aspirations of the local citizenry as reflected in the
locally adopted comprehensive land use plan;

(4) A summary of proposed amendments together with
explanatory text indicating the scope and intent of the
proposal, staff reports, records of the hearing, and/or other
materials which document the necessity for the proposed
changes to the master program;

(5) Evidence of compliance with chapter 43.21C RCW,
the State Environmental Policy Act, specific to the proposal;

(6) Copies of all public, agency and tribal comments
received, including a record of names and addresses of
interested parties involved in the local government review
process or, where no comments have been received, a
comment to that effect.

NEW SECTION

WAC 173-26-120 State process for approving/
amending shoreline master programs. Review and
approval of master programs and amendments by the
department shall follow the procedures set forth below:

FORMAL REVIEW:

(1) The department shall review the submitted master
program or amendment for compliance with WAC 173-26-
100 and 173-26-110. The department shall notify the local
government in writing when it determines that a complete
submittal has been received. If the submittal is determined
to be incomplete, the department will identify the deficien-
cies and so notify the local government in writing. The
review process will not commence until the department
determines the submittal is complete;

(2) The department shall provide reasonable notice and
opportunity for written comment to all parties of record who
expressed interest regarding the local government proposal
and to all persons, groups, agencies, and tribes that have
requested in writing notice of proposed master programs or
amendments generally or for a specific subject matter. The
comment period shall be at least thirty days, unless the
department determines that a lack of complexity or contro-
versy surrounding the proposal supports a shorter period;

(3) For master program or amendment proposals
involving local governments planning under chapter 36.70A
RCW, the department shall provide notice to the department
of community, trade, and economic development of its intent
to commence formal review of the local government propos-
al;

(4) At the department’s discretion, it may conduct a
public hearing during the comment period in the jurisdiction
proposing the master program or amendment;

(5) If the department conducts a hearing pursuant to
subsection (4) of this section, it shall publish notice of the
hearing in at least one newspaper of general circulation in
the area affected by the master program. The public notice
shall include:

(a) A description of the proposed master program or
amendment;
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(b) Reference to the authority under which the action is
proposed;

(c) The dates, times, and locations of the public hearing,
and the manner in which interested persons may obtain
copies of the proposal and present their views.

For master program or amendment proposals involving
adoption by rule, the notice of the hearing shall be published
at least once in each of the three weeks immediately preced-
ing the hearing in one or more newspapers of general
circulation in the county in which the hearing is to be held;

(6) Within fifteen days after the close of the
department’s public comment period, the department shall
request of the local government submitting the proposal a
review of the issues if any, identified by the public, interest-
ed parties, groups, agencies, and tribes, and a written
response as to how the proposal addresses the identified
issues consistent with the policy of RCW 90.58.020 and the
applicable guidelines. Local government shall submit its
response to the department within forty-five days of the date
of the department’s letter requesting a response. If no
response is received by the department within the forty-five-
day period, the department may proceed with action on the
proposal according to subsection (7) of this section. Within
the forty-five-day period, the local government may request
in writing additional time to prepare a response;

APPROVAL:

(7) Within thirty days after receipt of the local govern-
ment written response pursuant to subsection (6) of this
section, the department shall make written findings and
conclusions regarding the consistency of the proposal with
the policy of RCW 90.58.020 and the applicable guidelines,
provide a response to the issues identified in subsection (6)
of this section and either approve the proposal as submitted,
recommend specific changes necessary to make the proposal
consistent with chapter 90.58 RCW policy and its applicable
guidelines, or deny the proposal in those instances where no
alteration of the proposal appears likely to be consistent with
the policy of RCW 90.58.020 and the applicable guidelines.
The written findings and conclusions shall be provided to the
local government, all interested parties, tribes, and agencies
of record on the proposal.

In reaching its determination of consistency with the
policy of RCW 90.58.020 and the applicable guidelines, the
department shall approve those parts of a master program
relating to shorelines unless it determines that the submitted
parts are not consistent with the policy of RCW 90.58.020
and the applicable guidelines. The department shall approve
those parts of a master program relating to shorelines of
state-wide significance only after determining the program
provides for optimum implementation of the state-wide
interest as set forth in the policy of RCW 90.58.020 and the
applicable guidelines.

(a) In cases where the proposal is approved as submit-
ted, the effective date of the approved master program or
amendment shall be the date of the department’s letter to
local government approving the submitted master program or
amendments.

(b) If the department recommends changes to the
proposal, within thirty days after the department mails the
written findings and conclusions to the local government
pursuant to this subsection (7), the local government may:
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(i) Agree to the proposed changes. Receipt by the
department of the written notice of agreement from the local
government shall constitute final action by the department
approving the revised submittal. Written notice of the local
government acceptance shall be provided by the department
to all parties of record. In such cases, the effective date of
the approved master program or amendment is the date the
department receives from local government the written notice
of agreement; or

(ii) Submit an alternative proposal. If, in the opinion of
the department, the alternative is consistent with the purpose
and intent of the changes originally proposed by the depart-
ment in this subsection (7) and with the policy of RCW
90.58.020 and the applicable guidelines, it shall approve the
alternative changes and provide written notice to all parties
of record. In such cases, the effective date of the approved
master program or amendments is the date of the depart-
ment’s letter to local government approving the alternative
proposal.

If the department determines the alternative proposal is
not consistent with the purpose and intent of the changes
proposed by the department, the department may either deny
the alternative proposal or at the request of local government
start anew with the review and approval process beginning
at WAC 173-26-120;

(8) A master program or amendment thereto takes effect
when and in such form as it is ultimately approved or
adopted by rule by the department or pursuant to a decision
of the growth planning hearings or shorelines hearings
boards. The department’s approved document of record,
filed at the department, constitutes the official master
program,

(9) For local governments planning under chapter
36.70A RCW, after final action by the department on a local
government’s shoreline master program or amendment the
local government shall, pursuant to RCW 90.58.090, prompt-
ly publish a notice that the department has taken final action
on the master program or amendment. For purposes of this
section, the date of publication for the master program
adoption or amendment shall be the date on which the local
government publishes the notice that the department has
taken final action on the master program or amendment.

NEW SECTION

WAC 173-26-130 Appeal procedures for master
programs. (1) For local governments planning under
chapter 36.70A RCW, the growth management hearings
board with jurisdiction shall hear and make determinations
regarding the department’s decision to approve, adopt by
rule, or deny a proposed master program or amendment. All
petitions for review shall be filed within sixty days after
publication of notice by the local government of the
department’s final action pursuant to WAC 173-26-120(9).

(2) For local governments not planning under chapter
36.70A RCW, all petitions for review shall be filed with the
state shorelines hearings board within thirty days of the
written decision by the department approving or denying the
master program or amendment.
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NEW SECTION

WAC 173-26-140 Shoreline master program admin-
istrative interpretation. Asrequired by RCW
36.70B.110(11), each local government planning under
chapter 36.70A RCW shall adopt procedures for administra-
tive interpretation of its development regulations, which
include shoreline master programs. When developing and
adopting procedures for administrative interpretation of its
shoreline master program, local government shall include
provisions requiring consultation with the department to
insure that any formal written interpretations are consistent
with the purpose and intent of chapter 90.58 RCW and the
applicable guidelines.

NEW SECTION

WAC 173-26-150 Local government annexation—
Shoreline environment predesignation in planning
jurisdictions. Cities and towns planning under the Growth
Management Act, chapter 36.70A RCW, may within adopted
urban growth areas predesignate environments on shorelines
located outside of existing city boundaries. Shoreline
environment predesignations shall be consistent with the
policy of chapters 36.70A and 90.58 RCW and their applica-
ble guidelines and rules.

Such predesignation shall be conducted under a city’s or
town’s authority to plan for growth within adopted urban
growth areas.

Environment predesignations shall be approved by the
department according to the procedures set forth in this
chapter for amendment of a shoreline master program. No
additional procedures are required by the department at the
time of annexation. The shoreline environment designation
for a predesignated shoreline area shall take effect concurrent
with annexation.

NEW SECTION

WAC 173-26-160 Local government annexation—
Nonplanning jurisdictions. Except as provided in WAC
173-26-150, in the event of annexation of a shoreline of the
state, the local government assuming jurisdiction shall notify
the department of such annexation and develop or amend a
master program to include the annexed area. Such master
program development or amendment shall be consistent with
the policy of RCW 90.58.020 and the applicable guidelines
and shall be submitted to the department for approval no
later than one year from the effective date of annexation.

Until a new or amended master program is adopted by
the department, any decision on an application for a shore-
line permit in the annexed shoreline area shall be based upon
compliance with the master program in effect for the area
prior to annexation.

Chapter 173-27 WAC
SHORELINE MANAGEMENT PERMIT AND
ENFORCEMENT PROCEDURES
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PART 1
PERMITS FOR DEVELOPMENT ON SHORELINES
OF THE STATE

NEW SECTION

WAC 173-27-010 Authority. The provisions of this
part implement the requirements of chapter 90.58 RCW, the
Shoreline Management Act. Specifically, RCW 90.58.200
authorizes the adoption of rules as necessary to implement
the provisions of the act and RCW 90.58.140(3) requires that
the department adopt rules for administration and enforce-
ment of the permit system established by the act.

NEW SECTION

WAC 173-27-020 Purpose. RCW 90.58.140(3)
requires local governments to establish a program, consistent
with rules adopted by the department of ecology, for the
administration and enforcement of the permit system for
shoreline management. The local program should be
integrated with other local government systems for adminis-
tration and enforcement of land use regulations. It is the
intent of these regulations to provide minimum procedural
requirements as necessary to comply with statutory require-
ments while providing latitude for local government to
establish procedural systems based on local needs and
circumstances. It is also the intent of these regulations to
provide for integration of the shoreline permit into a consoli-
dated environmental review and permit process.

This regulation is drafted to also reflect RCW 90.58.050
which provides that the Shoreline Management Act is
intended to establish a cooperative program between local
government and the state. According to this provision, local
government shall have the primary responsibility for initiat-
ing the planning required by the act and administering the
regulatory program of shoreline management consistent with
the policy and provisions of the act, whereas the department
shall act primarily in a supportive and review capacity with
an emphasis on providing assistance to local government and
on insuring compliance with the policies and provisions of
the Shoreline Management Act.

NEW SECTION

WAC 173-27-030 Definitions. The following defini-
tions shall apply:

(1) "Act" means chapter 90.58 RCW, the Shoreline
Management Act of 1971, as amended;

(2) "Applicable master program” means the master
program approved or adopted by the department pursuant to
RCW 90.58.090(6) or 90.58.190(4) prior to acceptance of a
complete application by local government;

(3) "Average grade level" means the average of the
natural or existing topography of the portion of the lot,
parcel, or tract of real property which will be directly under
the proposed building or structure: In the case of structures
to be built over water, average grade level shall be the
elevation of the ordinary high water mark. Calculation of
the average grade level shall be made by averaging the
ground elevations at the midpoint of all exterior walls of the
proposed building or structure;
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(4) "Conditional use" means a use, development, or
substantial development which is classified as a conditional
use or is not classified within the applicable master program;

(5) "Department” means the department of ecology;

(6) "Development” means a use consisting of the
construction or exterior alteration of structures; dredging;
drilling; dumping; filling; removal of any sand, gravel, or
minerals; bulkheading; driving of piling; placing of obstruc-
tions; or any project of a permanent or temporary nature
which interferes with the normal public use of the surface of
the waters overlying lands subject to the act at any stage of
water level;

(7) "Exempt"” developments are those set forth in WAC
173-27-040 and RCW 90.58.030 (3)(e), 90.58.140(9),
90.58.147, 90.58.355, and 90.58.515 which are not required
to obtain a substantial development permit but which must
otherwise comply with applicable provisions of the act and
the local master program;

(8) "Fair market value" of a development is the open
market bid price for conducting the work, using the equip-
ment and facilities, and purchase of the goods, services and
materials necessary to accomplish the development. This
would normally equate to the cost of hiring a contractor to
undertake the development from start to finish, including the
cost of labor, materials, equipment and facility usage,
transportation and contractor overhead and profit. The fair
market value of the development shall include the fair
market value of any donated, contributed or found labor,
equipment or materials;

(9) "Final decision” shall mean, with regard to substan-
tial development permits, the order or ruling, whether it be
an approval or denial, which is established after all local
administrative appeals related to the permit have concluded
or the opportunity to initiate such appeals have lapsed; and,
with regard to permits for projects which require a condition-
al use permit and/or a variance, with or without also requir-
ing a substantial development permit, the decision issued by
the department;

(10) "Height" is measured from average grade level to
the highest point of a structure: Provided, That television
antennas, chimneys, and similar appurtenances shall not be
used in calculating height, except where such appurtenances
obstruct the view of the shoreline of a substantial number of
residences on areas adjoining such shorelines, or the applica-
ble master program specifically requires that such appurte-
nances be included: Provided further, That temporary
construction equipment is excluded in this calculation;

(11) "Local government” means any county, incorporat-
ed city, or town which contains within its boundaries any
lands or waters subject to chapter 90.58 RCW;

(12) "Natural or existing topography" means the
topography of the lot, parcel, or tract of real property
immediately prior to any site preparation or grading, includ-
ing excavation or filling;

(13) "Party of record"” includes all persons, agencies or
organizations who have submitted written comments in
response to a notice of application; made oral comments in
a formal public hearing conducted on the application; or
notified local government of their desire to receive a copy of
the final decision on a permit and who have provided an
address for delivery of such notice by mail;
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(14) "Permit" means any substantial development,
variance, conditional use permit, or revision authorized under
chapter 90.58 RCW;

(15) "Public interest” means the interest shared by the
citizens of the state or community at large in the affairs of
government, or some interest by which their rights or
liabilities are affected including, but not limited to, an effect
on public property or on health, safety, or general welfare
resulting from a use or development;

(16) "Structure” means a permanent or temporary edifice
or building, or any piece of work artificially built or com-
posed of parts joined together in some definite manner,
whether installed on, above, or below the surface of the
ground or water, except for vessels;

(17) "Transmit" means to send from one person or place
to another by mail or hand delivery. The date of transmittal
for mailed items is the date that the document is certified for
mailing or, for hand-delivered items, is the date of receipt at
the destination;

(18) "Variance" is a means to grant relief from the
specific bulk, dimensional or performance standards set forth
in the applicable master program and not a means to vary a
use of a shoreline;

(19) "Vessel" includes ships, boats, barges, or any other
floating craft which are designed and used for navigation and
do not interfere with the normal public use of the water;

(20) The definitions and concepts set forth in RCW
90.58.030, and chapters 173-25 and 173-26 WAC also apply
as used in this chapter.

NEW SECTION

WAC 173-27-040 Developments exempt from
substantial development permit requirement. (1) Applica-
tion and interpretation of exemptions.

(a) Exemptions shall be construed narrowly. Only those
developments that meet the precise terms of one or more of
the listed exemptions may be granted exemption from the
substantial development permit process.

(b) An exemption from the substantial development
permit process is not an exemption from compliance with the
act or the local master program, nor from any other regulato-
ry requirements. To be authorized, all uses and develop-
ments must be consistent with the policies and provisions of
the applicable master program and the Shoreline Manage-
ment Act. A development or use that is listed as a condi-
tional use pursuant to the local master program or is an
unlisted use, must obtain a conditional use permit even
though the development or use does not require a substantial
development permit. When a development or use is pro-
posed that does not comply with the bulk, dimensional and
performance standards of the master program, such develop-
ment or use can only be authorized by approval of a vari-
ance.

(c) The burden of proof that a development or use is
exempt from the permit process is on the applicant.

(d) If any part of a proposed development is not eligible
for exemption, then a substantial development permit is
required for the entire proposed development project.

(e) Local government may attach conditions to the
approval of exempted developments and/or uses as necessary
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to assure consistency of the project with the act and the local
master program.

(2) The following developments shall not require
substantial development permits:

(a) Any development of which the total cost or fair
market value, whichever is higher, does not exceed two
thousand five hundred dollars, if such development does not
materially interfere with the normal public use of the water
or shorelines of the state. For purposes of determining
whether or not a permit is required, the total cost or fair
market value shall be based on the value of development that
is occurring on shorelines of the state as defined in RCW
90.58.030 (2)(c). The total cost or fair market value of the
development shall include the fair market value of any
donated, contributed or found labor, equipment or materials;

(b) Normal maintenance or repair of existing structures
or developments, including damage by accident, fire or
elements. "Normal maintenance” includes those usual acts
to prevent a decline, lapse, or cessation from a lawfully
established condition. "Normal repair" means to restore a
development to a state comparable to its original condition,
including but not limited to its size, shape, configuration,
location and external appearance, within a reasonable period
after decay or partial destruction, except where repair causes
substantial adverse effects to shoreline resource or environ-
ment. Replacement of a structure or development may be
authorized as repair where such replacement is the common
method of repair for the type of structure or development
and the replacement structure or development is comparable
to the original structure or development including but not
limited to its size, shape, configuration, location and external
appearance and the replacement does not cause substantial
adverse effects to shoreline resources or environment;

(c) Construction of the normal protective bulkhead
common to single-family residences. A "normal protective"
bulkhead includes those structural and nonstructural develop-
ments installed at or near, and parallel to, the ordinary high
water mark for the sole purpose of protecting an existing
single-family residence and appurtenant structures from loss
or damage by erosion. A normal protective bulkhead is not
exempt if it is constructed for the purpose of creating dry
land. When a vertical or near vertical wall is being con-
structed or reconstructed, not more than one cubic yard of
fill per one foot of wall may be used as backfill. When an
existing bulkhead is being repaired by construction of a
vertical wall fronting the existing wall, it shall be constructed
no further waterward of the existing bulkhead than is
necessary for construction of new footings. When a bulk-
head has deteriorated such that an ordinary high water mark
has been established by the presence and action of water
landward of the bulkhead then the replacement bulkhead
must be located at or near the actual ordinary high water
mark. Beach nourishment and bioengineered erosion control
projects may be considered a normal protective bulkhead
when any structural elements are consistent with the above
requirements and when the project has been approved by the
department of fish and wildlife.

(d) Emergency construction necessary to protect
property from damage by the elements. An "emergency" is
an unanticipated and imminent threat to public health, safety,
or the environment which requires immediate action within
a time too short to allow full compliance with this chapter.
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Emergency construction does not include development of
new permanent protective structures where none previously
existed. Where new protective structures are deemed by the
administrator to be the appropriate means to address the
emergency situation, upon abatement of the emergency
situation the new structure shall be removed or any permit
which would have been required, absent an emergency,
pursuant to chapter 90.58 RCW, these regulations, or the
local master program, obtained. All emergency construction
shall be consistent with the policies of chapter 90.58 RCW
and the local master program. As a general matter, flooding
or other seasonal events that can be anticipated and may
occur but that are not imminent are not an emergency;

(e) Construction and practices normal or necessary for
farming, irrigation, and ranching activities, including agricul-
tural service roads and utilities on shorelands, construction
of a barn or similar agricultural structure, and the construc-
tion and maintenance of irrigation structures including but
not limited to head gates, pumping facilities, and irrigation
channels: Provided, That a feedlot of any size, all process-
ing plants, other activities of a commercial nature, alteration
of the contour of the shorelands by leveling or filling other
than that which results from normal cultivation, shall not be
considered normal or necessary farming or ranching activi-
ties. A feedlot shall be an enclosure or facility used or
capable of being used for feeding livestock hay, grain,
silage, or other livestock feed, but shall not include land for
growing crops or vegetation for livestock feeding and/or
grazing, nor shall it include normal livestock wintering
operations;

(f) Construction or modification, by or under the
authority of the Coast Guard or a designated port manage-
ment authority, of navigational aids such as channel markers
and anchor buoys;

(g) Construction on shorelands by an owner, lessee or
contract purchaser of a single-family residence for their own
use or for the use of their family, which residence does not
exceed a height of thirty-five feet above average grade level
and which meets all requirements of the state agency or local
government having jurisdiction thereof. "Single-family
residence” means a detached dwelling designed for and
occupied by one family including those structures and
developments within a contiguous ownership which are a
normal appurtenance. An "appurtenance" is necessarily
connected to the use and enjoyment of a single-family
residence and is located landward of the ordinary high water
mark and the perimeter of a wetland. On a state-wide basis,
normal appurtenances include a garage; deck; driveway;
utilities; fences; installation of a septic tank and drainfield
and grading which does not exceed two hundred fifty cubic
yards and which does not involve placement of fill in any
wetland or waterward of the ordinary high water mark.
Local circumstances may dictate additional interpretations of
normal appurtenances which shall be set forth and regulated
within the applicable master program. Construction autho-
rized under this exemption shall be located landward of the
ordinary high water mark;

(h) Construction of a dock, including a community
dock, designed for pleasure craft only, for the private
noncommercial use of the owners, lessee, or contract
purchaser of a single-family and multiple-family residences.
A dock is a landing and moorage facility for watercraft and
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does not include recreational decks, storage facilities or other
appurtenances. This exception applies if either:

(i) In salt waters, the fair market value of the dock does
not exceed two thousand five hundred dollars; or

(ii) In fresh waters the fair market value of the dock
does not exceed ten thousand dollars, but if subsequent
construction having a fair market value exceeding two
thousand five hundred dollars occurs within five years of
completion of the prior construction, the subsequent con-
struction shall be considered a substantial development for
the purpose of this chapter.

For purposes of this section salt water shall include the
tidally influenced marine and estuarine water areas of the
state including the Pacific Ocean, Strait of Juan de Fuca,
Strait of Georgia and Puget Sound and all bays and inlets
associated with any of the above;

(i) Operation, maintenance, or construction of canals,
waterways, drains, reservoirs, or other facilities that now
exist or are hereafter created or developed as a part of an
irrigation system for the primary purpose of making use of
system waters, including return flow and artificially stored
ground water from the irrigation of lands;

(j) The marking of property lines or corners on state-
owned lands, when such marking does not significantly
interfere with normal public use of the surface of the water;

(k) Operation and maintenance of any system of dikes,
ditches, drains, or other facilities existing on June 4, 1975,
which were created, developed or utilized primarily as a part
of an agricultural drainage or diking system;

(1) Any project with a certification from the governor
pursuant to chapter 80.50 RCW,;

(m) Site exploration and investigation activities that are
prerequisite to preparation of an application for development
authorization under this chapter, if:

(i) The activity does not interfere with the normal public
use of the surface waters;

(ii) The activity will have no significant adverse impact
on the environment including but not limited to fish, wild-
life, fish or wildlife habitat, water quality, and aesthetic
values;

(iii) The activity does not involve the installation of any
structure, and upon completion of the activity the vegetation
and land configuration of the site are restored to conditions
existing before the activity;

(iv) A private entity seeking development authorization
under this section first posts a performance bond or provides
other evidence of financial responsibility to the local
Jurisdiction to ensure that the site is restored to preexisting
conditions; and

(v) The activity is not subject to the permit requirements
of RCW 90.58.550;

(n) The process of removing or controlling aquatic
noxious weeds, as defined in RCW 17.26.020, through the
use of an herbicide or other treatment methods applicable to
weed control that are recommended by a final environmental
impact statement published by the department of agriculture
or the department of ecology jointly with other state agencies
under chapter 43.21C RCW;

(o) Watershed restoration projects as defmed herein.
Local government shall review the projects for consistency
with the shoreline master program in an expeditious manner
and shall issue its decision along with any conditions within
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forty-five days of receiving a complete application form
from the applicant. No fee may be charged for accepting
and progessing applications for watershed restoration projects
as used in this section.

(i) "Watershed restoration project" means a public or
private project authorized by the sponsor of a watershed
restoration plan that implements the plan or a part of the
plan and consists of one or more of the following activities:

(A) A project that involves less than ten miles of
streamreach, in which less than twenty-five cubic yards of
sand, gravel, or soil is removed, imported, disturbed or
discharged, and in which no existing vegetation is removed
except as minimally necessary to facilitate additional
plantings;

(B) A project for the restoration of an eroded or
unstable stream bank that employs the principles of bioengi-
neering, including limited use of rock as a stabilization only
at the toe of the bank, and with primary emphasis on using
native vegetation to control the erosive forces of flowing
water; or

(C) A project primarily designed to improve fish and
wildlife habitat, remove or reduce impediments to migration
of fish, or enhance the fishery resource available for use by
all of the citizens of the state, provided that any structure,
other than a bridge or culvert or instream habitat enhance-
ment structure associated with the project, is less than two
hundred square. feet in floor area and is located above the
ordinary high water mark of the stream.

(ii) "Watershed restoration plan" means a plan, devel-
oped or sponsored by the department of fish and wildlife, the
department of ecology, the department of natural resources,
the department of transportation, a federally recognized
Indian tribe acting within and pursuant to its authority, a
city, a county, or a conservation district that provides a
general program and implementation measures or actions for
the preservation, restoration, re-creation, or enhancement of
the natural resources, character, and ecology of a stream,
stream segment, drainage area, or watershed for which
agency and public review has been conducted pursuant to
chapter 43.21C RCW, the State Environmental Policy Act;

(p) A public or private project, the primary purpose of
which is to improve fish or wildlife habitat or fish passage,
when all of the following apply:

(i) The project has been approved in writing by the
department of fish and wildlife as necessary for the improve-
ment of the habitat or passage and appropriately designed
and sited to accomplish the intended purpose;

(ii) The project has received hydraulic project approval
by the department of fish and wildlife pursuant to chapter
75.20 RCW; and

(iii) The local government has determined that the
project is consistent with the local shoreline master program.
The local government shall make such determination in a
timely manner and provide it by letter to the project propo-
nent.

(3) Hazardous substance remedial actions. The proce-
dural requirements of chapter 90.58 RCW shall not apply to
a project for which a consent decree, order or agreed order
has been issued pursuant to chapter 70.105D RCW or to the
department of ecology when it conducts a remedial action
under chapter 70.105D RCW. The department shall, in
consultation with the appropriate local government, assure
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that such projects comply with the substantive requirements
of chapter 90.58 RCW, chapter 173-26 WAC and the local
master program.

NEW SECTION

WAC 173-27-050 Letter of exemption. Some
projects conducted on shorelines of the state also require
review and approval by federal agencies. Ecology is
designated as the coordinating agency for the state with
regard to permits issued by the U.S. Army Corps of Engi-
neers. The following is intended to facilitate ecology’s
coordination of local actions, with regard to exempt develop-
ment, with federal permit review.

(1) The local government shall prepare a letter of
exemption, addressed to the applicant and the department,
whenever a development is determined by a local govern-
ment to be exempt from the substantial development permit
requirements and the development is subject to one or more
of the following federal permit requirements:

(a) A U.S. Army Corps of Engineers section 10 permit
under the Rivers and Harbors Act of 1899 (the provisions of
section 10 of the Rivers and Harbors Act generally apply to
any project occurring on or over navigable waters. Specific
applicability information should be obtained from the Corps
of Engineers); or

(b) A section 404 permit under the Federal Water
Pollution Control Act of 1972. (The provisions of section
404 of the Federal Water Pollution Control Act generally
apply to any project which may involve discharge of dredge
or fill material to any water or wetland area. Specific
applicability information should be obtained from the Corps
of Engineers.)

(2) The letter shall indicate the specific exemption
provision from WAC 173-27-040 that is being applied to the
development and provide a summary of the local
government’s analysis of the consistency of the project with
the master program and the act.

(3) Local government may specify other developments
not described within subsection (1) of this section as
requiring a letter of exemption prior to commencement of
the development.

NEW SECTION

WAC 173-27-060 Applicability of chapter 90.58
RCW to federal lands and agencies. The policies and
provisions of chapter 90.58 RCW including the permit
system shall be applied in the following manner to federal
agencies on lands meeting the criteria of the Shoreline
Management Act for shorelines of the state.

(1) Within the coastal counties.

(a) Direct federal agency actions and projects shall be
consistent to the maximum extent practicable with the
approved Washington state coastal zone management
program subject to certain limitations set forth in the Federal
Coastal Zone Management Act, 16 U.S.C. 1451 et seq.
(CZMA) and regulations adopted pursuant thereto. Other
applicable federal law governing the federal agency actions
may determine whether the permit system of chapter 90.58
RCW is applicable.

The Shoreline Management Act is incorporated into the
Washington state coastal zone management plan and,
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thereby, those direct federal actions occurring on lands
subject to the act must be consistent to the maximum
practicable extent with the act, regulations adopted pursuant
to the act and with the local master program. Local govern-
ment is in the best position to determine the appropriate
procedure for review of federal development activities at the
local level while the state must take action on federal
consistency determinations submitted to it.

(b) When the department receives a consistency determi-
nation for a development proposed by the federal govern-
ment on land subject to the act, it shall request that local
government review the proposal and respond in writing that
the local government:

(i) Cannot make a determination of the consistency of
the project with the master program without reviewing the
project in the regular permit process; or

(i) Has reviewed the project for consistency with the
local master program without using the permit system.
Local government may recommend that the project be
approved, approved only under certain specified conditions
or denied.

(iii) Defers review of the project to the state.

(c) Upon receipt of a response from local government
that a permit is required to make a determination, the
department shall inform the requesting agency of the local
government finding and shall indicate that concurrence with
the consistency determination cannot be granted until a
permit is issued. If the local government chooses to review
and make a recommendation without using the permit system
it shall so notify the department and submit its recommenda-
tion to the department within thirty days unless a longer
period of time is agreed to by the federal agency and the
department. If no response is received from local govern-
ment within thirty days they shall be deemed to have
deferred review of the project.

(d) Nothing in this section shall be deemed to preclude
independent review of the project by the state pursuant to
any appropriate authority consistent with the approved
coastal zone management plan.

(e) The coastal counties, as established in Washington’s
approved coastal zone management plan, consist of the
following counties: Whatcom, Skagit, San Juan, Island,
Snohomish, King, Pierce, Thurston, Mason, Kitsap, Jeffer-
son, Clallam, Grays Harbor, Pacific and Wahkiakum.

(2) Outside of the coastal counties.

(a) Direct federal agency actions that are reasonably
likely to affect any coastal use or resource shall be consistent
with the approved coastal zone management plan to the
maximum extent practicable subject to limitations set forth
in the Federal Coastal Zone Management Act, 16 U.S.C.
1451 et seq.(CZMA) and regulations adopted pursuant
thereto. Other applicable federal law governing the federal
agency actions may determine whether the permit system of
chapter 90.58 RCW is applicable.

(b) Except as provided in (a) of this subsection, federal
agencies shall not be required to obtain permits for develop-
ments undertaken by the federal government on lands owned
in fee by the federal government or on easements obtained
by the federal government for a specified purpose where the
proposed development is consistent with the specified
purpose, unless under either circumstance the federal
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government grants or reserves to the state or local govern-
ment substantial jurisdiction over activities on those lands.

(c) Except as provided in (a) of this subsection, the
permit system shall apply to developments undertaken on
lands not federally owned but under lease, license, or other
similar federal property rights short of fee ownership, to the
federal government.

(3) The policies and provisions of chapter 90.58 RCW,
including the permit system, shall apply state-wide to all
nonfederal developments and uses undertaken on federal
lands and on lands subject to nonfederal ownership, lease or
easement, even though such lands may fall within the
external boundaries of a federal ownership.

NEW SECTION

WAC 173-27-070 Application of the permit system
to substantial development undertaken prior to the
effective date of the act. Substantial development undertak-
en on the shorelines of the state prior to the effective date of
the act shall not require a permit except under the following
circumstances:

(1) When the activity was unlawful prior to the effective
date of the act.

(2) When there has been an unreasonable period of
dormancy in the project between its inception and the
effective date of the act.

(3) When the development is not completed within two
years after the effective date of the act.

(4) When substantial development occurred prior to the
effective date of the act on a shoreline and continued on to
a different lake, river or tributary after the effective date, a
permit shall be required for the development undertaken after
the effective date.

(5) Substantial development undertaken prior to the
effective date of the act shall not continue without a permit
into other phases that were not part of the plan being
followed at the time construction commenced.

(6) When a change in the area subject to the jurisdiction
of the act occurs as a result of a determination of jurisdiction
by the department based on the provisions of RCW
90.58.030 (2)(d) or (e), the effective date of the act shall be
the date the department provides written notice of the change
to the local government(s) in which the affected area is
located.

NEW SECTION

WAC 173-27-080 Nonconforming use and develop-
ment standards. When nonconforming use and develop-
ment standards do not exist in the applicable master pro-
gram, the following definitions and standards shall apply:

(1) "Nonconforming use or development" means a
shoreline use or development which was lawfully constructed
or established prior to the effective date of the act or the
applicable master program, or amendments thereto, but
which does not conform to present regulations or standards
of the program.

(2) Structures which are used for a conforming use and
are nonconforming with regard to setbacks, buffers or yards;
area; bulk; height or density may be maintained and repaired
and may be enlarged or expanded provided that said enlarge-
ment does not increase the extent of nonconformity by
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further encroaching upon or extending into areas where
construction or use would not be allowed for new develop-
ment Or uses.

(3) Uses and developments that do not conform to the
use regulations of the master program may continue as legal
nonconforming uses. Such uses shall not be enlarged or
expanded, except that nonconforming single-family residenc-
es that are located landward of the ordinary high water mark
may be enlarged or expanded in conformance with applica-
ble bulk and dimensional standards by the addition of space
to the main structure or by the addition of normal appurte-
nances as defined in WAC 173-27-040 (2)(g) upon approval
of a conditional use permit.

(4) A use which is listed as a conditional use but which
existed prior to adoption of the master program or any
relevant amendment and for which a conditional use permit
has not been obtained shall be considered a nonconforming
use. A use which is listed as a conditional use but which
existed prior to the applicability of the master program to the
site and for which a conditional use permit has not been
obtained shall be considered a nonconforming use. -

(5) A structure for which a variance has been issued
shall be considered a legal nonconforming structure and the
requirements of this section shall apply as they apply to
preexisting nonconformities.

(6) A structure which is being or has been used for a
nonconforming use may be used for a different nonconform-
ing use only upon the approval of a conditional use permit.
A conditional use permit may be approved only upon a
finding that:

(a) No reasonable alternative conforming use is practical
because of the configuration of the structure; and

(b) The proposed use will be at least as consistent with
the policies and provisions of the act and the master program
and as compatible with the uses in the area as the preexisting
use.

In addition, such conditions may be attached to the
permit as are deemed necessary to assure compliance with
the above findings, the requirements of the master program
and the Shoreline Management Act and to assure that the use
will not become a nuisance or a hazard.

(7) A nonconforming structure which is moved any
distance must be brought into conformance with the applica-
ble master program and the act.

(8) If a nonconforming development is damaged to an
extent not exceeding seventy-five percent of the replacement
cost of the original development, it may be reconstructed to
those configurations existing immediately prior to the time
the development was damaged, provided that application is
made for the permits necessary to restore the development
within six months of the date the damage occurred, all
permits are obtained and the restoration is completed within
two years of permit issuance.

(9) If a nonconforming use is discontinued for twelve
consecutive months or for twelve months during any two-
year period, the nonconforming rights shall expire and any
subsequent use shall be conforming. It shall not be neces-
sary to show that the owner of the property intends to
abandon such nonconforming use in order for the noncon-
forming rights to expire. A use authorized pursuant to
subsection (6) of this section shall be considered a conform-
ing use for purposes of this section.
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(10) An undeveloped lot, tract, parcel, site, or division
of land located landward of the ordinary high water mark
which was established in accordance with local and state
subdivision requirements prior to the effective date of the act
or the applicable master program but which does not
conform to the present lot size standards may be developed
so long as such development conforms to all other require-
ments of the applicable master program and the act.

NEW SECTION

WAC 173-27-090 Time requirements of permit. The
following time requirements shall apply to all substantial
development permits and to any development authorized
pursuant to a variance or conditional use permit.

(1) Upon a finding of good cause, based on the require-
ments and circumstances of the project proposed and
consistent with the policy and provisions of the master
program and the act, local government may adopt appropri-
ate time limits as a part of action on a substantial develop-
ment permit and local government, with the approval of the
department, may adopt appropriate time limits as a part of
action on a conditional use or variance permit: "Good cause
based on the requirements and circumstances of the project,”
shall mean that the time limits established are reasonably
related to the time actually necessary to perform the develop-
ment on the ground and complete the project that is being
permitted.

(2) Where neither local government nor the department
include specific provisions establishing time limits on a
permit as a part of action on the permit, the following time
limits shall apply:

(a) Construction shall be commenced or, where no
construction is involved, the use or activity shall be com-
menced within two years of the effective date of a shoreline
permit. Provided, that local government may authorize a
single extension for a period not to exceed one year based
on reasonable factors, if a request for extension has been
filed before the expiration date and notice of the proposed
extension is given to parties of record and the department.

(b) Authorization to conduct development activities shall
terminate five years after the effective date of a shoreline
permit. Provided, that local government may authorize a
single extension for a period not to exceed one year based
on reasonable factors, if a request for extension has been
filed before the expiration date and notice of the proposed
extension is given to parties of record and the department.

(3) The effective date of a shoreline permit shall be the
date of the last action required on the shoreline permit and
all other government permits and approvals that authorize the
development to proceed, including all administrative and
legal actions on any such permit or approval. It is the
responsibility of the applicant to inform the local government
of the pendency of other permit applications filed with
agencies other than the local government and of any related
administrative and legal actions on any permit or approval.
If no notice of the pendency of other permits or approvals is
given to the local government prior to the date established
by the shoreline permit or the provisions of this section, the
expiration of a permit shall be based on the shoreline permit.

(4) When permit approval is based on conditions, such
conditions shall be satisfied prior to occupancy or use of a
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structure or prior to commencement of a nonstructural
activity: Provided, That an alternative compliance limit may
be specified in the permit.

(5) Revisions to permits under WAC 173-27-100 may
be authorized after original permit authorization has expired
under subsection (2) of this section: Provided, That this
procedure shall not be used to extend the original permit
time requirements or to authorize substantial development
after the time limits of the original permit.

(6) Local government shall notify the department in
writing of any change to the effective date of a permit, as
authorized by this section, with an explanation of the basis
for approval of the change. Any change to the time limits
of a permit other than those authorized by this section shall
require a new permit application.

NEW SECTION

WAC 173-27-100 Revisions to permits. A permit
revision is required whenever the applicant proposes substan-
tive changes to the design, terms or conditions of a project
from that which is approved in the permit. Changes are
substantive if they materially alter the project in a manner
that relates to its conformance to the terms and conditions of
the permit, the master program and/or the policies and
provisions of chapter 90.58 RCW. Changes which are not
substantive in effect do not require approval of a revision.

When an applicant seeks to revise a permit, local
government shall request from the applicant detailed plans
and text describing the proposed changes.

(1) If local government determines that the proposed
changes are within the scope and intent of the original
permit, and are consistent with the applicable master
program and the act, local government may approve a
revision.

(2) "Within the scope and intent of the original permit”
means all of the following:

(a) No additional over water construction is involved
except that pier, dock, or float construction may be increased
by five hundred square feet or ten percent from the provi-
sions of the original permit, whichever is less;

(b) Ground area coverage and height may be increased
a maximum of ten percent from the provisions of the
original permit;

(c) The revised permit does not authorize development
to exceed height, lot coverage, setback, or any other require-
ments of the applicable master program except as authorized
under a variance granted as the original permit or a part
thereof;

(d) Additional or revised landscaping is consistent with
any conditions attached to the original permit and with the
applicable master program;

(e) The use authorized pursuant to the original permit is
not changed; and

(f) No adverse environmental impact will be caused by
the project revision.

(3) Revisions to permits may be authorized after original
permit authorization has expired under WAC 173-27-080(2).
The purpose of such revisions shall be limited to authoriza-
tion of changes which are consistent with this section and
which would not require a permit for the development or
change proposed under the terms of chapter 90.58 RCW, this
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regulation and the local master program. If the proposed
change constitutes substantial development then a new
permit is required. Provided, this subsection shall not be
used to extend the time requirements or to authorize substan-
tial development beyond the time limits of the original
permit.

(4) If the sum of the revision and any previously
approved revisions under former WAC 173-14-064 or this
section violate the provisions in subsection (2) of this
section, local government shall require that the applicant
apply for a new permit.

(5) The revision approval, including the revised site
plans and text consistent with the provisions of WAC 173-
27-180 as necessary to clearly indicate the authorized
changes, and the final ruling on consistency with this section
shall be filed with the department. In addition, local
government shall notify parties of record of their action.

(6) If the revision to the original permit involves a
conditional use or variance, local government shall submit
the revision to the department for the department’s approval,
approval with conditions, or denial, and shall indicate that
the revision is being submitted under the requirements of this
subsection. The department shall render and transmit to
local government and the applicant its final decision within
fifteen days of the date of the department’s receipt of the
submittal from local government. Local government shall
notify parties of record of the department’s final decision.

(7) The revised permit is effective immediately upon
final action by local government or, when appropriate under
subsection (6) of this section, upon final action by the
department.

(8) Appeals shall be in accordance with RCW 90.58.180
and shall be filed within twenty-one days from the date of
receipt of the local government’s action by the department
or, when appropriate under subsection (6) of this section, the
date the department’s final decision is transmitted to local
government and the applicant. Appeals shall be based only
upon contentions of noncompliance with the provisions of
subsection (2) of this section. Construction undertaken
pursuant to that portion of a revised permit not authorized
under the original permit is at the applicant’s own risk until
the expiration of the appeals deadline. If an appeal is
successful in proving that a revision is not within the scope
and intent of the original permit, the decision shall have no
bearing on the original permit.

NEW SECTION

WAC 173-27-110 Notice required. (1) Local govern-
ment shall develop and adopt a system which provides for
notification of the public, the department and other agencies
with jurisdiction of applications for a shoreline management
substantial development, conditional use, or variance permit.
Notification pursuant to this section may be carried out as a
part of an integrated local permit notification procedure.

(2) The system shall assure that notice of application
shall be provided within fourteen days after the determina-
tion of completeness as provided in RCW 36.70A.440 and
WAC 173-27-180, and include the following in whatever
sequence or format the local government deems appropriate:
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(a) The date of application, the date of the notice of
completion for the application, and the date of the notice of
application;

(b) A description of the proposed project action and a
list of the project permits included in the application and, if
applicable, a list of any studies requested under RCW
36.70A.440 and WAC 173-27-180;

(c) The identification of other permits not included in
the application to the extent known by the local government;

(d) The identification of existing environmental docu-
ments that evaluate the proposed project, and, if not other-
wise stated on the document providing the notice of applica-
tion, such as a city land use bulletin, the location where the
application and any studies can be reviewed;

(e) A statement of the public comment period, which
shall be not less than thirty days following the date of notice
of application, and statements of the right of any person to
comment on the application, receive notice of and participate
in any hearings, request a copy of the decision once made,
and any appeal rights. A local government may accept
public comments at any time prior to the closing of the
record of an open record predecision hearing, if any, or, if
no open record predecision hearing is provided, prior to the
decision on the project permit;

(f) The date, time, place, and type of hearing, if applica-
ble and scheduled at the date of notice of the application;

(g) A statement of the preliminary determination, if one
has been made at the time of notice, of those development
regulations that will be used for project mitigation and of
consistency; and

(h) Any other information determined appropriate by the
local government.

(3) If an open record predecision hearing, as defined in
RCW 36.70B.020, is required for the requested project
permits, the notice of application shall be provided at least
fifteen days prior to the open record hearing.

(4) The notification system shall assure that notice to
the general public and property owners in the vicinity of
such application is given by at least one of the following
methods:

(a) Mailing of the notice to the latest recorded real
property owners as shown by the records of the county
assessor within at least three hundred feet of the boundary of
the property upon which the substantial development is
proposed;

(b) Posting of the notice in a conspicuous manner on the
property upon which the project is to be undertaken; or

(c) Any other manner deemed appropriate by local
authorities to accomplish the objectives of reasonable notice
to adjacent landowners and the public.

(5) The notification system shall provide for timely
notification of individuals and organizations that request such
notice in writing.

(6) The notification system shall provide notice to all
agencies with jurisdiction per chapter 43.21C RCW and to
all other agencies that request in writing any such notice.
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NEW SECTION

WAC 173-27-120 Special procedures for limited
utility extensions and bulkheads. (1) An application for a
substantial development permit for a limited utility extension
or for the construction of a bulkhead or other measures to
protect a single-family residence and its appurtenant struc-
tures from shoreline erosion shall be subject to all of the
requirements of this chapter except that the following time
periods and procedures shall be used:

(a) The public comment period shall be twenty days.
The notice provided shall state the manner in which the
public may obtain a copy of the local government decision
on the application no later than two days following its
issuance;

(b) The local government shall issue its decision to
grant or deny the permit within twenty-one days of the last
day of the comment period specified in subsection (2)(a) of
this section; and

(c) If there is an appeal of the decision to grant or deny
the permit to the local government legislative authority, the
appeal shall be finally determined by the legislative authority
within thirty days.

(2) For purposes of this section, a limited utility
extension means the extension of a utility service that:

(a) Is categorically exempt under chapter 43.21C RCW
for one or more of the following: Natural gas, electricity,
telephone, water, or sewer;

~ (b) Will serve an existing use in compliance with this
chapter; and

(c) Will not extend more than two thousand five
hundred linear feet within the shorelines of the state.

NEW SECTION

WAC 173-27-130 Filing with department. (1) All
applications for a permit or a permit revision shall be
submitted to the department upon a final decision by local
government. A "final decision" is that order or ruling,
whether it be an approval or denial, which is established
after local administrative appeals related to the permit have
concluded or the opportunity to initiate such appeals have
lapsed.

(2) When a substantial development permit and a
conditional use or variance permit are required for a devel-
opment, the submittal on the permits shall be made concur-
rently.

(3) A complete submittal shall consist of the following
documents and information:

(a) A copy of the complete application pursuant to
WAC 173-27-180;

(b) Findings and conclusions that establish the basis for
the decision including but not limited to identification of
shoreline environment designation, applicable master
program policies and regulations and the consistency of the
project with appropriate review criteria for the type of
permit(s) as established in WAC 173-27-140 through 173-
27-170;

(c) The final decision of the local government;

(d) The permit data sheet required by WAC 173-27-190;
and

(e) Where applicable, local government shall also file
the applicable documents required by chapter 43.21C RCW,
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the State Environmental Policy Act, or in lieu thereof, a
statement summarizing the actions and dates of such actions
taken under chapter 43.21C RCW.

(4) When the project has been modified in the course of
the local review process, plans or text shall be provided to
the department that clearly indicate the final approved plan.

(5) Submittal of substantial development permits,
conditional use permits, variances, rescissions and revisions
is complete when all of the documents required pursuant to
subsections (3) and (4) of this section have been received by
the department. If the department determines that the
submittal does not contain all of the documents and informa-
tion required by this section, the department shall identify
the deficiencies and so notify local government and the
applicant in writing. The submittal and permit are void
unless and until the material requested in writing is submit-
ted to the department.

(6) "Date of filing" of a local government final action
involving approval or denial of a substantial development
permit, or involving a denial of a variance or conditional use
permit, is the date of actual receipt of a complete submittal
by the department.

(7) "Date of filing" of a permit for a conditional use or
variance approved by local government, and such permits
which also involve concurrent submittal by local government
of a substantial development permit, is the date the depart-
ment transmits the final decision on the variance or condi-
tional use permit to local government and the applicant.

(8) The department shall provide a written notice to the
local government and the applicant of the "date of filing."

(9) When a permit has been appealed pursuant to RCW
90.58.180, upon conclusion of all review proceedings, a copy
of the final order shall be provided to the local government
and the department. When the project has been modified in
the course of the review proceeding, plans or text shall be
provided to the local government, consistent with the
provisions of WAC 173-27-180, that clearly indicate the
final approved plan and the local government shall reissue
the permit accordingly and submit a copy of the reissued
permit and supporting documents consistent with subsection
(3) of this section to the department for completion of the
file on the permit. The purpose of this provision is to assure
that the local and department files on the permit are com-
plete and accurate and not to provide a new opportunity for
appeal of the permit.

NEW SECTION

WAC 173-27-140 Review criteria for all develop-
ment. (1) No authorization to undertake use or development
on shorelines of the state shall be granted by the local
government unless upon review the use or development is
determined to be consistent with the policy and provisions of
the Shoreline Management Act and the master program.

(2) No permit shall be issued for any new or expanded
building or structure of more than thirty-five feet above
average grade level on shorelines of the state that will
obstruct the view of a substantial number of residences on
areas adjoining such shorelines except where a master
program does not prohibit the same and then only when
overriding considerations of the public interest will be
served. :
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NEW SECTION

WAC 173-27-150 Review criteria for substantial
development permits. (1) A substantial development permit
shall be granted only when the development proposed is
consistent with:

(a) The policies and procedures of the act;

(b) The provisions of this regulation; and

(c) The applicable master program adopted or approved
for the area. Provided, that where no master program has
been approved for an area, the development shall be re-
viewed for consistency with the provisions of chapter 173-26
WAC, and to the extent feasible, any draft or approved
master program which can be reasonably ascertained as
representing the policy of the local government.

(2) Local government may attach conditions to the
approval of permits as necessary to assure consistency of the
project with the act and the local master program.

NEW SECTION

WAC 173-27-160 Review criteria for conditional use
permits. The purpose of a conditional use permit is to
provide a system within the master program which allows
flexibility in the application of use regulations in a manner
consistent with the policies of RCW 90.58.020. In authoriz-
ing a conditional use, special conditions may be attached to
the permit by local government or the department to prevent
undesirable effects of the proposed use and/or to assure
consistency of the project with the act and the local master
program.

(1) Uses which are classified or set forth in the applica-
ble master program as conditional uses may be authorized
provided that the applicant demonstrates all of the following:

(a) That the proposed use is consistent with the policies
of RCW 90.58.020 and the master program;

(b) That the proposed use will not interfere with the
normal public use of public shorelines;

(c) That the proposed use of the site and design of the
project is compatible with other existing uses within the area
and with uses planned for the area under the comprehensive
plan and shoreline master program;

(d) That the proposed use will cause no significant
adverse effects to the shoreline environment in which it is to
be located; and

(e) That the public interest suffers no significant
detrimental effect.

(2) In the granting of all conditional use permits,
consideration shall be given to the cumulative impact of
additional requests for like actions in the area. For example,
if conditional use permits were granted for other develop-
ments in the area where similar circumstances exist, the total
of the conditional uses shall also remain consistent with the
policies of RCW 90.58.020 and shall not produce substantial
adverse effects to the shoreline environment.

(3) Other uses which are not classified or set forth in
the applicable master program may be authorized as condi-
tional uses provided the applicant can demonstrate consisten-
cy with the requirements of this section and the requirements
for conditional uses contained in the master program.

(4) Uses which are specifically prohibited by the master
program may not be authorized pursuant to either subsection
(1) or (2) of this section.
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NEW SECTION

WAC 173-27-170 Review criteria for variance
permits. The purpose of a variance permit is strictly limited
to granting relief from specific bulk, dimensional or perfor-
mance standards set forth in the applicable master program
where there are extraordinary circumstances relating to the
physical character or configuration of property such that the
strict implementation of the master program will impose
unnecessary hardships on the applicant or thwart the policies
set forth in RCW 90.58.020.

(1) Variance permits should be granted in circumstances
where denial of the permit would result in a thwarting of the
policies enumerated in RCW 90.58.020. In all instances the
applicant must demonstrate that extraordinary circumstances
shall be shown and the public interest shall suffer no
substantial detrimental effect.

(2) Variance permits for development and/or uses that
will be located landward of the ordinary high water mark
(OHWM), as defined in RCW 90.58.030 (2)(b), and/or
landward of any wetland as defined in RCW 90.58.030
(2)(h), may be authorized provided the applicant can
demonstrate all of the following:

(a) That the strict application of the bulk, dimensional
or performance standards set forth in the applicable master
program precludes, or significantly interferes with, reason-
able use of the property;

(b) That the hardship described in (a) of this subsection
is specifically related to the property, and is the result of
unique conditions such as irregular lot shape, size, or natural
features and the application of the master program, and not,
for example, from deed restrictions or the applicant’s own
actions;

(c) That the design of the project is compatible with
other existing uses within the area and with uses planned for
the area under the comprehensive plan and shoreline master
program and will not cause adverse impacts to the shoreline
environment;

(d) That the variance will not constitute a grant of
special privilege not enjoyed by the other properties in the
area;

(e) That the variance requested is the minimum neces-
sary to afford relief; and

(f) That the public interest will suffer no substantial
detrimental effect.

(3) Variance permits for development and/or uses that
will be located waterward of the ordinary high water mark
(OHWM), as defined in RCW 90.58.030 (2)(b), or within
any wetland as defined in RCW 90.58.030 (2)(h), may be
authorized provided the applicant can demonstrate all of the
following:

(a) That the strict application of the bulk, dimensional
or performance standards set forth in the applicable master
program precludes all reasonable use of the property;

(b) That the proposal is consistent with the criteria
established under subsection (2)(b) through (f) of this
section; and

(c) That the public rights of navigation and use of the
shorelines will not be adversely affected.

(4) In the granting of all variance permits, consideration
shall be given to the cumulative impact of additional
requests for like actions in the area. For example if varianc-
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es were granted to other developments and/or uses in the
area where similar circumstances exist the total of the
variances shall also remain consistent with the policies of
RCW 90.58.020 and shall not cause substantial adverse
effects to the shoreline environment.

(5) Variances from the use regulations of the master
program are prohibited.

NEW SECTION

WAC 173-27-180 Application requirements for
substantial development, conditional use, or variance
permit. A complete application for a substantial develop-
ment, conditional use, or variance permit shall contain, as a
minimum, the following information:

(1) The name, address and phone number of the
applicant. The applicant should be the owner of the property
or the primary proponent of the project and not the represen-
tative of the owner or primary proponent.

(2) The name, address and phone number of the
applicant’s representative if other than the applicant.

(3) The name, address and phone number of the
property owner, if other than the applicant.

(4) Location of the property. This shall, at a minimum,
include the property address and identification of the section,
township and range to the nearest quarter, quarter section or
latitude and longitude to the nearest minute. All applications
for projects located in open water areas away from land shall
provide a longitude and latitude location.

(5) Identification of the name of the shoreline (water
body) that the site of the proposal is associated with. This
should be the water body from which jurisdiction of the act
over the project is derived.

(6) A general description of the proposed project that
includes the proposed use or uses and the activities necessary
to accomplish the project.

(7) A general description of the property as it now
exists including its physical characteristics and improvements
and structures.

(8) A general description of the vicinity of the proposed
project including identification of the adjacent uses, struc-
tures and improvements, intensity of development and
physical characteristics.

(9) A site development plan consisting of maps and
elevation drawings, drawn to an appropriate scale to depict
clearly all required information, photographs and text which
shall include:

(a) The boundary of the parcel(s) of land upon which
the development is proposed.

(b) The ordinary high water mark of all water bodies
located adjacent to or within the boundary of the project.
This may be an approximate location provided, that for any
development where a determination of consistency with the
applicable regulations requires a precise location of the
ordinary high water mark the mark shall be located precisely
and the biological and hydrological basis for the location as
indicated on the plans shall be included in the development
plan. Where the ordinary high water mark is neither
adjacent to or within the boundary of the project, the plan
shall indicate the distance and direction to the nearest
ordinary high water mark of a shoreline.
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(c) Existing and proposed land contours. The contours
shall be at intervals sufficient to accurately determine the
existing character of the property and the extent of proposed
change to the land that is necessary for the development.
Areas within the boundary that will not be altered by the
development may be indicated as such and contours approxi-
mated for that area.

(d) A delineation of all wetland areas that will be
altered or used as a part of the development.

(e) A general indication of the character of vegetation
found on the site.

(f) The dimensions and locations of all existing and
proposed structures and improvements including but not
limited to, buildings, paved or graveled areas, roads, utilities,
septic tanks and drainfields, material stockpiles or surcharge,
and stormwater management facilities.

(g) Where applicable, a landscaping plan for the project.

(h) Where applicable, plans for development of areas on
or off the site as mitigation for impacts associated with the
proposed project shall be included and contain information
consistent with the requirements of this section.

(1) Quantity, source and composition of any fill material
that is to be placed on the site whether temporary or perma-
nent.

(j) Quantity, composition and destination of any exca-
vated or dredged material.

(k) A vicinity map showing the relationship of the
property and proposed development or use to roads, utilities,
existing developments and uses on adjacent properties.

(1) Where applicable, a depiction of the impacts to views
from existing residential uses and public areas.

(m) On all variance applications the plans shall clearly
indicate where development could occur without approval of
a variance, the physical features and circumstances on the
property that provide a basis for the request, and the location
of adjacent structures and uses.

NEW SECTION

WAC 173-27-190 Permits for substantial develop-
ment, conditional use, or variance. (1) Each permit for a
substantial development, conditional use or variance, issued
by local government shall contain a provision that construc-
tion pursuant to the permit shall not begin and is not
authorized until twenty-one days from the date of filing as
defined in RCW 90.58.140(6) and WAC 173-27-130, or until
all review proceedings initiated within twenty-one days from
the date of such filing have been terminated; except as
provided in RCW 90.58.140 (5)(a) and (b).

(2) Permits for substantial development, conditional use,
or variance may be in any form prescribed and used by local
government including a combined permit application form.
Such forms will be supplied by local government.

(3) A permit data sheet shall be submitted to the
department with each shoreline permit. The permit data
sheet form shall be as provided in Appendix A of this
regulation.
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NEW SECTION

WAC 173-27-200 Department review of conditional
use and variance permits. (1) After local government
approval of a conditional use or variance permit, local
government shall submit the permit to the department for the
department’s approval, approval with conditions, or denial.
The department shall render and transmit to local govern-
ment and the applicant its final decision approving, approv-
ing with conditions, or disapproving the permit within thirty
days of the date of submittal by local government pursuant
to WAC 173-27-130.

(2) The department shall review the complete file
submitted by local government on conditional use and
variance permits and any other information submitted or
available that is relevant to the application. The department
shall base its determination to approve, approve with
conditions or deny a conditional use permit or variance on
consistency with the policy and provisions of the act and,
except as provided in WAC 173-27-210, the criteria in WAC
173-27-160 and 173-27-170.

(3) Local government shall provide timely notification
of the department’s final decision to those interested persons
having requested notification from local government pursuant
to WAC 173-27-130.

NEW SECTION

WAC 173-27-210 Minimum standards for condition-
al use and variance permits. Pursuantto RCW
90.58.100(5) and 90.58.140(3), the criteria contained in
WAC 173-27-160 and 173-27-170 for shoreline conditional
use and variance permits shall constitute the minimum
criteria for review of these permits by local government and
the departinent. Local government and the department may,
in addition, apply the more restrictive criteria where they
exist in approved and adopted master programs.

NEW SECTION

WAC 173-27-220 Requests for review. All requests
for review of any final permit decisions under chapter 90.58
RCW and chapter 173-27 WAC are governed by the
procedures established in RCW 90.58.180 and chapter 461-
08 WAC, the rules of practice and procedure of the shore-
lines hearings board.

PART 11
SHORELINE MANAGEMENT ACT ENFORCE-
MENT

NEW SECTION

WAC 173-27-240 Authority and purpose. This part
is adopted under RCW 90.58.200 and 90.58.210 to imple-
ment the enforcement responsibilities of the department and
local government under the Shoreline Management Act. The
act calls for a cooperative program between local govern-
ment and the state. It provides for a variety of means of
enforcement, including civil and criminal penalties, orders to
cease and desist, orders to take corrective action, and permit
rescission. The following should be used in addition to other
mechanisms already in place at the local level and does not
preclude other means of enforcement.
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NEW SECTION

WAC 173-27-250 Definitions. The definitions
contained in WAC 173-27-030 shall apply in this part also
except that the following shall apply when used in this part
of the regulations:

(1) "Permit" means any form of permission required
under the act prior to undertaking activity on shorelines of
the state, including substantial development permits, varianc-
es, conditional use permits, permits for oil or natural gas
exploration activities, permission which may be required for
selective commercial timber harvesting, and shoreline
exemptions; and

(2) "Exemption" means authorization from local
government which establishes that an activity is exempt from
substantial development permit requirements under WAC
173-27-040, but subject to regulations of the act and the
local master program.

NEW SECTION

WAC 173-27-260 Policy. These regulations should be
used by local government in carrying out enforcement
responsibilities under the act, unless local government adopts
separate rules to implement the act’s enforcement provision.

Enforcement action by the department or local govern-
ment may be taken whenever a person has violated any
provision of the act or any master program or other regula-
tion promulgated under the act. The choice of enforcement
action and the severity of any penalty should be based on the
naturé of the violation, the damage or risk to the public or
to public resources, and/or the existence or degree of bad
faith of the persons subject to the enforcement action.

NEW SECTION

WAC 173-27-270 Order to cease and desist. Local
government and/or the department shall have the authority to
serve upon a person a cease and desist order if an activity
being undertaken on shorelines of the state is in violation of
chapter 90.58 RCW or the local master program.

(1) Content of order. The order shall set forth and
contain:

(a) A description of the specific nature, extent, and time
of violation and the damage or potential damage; and

(b) A notice that the violation or the potential violation
cease and desist or, in appropriate cases, the specific
corrective action to be taken within a given time. A civil
penalty under WAC 173-27-280 may be issued with the
order.

(2) Effective date. The cease and desist order issued
under this section shall become effective immediately upon
receipt by the person to whom the order is directed.

(3) Compliance. Failure to comply with the terms of a
cease and desist order can result in enforcement actions
including, but not limited to, the issuance of a civil penalty.

NEW SECTION

WAC 173-27-280 Civil penalty. (1) A person who
fails to conform to the terms of a permit issued under RCW
90.58.140, who undertakes a development or use on shore-
lines of the state without first obtaining a permit, or who
fails to comply with a cease and desist order issued under
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these regulations may be subject to a civil penalty by local
government. The department may impose a penalty jointly
with local government, or alone only upon an additional
finding that a person:

(a) Has previously been subject to an enforcement
action for the same or similar type of violation of the same
statute or rule; or

(b) Has been given previous notice of the same or
similar type of violation of the same statute or rule; or

(c) The violation has a probability of placing a person
in danger of death or bodily harm; or

(d) Has a probability of causing more than minor
environmental harm; or

(e) Has a probability of causing physical damage to the
property of another in an amount exceeding one thousand
dollars.

(2) In the alternative, a penalty may be issued to a
person by the department alone, or jointly with local govern-
ment for violations which do not meet the criteria of
subsection (1)(a) through (e) of this section, after the
following information has been provided in writing to a
person through a technical assistance visit or a notice of
correction:

(a) A description of the condition that is not in compli-
ance and a specific citation to the applicable law or rule;

(b) A statement of what is required to achieve compli-
ance;

(c) The date by which the agency requires compliance
to be achieved;

(d) Notice of the means to contact any technical
assistance services provided by the agency or others; and

(¢) Notice of when, where, and to whom a request to
extend the time to achieve compliance for good cause may
be filed with the agency.

Furthermore, no penalty shall be issued by the depart-
ment until the individual or business has been given a
reasonable time to correct the violation and has not done so.

(3) Amount of penalty. The penalty shall not exceed
one thousand dollars for each violation. Each day of
violation shall constitute a separate violation.

(4) Aiding or abetting. Any person who, through an act
of commission or omission procures, aids or abets in the
violation shall be considered to have committed a violation
for the purposes of the civil penalty.

(5) Notice of penalty. A civil penalty shall be imposed
by a notice in writing, either by certified mail with return
receipt requested or by personal service, to the person
incurring the same from the department and/or the local
government, or from both jointly. The notice shall describe
the violation, approximate the date(s) of violation, and shall
order the acts constituting the violation to cease and desist,
or, in appropriate cases, require necessary corrective action
within a specific time.

(6) Application for remission or mitigation. Any person
incurring a penalty may apply in writing within thirty days
of receipt of the penalty to the department or local govern-
ment for remission or mitigation of such penalty. Upon
receipt of the application, the department or local govern-
ment may remit or mitigate the penalty only upon a demon-
stration of extraordinary circumstances, such as the presence
of information or factors not considered in setting the
original penalty.
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When a penalty is imposed jointly by the department
and local government, it may be remitted or mitigated only
upon such terms as both the department and the local
government agree.

NEW SECTION

WAC 173-27-290 Appeal of civil penalty. (1) Right
of appeal. Persons incurring a penalty imposed by the
department or imposed jointly by the department and local
government may appeal the same to the shorelines hearings
board. Appeals to the shorelines hearings board are contest-
ed cases subject to the provisions of chapter 34.05 RCW.
Persons incurring a penalty imposed by local government
may appeal the same to the local government legislative
authority.

(2) Timing of appeal. Appeals shall be filed within
thirty days of receipt of notice of penalty unless an applica-
tion for remission or mitigation is made to the department or
local government. If such application is made, appeals shall
be filed within thirty days of receipt of local government’s
and/or the department’s decision regarding the remission or
mitigation.

(3) Penalties due.

(a) Penalties imposed under this section shall become
due and payable thirty days after receipt of notice imposing
the same unless application for remission or mitigation is
made or an appeal is filed. Whenever an application for
remission or mitigation is made, penalties shall become due
and payable thirty days after receipt of local government’s
and/or the department’s decision regarding the remission or
mitigation. Whenever an appeal of a penalty is filed, the
penalty shall become due and payable upon completion of all
review proceedings and upon the issuance of a final decision
confirming the penalty in whole or in part.

(b) If the amount of a penalty owed the department is
not paid within thirty days after it becomes due and payable,
the attorney general, upon request of the department, shall
bring an action in the name of the state of Washington to
recover such penalty. The action shall be brought in
Thurston County or in any county in which such violator
may do business. If the amount of a penalty owed local
government is not paid within thirty days after it becomes
due and payable, local government may take actions neces-
sary to recover such penalty.

(4) Penalty recovered. Penalties recovered by the
department shall be paid to the state treasurer. Penalties
recovered by local government shall be paid to the local
government treasury. Penalties recovered jointly by the
department and local government shall be divided equally
between the department and the local government unless
otherwise stipulated in the order.

NEW SECTION

WAC 173-27-300 Criminal penalty. The