Washington State Register

July 16, 2003

OLYMPIA, WASHINGTON

ISSUE 03-14

IN THIS ISSUE

Aging and Disability Services Administration

Agriculture, Department of

Basic Health

Bellevue Community College

Central Washington University

Children’s Administration

Columbia River Gorge Commission

Community and Technical Colleges, State
Board for

Convention and Trade Center

Deaf, Washington State School for the

Eastern Washington University

Ecology, Department of

Economic Services Administration

Education, State Board of

Employment Security Department

Everett Community College

Fish and Wildlife, Department of

Health and Rehabilitative Services
Administration

Health Care Authority

Health, Department of

Hearing and Speech, Board of

Insurance Commissioner, Office of the
Labor and Industries, Department of
Licensing, Department of

Medical Assistance Administration
Natural Resources, Department of
Pilotage Commissioners, Board of
Public Employees Benefits Board
Public Instruction, Superintendent of
Revenue, Department of

Skagit Valley College

Social and Health Services, Department of
Spokane, Community Colleges of
Transportation, Department of

Utilities and Transportation Commission
Western Washington University

(Subject/Agency index at back of issue)
This issue contains documents officially
filed not later than July 2, 2003



CITATION

Cite all material in the Washington State Register by its issue number and sequence within that issue, preceded by the ac-
ronym WSR. Example: the 37th item in the August 5, 1981, Register would be cited as WSR 81-15-037.

PUBLIC INSPECTION OF DOCUMENTS

A copy of each document filed with the code reviser’s office, pursuant to chapter 34.05 RCW, is available for public in-
spection during normal office hours. The code reviser’s office is located on the ground floor of the Legislative Building in
Olympia. Office hours are from 8 a.m. to 5 p.m., Monday through Friday, except legal holidays. Telephone inquiries concern-
ing material in the Register or the Washington Administrative Code (WAC) may be made by calling (360) 786-6697.

REPUBLICATION OF OFFICIAL DOCUMENTS

All documents appearing in the Washington State Register are prepared and printed at public expense. There are no re-
strictions on the republication of official documents appearing in the Washington State Register. All news services are especial-
ly encouraged to give wide publicity to all documents printed in the Washington State Register.

CERTIFICATE

Pursuant to RCW 34.08.040, the publication of rules or other information in this issue of the Washington State Register is
hereby certified to be a true and correct copy of such rules or other information, except that headings of public meeting notices
have been edited for uniformity of style.

DENNIS W. COOPER
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STYLE AND FORMAT OF THE
WASHINGTON STATE REGISTER

'. ARRANGEMENT OF THE REGISTER

The Register is arranged in the following eight sections:

(a) PREPROPOSAL-includes the Preproposal Statement of Inquiry that will be used to solicit public
comments on a general area of proposed rule making before the agency files a formal notice.

(b) PROPOSED-includes the full text of formal proposals, continuances, supplemental notices, and
withdrawals.

(©) EXPEDITED RULE MAKING-includes the full text of the rule belng proposed using the expedited
rule-making process. Expedited rule makings are not consistently filed and may not appear in every issue
of the register.

(d) PERMANENT-includes the full text of permanently adopted rules.

(e) EMERGENCY-includes the full text of emergency rules and rescissions.

® MISCELLANEOUS-includes notice of public meetings of state agencies, rules coordinator
notifications, summaries of attorney general opinions, executive orders and emergency declarations of
the governor, rules of the state Supreme Court, and other miscellaneous documents filed with the code
reviser’s office under RCW 34.08.020 and 42.30.075.

(2 TABLE-includes a cumulative table of the WAC sections that are affected in the current year.

(h) INDEX-includes a cumulative index of Register Issues 01 through 24.

Documents are arranged within each section of the Register according to the order in which they are filed in the
code reviser’s office during the pertinent filing period. Each filing is listed under the agency name and then describes the
subject matter, type of filing and the WSR number. The three part number in the heading distinctively identifies each
document, and the last part of the number indicates the filing sequence with a section’s material.

2. PRINTING STYLE—INDICATION OF NEW OR DELETED MATERIAL
l RCW 34.05.395 requires the use of certain marks to indicate amendments to existing agency rules. This style
uickly and graphically portrays the current changes to existing rules as follows:

(a) In amendatory sections—
(i) underlined material is new material;
(ii) deleted material is ((frred-out-betweendoubleparentheses));

(b) Complete new sections are prefaced by the heading NEW SECTION;

(c) The repeal of an entire section is shown by listing its WAC section number and caption under the
heading REPEALER.

3 MISCELLANEOUS MATERIAL NOT FILED UNDER THE ADMINISTRATIVE PROCEDURE ACT

Material contained in the Register other than rule-making actions taken under the APA (chapter 34.05 RCW)
does not necessarily conform to the style and format conventions described above. The headings of these other types of
material have been edited for uniformity of style; otherwise the items are shown as nearly as possible in the form
submitted to the code reviser’s office.

4. EFFECTIVE DATE OF RULES
(a) Permanently adopted agency rules normally take effect thirty-one days after the rules and the agency
order adopting them are filed with the code reviser’s office. This effective date may be delayed or
advanced and such an effective date will be noted in the promulgation statement preceding the text of the

rule.
®) Emergency rules take effect upon filing with the code reviser’s office unless a later date is provided by
the agency. They remain effective for a maximum of one hundred twenty days from the date of filing.
(©) Rules of the state Supreme Court generally contain an effective date clause in the order adopting the

' rules.

S. EDITORIAL CORRECTIONS
Material inserted by the code reviser’s office for purposes of clarification or correction or to show the source or
history of a document is enclosed in [brackets].



2002-2003
DATES FOR REGISTER CLOSING, DISTRIBUTION, AND FIRST AGENCY ACTION

Issue . Distribution First Agency Expedited '
Number Closing Dates 1 Date Hearing Date3 Adoption4
Non-OTSand ~ Non-OTSand  OTSZor
30 p. or more 11t029 p. 10 p. max. ¢
For Non-OTS Count 20 For hearing First Agency
Inclusion in - File no later than 12:00 noon - days from - on or after Adoption Date
02 -15 Jun 26, 02 Jul 10, 02 Jul 24, 02 Aug 7, 02 Aug 27, 02 Sep 24,02
02 -16 Jul 10, 02 Jul 24, 02 Aug 7,02 Aug 21, 02 Sep 10, 02 Oct 8, 02
02 -17 Jul 24, 02 Aug 7,02 Aug 21,02 Sep 4, 02 Sep 24, 02 Oct 22, 02
02 -18 Aug 7,02 Aug 21,02 Sep 4,02 Sep 18, 02 Oct 8,02 Nov 5,02
02-19 Aug 21,02 Sep 4, 02 Sep 18,02 - Oct 2, 02 Oct 22,02 Nov.19, 02
02 -20 Sep 4,02 Sep 18, 02 Oct 2,02 Oct 16, 02 Nov 5,02 Dec 3, 02
02 -21 Sep 25, 02 Oct 9, 02 Oct 23,02 Nov 6, 02 Nov 26,02 Dec 24,02
02 .22 Oct 9, 02 Oct 23,02 Nov 6, 02 : Nov 20, 02 Dec 10,02 E Jan 7,03
02 .23 Oct 23,02 Nov 6, 02 Nov 20, 02 Dec 4, 02 Dec 24,02 Jan 22,03
02 -24 Nov 6, 02 Nov 20, 02 Dec 4,02 Dec 18,02 Jan 7,03 Feb 4, 03
03 -01 Nov 21, 02 Dec 5, 02 Dec 19, 02 Jan 2, 03 Jan 22,03 Feb 19, 03
03 -02 Dec 5, 02 Dec 19, 02 Jan 2, 03 Jan 15, 03 Feb 4,03 Mar 4, 03
03 -03 Dec 26, 02 Jan 8, 03 Jan 22,03 Feb 5, 03 Feb 25,03 Mar 25, 03
03 -04 Jan 8, 03 Jan 22, 03 Feb 5, 03 Feb 19,03 Mar 11, 03 Apr 8, 03
03 -05 Jan 22,03 Feb 5,03 Feb 19, 03 Mar5, 03 Mar 25, 03 Apr 22,03
03 - 06 Feb 5, 03 Feb 19, 03 Mar 5, 03 Mar 19, 03 Apr 8,03 May 6, 03
03 - 07 Feb 19, 03 Mar 5, 03 Mar 19, 03 - Apr2,03 Apr 22,03 May 20, 03
03 - 08 Mar 5, 03 Mar 19, 03 Apr2,03 Apr 16, 03 May 6, 03 Jun 3, 03
03 -09 Mar 26, 03 Apr9, 03 Apr 23,03 May 7, 03 May 27, 03 Jun 24, 03
03 -10 Apr 9,03 Apr 23,03 May 7, 03 May 21, 03 Jun 10, 03 Jul 8,03
03 - 11 Apr 23,03 May 7, 03 May 21, 03 Jun 4, 03 Jun 24, 03 Jul 22, 03
03 -12 May 7, 03 May 21, 03 Jun 4, 03 Jun 18, 03 Jul 8, 03 Aug 5, 03
03 .13 May 21, 03 Jun 4,03 Jun 18, 03 Jul 2, 03 Jul 22, 03 Aug 19, 03
03 -14 Jun 4, 03 Jun 18, 03 Jul 2,03 Jul16, 03 Aug$, 03 Sep 3,03
03 -15 Jun 25, 03 Jul 9, 03 Jul 23, 03 Aug 6, 03 Aug 26, 03 Sep 23,03
03 -16 Jul 9, 03 Jul 23,03 Aug 6,03 Aug 20, 03 Sep 9, 03 Oct 7,03
03 - 17 Jul 23,03 Aug6,03 Aug 20, 03 Sep 3,03 Sep 23,03 Oct 21,03
03 -18 Aug 6, 03 Aug 20,03 Sep 3,03 Sep 17,03 Oct7,03 Nov 4, 03
03 -19 Aug 20,03 Sep 3,03 Sep 17,03 Oct 1,03 Oct 21,03 Nov 18, 03
03 -20 Sep 3,03 Sep 17,03 Oct 1,03 Oct 15,03 Nov 4, 03 Dec 2, 03
03 -21 Sep 24,03 Oct 8, 03 Oct 22,03 Nov 5,03 Nov 25, 03 Dec 23, 03
03 -22 Oct 8,03 Oct 22, 03 Nov 5,03 . Nov 19,03 Dec 9, 03 Jan 6, 04
03 -23 Oct 22,03 Nov 5, 03 Nov 19, 03 Dec 3,03 Dec 23, 03 Jan 20, 04

03 -24 Nov 5, 03 Nov 19, 03 Dec 3, 03 Dec 17,03 Jan 6, 04 Feb 3, 04

1
All documents are due at the code reviser’s office by 12:00 noon on or before the applicable closing date for inclusion in a particular issue of the Register; see
WAC 1-21-040.

2
A filing of any length will be accepted on the closing dates of this column if it has been prepared and completed by the order typing service (OTS) of the code
reviser’s office; see WAC 1-21-040. Agency-typed material is subject to a ten page limit for these dates; longer agency-typed material is subject to the earlier
3 non-OTS dates.

At least twenty days before the rule-making hearing, the agency shall cause notice of the hearing to be published in the Register; see RCW 34.05.320(1). These
dates represent the twentieth day after the distribution date of the applicable Register.

4
A minimum of forty-five days is required between the distribution date of the Register giving notice of the expedited adoption and the agency adoption date. No

hearing is required, but the public may file written objections. See RCW 34.05.230 and 1.12.040. '



REGULATORY FAIRNESS ACT

The Regulatory Fairness Act, chapter 19.85 RCW, was enacted in 1982 to minimize the impact
of state regulations on small business. Amended in 1994, the act requires a small business
economic impact analysis of proposed rules that impose more than a minor cost on twenty
percent of the businesses in all industries, or ten percent of the businesses in any one industry.
The Regulatory Fairness Act defines industry as businesses within a four digit SIC classification,
and for the purpose of this act, small business is defined by RCW 19.85.020 as "any business
entity, including a sole proprietorship, corporation, partnership, or other legal entity, that is owned
and operated independently from all other businesses, that has the purpose of making a profit,
and that has fifty or fewer employees."

Small Business Economic Impact Statements (SBEIS)

A small business economic impact statement (SBEIS) must be prepared by state agencies when
a proposed rule meets the above criteria. Chapter 19.85 RCW requires the Washington State
Business Assistance Center (BAC) to develop guidelines for agencies to use in determining
whether the impact of a rule is more than minor and to provide technical assistance to agencies
in developing a SBEIS. All permanent rules adopted under the Administrative Procedure Act,
chapter 34.05 RCW, must be reviewed to determine if the requirements of the Regulatory
Fairness Act apply; if an SBEIS is required it must be completed before permanent rules are filed
with the Office of the Code Reviser.

Mitigation

In addition to completing the economic impact analysis for proposed rules, state agencies must
take reasonable, legal, and feasible steps to reduce or mitigate the impact of rules on small
businesses when there is a disproportionate impact on small versus large business. State agencies
are encouraged to reduce the economic impact of rules on small businesses when possible and
when such steps are in keeping with the stated intent of the statute(s) being implemented by
proposed rules. Since 1994, small business economic impact statements must contain a list of
the mitigation steps taken, or reasonable justification for not taking steps to reduce the impact
of rules on small businesses.

When is an SBEIS Required?
When:

The proposed rule has more than a minor (as defined by the BAC) economic impact on
businesses in more than twenty percent of all industries or more than ten percent of any one

industry.
When is an SBEIS Not Required?
When:

The rule is proposed only to comply or conform with a federal law or regulation, and the state
has no discretion in how the rule is implemented;

There is less than minor economic impact on business;

The rule REDUCES costs to business (although an SBEIS may be a useful tool for demonstrating
this reduced impact); '

+ The rule is adopted as an emergency rule, although an SBEIS may be required when an
emergency rule is proposed for adoption as a permanent rule; or

The rule is pure restatement of state statute.



RULE-MAKING PROCESS
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_ WSR 03-14-021
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed June 20, 2003, 10:44 a.m.]

Subject of Possible Rule Making: Chapter 308-96A
WAC, Vehicle licenses, to include but not limited to WAC
308-96A-026, 308-96A-099, and 308-96A-136.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110, 46.16.135, 46.16.225, 46.16.490,
46.16.276, 46.16.060, 43.17.060, 46.16.600.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule making may be
required as result of this review in accordance with Executive
Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Negotiated rule

' making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting by mail Katherine Iyall Vasquez, Rules
Manager, Title and Registration Services, Vehicles Services,
Mailstop 48001, P.O. Box 2957, Olympia, WA 98507-2957,
or by phone (360) 902-3718, fax (360) 664-0831, TTY (360)
664-8885, e-mail kvasquez@dol.wa.gov.

. June 20, 2003

D. McCurley, Administrator
Title and Registration Services

WSR 03-14-022
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed June 20, 2003, 10:45 a.m.]

Subject of Possible Rule Making: Chapter 308-56A
WAC, Certificates of title—Motor vehicles, etc., to include
but not limited to WAC 308-56A-150, 308-56A-160, 308-
56A-210, 308-56A-455, and 308-56A-460.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.01.110, 46.12.040, 46.16.216.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule making may be
required as a result of this review in accordance with Execu-
tive Order 97-02.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting by mail Katherine Iyall Vasquez, Rules
Manager, Title and Registration Services, Vehicle Services,
Mailstop 48001, P.O. Box 2957, Olympia, WA 98507-2957,

Negotiated rule

WSR 03-14-023

or by phone (360) 902-3718, fax (360) 664-0831, TTY (360)
664-8885, e-mail kvasquez@dol.wa.gov.
June 20, 2003

D. McCurley, Administrator
Title and Registration Services

WSR 03-14-023
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF ECOLOGY
{Order 03-05—Filed June 20,2003, 10:48 a.m.]

Subject of Possible Rule Making: This rule making will
amend chapter 173-503 WAC, Skagit River instream flow
rule. As a result of an interim memorandum of agreement
recently signed by the Department of Ecology, City of Ana-
cortes, PUD No. 1 of Skagit County, Skagit County, the
Sauk-Suiattle Indian Tribe, the Upper Skagit Indian Tribe
and the Swinomish Indian Tribal Community, ecology has
agreed to initiate and conduct, and the other parties agree to
support, rule making to amend chapter 173-503 WAC solely
for the purpose of allowing exempt wells to be used in por-
tions of the Lower Skagit Basin and all of the Upper Skagit
Basin when mitigation is provided under an ecology
approved mitigation plan.

This CR-101 expands the geographic area (i.e. portions
of the Lower Skagit Basin) that may be covered under the
proposed rule making. A previous CR-101 for ecology,
Order 03-05 was published as WSR 03-10-011.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 90.54 RCW, Water Resources Act of 1971;
chapter 90.22 RCW, Minimum water flows and levels; chap-
ter 173-500 WAC, Water resources management program;
and chapter 173-503 WAC, Instream resources protection
program—ILower and Upper Skagit water resources inven-
tory area (WRIA 3 and 4).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: RCW 90.44.050 authorizes
withdrawal of public ground waters of the state in an amount
not to exceed 5,000 gallons per day for certain purposes with-
out obtaining a permit from the Department of Ecology to
appropriate such waters. These withdrawals to the extent
regularly used beneficially are entitled to a right equal to that
established by a permit issued under the provisions of chapter
90.44 RCW. Minimum instream flows established in chapter
173-503 WAC create a water right with a priority date as of
the date the rule was established (April 14, 2001). Those
flows are senior to any new exempt withdrawals begun after
the rule. A rule amendment is necessary to create a new
administrative framework to allow new exempt withdrawals
that are mitigated to be used without interruption from the
senior instream flow right.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Ecology has exclusive statutory authority under chapter
90.22 RCW to establish minimum instream water flows.
Consuttation will occur with the Washington Department of
Fish and Wildlife.

Preproposal

PREPROPOSAL



PREPROPOSAL

WSR 03-14-024

Process for Developing New Rule: Interested parties
from the Skagit River Basin and ecology have signed an
interim memorandum of agreement. During rule making,
draft language will be reviewed by local interested parties,
primarily signature governments to the interim memorandum
of agreement before the filing of the CR-102. A press release
and focus sheet will be written and distributed to mailing lists
and e-mail lists. A public hearing will be held to solicit com-
ments from other interested parties.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Dan Swenson, Department of Ecology,
Northwest Regional Office, 3190 160th Avenue S.E., Belle-
vue, WA 98008-5452, (425) 649-7270, dswed61@ecy.wa.
gov, fax (425) 649-7098.

June 20, 2003

Joe Stohr

Water Resources
Program Manager

WSR 03-14-024
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed June 20, 2003, 11:22 a.m.]

Subject of Possible Rule Making: Amending chapter
196-27A WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.43.035.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: An amendment to this rule is
necessary as part of the reorganization of many of the board
rules and would add a new section to this rule regarding the
practice of land surveying.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joe Vincent, Jr., P.O. Box 9025, Olym-
pia, WA 98507-9025, phone (360) 664-1567, fax (360) 664-
1575, e-mail engineers@dol.wa.gov. Comments may be
submitted through regular mail, phone, fax or e-mail. Draft
language of rule amendments will be distributed to the
board’s list of interested persons.

June 20, 2003

George A. Twiss
Executive Director
Board of Registration for

Professional Engineers and Land Surveyors

Preproposal
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WSR 03-14-027
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF TRANSPORTATION
[Filed June 20, 2003, 11:57 a.m.]

Subject of Possible Rule Making: WAC 468-38-110
Escort vehicle requirements, is being proposed for change to
clarify existing procedures. Clarification has been deemed
necessary by the Pilot Escort Oversight Committee (PEOC)
in order to provide a more sound basis for training in the
pilot/escort vehicle operator training program.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 46.44.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The current WAC has cer-
tain ambiguities that have resulted in varying interpretations
by instructors of pilot/escort vehicle operator training. The
PEOQOC has undertaken the review of the rule in order to
remove the ambiguities.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Washington State Patrol (WSP) and the WSDOT,
along with industry, are represented on the PEOC, and will be
a part [of] developing and coordinating the clarifying revi-
sions.

Process for Developing New Rule: Developed in a com-
mittee of regulatory and industry representatives.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Barry Diseth, Motor Carrier Services,
Washington State Department of Transportation, P.O. Box
47367, Olympia, WA 98504-7367, e-mail disethb@wsdot.
wa.gov, phone (360) 704-6340, fax (360) 704-6350.

June 17, 2003
John F. Conrad
Assistant Secretary

Engineering and Regional Operations

WSR 03-14-032
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed June 23, 2003, 2:20 p.m.]

Subject of Possible Rule Making: WAC 246-926-020
General provisions, 246-926-140 Approved schools, 246-
926-180 Parenteral procedures, 246-926-190 State examina-
tion/examination waiver/examination application deadline,
and 246-926-990 Certification and registration fees and
renewal cycle.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.84.040.

Reasons Why Rules on this Subject may be Needed and
‘What They Might Accomplish: The rules need to be updated
to reflect the changes/advances in technology. Updating the
rules may help ensure that certified radiologic technologists
stay in compliance with the statute while ensuring that the
public receives a higher standard of care.
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Process for Developing New Rule: Collaborative rule
making, public meetings and mailings to interested persons.

Interested parties can participate in the decision to adopt

the new rule and formulation of the proposed rule before pub-

lication by contacting Holly Rawnsley, Program Manager,

P.O. Box 47869, Olympia, WA 98504-7869, phone (360)

236-4941, fax (360) 236-2406, e-mail Holly.Rawnsley

@doh.wa.gov. Interested persons can participate through

meetings and by submitting written comments.

June 23, 2003

Mary C. Selecky

Secretary

WSR 03-14-039
PREPROPOSAL STATEMENT OF INQUIRY
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed June 23, 2003, 4:41 p.m)]

Subject of Possible Rule Making: WAC 392-140-970
through 392-140-974, Finance—Special allocations—Salary
bonus for teachers who attain certification by the National
Board for Professional Teaching Standards.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28A.150.290(1).

"~ Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Rule changes are needed to
implement provisions in the 2003-05 state biennial operating
budget.

Process for Developing New Rule: Early solicitation of
public comments and recommendations respecting new,
amended or repealed rules, and consideration of the com-
ments and recommendations in the course of drafting rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by sending written comments to Rules Coordinator,
Legal Services, Office of Superintendent of Public Instruc-
tion, P.O. Box 47200, Olympia, WA 98504-7200, fax (360)
753-4201, TTY (360) 664-3631. For telephone assistance
contact Ross Bunda, (360) 725-6308.

June 23, 2003

Dr. Terry Bergeson
Superintendent of
Public Instruction

WSR 03-14-041
PREPROPOSAL STATEMENT OF INQUIRY
WESTERN WASHINGTON UNIVERSITY
[Filed June 24, 2003, 9:47 a.m.]

Subject of Possible Rule Making: Chapter 516-60
WAC, Admission and registration procedures.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 28B.35.120(12).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: (1) A recent court decision

WSR 03-14-057

has prompted the university to establish regulations on waiv-
ers of tuition and fees.

(2) General housekeeping measures.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study; and
public hearing. :

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Suzanne Baker, Rules Coordinator,
Western Washington University, 516 High Street, Old Main
335, Bellingham, WA 98225-9015, phone (360) 650-3117,
fax (360) 650-6197.

June 23, 2003
Suzanne Baker
Rules Coordinator

WSR 03-14-047
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed June 24, 2003, 2:45 p.m.}

Subject of Possible Rule Making: Fee adjustment to
WAC 308-129-110, regulating sellers of travel.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 19.138.170, 43.24.023, and 43.24.086.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Fee structure review.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None. )

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Randy Renfrow, Business and Profes-
sion Division, Sellers of Travel Section, P.O. Box 9026,
Olympia, WA 98507-9026, phone (360) 664-6634, fax (360)
570-4956, e-mail plssunit@dol.wa.gov. Additional informa-
tion will be posted on the sellers of travel Internet website at
www.dol.wa.gov/plss/sotfront.htm.

June 24, 2003
Randy Renfrow

Program Licensing Manager

WSR 03-14-057

WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Rehabilitative Services Administration)
[Filed June 25, 2003, 4:23 p.m.}

The Health and Rehabilitative Services Administration,
Division of Vocational Rehabilitation would like to withdraw
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preproposal statement of inquiry filed as WSR 02-19-023,
filed on September 2, 2002.

Brian Lindgren, Manager

Rules and Policies Assistance Unit

WSR 03-14-058
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 25, 2003, 4:24 p.m.]

The Medical Assistance Administration would like to
withdraw the CR-101, preproposal statement of inquiry, filed
as WSR 02-01-101 on December 17, 2001.

Brian Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-14-059
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Rehabilitative Services Administration)
[Filed June 25, 2003, 4:25 p.m.]

Subject of Possible Rule Making: Psychiatric indigent
inpatient program.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 71.05.560, 71.24.035, and 71.34.800.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To establish eligibility stan-
dards for persons who need emergent psychiatric inpatient
care and have no financial resources.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The DSHS Medical Assistance Administration regu-
lates other eligibility standards that are similar to this process.
DSHS-Economic Services Administration will determine the
person eligibility based on criteria established by this rule.

Process for Developing New Rule: The division is
working with the Medical Assistance Administration (MAA)
and Economic Services Administration (ESA) on the estab-
lishment of this new eligible standard. The division coordi-
nates with Economic Services Administration and Medical
Assistant Administration on implementing the new standard
and payment issues. The notice was sent to external stake-
holders including community hospitals and regional support
networks. There were several meetings with the internal
stakeholders to discuss the new criteria and ensure the
smooth implementation of the new program. A memo was
sent out to the community hospitals and posted on the MAA
website to inform them of the new program.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Debbie Kingery, Mental Health Divi-

Preproposal
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sion, P.O. Box 45320, Olympia, WA 98504-5320, phone
(360) 902-0778, fax (360) 902-0809.

June 25, 2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

WSR 03-14-068
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
FISH AND WILDLIFE
[Filed June 26, 2003, 11:36 a.m.]

Subject of Possible Rule Making: Recreational and
commercial shellfish rules.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 77.12.047.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Changes in crab reporting
rules, as well as better understanding of crab molting cycles,
has reduced the need to enforce soft shell crab as a criminal
violation.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Agency study.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Lew Atkins, Fish Program, Assistant
Director, 600 Capitol Way North, Olympia, WA 98501-
1091, phone (360) 902-2651. Contact by August 14.
Expected proposal filing August 15.

June 26, 2003

Evan Jacoby
Rules Coordinator

WSR 03-14-077
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 27, 2003, 2:04 p.m.]

Subject of Possible Rule Making: WAC 388-416-0015,
388-418-0005, 388-418-0025, and 388-434-0005.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.09.530, and the 2003 state sup-
plemental budget included a provision to eliminate continu-
ous eligibility for children and implement six month reviews
for family and children’s medical programs.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: To initiate six month eligi-
bility reviews for DSHS/MAA clients of family and chil-
dren’s medical programs; and to eliminate continuous eligi-
bility for children.
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Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary Wood, P.O. Box 45534, Olym-
pia, WA 98504-5534, phone (360) 725-1329, e-mail woodme
@dshs.wa.gov, fax (360) 664-0910, TDD 1-800-848-5429.

June 27, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-14-078
PREPROPOSAL STATEMENT OF INQUIRY

DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Medical Assistance Administration)
[Filed June 27, 2003, 2:04 p.m.]

Subject of Possible Rule Making: WAC 388-530-1850
Drug utilization and education (DUE) council.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.057, and 74.08.090.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The DUE council is being
renamed the Pharmacy and Therapeutics Committee. The
Pharmacy and Therapeutics Committee will serve the consol-
idated prescription drug project of Health Care Authority,
MAA, and Department of Labor and Industries; and serve as
MAA’s drug utilization review board.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Department of Health, Washington State Board of
Pharmacy.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Myra Davis, Program Manager, P.O.
Box 45533, Olympia, WA 98504-5533, phone (360) 725-
1306, e-mail daviss@dshs.wa.gov, fax (360) 586-9727, TDD
1-800-848-5429.
. June 27,2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

WSR 03-14-080

WSR 03-14-079
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 27, 2003, 2:05 p.m.]

Subject of Possible Rule Making: Premiums—Chil-
dren's medical, chapter 388-505 WAC and/or other related
rules as appropriate.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090 and 74.09.055, chapter 14, Laws of
2003.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The proposed language is
required to implement the premium requirement for optional
children as allowed by HB 2285 (chapter 14, Laws of 2003).

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: This amendment will comply with federal requirements
under a proposed waiver.

Process for Developing New Rule: The department
invites the interested public to review and provide input on
the draft language of this rule. Draft material and informa-
tion about how to participate may be obtained from the
department representative listed below. The department will
distribute draft material for an internal and external review
process. All comments are taken into consideration before
issuance of the final rule.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Joanie Scotson, Program Manager,
P.O. Box 45534, Olympia, WA 98504-5534, phone (360)
725-1330, e-mail scotsjk @dshs.wa.gov, fax (360) 586-0910,
TDD 1-800-848-5429.

June 27, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-14-080
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed June 27, 2003, 2:05 p.m.]

Subject of Possible Rule Making: The department's
Division of Employment and Assistance Programs will
amend all necessary sections of WAC 388-468-0005 Resi-
dency, to prohibit the receipt of benefits from Washington
state while receiving comparable benefits from another state.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.04.050, 74.04.500, 74.04.510, and 74.08.-
090; 7 C.F.R., Chapter II, Part 273.3.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department must adopt
rules to be consistent with federal regulations for the receipt
of benefits.
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WSR 03-14-095

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Agriculture, Food and

" Nutrition Service (FNS) publishes federal regulations for the

food stamp program in the Federal Register. Rules published
in the Federal Register are incorporated into the United States
Code of Federal Regulations. FNS also issues administrative
notices to inform states of new program requirements that are
not yet in the United States Code of Federal Regulations.
DSHS incorporates these regulations and exercises state
options-by adopting administrative rules for food assistance
benefits in Washington state.

Process for Developing New Rule: DSHS welcomes the
public to take part in developing the rules. Anyone interested
should contact the staff person identified below. At a later
date, DSHS will file proposed rules with the Office of the
Code Reviser with a notice of proposed rule making. ‘A copy
of the proposal will be sent to everyone on the mailing list
and to anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Ken Adney, Division of Employment
and Assistance Programs, Lacey Government Center, P.O.
Box 45470, Olympia, WA 98504-4570, phone (360) 413-
3264, fax (360) 413-3493, e-mail adneykp @dshs.wa.gov.

June 27, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-14-095
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF LICENSING
[Filed June 30, 2003, 3:05 p.m.}

Subject of Possible Rule Making: Vessel dealer registra-
tion application form, WAC 308-90-040.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 88.02.100.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: RCW 88.02.060 requires eli-
gibility for a vehicle dealer license to be determined by the
department’s rules. The submission of a criminal history with
the vessel dealer license application will serve to solidify the
integrity of the industry and the license application process.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule:
making.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Gail Saul, Department of Licensing,
Dealer and Manufacturer Services, P.O. Box 9039, Olympia,
WA 98507, phone (360) 664-6460, fax (360) 586-6703, e-
mail gsaul@dol.wa.gov.

Negotiated rule

June 24, 2003
Mykel D. Gable
Administrator

Preproposal
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WSR 03-14-096
PREPROPOSAL STATEMENT OF INQUIRY
HEALTH CARE AUTHORITY
[Order 3-02—Filed June 30, 2003, 3:28 p.m.}

Subject of Possible Rule Making: Rules effectuating
prescription drug projects as provided for in chapter 41.05
RCW including, but not limited to programs established by
the 2003 legislature at SB 6088 (chapter 29, Laws of 2003).
These may include an evidence-based prescription drug pro-
gram, negotiation of discounts from pharmaceutical manu-
facturers, practitioner endorsement and use of a prescription
drug preferential list, establishment and governance of an
independent pharmacy and therapeutics committee to evalu-
ate the effectiveness of prescription drugs, as well as a clear-
ing house for information on prescription drug discount plans
and a senior discount program.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 41.05.160.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These rules will govern
development of prescription drug programs established pur-
suant to chapter 41.05 RCW and are necessary to implement
SB 6088 (chapter 29, Laws of 2003) as passed by the 2003

legislature. It is anticipated that a new chapter 182-50 WAC

will be set aside for regulation of these projects.

Other Federal and State Agencies that Regulate this Sub-
Ject and the Process Coordinating the Rule with These Agen-
cies: RCW 41.05.011(2), as amended by SB 6088 (chapter
29, Laws of 2003), defines "state purchased health care" to
include purchases made by several Washington state agen-
cies including the Departments of Social and Health Services,
Health, Labor and Industries, Corrections, Veterans Affairs,
local school districts as well as the basic health and public
employee programs administered by the Health Care Author-

ity. :

Process for Developing New Rule: These rules will be
adopted after discussions with affected agencies and the pub-
lic.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Duane Thurman, Health Care Author-
ity, 1511 Third Avenue, Suite 201, Mailstop TB-51, Seattle,
WA 98101-3662, phone (360) 521-2036, fax (360) 521-
2001.

June 30, 2003
Melodie Bankers

Rules Coordinator
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WSR 03-14-098
WITHDRAWAL OF
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed June 30, 2003, 3:39 p.m.]

The Aging and Disability Services Administration
would like to withdraw preproposal statement of inquiry,
filed as WSR 03-11-088 on May 21, 2003. This CR-101
relates to WAC 388-71-0194.

Brian Lindgren, Manager

Rules and Policies Assistance Unit

WSR 03-14-099
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Disability Services Administration)
[Filed June 30, 2003, 3:40 p.m.}

Subject of Possible Rule Making: Amending WAC 388-
71-0194, 388-71-0415, 388-71-0440, and 388-72A-0060;
and repealing WAC 388-71-0405. These amendments are
intended to comply with legislative and budget requirements
as described in ESSB 5404 and HB 1753 and as appropriated
in the 2003-05 operating budget.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 74.08.090, 74.04.050, 74.04.057, 74.04.200,
74.09.520, 74.39.020, and 74.39A.090; ESSB 5404; HB
1753 (chapter 140, Laws of 2003).

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: These amendments are
intended to comply with legislative and budget requirements
as described in ESSB 5404 and HB 1753 and as appropriated
in the 2003-05 operating budget;

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: Federal Centers for Medicaid and Medicare Services
(CMS).

Process for Developing New Rule: The department wel-
comes public participation in the development of DSHS
rules. Anyone interested should contact the person listed
below. At alater date, DSHS will file proposed rules with the
Office of the Code Reviser with a notice of proposed rule
making. A copy of the proposal will be sent to everyone on
the mailing list and anyone who requests a copy.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Kristi Knudsen, P.O. Box 45600,
Olympia, WA 98504-5600, (360) 725-2537, fax (360) 438-
8633, knudskl @dshs.wa.gov.

June 30, 2003

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

WSR 03-14-124

WSR 03-14-123
PREPROPOSAL STATEMENT OF INQUIRY
STATE BOARD FOR
COMMUNITY AND TECHNICAL COLLEGES
{Filed July 1,2003, 8:40 a.m.]

Subject of Possible Rule Making: Title 131 WAC, gov-
erning Washington’s community and technical college sys-
tem.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 28B.50 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: Policy might need to be
developed in the area of tuition and fees and excess credits
taken at institutions of higher education as a result of the
2003 legislative session.

Process for Developing New Rule: Normal rule-making
process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting DelRae Oderman, Executive Assistant
and Agency Rules Coordinator, State Board for Community
and Technical Colleges, P.O. Box 42495, Olympia, WA
98504-2495.

July 1, 2003

DelRae Oderman
Executive Assistant
Agency Rules Coordinator

WSR 03-14-124
PREPROPOSAL STATEMENT OF INQUIRY

STATE BOARD FOR
COMMUNITY AND TECHNICAL COLLEGES

[Filed July 1, 2003, 8:42 a.m.]

Subject of Possible Rule Making: Title 131 WAC, gov-
erning Washington’s community and technical college sys-
tem.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapter 28B.50 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: 1. RCW 28B.50.090 charges
the State Board for Community and Technical Colleges with
the responsibility to establish minimum standards for instruc-
tional personnel.

2. To align certification requirements for professional-
technical faculty with their published skill standards.

Process for Developing New Rule: Normal rule-making
process.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting DelRae Oderman, Executive Assistant
and Agency Rules Coordinator, State Board for Community

Preproposal
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and Technical Colleges, P.O. Box 42495, Olympia, WA
98504-2495.

July 1, 2003

DelRae Oderman

Executive Assistant

Agency Rules Coordinator

WSR 03-14-135
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed July 2, 2003, 8:22 a.m.]

Subject of Possible Rule Making: Most Department of
Agriculture programs operate on a "fee for service” basis.
During the 2003 legislative session, the Washington state leg-
islature passed legislation, chapter 25, Laws of 2003 (ESSB
5404), which was signed by Governor Locke on June 26,
2003, authorizing the department to sufficiently increase
department fees to ensure that department programs will be
able to cover the full cost of providing program services. As
a result, the department, with the support of the Washington
state fruit tree nursery industry, plans to amend chapter 16-
401 WAC, Nursery inspection fees, to increase the annual
assessment on fruit tree material. The department also plans
to amend chapter 16-401 WAC to require that licensed nurs-
eries maintain accurate records of fruit tree sales. Finally, the
department will propose amending chapter 16-350 WAC,
Registration and certification of fruit tree planting stock, to
delete the fruit tree material assessment amount, since it is
already specified in chapter 16-401 WAC, and to correct an
RCW reference in chapter 16-350 WAC.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: Chapters 15.13, 15.14, and 34.05 RCW.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: This proposal is in response
to the fruit tree nursery industry’s recommendation that the
current assessment rate be increased from 1% to 2%. Dou-
bling the assessment will generate $200,000 additional pro-
gram revenue per year, an amount necessary to support the
services of the fruit tree certification program. This increased
assessment will also allow the program to continue to facili-
tate the movement of virus-tested fruit trees in both domestic
and international markets and to continue to assist in keeping
Washington state orchards free of harmful virus diseases.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: None.

Process for Developing New Rule: Department staff
will discuss any proposed fee increases, as well as other pro-
posed amendments, with affected stakeholders. Affected
stakeholders will also have an opportunity to submit written
comments on the proposed rules during the public comment
period and will be able to present oral testimony at the public
hearing.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Mary A. Martin Toohey, Assistant
Director, Washington State Department of Agriculture, Plant

Preproposal
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Protection Division, P.O. Box 42560, Olympia, WA 98504-

2560, phone (360) 902-1907, fax (360) 902-2094, e-mail

mtoohey @agr.wa.gov; and Tom Wessels, Plant Services

Program Manager, Washington State Department of Agricul-

ture, Plant Protection Division, P.O. Box 42560, Olympia,

WA 98504-2560, phone (360) 902-1984, fax (360) 902-
2094, e-mail twessels @agr.wa.gov.

July 2, 2003

Mary A. Martin Toohey

Assistant Director

WSR 03-14-140
PREPROPOSAL STATEMENT OF INQUIRY
EMPLOYMENT SECURITY DEPARTMENT
[Filed July 2, 2003, 8:59 a.m.]

Subject of Possible Rule Making: Adopt rules to imple-
ment the changes contained in chapter 4, Laws of 2003 2nd
sp.s. (2ESB 6097) to the unemployment compensation pro-
gram. Interpretive rules will clarify requirements related to
Job separations due to voluntary quits and discharges, penal-
ties for gross misconduct, part-time workers, job search
requirements, and the calculation of maximum benefits pay-
able. Rules will be adopted to define terms. Existing rules
related to job separations, job search requirements, and suit-
able work will be amended.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 50.12.010, 50.12.040, and section 34, chapter
4, Laws of 2003 2nd sp.s.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The legislation substantively
revises the state laws that govern an individual’s eligibility
for unemployment benefits. These changes represent signif-
icant changes to the decision-making process. Interpretive
rules will be needed to clarify how eligibility will be deter-
mined under the new laws. Existing rules apply only to
claims filed prior to January 4, 2004, and must be amended to
reflect the new statutes. The calculation of maximum bene-
fits payable needs to be clarified in terms of how it is calcu-
lated and the effective date of any change. The rules will
clarify for claimants and employers how the department will
implement those sections of the legislation that pertain to job
separations, job search requirements, suitable work, and the
calculation of maximum benefits payable.

Other Federal and State Agencies that Regulate this Sub-
jectand the Process Coordinating the Rule with These Agen-
cies: The United States Department of Labor (USDOL)
reviews the state’s administration of the unemployment insur-
ance program to ensure conformity to federal statutes and
regulations. The state has broad flexibility in the implemen-
tation of unemployment insurance laws as long as conformity
is maintained. The proposed regulations will be shared with
USDOL prior to adoption.

Process for Developing New Rule: The department
intends to hold informal meetings with stakeholders and
interested parties to obtain input on the proposed rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
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lication. Persons interested in attending meetings to discuss

the proposed rules should contact Juanita Myers, Unemploy-

ment Insurance Rules Coordinator, Employment Security

Department, P.O. Box 9046, Olympia, WA 98507-9046,

phone (360) 902-9665, fax (360) 902-9799, e-mail jmyers
@esd.wa.gov.

June 30, 2003

Dr. Sylvia P. Mundy

Commissioner

WSR 03-14-141
PREPROPOSAL STATEMENT OF INQUIRY
EMPLOYMENT SECURITY DEPARTMENT
(Filed July 2, 2003, 9:00 am]

Subject of Possible Rule Making: Adopt rules to imple-
ment the changes contained in chapter 4, Laws of 2003 2nd
sp.s. (2ESB 6097) to the unemployment compensation sys-
tem. Interpretive rules will clarify requirements related to
effective dates, voluntary contributions, benefit charging,
employer penalties, and establishing reasonable audit
expenses. Rules will be adopted to define terms. Existing
rules related to successor employers, penalties, and benefit
charging will be amended.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 50.12.010, 50.12.040, and section 34, chapter
4, Laws 0of 2003 2nd sp.s.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The legislation revises the
unemployment compensation system through creation of
forty rate classes for determining employer contribution
rates. It also amends statutes related to benefit charging, the
social cost factor rate, predecessor-successor employers, and
employer penalties. Substantive and interpretive rules are
needed to clarify tax rates, effective dates of various provi-
sions, establish a table of employer penalties and audit
expenses, and define terms. Existing rules must be amended
to reflect the new statutes. The rules will clarify for employ-
ers how the department will implement those sections of the
legislation that pertain to rate calculations, voluntary contri-
butions, benefit charging, and penalties for employers who
fail to comply with statute.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The United States Department of Labor (USDOL)
reviews the state’s administration of the unemployment insur-
ance program to ensure conformity to federal statutes and
regulations. The state has broad flexibility in the implemen-
tation of unemployment insurance laws as long as conformity
is maintained. The proposed regulations will be shared with
USDOL prior to adoption.

Process for Developing New Rule: The department
intends to hold informal meetings with stakeholders and
interested parties to obtain input on the proposed rules.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication. Persons interested in attending meetings to discuss
the proposed rules should contact Juanita Myers, Unemploy-

WSR 03-14-142

ment Insurance Rules Coordinator, Employment Security
Department, P.O. Box 9046, Olympia, WA 98507-9046,
phone (360) 902-9665, fax (360) 902-9799, e-mail jmyers
@esd.wa.gov.

June 30, 2003

Dr. Sylvia P. Mundy

Commissioner

WSR 03-14-142
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF AGRICULTURE

[Filed July 2, 2003, 10:19 a.m.]

Subject of Possible Rule Making: Chapter 16-449
WAC, Washington controlled atmosphere storage require-
ments for winter pears; chapter 16-459 WAC, Controlled
atmosphere storage; and chapter 16-690 WAC, Fruit storage.

Statutes Authorizing‘the Agency to Adopt Rules on this
Subject: Chapter 15.17 RCW, Standards of grades and
packs; chapter 34.05 RCW, Administrative Procedure Act.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: The department has con-
ducted a rule review mandated by Executive Order 97-02 and
concluded that chapters 16-449, 16-459, and 16-690 WAC
should be:

e Combined into one Washington Administrative

Code chapter in order to streamline the regulations
and eliminate redundancies.

+  Rewritten and reformatted so the rules are easier to
understand, use and administer.

« Updated to reflect current industry practice and
technology.

Other Federal and State Agencies that Regulate this Sub-
ject and the Process Coordinating the Rule with These Agen-
cies: The Washington State Department of Agriculture is the
only agency that regulates the subject of these rules.

Process for Developing New Rule: Fruit and vegetable
inspection program staff will develop proposed rule language
utilizing industry recommendations. Industry representatives
will review the proposed rule language once it is developed.
Finally, members of the industry and the general public will
have an opportunity to comment on the department’s pro-
posed rule language during the public hearing/public com-
ment process required by chapter 34.05 RCW.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Jim Quigley, Program Manager, Fruit
and Vegetable Inspection Program, Washington State
Department of Agriculture, P.O. Box 42560, Olympia, WA
98504-2560, fax (360) 902-2085, phone (360) 902-1833.

July 2, 2003
Robert W. Gore

Assistant Director

Preproposal
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WSR 03-14-144
PREPROPOSAL STATEMENT OF INQUIRY
DEPARTMENT OF HEALTH
[Filed July 2, 2003, 10:53 a.m.]

Subject of Possible Rule Making: WAC 246-926-100
Definitions—Alternative training radiologic technologists,
246-926-110 Diagnostic radiologic technologists—Alterna-
tive training, 246-926-120 Therapeutic radiologic technolo-
gists—Alternative training, and 246-926-130 Nuclear medi-
cine technologist-——Alternative training.

Statutes Authorizing the Agency to Adopt Rules on this
Subject: RCW 18.84.040.

Reasons Why Rules on this Subject may be Needed and
What They Might Accomplish: There is a critical shortage of
certified technologists. The rules, as currently written, lend
themselves to becoming a barrier to certification by hindering
the alternative training program process. The training
requirements and processes need to be updated to reflect the
changes/advances in technology.

Process for Developing New Rule: Collaborative rule
making, public meetings and mailings to interested persons.

Interested parties can participate in the decision to adopt
the new rule and formulation of the proposed rule before pub-
lication by contacting Holly Rawnsley, Program Manager,
P.O. Box 47869, Olympia, WA 98504-7869, phone (360)
236-4941, fax (360) 236-2406, e-mail Holly.Rawnsley
@doh.wa.gov. Interested persons can participate through
meetings and by submitting written comments.

July 1, 2003
Mary C. Selecky
Secretary
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WSR 03-12-066
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Health and Rehabilitative Services Administration)
[Filed June 2, 2003, 4:45 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
10-112.

Title of Rule: Chapter 388-805 WAC, Certification
requirements for chemical dependency service providers.

Purpose: Establishes the level of quality and patient care
standards for chemical dependency service providers seeking
certification by DSHS/Division of Alcohol and Substance
Abuse (DASA).

Statutory Authority for Adoption: RCW 70.96A.090.

Statute Being Implemented: Chapter 70.96A RCW.

Summary: 1. DASA is proposing amendments to chap-
ter 388-805 WAC. The key new rules and amendments pro-
posed will implement:

a. 42 C.F.R., Part 8, Certification of Opioid Treatment
Programs, effective May 18, 2001, which include major
changes to the federal requirements adopted by the Center for
Substance Abuse Treatment (CSAT), Substance Abuse and
Mental Health Services Administration.

b. RCW 70.96A.400 - [70.96A.1420, effective July 22,
2001 (chapter 242, Laws of 2001), amended by the 2001
Washington state legislature.

In response, emergency WAC adoptions were submitted
to the Code Reviser’s Office on March 8, 2002, July 5, 2002,
November 1, 2002, and February 28, 2003, effective for one
hundred twenty days each. The emergency rules amended
Washington state administrative codes to recognize CSAT
certification standards and implement the changes made to
RCW 70.96A.400, [70.96A.]410, and [70.96A.]420.

2. In addition, DASA stakeholders recommended using
the American Society of Addiction Medicine, Patient Place-
ment Criteria (PPC), primarily for patient placement, contin-
ued service, and discharge criteria. The proposed WAC revi-
sion reduces regulatory use of PPC for treatment planning
activities. Other revisions include:

a. A new WAC section is proposed to require agencies to
report critical incidents to DASA within 48 hours of the crit-
ical incident.

b. Language to clarify the requirements for outcomes
evaluation, outpatient treatment requirements for patients
convicted of DUI or physical control pursuant to chapter
46.61 RCW, and definitions of court ordered treatment in
WAC 388-805-330.

c. Language to revise the WAC section on fees collected
by DASA for change of agency ownership applications.

d. Language to revise ADATSA assessment center certi-
fication and ADATSA requirements.

e. Language to acknowledge faith-based programs.

f. Language to recognize Chemical Dependency Profes-
sionals as Alcohol/Drug School Instructors.

g. Language to correct inaccurate WAC section citations
and typographical errors.

WSR 03-12-066

3. In addition, other sections of this chapter were subject
to review and amendment deemed appropriate as required by
Governor Locke’s Executive Order 97-02 on regulatory
improvement.

Proposed amended and new rules in chapter 388-805
WAC: Amending WAC 388-805-005 What definitions are
important throughout this chapter?, 388-805-010 What
chemical dependency services are certified by the depart-
ment?, 388-805-015 How do I apply for certification as a
chemical dependency service provider?, 388-805-030 What
are the requirements for opiate treatment substitution treat-
ment program certification? (amended caption and rule text),
388-805-065 How does the department determine disqualifi-
cation or denial of an application?, 388-805-075 How do I
apply for an exemption?, 388-805-085 What are the fees for
agency certification?, 388-805-090 May certification fees be
waived?, 388-805-100 What do I need to do to maintain
agency certification?, 388-805-120 How does the department

‘assess penalties?, 388-805-130 How does the department

suspend or revoke certification?, 388-805-140 What are the
requirements for a provider’s governing body?, 388-805-145
What are the key responsibilities required of an agency
administrator?, 388-805-150 What must be included in an
agency administration manual?, 388-805-205 What are
agency personnel file requirements?, 388-805-210 What are
the responsibilities for approved supervisors of persons who
are in training to become a chemical dependency profes-
sional? (caption and text amended), 388-805-220 What are
the requirements to be a probation assessment officer?, 388-
805-250 What are the requirements to be an information
school instructor?, 388-805-300 What must be included in
the agency clinical manual?, 388-805-305 What are patient’s
rights requirements in certified agencies?, 388-805-310 What
are the requirements for chemical dependency assessments?,
388-805-315 What are the requirements for treatment, con-
tinuing care, transfer, and discharge plans?, 388-805-320
What are the requirements for a patient record system?, 388-
805-325 What are the requirements for patient record con-
tent?, 388-805-350 What are the requirements for outcome
evaluation?, 388-805-400 What are the requirements for
detoxification providers?, 388-805-410 What are the require-
ments for detox staffing and services?, 388-805-500 What are
the requirements for residential providers?, 388-805-520
What are the requirements for youth behavior management?
(caption and text amended), 388-805-530 What are the
requirements for incentive inpatient services? 388-805-540
What are the requirements for recovery house services?, 388-
805-550 What are the requirements for long-term treatment
services?, 388-805-600 What are the requirements for outpa-
tient providers?, 388-805-610 What are the requirements for
intensive outpatient treatment services?, 388-805-625 What
are the requirements for outpatient services for persons sub-
ject to RCW 46.61.50567?, 388-805-700 What are the require-
ments for opiate substitution treatment program providers?
(caption and text amended), 388-805-710 What are the
requirements for opiate substitution treatment medical man-
agement?, 388-805-720 What are the requirements for drug
testing in opiate substitution treatment? (caption and text
amended), 388-805-730 What are the requirements for opiate
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substitution treatment dispensaries?, 388-805-740 What are

.the requirements for opiate substitution treatment counsel-

ing?, 388-805-750 What are the requirements for opiate sub-
stitution treatment take-home medications?, 388-805-800
What are the requirements for ADATSA assessment ser-
vices? (caption and text amended), 388-805-810 What are the
requirements for DUI assessment providers?, 388-805-820
What are the requirements for alcohol and other drug infor-
mation school? and 388-805-850 What are the requirements
for treatment accountability for safer communities (TASC)
providers and services? (caption and text amended); and new

- sections WAC 388-805-035 What are the responsibilities for

the department when an applicant applies for approval of an
opiate substitution treatment program?, 388-805-040 How

-does the department determine there is a need in the commu-

nity for opiate substitution treatment?, and 388-805-715
What are the requirements for opiate substitution medication
management?

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Dennis Malmer, Division
of Alcohol and Substance Abuse, P.O. Box 45330, Olympia,
WA 98504-5330, (360) 438-8086, (877) 301-4557 (toll free).

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, 42 C.F.R., Part
8. '

Explanation of Rule, its Purpose, and Anticipated
Effects: See Summary above.

Proposal Changes the Following Existing Rules: See
Summary above.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

SUMMARY OF PROPOSED RULES: The Department of
Social and Health Services (DSHS), Division of Alcohol and
Substance Abuse (DASA) is proposing to revise chapter 388-
805 WAC, Certification requirements for chemical depen-
dency service providers.

The purpose of this chapter is to describe the standards
and processes necessary for certifying chemical dependency
treatment service providers.

The proposed amendments to this chapter include:

. The Center for Substance Abuse Treatment (CSAT),
Substance Abuse and Mental Health Services Adminis-
tration adopted 42 C.ER., Part 8, Certification of Opi-
oid Treatment Programs, on January 17,2001, effective
May 18, 2001. The federal rules made changes to the
federal requirements for certifying opiate substitution
treatment programs.

. The 2001 Washington state legislature amended RCW
70.96A.400-[70.96A.)420, effective July 22, 2001.

" In response, emergency WAC adoptions were submitted
to the Code Reviser's Office on March 8, 2002, July 5, 2002,
November 1, 2002, and February 28, 2003, effective for one
hundred twenty days each. The emergency rules amended
Washington state administrative codes to recognize CSAT
certification standards and implement the changes made to
RCW 70.96A.400, [70.96A.1410, and [70.96A.]420.

Proposed
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. DASA stakeholders recommended using the American
Society of Addiction Medicine, Patient Placement Cri-
teria (PPC), primarily for patient placement, continued
service, and discharge criteria. The proposed WAC
revision reduces regulatory use of PPC for treatment
planning activities.

* - Anew WAC section is proposed to require agencies to
report critical incidents to DASA within 48 hours of the
critical incident.

. Language is proposed to clarify the requirements for
outcomes evaluation, outpatient treatment require-
ments for patients convicted of DUI or physical control
pursuant to chapter 46.61 RCW, and definitions of
court ordered treatment in WAC 388-805-330.

. Language is proposed to revise the WAC section on
fees collected by DASA for change of agency owner-
ship applications.

. Language is proposed to revise ADATSA assessment
center certification and ADATSA requirements.

. Language is proposed to acknowledge faith-based pro-
grams.

. Language is proposed to recognize chemical depen-
dency professionals as alcohol/drug information school
instructors.

. Language is proposed to correct inaccurate WAC sec-
tion citations and typographical errors.

. In addition, other sections of this chapter were subject
to review and amendment deemed appropriate as
required by Governor Locke's Executive Order 97-02
on regulatory improvement.

This chapter has been rewritten in plain English, using a
question and answer format to make it more understandable
to our customers. Unnecessary rules have been eliminated
and others have been clarified.

SMALL BUSINESS ECONOMIC IMPACT STATEMENT:
Chapter 19.85 RCW, the Regulatory Fairness Act, requires
that the economic impact of proposed regulations be ana-
lyzed in relation to small businesses and that it outlines the
information that must be included in a small business eco-
nomic impact statement (SBEIS). Preparation of an SBEIS is
required when a proposed rule has the potential of placing a
more than minor economic impact on business. DASA has
analyzed the proposed amendments to its rules and has deter-
mined that small businesses will not be impacted by these
changes.

INDUSTRY ANALYSIS: DASA is responsible for certify-
ing chemical dependency treatment agencies. As part of its
monitoring, DASA keeps a current internal database that
identifies all certified agencies. Since internal industry infor-
mation can be obtained at a more accurate level than is
required by chapter 19.85 RCW, it is.unnecessary to conduct
an industry analysis using the four-digit standard industrial
classification (SIC) codes.

DASA previously determined that there were one hun-
dred twenty-six existing agencies (private and for-profit) that
meet the criteria for small businesses under RCW 19.85.020.
In 2003, DASA decided to consider economic impacts on all
DASA certified agencies (private, for-profit, and public
funded) therefore the industry analysis includes five hundred
eighteen certified agencies.
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INVOLVEMENT OF SMALL BUSINESSES AND OTHER
DASA CERTIFIED AGENCIES: Many small businesses have
been involved in writing the proposed rules and in ascertain-
ing the costs associated with proposed rule changes. DASA
engaged assistance of a writing group, which included repre-
sentation from small businesses. DASA met and talked sev-
eral times with a number of small businesses to consider costs
that would impact their businesses.

Attached to this document is a list of the WAC Revision
Committee members who participated in determining the
costs associated with new rules [no further information sup-
plied by agency].

COST OF COMPLIANCE: To consider costs of compli-
ance, DASA elected to look at cost per patient. This is
because:

. Patients drive the businesses that provide chemical

dependency treatment and so using the cost per patient
is a more accurate depiction of costs than costs per

employee;

. Business decisions and planning are based on the num-
ber of patients served; and,

. The number of patients also influences the total amount

that the most significant proposed changes will cost.

The costs of proposed rule changes fall in one main area.
With proposed changes to WAC 388-805-030 through 388-
805-040, and 388-805-700 through 388-805-750, opiate sub-
stitution treatment programs will experience increased costs
as a result of changes in federal rule 42 C.F.R. Part 8, which
requires OTPs to become accredited by a nationally recog-
nized accreditation body. A number of Washington state
OTPs have elected to become accredited by DASA and there-
fore were able to offset the initial costs of accreditation
because DASA received a federal grant on April 15, 2002, to
assist these agencies in meeting accreditation requirements.

CONCLUSION: DASA, in collaboration with the mem-
bers of the WAC Revision Committee of 2003, have given
careful consideration to the impact on small businesses and
other DASA certified agencies of proposed rules in chapter
388-805 WAC, Certification requirements for chemical
dependence service providers. In accordance with the Regu-
latory Fairness Act, chapter 19.85 RCW, DASA has analyzed
impacts on small businesses and other DASA certified agen-
cies and has determined that the costs of implementing revi-
sions to chapter 388-805 WAC will generally be reduced.

OTPs will experience increased costs as a result of
changes in federal rule 42 C.F.R. Part 8, which requires OTPs
to become accredited by a nationally recognized accredita-
tion body. A number of Washington state OTPs have elected
to become accredited by DASA. Therefore, the initial costs
of accreditation were offset because DASA received a federal
grant on April 15, 2002, to assist these agencies in meeting
accreditation requirements.

DASA recognizes that there are costs associated with
rule making on all DASA certified agencies to change policy
and procedure manuals after implementation of new or
revised rules.

The majority of the rule changes, however, offer cost and
time savings by eliminating, reducing, or streamlining
requirements.
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A copy of the statement may be obtained by writing to
Dennis W. Malmer, Division of Alcohol and Substance
Abuse, P.O. Box 45330, Olympia, WA 98504-5330, phone
(360) 438-8086, fax (360) 438-8057, toll free (877) 301-
4557, e-mail malmedw @dshs.wa.gov.

RCW 34.05.328 applies to this rule adoption. A copy of
the cost benefit analysis may be obtained by contacting the
person in Name of Agency Personnel above.

Hearing Location: Blake Office Park (East) (behind
Goodyear Courtesy Tire), 4500 10th Avenue S.E., Lacey,
WA 98503, on August 5, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by August 1, 2003, phone
(360) 664-6097, TTY (360) 664-6178, e-mail
swensfh@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, P.O. Box 45850, Olympia, WA 98504-5850, e-mail
swensfh @dshs.wa.gov, fax (360) 664-6185, by 5:00 p.m. on
August 5, 2003.

Date of Intended Adoption: Not sooner than August 6,
2003.

May 29, 2003

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-005 What definitions are important
throughout this chapter? ""Added service'' means the add-
ing of certification for chemical dependency levels of care to
an existing certified agency at an approved location.

"Addiction counseling competencies'’ means the
knowledge, skills, and attitudes of chemical dependency
counselor professional practice as described in Technical
Assistance Publication No. 21, Center for Substance Abuse
Treatment, Substance Abuse and Mental Health Services
Administration, U.S. Department of Health and Human Ser-
vices 1998.

""Administrator'' means the person designated respon-
sible for the operation of the certified treatment service.

""Adult" means a person eighteen years of age or older.

"Alcoholic'' means a person who has the disease of
alcoholism.

"Alcoholism' means a primary, chronic disease with
genetic, psychosocial, and environmental factors influencing
its development and manifestations. The disease is often pro-
gressive and fatal. It is characterized by impaired control over
drinking, preoccupation with the drug alcohol, use of alcohol
despite adverse consequences, and distortions in thinking,
most notably denial. Each of these symptoms may be contin-
uous or periodic.

"Approved supervisor'' means a person who meets the
education and experience requirements described in WAC
246-811-030 and 246-811-045 through 246-811-049 and
who is available to the person being supervised.
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""Authenticated'' means written, permanent verification
of an entry in a patient treatment record by an individual, by
means of an original signature including first initial, last
name, and professional designation or job title, or initials of
the name if the file includes an authentication record, and the
date of the entry. If patient records are maintained electroni-
cally, unique electronic passwords, biophysical or passcard
equipment are acceptable methods of authentication.

"'Authentication record" means a document that is part
of a patient’s treatment record, with legible identification of
all persons initialing entries in the treatment record, and
includes:

(1) Full printed name;

(2) Signature including the first initial and last name; and

(3) Initials and abbreviations indicating professional des-
ignation or job title.

""Bloodborne pathogens' means pathogenic microor-
ganisms that are present in human blood and can cause dis-
ease in humans. The pathogens include, but are not limited to,
hepatitis B virus (HBV) and human immunodeficiency virus
(HIV).

""Branch site'’ means a physically separate certified site
where qualified staff provides a certified treatment service,
governed by a parent organization. The branch site is an
extension of a certified provider’s services to one or more
sites.

"Certified treatment service'” means a discrete pro-
gram of chemical dependency treatment offered by a service
provider who has a certificate of approval from the depart-
ment of social and health services, as evidence the provider
meets the standards of chapter 388-805 WAC.

"Change in ownership'' means one of the following
conditions:

(1) When the ownership of a certified chemical depen-
dency treatment provider changes from one distinct legal
entity (owner) to a distinct other;

(2) When the type of business changes from one type to
another; or

(3) When the current ownership takes on a new owner of
five percent or more of the organizational assets.

"Chemical dependency'’' means a person’s alcoholism
or drug addiction or both.

"Chemical dependency counseling” means face-to-
face individual or group contact using therapeutic techniques
that are:

(1) Led by a chemical dependency professional (CDP),
or CDP trainee under supervision of a CDP;

(2) Directed toward patients and others who are harm-
fully affected by the use of mood-altering chemicals or are
chemically dependent; and

(3) Directed toward a goal of abstinence for chemically
dependent persons.

""Chemical dependency professional' means a person
certified as a chemical dependency professional by the Wash-
ington state department of health under chapter 18.205 RCW.

""Child"' means a person less than eighteen years of age,
also known as adolescent, juvenile, or minor.

Proposed
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""Clinical indicators' include, but are not limited to,

inability to maintain abstinence from alcohol or other nonpre-
scribed drugs, positive drug screens, patient report of a subse-
quent alcohol/drug arrest, patient leaves program against pro-

gram advice, unexcused absences from treatment, lack of
participation in self-help groups, and lack of patient progress
in any part of the treatment plan.

""County coordinator'' means the person designated by
the chief executive officer of a county to carry out adminis-
trative and oversight responsibilities of the county chemical
dependency program.

""Criminal background check' means a search by the
Washington state patrol for any record of convictions or civil
adjudication related to crimes against children or other per-
sons, including developmentally disabled and vulnerable
adults, per RCW 43.43.830 through 43.43.842 relating to the
Washington state patrol.

"Critical incidents" includes serious injury or sexual
assault of patients. staff members. or public citizens on the

premises; a natural disaster presenting a threat to_facility
operation or patient safety; a bomb threat; a break in or a bur-

glary of patient identifying information; suicide attempt at
the facility; or, a case alleging abuse or neglect of an adult
patient by an agency staff member that was not resolved by
the agency’s grievance procedure. .

"CSAT'" means the Federal Center For Substance
Abuse Treatment, a Substance Abuse Service Center of the
Substance Abuse and Mental Health Services Administra-
tion.

"Danger to self or others," for purposes of WAC 388-
805-520, means a youth who resides in a chemical depen-
dency treatment agency and creates a risk of serious harm to
the health, safety, or welfare to self or others. Behaviors con-
sidered a danger to self or others include:

(1) Suicide threat or attempt;

(2) Assault or threat of assault; or

(3) Attempt to run from treatment, potentially resulting
in a dangerous or life-threatening situation.

"Department’ means the Washington state department
of social and health services.

"Determination of need'' means a process used by the

department for opiate substitution treatment program certifi-
cation applications as described in WAC 388-805-040.

""Detoxification’ or ""detox'’ means care and treatment
of a person while the person recovers from the transitory
effects of acute or chronic intoxication or withdrawal from
alcohol or other drugs.

"Disability, a person with" means a person whom:

(1) Has a physical or mental impairment that substan-
tially limits one or more major life activities of the person;

(2) Has a record of such an impairment; or

(3) Is regarded as having such an impairment.

"Discrete treatment service'' means a chemical depen-
dency treatment service that:

(1) Provides distinct chemical dependency supervision
and treatment separate from any other services provided
within the facility;
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(2) Provides a separate treatment area for ensuring confi-
dentiality of chemical dependency treatment services; and

(3) Has separate accounting records and documents
identifying the provider’s funding sources and expenditures
of all funds received for the provision of chemical depen-
dency treatment services.

"Domestic violence'' means:

(1) Physical harm, bodily injury, assault, or the infliction
of fear of imminent physical harm, bodily injury, or assault
between family or household members;

(2) Sexual assault of one family or household member by
another;

(3) Stalking as defined in RCW 9A.46.110 of one family
or household member by another family or household mem-
ber; or

(4) As defined in RCW 10.99.020, 26.50.010, or other
Washington state statutes.

"Drug addiction' means a primary, chronic disease
with genetic, psychosocial, and environmental factors influ-
encing its development and manifestations. The disease is
often progressive and fatal. Drug addiction is characterized
by impaired control over use of drugs, preoccupation with
drugs, use of a drug despite adverse consequences, and dis-
tortions in thinking, most notably denial. Each of these symp-
toms may be continuous or periodic.

""Essential requirement'' means a critical element of
chemical dependency treatment services that must be present
in order to provide effcctive treatment.

I'Faith-based organization' means an agency or orga-
nization such as a church, religiously affiliated entity, or reli-
gious organization.

""First steps'' means a program available across the state
for low-income pregnant women and their infants. First steps
provides maternity care for pregnant and postpartum women
and health care for infants and young children.

"Governing body' means the legal entity responsible
for the operation of the chemical dependency treatment ser-
vice.

"HIV/AIDS brief risk intervention (BRI)" means an
individual face-to-face interview with a client or patient, to
help that person assess personal risk for HIV/AIDS infection
and discuss methods to reduce infection transmission.

"HIV/AIDS education' means education, in addition
to the brief risk intervention, designed to provide a person
with information regarding HIV/AIDS risk factors, HI'V anti-
body testing, HIV infection prevention techniques, the
impact of alcohol and other drug use on risks and the disease
process, and trends in the spread of the disease.

""Medical practitioner' means a physician, advanced
registered nurse practitioner (ARNP), or certified physician’s
assistant. ARNPs and midwives with prescriptive authority
may perform practitioner functions related only to indicated
specialty services.
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"Off-site treatment' means provision of chemical
dependency treatment by a certified provider at a location
where treatment is not the primary purpose of the site; such as
in schools, hospitals, or correctional facilities.

""Opiate substitution treatment ((ageney)) program"
means an organization that administers or dispenses an
approved drug as specified in 212 CFR Part 291 for treatment
or detoxification of opiate substitution. The agency is:

(1) ((Appreved-by-the Federal Food-and Prug)) Certified

as an opioid treatment program by the Federal Center for

Substance Abuse Treatment, Substance Abuse and Mental
Health Services Administration;

(2) ((Registered—with)) Licensed by the Federal Drug
Enforcement Administration;

(3) Registered ((with)) by the State Board of Pharmacy;

(4) ((teensed—by—the—ecounty—in—which—it—operates))
Accredited by an opioid treatment program accreditation
body approved by the Federal Center for Substance Abuse
Treatment, Substance Abuse and Mental Health Services
Administration; and

(5) Certified as an opiate substitution treatment
((ageney)) program by the department.

"Outcomes evaluation' means a system for determin-
ing the effectiveness ((and-efficieney)) of results achieved by
patients during or following service delivery, and patient sat-
isfaction with those results for the purpose of program
improvement.

""Patient'’ is a person receiving chemical dependency
treatment services from a certified program.

""Patient contact'’ means time spent with a client or
patient to do assessments, individual or group counseling, or
education.

""Patient placement criteria (PPC)" means admission,
continued service, and discharge criteria found in the Patient
Placement Criteria for the Treatment of Substance-Related
Disorders as published ((and-revised)) by the American Soci-
ety of Addiction Medicine (ASAM).

""Probation assessment officer (PAQ)'' means a person
employed at a certified district or municipal court probation
assessment service that meets the PAO requirements of WAC
388-805-220.

""Probation assessment service'' means a certified
assessment service offered by a misdemeanant probation
department or unit within a county or municipality.

"Progress notes'' are a permanent record of ongoing
assessments of a patient’s participation in and response to
treatment, and progress in recovery.

"Qualified personnel”” means trained, qualified staff,
consultants, trainees, and volunteers who meet appropriate
legal, licensing, certification, and registration requirements.

"Registered counselor' means a person registered, or
certified by the state department of health as required by
chapter 18.19 RCW.

"Relocation'’ means change in location from one office
space to a new office space, or moving from one office build-
ing to another.

"Remodeling” means expansion of existing office
space to additional office space at the same address, or

Proposed
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remodeling of interior walls and space within existing office
space.
((“Restraint;'for—purposes—of —WAC—388-805-520;
Lisnitfree-bod . : : |
behavior:

sen-cannot-release-by-eneself))

"SAMHSA"' means the Federal Substance Abuse and
Mental Health Services Administration.

"Self-help group' means community based support
groups that address chemical dependency.

"Service provider' or 'provider'" means a legally
operated entity certified by the department to provide chemi-
cal dependency services. The components of a service pro-
vider are:

(1) Legal entity/owner;

(2) Facility; and

(3) Staff and services.

"Sexual abuse'' means sexual assault, incest, or sexual
exploitation.

"Sexual harassment”” means unwelcome sexual
advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature when:

(1) Submission to such conduct is made either explicitly
or implicitly a term or condition of employment or treatment;
or

(2) Such conduct interferes with work performance or
creates an intimidating, hostile, or offensive work or treat-
ment environment.

""Substance abuse'' means a recurring pattern of alcohol
or other drug use that substantially impairs a person’s func-
tioning in one or more important life areas, such as familial,
vocational, psychological, physical, or social.

"Summary suspension’ means an immediate suspen-
sion of certification, per RCW 34.05.422(4), by the depart-
ment pending administrative proceedings for suspension,
revocation, or other actions deemed necessary by the depart-
ment.

"Supervision' means:

(1) Regular monitoring of the administrative, clinical, or
clerical work performance of a staff member, trainee, student,
volunteer, or employee on contract by a person with the
authority to give directions and require change; and

(2) "'Direct supervision'' means the supervisor is on the
premises and available for immediate consultation.

"Suspend'' means termination of the department’s certi-
fication of a provider’s treatment services for a specified
period or until specific conditions have been met and the
department notifies the provider of reinstatement.

"TARGET'' means the treatment and assessment report
generation tool.
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"Treatment plan review' means a review of active

problems on the patient’s individualized treatment plan, the
need to address new problems, and patient placement.

"Treatment services'' means the broad range of emer-
gency, detoxification, residential, and outpatient services and
care. Treatment services include diagnostic evaluation,
chemical dependency education, individual and group coun-
seling, medical, psychiatric, psychological, and social ser-
vices, vocational rehabilitation and career counseling that
may be extended to alcoholics and other drug addicts and
their families, persons incapacitated by alcohol or other
drugs, and intoxicated persons.

"Urinalysis'' means analysis of a patient’s urine sample
for the presence of alcohol or controlled substances by a
licensed laboratory or a provider who is exempted from
licensure by the department of health:

(1) "Negative urine' is a urine sample in which the lab
does not detect specific levels of alcohol or other specified
drugs; and

(2) ""Positive urine” is a urine sample in which the lab
confirms specific levels of alcohol or other specified drugs.

""Vulnerable adult' means a person who lacks the func-
tional, mental, or physical ability to care for oneself.

"Young adult” means an adult who is eighteen, nine-
teen, or twenty years old.

"Youth" means a person seventeen years of age or
younger.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-010 What chemical dependency ser-
vices are certified by the department? (1) The department
certifies the following types of chemical dependency ser-
vices:

(a) Detoxification services, which assist patients in
withdrawing from alcohol and other drugs including:

(i) Acute detox, which provides medical care and physi-
cian supervision for withdrawal from alcohol or other drugs;
and

(1i)) Subacute detox, which is nonmedical detoxification
or patient self-administration of withdrawal medications
ordered by a physician, provided in a home-like environment.

(b) Residential treatment services, which provide
chemical dependency treatment for patients and include room
and board in a twenty-four-hour-a-day supervised facility,
including:

(i) Intensive inpatient, a concentrated program of indi-
vidual and group counseling, education, and activities for
detoxified alcoholics and addicts, and their families;

(ii) Recovery house, a program of care and treatment
with social, vocational, and recreational activities to aid in
patient adjustment to abstinence and to aid in job training,
employment, or other types of community activities; and

(iii) Long-term treatment, a program of treatment with
personal care services for chronically impaired alcoholics
and addicts with impaired self-maintenance capabilities.
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These patients need personal guidance to maintain abstinence
and good health.

(c) Outpatient treatment services, which provide
chemical dependency treatment to patients less than twenty-
four hours a day, including:

(i) Intensive outpatient, a concentrated program of indi-
vidual and group counseling, education, and activities for
detoxified alcoholics and addicts and their families;

(ii) Outpatient, individual and group treatment services
of varying duration and intensity according to a prescribed
plan; and

(iii) Opiate substitution outpatient treatment, which
meets both outpatient and opiate substitution treatment pro-
gram service requirements.

(d) Assessment services, which include:

(i) ADATSA assessments, alcohol and other drug
assessments of clients seeking financial assistance from the
department due to the incapacity of chemical dependency.
Services include assessment, referral, case monitoring, and
assistance with employment; and

(ii)) DUI assessments, diagnostic services requested by
the courts to determine a client’s involvement with alcohol
and other drugs and to recommend a course of action.

(¢) Information and assistance services,
include:

(i) Alcohol and drug information school, an education
program about the use and abuse of alcohol and other drugs,
for persons referred by the courts and others, who do not
present a significant chemical dependency problem, to help
those persons make informed decisions about the use of alco-
hol and other drugs;

(ii) Information and crisis services, response to per-
sons having chemical dependency needs, by phone or in per-
son;

(iii) Emergency service patrol, assistance provided to
intoxicated persons in the streets and other public places;

(iv) Treatment ((alterratives—to—street—erime))
accountability for safer communities (TASC), is a referral
and case management service. TASC providers furnish a link
between the criminal justice system and the treatment system.
TASC identifies, assesses, and refers appropriate alcohol and
other drug dependent offenders to community-based sub-
stance abuse treatment and monitors the outcome for the
criminal justice system.

(2) The department may certify a provider for more than
one of the services listed under subsection (1) of this section
when the provider complies with the specific requirements of
the selected services.

which

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-015 How do I apply for certification
as a chemical dependency service provider? (1) A poten-
tial new chemical dependency service provider, ((etherwise))
referred to as applicant, seeking certification for one or more
services, as described under WAC 388-805-010, must:
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(a) Request from the department an application packet of
information on how to become a certified chemical depen-
dency service provider; and

(b) Obtain a license as a residential treatment facility
from the department of health, if planning to offer residential
services.

(2) The applicant must submit a completed application to
the department that includes:

(a) If the applicant is a sole provider: The name and
address of the applicant, and a statement of sole proprietor-
ship;

(b) If the applicant is a partnership: The name and
address of every partner, and a copy of the written partner-
ship agreement;

(c) If the applicant is a limited liability company: The
name and addresses of its officers, and any owner of five per-
cent or more of the organizational assets, and a copy of the
certificate of formation issued by the state of Washington,
secretary of state;

(d) If the applicant is a corporation: The names and
addresses of its officers, board of directors and trustees, and
any owner of five percent or more or the organizational
assets, and a copy of the corporate articles of incorporation
and bylaws;

(e) A copy of the master business license authorizing the
organization to do business in Washington state;

(H The social security number or Federal Employer
Identification Number for the governing organization or per-
son;

(g) The name of the individual administrator under
whose management or supervision the services will be pro-
vided;

(h) A copy of the report of findings from a criminal back-
ground check of any owner of five percent or more of the
organizational assets and the administrator; :

(i) Additional disclosure statements or background
inquiries if the department has reason to believe that offenses,
specified under RCW 43.43.830, have occurred since com-
pletion of the original application;

() The physical location of the facility where services
will be provided including, in the case of a location known
only by postal route and box numbers, and the street address;

(k) A plan of the premises assuring the chemical depen-
dency treatment service is discrete from other programs, indi-
cating capacities of the location for the proposed uses;

(1) Floor plan showing use of each room and location of:

(i) Windows and doors;

(ii) Restrooms;

(iii) Floor to ceiling walls;

(iv) Areas serving as confidential counseling rooms;

(v) Other therapy and recreation areas and rooms;

(vi) Confidential patient records storage; and

(vii) Sleeping rooms, if a residential facility.

(m) A completed facility accessibility self-evaluation
form;

(n) Policy and procedure manuals specific to the agency
at the proposed site, and meet the manual requirements
described later in this regulation, including the:

(i) Administrative manual;

(ii) Personnel manual; and
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(iii) Clinical manual.

(0) Sample patient records for each treatment service
applied for; and

(p) Evidence of sufficient qualified staff to deliver ser-
vices.

(3) In addition to the requirements in this section, a faith-
based organization may_implement the requirements of the
federal Public Health Act, Sections 581-584 and Section
1955 of 24 U.S.C. 290 and 42 U.S.C. 300x-635.

(4) The agency owner or legal representative must:

(a) Sign the completed application form and submit the
original to the department;

(b) Send a copy of the completed application form to the
county coordinator in the county where services will be pro-
vided;

(c) Submit the application fee with the application mate-
rials; and '

(d) Report any changes occurring during the certification
process.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-030 ((Hew-do-l-apply)) What are the
requirements for opiate substitution treatment ((serviee))
program certification? Certification as an opiate substitu-
tion treatment program is contingent on the concurrent
approval by applicable state regulatory authorities: certifica-
tion as an opioid treatment program by the Federal CSAT
SAMHSA ; accreditation by an opioid treatment program
accreditation body approved by the Federal CSAT SAM-
SHA: and licensure by the Federal Drug Enforcement
Administration. In addition to WAC 388-805-015 or 388-
805-020 requirements, a potential opiate substitution treat-
ment ((sesviee)) program provider must submit to the depart-
ment:

. 1) ((Ewdenee—ef—-heeﬂsufe—ffem—ﬂae—eeuﬁfy—ser-ved—ef

MWM)) Documentatlon the pro-
vider has communicated with the county legislative authority

and if applicable. the city legislative authority. in order to
secure a location for the new opiate substitution treatment

program that:

(a) Meets county or city land use ordinances; and

(b) Includes a plan to minimize the impact of the opiate
substitution treatment programs upon the business and resi-
dential neighborhoods in which the program is located. The
plan must include strategies used to:

(i) Obtain and document community input regarding the
proposed location;

(ii) Strategies used to address any concerns identified by
the community; and

(iii} An ongoing community relations plan to_address
new concerns expressed by community members as they

arise.
(2) A copy of the application for a registration certificate
from the Washington state board of pharmacy.
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(3) A copy of the application for licensure to the Federal
Drug Enforcement Administration.

(4) A copy of the application for certification to the Fed-
eral ((Foed-and-Drug-Administration)) CSAT SAMHSA.

(5) A_copy of the application for accreditation by an

accreditation body approved as an opioid treatment program
accreditation body by the Federal CSAT SAMHSA.

(6) Policies and procedures identified under WAC 388-
805-700 through 388-805-750.

((%%G&trﬁea&m%ep*a&e—éubs&t&ﬂea—&e&ﬁae&t—m

e&mﬁ%ﬂ%éefﬂ*egﬂ*ﬂfemm))
(1) Documentation that transportation systems will pro-

vide reasonable opportunities to persons in need of treatment

to access the services of the program..

(8) At least three letters of support from other providers
within the existing health care system in the area the appli-
cant proposes to establish a new opiate substitution treatment
program_to demonstrate an appropriate relationship to the
service area’s existing health care system.

(9) A _declaration to limit the number of individual pro-
gram participants to three hundred fifty as specified in RCW
70.96A.410 (1)(e).

(10) For new applicants, who operate opiate substitution
treatment programs in another state, copies of national and

state certification/accreditation documentation, and copies of
all survey reports written by national and/or state certification

or accreditation organizations for each site they have oper-
ated an opiate substitution program in over the past six years.

NEW SECTION

WAC 388-805-035 What are the responsibilities for
the department when an applicant applies for approval of
an opiate substitution treatment program? For purposes
of this section, "area” means the county in which an opiate
substitution treatment program applicant proposes to locate a
certified program, and counties adjacent or near to the county
in which the program is proposed to be located. When mak-
ing a decision on an application for certification of a pro-
gram, the department must:

(1) Consult with the county legislative authority in the
area in which an applicant proposes to locate a program and
the city legislative authority in any city in which an applicant
proposes to locate a program. The department will request
the county and city legislative authority to notify the depart-
ment of any applicable requirements or other issues that the
department should consider in order to fulfill the require-
ments of WAC 388-805-030 (6) and (7), or 388-805-040 (1)
through (5);

(2) Not discriminate in its certification decision on the
basis of the corporate structure of the applicant;

(3) Consider the size of the population in need of treat-
ment in the area in which the program would be located and
certify only applicants whose programs meet the necessary
treatment needs of the population;

(4) Determine there is a need in the community for opi-
ate substitution treatment and not certify more program slots
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than justified by the need in that community as described in
WAC 388-805-040;

(5) Consider whether the applicant has the capability, or
has in the past demonstrated the capability to provide appro-
priate treatment services to assist persons in meeting legisla-
tive goals of abstinence from opiates and opiate substitutes,
obtaining mental health treatment, improving economic inde-
pendence, and reducing adverse consequences associated
with illegal use of controlled substances;

(6) Hold at least one public hearing in the county in
which the facility is proposed to be located and one public
hearing in the area in which the facility is proposed to be
located. After consultation with the county legislative
authority, the department may have the public hearing in the
adjacent county with the largest population, the adjacent
county with the largest underserved population, or the county
nearest to the proposed site. The hearing must be held at a
time and location most likely to permit the largest number of
interested persons to attend and present testimony. The
department must notify appropriate media outlets of the time,
date, and location of the hearing at least three weeks in
advance of the hearing.

NEW SECTION

WAC 388-805-040 How does the department deter- _

mine there is a need in the community for opiate substitu-
tion treatment? The department will determine whether or
.not there is a demonstrated need in the community for opiate

substitution treatment from information provided to the
department by the applicant and through department consul-
tation with the city and county legislative authority, and other
appropriate community resources. A "determination of
need" for a proposed program will include a review and eval-
uation of the following criteria:

(1) For the number of potential clients in an area, the
department will consider the size of the population in need of
treatment in the area in which the program would be located
using adult population statistics from the most recent area
population trend reports. The department will use the estab-
lished ratio of .7 percent of the adult population as an esti-
mate for the number of potential clients with an opiate diag-
nosis in need of treatment services.

(2) For the number of anticipated program slots in an
area, the department will multiply the sum of the established
ratio of .7 percent of the adult population in subsection (1) of
this section by thirty-five percent to determine an estimate of
the anticipated need for the number of opiate substitution
treatment program slots in the area in which the program
would be located.

(3) Demographic and trend data from the area in which
the program would be located including the most recent
department county trend data, TARGET admission data for
opiate substitution treatment from the area, hospital and

mergency department admission data from the area, needle

xchange data from the area, and other relevant reports and
data from city and county health organizations demonstrating
the need for opiate substitution treatment program services.
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(4) Availability of other opiate substitution treatment
programs near the area of the applicant’s proposed program.
The department will determine the number of patients, capac-
ity, and accessibility of existing opiate substitution treatment
programs near the area of the applicant’s proposed program
and whether existing programs have the capacity to assume
additional patients for treatment services.

(5) Whether the population served or to be served has
need for the proposed program and whether other existing
services and facilities of the type proposed are available or
accessible to meet that need. The assessment will include,
but not limited to, consideration of the following:

(a) The extent to which the proposed program meets the
need of the population presently served;

(b) The extent to which the underserved need will be met
adequately by the proposed program; and

(¢) The impact of the service on the ability of low-
income persons, racial and ethnic minorities, women, handi-
capped persons, the elderly, and other underserved groups to
obtain needed health care.

(6) The department will review agency policies and pro-
cedures that describe the cost of services to clients, sliding
fee scales, and charity care policies, procedures, and goals.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-065 How does the department deter-
mine disqualification or denial of an application? The
department must consider the ability of each person named in
the application to operate in accord with this chapter before
the department grants or renews certification of a chemical
dependency service.

(1) The department must deny an applicant’s certification
when any of the following conditions occurred and was not
satisfactorily resolved, or when any owner or administrator:

(2) Had a license or certification for a chemical depen-
dency treatment service or health care agency denied,
revoked, or suspended;

(b) Was convicted of child abuse or adjudicated as a per-
petrator of substantiated child abuse;

(c) Obtained or attempted to obtain a health provider
license, certification, or registration by fraudulent means or
misrepresentation;

(d) Committed, permitted, aided, or abetted the commis-
sion of an illegal act or unprofessional conduct as defined
under RCW 18.130.180;

(e) Demonstrated cruelty, abuse, negligence, miscon-
duct, or indifference to the welfare of a patient or displayed
acts of discrimination;

(f) Misappropriated patient property or resources;

(g) Failed to meet financial obligations or contracted ser-
vice commitments that affect patient care;

(h) Has a history of noncompliance with state or federal
regulations in an agency with which the applicant has been
affiliated;

(i) Knowingly, or with reason to know, made a false
statement of fact or failed to submit necessary information in:

(i) The application or materials attached; and

(i)) Any matter under department investigation.
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(j) Refused to allow the department access to records,
files, books, or portions of the premises relating to operation
of the chemical dependency service;

(k) Willfully interfered with the preservation of material
information or attempted to impede the work of an authorized
department representative;

(1) Is in violation of any provision of chapter 70.96A
RCW; or

(m) Does not meet criminal background check require-
ments.

(2) The department may deny certification when an
applicant:

(a) Fails to provide satisfactory application materials; or

(b) Advertises itself as certified when certification has
not been granted, or has been revoked or canceled.

(3) The department may deny an application for certifi-
cation of an opiate substitution treatment program when:

(a) There is not a demonstrated need in the community
for opiate substitution treatment and/or there is not a demon-
strated need for more program slots justified by the need in
that community;

(b) There is sufficient availability, accessibility, and
capacity of other certified programs near the area in which
the applicant proposes to locate the program;

(c) The applicant has not demonstrated in the past, the
capability to provide the appropriate services to assist the
persons who will utilize the program in meeting goals estab-
lished by the legislature, including:

(i) Abstinence from opiates and opiate substitutes,

(ii) Obtaining mental health treatment,

(iii) Improving economic independence. and

(iv) Reducing adverse consequences associated with ille-
gal use of controlled substances.

{4) The applicant may appeal department decisions in
accord with chapter 34.05 RCW, the Washington Adminis-
trative Procedure Act and chapter 388-02 WAC.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-075 How do I apply for an exemption?
(1) The department may grant an exemption from compliance
with specific requirements in this WAC chapter ((whes&

provider-submits-an-exemption-requestia-writing—The-pro-
vider-must-assure-the-exemptionrequest-does-neot)) if the
exemption does not violate:

(@ (¢
patients:-and)) An existing federal or state law; or

(b) ((Impede—faircompetition-of-another—serviee—pro-
vider)) An existing tribal law.

(2) Providers must submit a signed letter requesting the

exemption to the Supervisor, Certification Section, Division
of Alcohol and Substance Abuse, P.O. Box ((45331)) 45330,
Olympia, WA 98504-((5331))5330. The provider must
assure the exemption request does not:

(a) Jeopardize the safety, health, or treatment of patients;
and

(b) Impede fair competition of another service provider.

(3) The department must approve or deny all exemption
requests in writing.
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(4) The department and the provider must maintain a
copy of the decision. '

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-085 What are the fees for agency cer-
tification? (1) Application fees:

(a) New agency $500
(b) Branch agency $500
(c) Application for adding ~ $200
one or more services
(d) Change in ownership $500
(2) Initial and annual certification fees:
(a) For detoxification and $26 per licensed bed

residential services:
(b) For nonresidential ser-
vices:
(i) Large size agencies: $1,125 per year
3,000 or more clients served
per year
(ii) Medium size agencies:
1,000-2,999 clients served
per year
(iii) Small size agencies: 0- $375 per year
999 clients served per year

$200 per year '

$750 per year

(c) For agencies certified
through deeming per WAC
((388-805-6115)) 388-805-
115

(3) Each year providers must complete a declaration
form provided by the department indicating the number of
patients served annually, the provider’s national accreditation
status, and other information necessary for establishing fees
and updating certification information.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-090 May certification fees be waived?
(1) Certification fees may be waived when:
(a) The fees would not be in the interest of public health

- and safety((er-when)); or

(b) The fees would be to the financial disadvantage of
the state; or

(c) The department determines that the cost of process-
ing the application is so small that it warrants granting an
application fee waiver.

(2) Providers may submit a letter requesting a waiver of
fees to the Supervisor, Certification Section, Division of
Alcohol and Substance Abuse, P.O. Box 45331, Olympia,
Washington, 98504-5331.

(3) Fee waivers may be granted to qualified provide
who receive funding from tribal, federal, state or county gov-
ernment resources as follows:
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(a) For residential providers: The twenty-six dollar per
bed annual fee will be assessed only for those beds not
funded by a governmental source;

(b) For nonresidential providers: The amount of the fee
waiver must be determined by the percent of the provider’s
revenues that come from governmental sources, according to
the following schedule:

Percent Government

Revenues 90-100% 75-89% 50-74% 0-49%
Small agency No fee ‘$90 $185 $375
Medium agency No fee $185 $375 $750
Large agency No fee $285 $565 $1,125

(4) Requests for fee waiver must be mailed to the depart-
ment and include the following:

(a) The reason for the request;

(b) For residential providers:

(i) Documentation of the number of beds currently
licensed by the department of health;

(ii) Documentation showing the number of beds funded
by a government entity including, tribal, federal, state or
county government sources.

(c) For nonresidential providers:

(i) Documentation of the number of clients served during
the previous twelve-month period;

(ii) Documentation showing the amount of government
revenues received during the previous twelve-month period;

(iii) Documentation showing the amount of private reve-

"nues received during the previous twelve-month period.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-100 What do I need to do to maintain
agency certification? (1) A service provider’s continued cer-
tification and renewal is contingent
upon:

(a) Completion of an annual declaration of certification;
and

(b) Payment of certification fees, if applicable.

(2) Providing the essential requirements for chemical
dependency treatment, including the following elements:

(a) Treatment process:

(i) Assessments, as described in WAC 388-805-310;

(ii) Treatment planning, as described in WAC 388-805-
315 (2)(a) and 388-805-325((1H))(10);

(iii) Documenting patient progress, as described in WAC
388-805-315 (1)((€e)))(b) and 388-805-325((E3)))(12);

(iv) Treatment plan reviews and updates, as described in
WAC 388-805-315 (2)((€b3))(a), 388-805-325 (EHe)))(10)
and 388-803-325 (((:3))(12)(c);

(v) Patient compliance reports, as described in WAC

388-805-315 (4)(b), 388-805-325((4H))(16), and 388-805-
330;
(vi) Continuing care,

and discharge planning, as

'lescribed in WAC 388-805-315 (2)((¢e}B))(c)(d) and (7)(a),

and 388-805-325 ((638)))(17) and ((9)))(18); and
(vii) Conducting individual and group counseling, as
described in WAC 388-805-315 (2)(b) and 388-805-325(12).
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(b) Staffing: Provide sufficient qualified personnel for
the care of patients as described in WAC 388-805-
140((&9))(5) and 388-805-145((&4))(3);

(c) Facility:

(i) Provide sufficient facilities, equipment, and supplies
for the care and safety of patients as described in WAC 388-
805-140 ((64))(5) and ((£53))(6);

(ii) If a residential provider, be licensed by the depart-
ment of health as described by WAC 388-805-015 (1)(b).

(3) Findings during periodic on-site surveys and com-
plaint investigations to determine the provider’s compliance
with this chapter. During on-site surveys and complaint
investigations, provider representatives must cooperate with
department representatives to:

(a) Examine any part of the facility at reasonable times
and as needed;

(b) Review and evaluate records, including patient clini-
cal records, personnel files, policies, procedures, fiscal
records, data, and other documents as the department requires
to determine compliance; and

(c) Conduct individual interviews with patients and staff
members.

(4) The provider must post the notice of a scheduled
department on-site survey in a conspicuous place accessible
to patients and staff.

(5) The provider must correct compliance deficiencies
found at such surveys immediately or as agreed by a plan of
correction approved by the department.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-120 How does the department assess
penalties? (1) When the department determines that a service
provider fails to comply with provider entry requirements or
ongoing requirements of this chapter, the department may:

(a) Assess fees to cover costs of added certification
activities;

(b) Cease referrals of new patients who are recipients of
state or federal funds; and

(c) Notify the county alcohol and drug coordinator and
local media of ceased referrals, involuntary cancellations,
suspensions, revocations, or nonrenewal of certification.

(2) When the department determines a service provider
knowingly failed to report ((te)), as ordered by the court pur-
suant to chapter 46.61 RCW. a patient’s noncompliance with
treatment ((erdered-by-the-court-underchapter46-61- REW)),
the department must assess the provider a fine of two hundred
fifty dollars for each incident of nonreporting.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-130 How does the department sus-
pend or revoke certification? (1) The department must sus-
pend or revoke a provider’s certification when a disqualifying
situation described under WAC 388-805-065 applies to a cur-
rent service provider.

(2) The department must revoke a provider’s certification
when the provider knowingly failed to report ((te)), as
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ordered by the court pursuant to chapter 46.61 RCW, within
a continuous twelve-month period, three incidents of patient
noncompliance with treatment ordered by the court ((under
chapter46-61 RCW)).

(3) The department may suspend or revoke a provider’s
certification when any of the following provider deficiencies
or circumstances occur:

(a) A provider fails to provide the essential requirements
of chemical dependency treatment as described in WAC 388-
805-100(2), and one or more of the following conditions
occur:

(i) Violation of a rule threatens or results in harm to a
patient;

(ii) A reasonably prudent provider should have been
aware of a condition resulting in significant violation of a law
or rule;

(iii) A provider failed to investigate or take corrective or
preventive action to deal with a suspected or identified
patient care problem;

(iv) Noncompliance occurs repeatedly in the same or
similar areas;

(v) There is an inability to attain compliance with laws or
rules within a reasonable period of time.

(b) The provider fails to submit an acceptable and timely
plan of correction for cited deficiencies; or

(c) The provider fails to correct cited deficiencies.

(4) The department may suspend certification upon
receipt of a providers written request. Providers réquesting
voluntary suspension must submit a written request for rein-
statement of certification within one year from the effective
date of the suspension. The department will review the
request for reinstatement, determine if the provider is able to
operate in compliance with certification requirements, and
notify the provider of the results of the review for reinstate-
ment.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-140 What are the requirements for a
provider’s governing body? The provider’s governing body,
legally responsible for the conduct and quality of services
provided, must:

(1) Appoint an administrator responsible for the day-to-
day operation of the program.

(2) Maintain a current job description for the administra-
tor including the administrator’s authority and duties.

(3) Establish the philosophy and overall objectives for
the treatment services.

(4) Notify the department within thirty days, of changes
of the agency administrator.

(5) Provide personnel, facilities, equipment, and supplies
necessary for the safety and care of patients.

(6) If a nonresidential provider, ensure:

(a) Safety of patients and staff; and

(b) Maintenance and operation of the facility.

(7) Review and approve written administrative, person-
nel, and clinical policies and procedures required under WAC
388-805-150, 388-805-200, and 388-805-300.

Proposed
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(8) Ensure the administration and operation of the
agency is in compliance with:

(a) Chapter 388-805 WAC requirements;

(b) Applicable federal, state, tribal, and local laws and
rules; and

(c) Applicable federal, state, tribal, and local licenses,
permits, and approvals.

(9) The governing body of a certified opiate substitution
treatment program must ensure that treatment is provided to
patients in compliance with 42 Code of Federal Regulations,
Part8.12.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01) '

WAC 388-805-145 What are the key responsibilities
required of an agency administrator? (1) The administra-
tor is responsible for the day-to-day operation of the certified
treatment service, including:

(a) All administrative matters;

(b) Patient care services; and

(c) Meeting all applicable rules and ethical standards.

(2) When the administrator is not on duty or on call, a
staff person must be delegated the authority and responsibil-
ity to act in the administrator’s behalf.

(3) The administrator must ensure administrative, per-
sonnel, and clinical policy and procedure manuals:

(a) Are developed and adhered to; and’

(b) Are reviewed and revised as necessary, and at leas‘
annually.

(4) The administrator must employ sufficient qualified
personnel to provide adequate chemical dependency treat-
ment, facility security, patient safety and other special needs
of patients.

(5) The administrator must ensure all persons providing
counseling services are registered, certified or licensed by the
department of health.

(6) The administrator must ensure full-time chemical
dependency professionals (CDPs) ((e¥)), CDP trainees, or
other licensed or registered counselors in training to become
a CDP do not exceed one hundred twenty hours of patient
contact per month.

(7) The administrator must assign the responsibilities for
a clinical supervisor to ((&)) at least one person within the
organization.

(8) The administrator of a certified opiate substitution

treatment program must ensure that the number of patients
will not exceed three hundred and fifty unless authorized by

the county in which the program is located.

(9) The administrator or program sponsor of a certified
opiate substitution treatment program must ensure that treat-
ment is provided to patients in compliance with 42 Code of
Federal Regulations, Part 8.12.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-150 What must be included in an
agency administrative manual? Each service provider must
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have and adhere to an administrative manual that contains at
a minimum:

(1) The organization’s:

(a) Articles and certificate of incorporation if the owner
is a corporation;

(b) Partnership agreement if the owner is a partnership;
or

(c) Statement of sole proprietorship.

(2) The agency’s bylaws if the owner is a corporation.

(3) Copies of a current master license and state business
licenses or a current declaration statement that they are
updated as required.

(4) The provider’s philosophy on and objectives of
chemical dependency treatment with a goal of total absti-
nence, consistent with RCW 70.96A.011.

(5) ((Pekieies)) A policy and procedures descrlbmg how
services will be made sensitive to the needs of each patient,
including assurance that:

(a) Certified interpreters or other acceptable alternatives
are available for persons with limited English-speaking profi-
ciency and persons having a sensory impairment; and

(b) Assistance will be provided to persons with disabili-
ties in case of an emergency.

(6) A policy addressing special needs and protection for
youth and young adults, and for determining whether a youth
or young adult can fully participate in treatment, before
admission of:

(a) A youth to a treatment service caring for adults; or

{b) A young adult to a treatment service caring for youth.

(7) An organization chart specifying:

(a) The governing body;

(b) Each staff position by job title, including volunteers,
students, and persons on contract; and

(c) The number of full- or part-time persons for each
position.

(8) A delegation of authority policy.

(9) A copy of current fee schedules.

(10) ((Pelieies)) A policy and procedures implementing
state and federal regulations on patient confidentiality,
including provision of a summary of 42 CFR Part 2.22 (a)(1)
and (2) to each patient.

(11) ((Pelieies)) A policy and procedures for reportmg
suspected child abuse and neglect.

(12) ((Relieies)) A policy and procedures for reporting
the death of a patient to the department within one business
day when: '

(a) The patient is in residence; or

(b) An outpatient dies on the premises.

(13) Patient grievance policy and procedures.

(14) ((Petieies)) A policy and procedures on reporting of
critical incidents and actions taken to the department within
two business days when an unexpected event occurs.

(15) ((Smeking—policies)) A smoking policy consistent
with the Washington Clean Indoor Air Act, chapter 70.160
RCW.

(16) For a residential provider, a facility security policy
and procedures, including:

(a) Preventing entry of unauthorized visitors; and

(b) Use of passes for leaves of patients.
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(17) For a nonresidential provider, an evacuation plan
for use in the event of a disaster, addressing:

(a) Communication methods for patients, staff, and visi-
tors including persons with a visual or hearing impairment or
limitation;

(b) Evacuation of mobility-impaired persons;

(c) Evacuation of children if child care is offered;

(d) Different types of disasters;

(e) Placement of posters showing routes of exit; and

(f) The need to mention evacuation routes at public
meetings.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-205 What are agency personnel file
requirements? (1) The administrator must ensure that there
is a current personnel file for each employee, trainee, student,
and volunteer, and for each contract staff person who pro-
vides or supervises patient care.

(2) The administrator must designate a person to be
responsible for management of personnel files.

(3) Each person’s file must contain:

(a) A copy of the results of a tuberculin skin test or evi-
dence the person has completed a course of treatment
approved by a physician or local health officer if the results
are positive;

(b) Documentation of training on bloodborne pathogens,
inciuding HIV/AIDS and hepatitis B for all employees, vol-
unteers, students, and treatment consultants on contract;

(i) At the time of staff’s initial assignment to tasks where
occupational exposure may take place;

(ii) Annually thereafter for bloodborne pathogens;

(c) A signed and dated commitment to maintain patient
confidentiality in accordance with state and federal confiden-
tiality requirements; and

(d) A record of an orientation to the agency as described
in WAC 388-805-200(5).

(4) For residential facilities, documentation of current
cardiopulmonary resuscitation (CPR) and first-aid training
for at least one person on each shift.

(5) Documentation of health department training and
approval for any staff administering or reading a TB test.

(6) Employees who ((are-patients-of)) have been patients
of the agency must have personnel records:

(a) Separate from clinical records; and

(b) Have no indication of current or previous patient sta-
tus.

(7) In addition, each patient care staff member’s person-
nel file must contain:

(a) Verification of qualifications for their assigned posi-
tion including:

(i) For a chemical dependency professional (CDP): A
copy of the person’s valid CDP certification issued by the
department of health (DOH);

(ii) For approved supervisors: Documentation to sub-
stantiate the person meets the qualifications of an approved
supervisor as defined in WAC 246-811-010((=));

(iti) For ((etherpersons-providing-counselinga-copy-of
a-valid-registration—certification;-ortcense-issued-by-the
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POH-)) each person engaged in the treatment of chemical

dependency, including counselors, physicians, nurses, and
other registered, certified, or licensed health care profession-

Washington State Register, Issue 03-14

(4) Approved supervisors are responsible for all patients
assigned to the ((EBP-trainees)) CDPT or other licensed or
registered counselor under their supervision. ‘

als, evidence they comply with the credentialing require-
ments of their respective professions;

(iv) For probation assessment officers (PAO): Docu-
mentation that the person has met the education and experi-
ence requirements described in WAC 388-805-220;

(v) For probation assessment officer trainees:

(A) Documentation that the person meets the qualifica-
tion requirements described in WAC 388-805-225; and

(B) Documentation of the PAO trainee’s supervised
experience as described in WAC 388-805-230 including an
individual education and experience plan and documentation
of progress toward completing the plan.

(vi) For information school instructors:

(A) A copy of a certificate of completion of an alcohol
and other drug information school instructor’s training course
approved by the department; and

(B) Documentation of continuing education as specified
in WAC 388-805-250.

(b) A copy of a current job description, signed and dated
by the employee and supervisor which includes:

(i) Job title;

(ii) Minimum qualifications for the position;

(iii) Summary of duties and responsibilities;

(iv) For contract staff, formal agreements or personnel
contracts, which describe the nature and extent of patient care
services, may be substituted for job descriptions.

(c) A written performance evaluation for each year of
employment:

(i) Conducted by the immediate supervisor of each staff
member; and

(ii) Signed and dated by the employee and supervisor.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-210 What are the requirements for

approved supervisors of persons who are in training to
become a chemical dependency professional ((trainees))?
(1) When an administrator decides to provide training oppor-
tunities for persons seeking to become a chemical depen-
dency ((pfefess-xener—(GDP)-&m-ReeS)) professional (CDP),
the administrator must assign an approved supervisor, as
defined in WAC 388-805-003, to each ((EPP-trainee)) chem-
ical dependency professional trainee (CDPT), or other
licensed or registered counselor.

(2) Approved supervisors must provide the ((CBP-train-
ees)) CDPT or other licensed or registered counselor
assigned to them with documentation substantiating their
qualifications as an approved supervisor before the initiation
of training.

(3) Approved supervisors must decrease the hours of
patient contact allowed under WAC 388-805-145(6) by
twenty percent for each full-time ((EBP-trainee)) CDPT or
other licensed or registered counselor supervised.

Proposed

(5) An approved supervisor must provide supervision to
a ((EPR-trainee)) CDPT or other licensed or registered coun-
selor as required by WAC 246-811-048.

(6) CDPs must review and co-authenticate all clinical
documentation of ((EBR-trainees)) CDPTs or other licensed
or registered counselors.

(7) Approved supervisors must supervise, assess and
document the progress the CDP trainees or other licensed or
registered counselors under their supervision are making
toward meeting the requirements described in WAC 246-
811-030 and 246-811-047. This documentation must be pro-
vided to CDP trainees or other licensed or registered counse-
lors upon request.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-220 What are the requirements to be
a probation assessment officer? A probation assessment
officer (PAO)((5)) must:

(1) Be employed as a probation officer at a misde-
meanant probation department or unit within a county or
municipality;

(2) Be certified as a chemical dependency professional,

or

(3) Have obtained a bachelor’s or graduate degree in a
social or health sciences field and have completed twelve‘
quarter or eight semester credits from an accredited college or
university in courses that include the following topics:

(a) Understanding addiction and the disease of chemical
dependency;

(b) Pharmacological actions of alcohol and other drugs;

(c) Substance abuse and addiction treatment methods;

(d) Understanding addiction placement, continuing care,
and discharge criteria, including ASAM PPC criteria;

(e) Cultural diversity including people with disabilities
and it’s implication for treatment;

(f) Chemical dependency clinical evaluation (screening
and referral to include co-morbidity);

(g) HIV/AIDS brief risk intervention for the chemically
dependent;

(h) Chemical dependency confidentiality;

(i) Chemical dependency rules and regulations.

(4) In addition, a PAO must complete:

(a) Two thousand hours of supervised experience as a
PAO trainee in a state-certified DUI assessment service pro-
gram if a PAO possesses a baccalaureate degree;

(b) One thousand five hundred hours of experience as a
PAO trainee in a state-certified DUI assessment service pro-
gram if a PAO possesses a masters or higher degree.

(5) PAOs, must complete fifteen clock hours each year
or thirty clock hours every two years of continuing education
((eaeh-year)) in chemical dependency subject areas which
will enhance competency as a PAO beginning on January 1
of the year followmg the year of 1mt1al quallﬁcatlon

«

PAO-by-June-30;-2000-under-WAC440-22-240(2)))
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Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-250 What are the requirements to be
an information school instructor? (1) An information
school instructor must((:

€a))) have a certificate of completion of an alcohol and
other drug information school instructor’s training course
approved by the department((;-and

by Net-have-a-histeryof alechol orether drug-misusefor
i i )) if not a
chemical dependency professional (CDP).

(2) To remain qualified, the information school instruc-
tor must((z
.E!li Net E‘.‘sgla’ iﬂ‘iSHSEIEf E;l.EEhEl oF ?H'E; drugs-while

€b))) maintain information school instructor status by
completing fifteen clock hours of continuing education if not
a CDP:

((69)) (a) During each two-year period beginning Janu-
ary of the year following initial qualification; and

((64))) (b) In subject areas that increase knowledge and
skills in training, teaching techniques, curriculum planning
and development, presentation of educational material, laws
and rules, and developments in the chemical dependency
field.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-300 What must be included in the
agency clinical manual? Each chemical dependency service
provider must have and adhere to a clinical manual contain-
ing patient care policies and procedures, including:

(1) How the provider meets WAC 388-805-305 through
388-805-350 requirements. .

(2) How the provider will meet applicable certified ser-

vice standards for the level of program service requirements

&))):

Allowance of up to twenty percent of education time to
consist of film or video presentations.

(3) Identification of resources and referral options so
staff can make referrals required by law and as indicated by
patient needs.

(4) Assurance that there is an identified clinical supervi-
sor who:

(a) Is a chemical dependency professional (CDP);

(b) Reviews a sample of patient records of each CDP
quarterly; and

(c) Ensures implementation of assessment, treatment,
continuing care, transfer and discharge plans in accord with
WAC 388-805-315.
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(5) Patient admission, continued service, and discharge
criteria using PPC((2)).

(6) Policies and procedures to implement the following
requirements:

(a) The administrator must not admit or retain a person
unless the person’s treatment needs can be met;

(b) A chemical dependency professional (CDP), or a
CDP trainee under supervision of a CDP, must assess and
refer each patient to the appropriate treatment service; and

(c) A person needing detoxification must immediately be
referred to a detoxification provider, unless the person needs
acute care in a hospital.

((¢63))

(7) Additional requirements for opiate substitution treat-
ment programs:

(a) A program physician must ensure that a person is cur-

rently addicted to an opioid drug and that the person became
addicted at least one year before admission to treatment;

(b} A program physician must_ensure that each patient
voluntarily chooses maintenance treatment and provides
informed written consent to treatment;

(c) A program physician must ensure that all relevant
facts concerning the use of the opioid drug are clearly and
adequately explained to the patient;

(d) A person under eighteen years of age needing opiate
substitution treatment is required to have had two docu-
mented attempts_at short-term detoxification or drug-free
treatment within a twelve-month period. A waiting period of
no less than seven days is required between the first and sec-
ond short-term detoxification treatment:

(e) No person under eighteen years of age may be admit-
ted to maintenance treatment unless a parent, legal guardian,
or responsible adult designated by the relevant state authority
consents in writing to treatment;

(D) A program physician may waive the requirement of a
one year history of addiction under subsection (7)(a) of this
section, for patients released from penal institutions (within
six months after release), for pregnant patients (program phy-

sician must certify pregnancy). and for previously treated
patients (up to two vears after discharge):

{g) Documentation in each patient’s record that the ser-
vice provider made a good faith effort to review if the patient
is enrolled in any other opiate substitution treatment service:

(h) When the medical director or program physician of
an opiate substitution treatment program provider in which
the patient is enrolled determines that exceptional circum-

stances exist, the patient may be granted permission to seek
concurrent treatment at another opiate substitution treatment
program provider. The justification for finding exceptional
circumstances for double enrollment must be documented in
the patient’s record at both treatment program providers.

(8) Tuberculosis screening for prevention and control of
TB in all detox, residential, and outpatient programs, includ-

ing:

(a) Obtaining a history of preventive or curative therapy;

(b) Screening and related procedures for coordinating
with the local health department; and

(c) Implementing TB control as provided by the depart-
ment of health TB control program.
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(@) (9) HIV/AIDS information, brief risk interven-
tion, and referral.

((68y)) (10) Limitation of group counseling sessions to
twelve or fewer patients.

((69)) (11) Counseling sessions with nine to twelve
youths to include a second adult staff member.

((€18))) (12) Provision of education to each patient on:

(a) Alcohol, other drugs, and chemical dependency;

(b) Relapse prevention; and

(c) HIV/AIDS, hepatitis, and TB.

((@31)) (13) Provision of education or information to
each patient on:

(a) The impact of chemical use during pregnancy, risks
to the fetus, and the importance of informing medical practi-
tioners of chemical use during pregnancy;

(b) Emotional, physical, and sexual abuse; and

(¢) Nicotine addiction.

((E2))) (14) An outline of each lecture and education
session iricluded in the service, sufficient in detail for another
trained staff person to deliver the session in the absence of the
regular instructor.

((43y)) (15) Assigning of work to a patient by a CDP
when the assignment:

(a) Is part of the treatment program; and

(b) Has therapeutic value.

((E4)) (16) Use of self-help groups.

((@5))) (17) Patient rules and responsibilities, including
disciplinary sanctions for noncomplying patients.

((46Y)) (18) If youth are admitted, a policy and proce-
dure for assessing the need for referral to child welfare ser-
vices.

((@9)) (19) Implementation of the deferred prosecution
program.

((48))) (20) Policy and procedures for reporting status
of persons convicted under chapter 46.61 RCW to the depart-
ment of licensing.

((49))) (21) Nonresidential providers must have policies
and procedures on:

(a) Medical emergencies;

(b) Suicidal and mentally ill patients;

©) ((Meeke(ﬂ-evefsight—-mel-udmg—pfema—ef—a—ph-yﬁ-

ission:
{dY)) Laboratory tests, including UA’s and drug testing;
((¢e})) (d) Services and resources for pregnant women:
(i) A pregnant woman who is not seen by a private phy-
sician must be referred to a physician or the local first steps
maternity care program for determination of prenatal care
needs; and
(ii) Services include discussion of pregnancy specific
issues and resources.

Proposed
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Gi-Only-a l‘e.e“s'e))d Rurse-oF-medieal-practitioner-may

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-305 What are patients’ rights require-
ments in certified agencies? (1) Each service provider must
ensure each patient:

(a) Is admitted to treatment without regard to race, color,
creed, national origin, religion, sex, sexual orientation, age,
or disability, except for bona fide program criteria;

(b) Is reasonably accommodated in case of sensory or
physical disability, limited ability to communicate, limited
English proficiency, and cultural differences;

(c) Is treated in a manner sensitive to individual needs
and which promotes dignity and self-respect;

(d) Is protected from invasion of privacy except that staff
may conduct reasonable searches to detect and prevent pos-
session or use of contraband on the premises;

(e) Has all clinical and personal information treated in
accord with state and federal confidentiality regulations;

(H Has the opportunity to review their own treatment
records in the presence of the administrator or designee;

(g) Has the opportunity to have clinical contact with a
same gender counselor, if requested and determined appro-
priate by the supervisor, either at the agency or by referral;

(h) Is fully informed regarding fees charged, including
fees for copying records to verify treatment and methods of
payment available;

(i) Is provided reasonable opportunity to practice the
religion of their choice as long as the practice does not
infringe on the rights and treatment of others or the treatment
service. The patient has the right to refuse participation in any
religious practice;

(j) Is allowed necessary communication:

(i) Between a minor and a custodial parent or legal
guardian;

(ii) With an attorney; and

(iii) In an emergency.

(k) Is protected from abuse by staff at all times, or from
other patients who are on agency premises, including:

(i) Sexual abuse or harassment;

(ii) Sexual or financial exploitation;

(iii) Racism or racial harassment; and

(iv) Physical abuse or punishment.

() Is fully informed and receives a copy of counselor
disclosure requirements established under RCW ((#8476-—
060)) 18.19.060;

(m) Receives a copy of patient grievance procedures
upon request; and

(n) In the event of an agency closure or treatment service
cancellation, each patient must be:

(i) Given thirty days notice;

(ii) Assisted with relocation;

(iii) Given refunds to which the person is entitled; and

(iv) Advised how to access records to which the person
is entitled.
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(2) A faith-based service provider must ensure the right

of patients to receive treatment without religious coercion by
ensuring that:
(a) Patients must not be discriminated against when

(b) Patients must have the right to decide whether or not

to take part in inherently religious activities; and

(c) Patients have the right to receive a referral to another
service provider if they object to a religious provider.

(3) A service provider must obtain patient consent for
each release of information to any other person or entity. This
consent for release of information must include:

(a) Name of the consenting patient;

(b) Name or designation of the provider authorized to
make the disclosure;

(c) Name of the person or organization to whom the
information is to be released;

(d) Nature of the information to be released, as limited as
possible;

(e) Purpose of the disclosure, as specific as possible;

(f) Specification of the date or event on which the con-
sent expires;

(g) Statement that the consent can be revoked at any
time, except to the extent that action has been taken in reli-
ance on it;

(h) Signature of the patient or parent, guardian, or autho-
rized representative, when required, and the date; and

(1) A statement prohibiting further disclosure unless
expressly permitted by the written consent of the person to
whom it pertains. ’

((63)) (4) A service provider must notify patients that
outside persons or organizations which provide services to
the agency are required by written agreement to protect
patient confidentially.

((4))) (5) A service provider must notify an ADATSA
recipient of the recipient’s additional rights as required by
WAC 388-800-0090.

((65)) (6) The administrator must ensure a copy of
patients’ rights is given to each patient receiving services,
both at admission and in case of disciplinary discharge.

((€6)) (1) The administrator must post a copy of patients’
rights in a conspicuous place in the facility accessible to
patients and staff.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-310 What are the requirements for
chemical dependency assessments? A chemical depen-
dency professional (CDP), or a CDP trainee under supervi-
sion of a CDP, must conduct and document an assessment of
each client’s involvement with alcohol and other drugs. The
CDP’s assessment must include:

(1) A face-to-face diagnostic interview with each client
to obtain, review, evaluate, and document the following:

(a) A history of the client’s involvement with alcohol and
other drugs, including:

(i) The type of substances used;

(ii) The route of administration; and

(iii) Amount, frequency, and duration of use.
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(b) History of alcohol or other drug treatment or educa-
tion;

(c) The client’s self-assessment of use of alcohol and
other drugs;

(d) A relapse history; and

(e) A legal history.

(2) If the client is in need of treatment, a ((multidimen-

stonal-assessment-of the-person’s:

) Rel sy l il and
H-Recovery-environment)) CDP or CDP trainee under

supervision of a CDP must evaluate the assessment using
PPC dimensions for the patient placement decision.

(3) If an assessment is conducted on a youth, and the cli-
ent is in need of treatment, the CDP, or CDP trainee under
supervision of a CDP, must also obtain the following infor-
mation:

(a) Parental and sibling use of drugs;

(b) History of school assessments for learning disabili-
ties or other problems, which may affect ability to understand
written materials;

(c) Past and present parent/guardian custodial status,
including running away and out-of-home placements;

(d) History of emotional or psychological problems;

(e) History of child or adolescent developmental prob-
lems; and

(f) Ability of parents/guardians to participate in treat-
ment.

(4) Documentation of the information collected, includ-

'(a)((A—WPi&eﬁ-Sﬂmﬂ*&Fy—iﬂ{erfe&ﬂg—éhe-daﬁfg&fhefed—iﬂ
; ] Ei} E‘}F EE i 5 Hang patient

>

ing

€)) A diagnostic assessment statement including
((appliesblecriteria-and v of invel ith-aleohol
and-other-drugs)) sufficient data to determine a patient diag-

nosis supported by criteria of substance abuse or substance
dependence;

(b) A written summary of the data gathered in subsec-

tions (1). (2), and (3) of this section that supports the treat-
ment recommendation;

(c) A statement regarding provision of an HIV/AIDS
brief risk intervention, and referrals made; and

(d) Evidence the client:

(i) Was notified of the assessment results; and

(ii) Documentation of treatment options provided, and
the client’s choice; or

(iii) If the client was not notified of the results and
advised of referral options, the reason must be documented.

(5) ((Peeumentation—of—the—treatment-recommended;
using PPC:

¢67)) Completion and submission of all reports required
by the courts, department of licensing, and department of
social and health services in a timely manner.

((6H)) (6) Referral of an adult or minor who requires
assessment for involuntary chemical dependency treatment
to the county-designated chemical dependency specialist.
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AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-315 What are the requirements for
treatment, continuing care, transfer, and discharge
plans? (1) A chemical dependency professional (CDP), or a
CDP trainee under supervision of a CDP, must be responsible
for the overall treatment plan for each patient, including:

(a) Patient involvement in treatment planning;

(b) Documentation of progress toward patlent attainment
of goals; and

(c) Completeness of patient records.

(2) A CDP or a CDP trainee under supervision of a CDP
must:

(a) Develop the individualized treatment plan based ((es
PRC)) upon the assessment and update the treatment plan

based upon achievement of goals, or when new problems are
identified;

(b) Conduct individual and group counseling;

(c) ((Evakme—ehe—paaeﬂt—aﬂd—eeﬁéuet—eﬂgemg—asses&

¢e))) Develop the continuing care plan ((using—PPE));
and

((€0)) (d) Complete the discharge summary ((using
PRC)).

(3) A CDP, or CDP trainee under supervision of a CDP,
must also include in the treatment plan for youth problems
identified in specific youth assessment, including any refer-
rals to school and community support services.

(4) A CDP, or CDP trainee under supervision of a CDP,
must follow up when a patient misses an appointment to:

(a) Try to motivate the patient to stay in treatment; and

(b) Report a noncompliant patient to the committing
authority as appropriate.

(5) A CDP, or CDP trainee under supervision of a CDP,
must involve each patient’s family or other support persons,
when the patient gives written consent:

(a) In the treatment program; and

(b) In self-help groups.

(6) When transferring a patient from one certified treat-
ment service to another within the same agency, at the same
location, a CDP, or a CDP trainee under supervision of a
CDP, must:

(a) Update the patient assessment and treatment plan
((using-PPRC)); and

(b) Provide a summary report of the patient’s treatment
and progress, in the patient’s record((—In-detex;-this-ey-be
done-by-a-nurse-or physician)).

(7) A CDP, or CDP trainee under supervision of a CDP,
must meet with each patient at the time of discharge from any
treatment agency, unless in detox or when a patient leaves
treatment without notice, to:

(a) Finalize a continuing care plan ((usingPPEC)) to assist
in determining appropriate recommendation for care;
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(b) Assist the patient in making contact with necessary
agencies or services; and

(c) Provide the patient a copy of the plan.

(8) When transferring a patient to another treatment pro-
vider, the current provider must forward copies of the follow-
ing information to the receiving provider when a release of
confidential information is signed by the patient:

(a) Patient demographic information;

(b) Diagnostic assessment statement and other assess-
ment information, including:

(i) Documentation of the HIV/AIDS intervention;

(ii) TB test result;

(iii) A record of the patient’s detox and treatment history;

(iv) The reason for the transfer((-based-en-using-PPC));
and

(v) Court mandated or agency recommended follow-up
treatment.

(c) Discharge summary; and

(d) The plan for continuing care or treatment.

(9) A CDP, or CDP trainee under supervision of a CDP,
must complete a discharge summary, within seven days of

“each patient’s discharge from the agency, which includes:

(a) The date of discharge or transfer; and
(b) A summary of the patient’s progress toward each
treatment goal, except in detox((;-end

P
2

tien)).

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-320 What are the requirements for a
patient record system? Each service provider must have a
comprehensive patient record system maintained in accord
with recognized principles of health record management. The
provider must ensure:

(1) A designated individual is responsible for the record
system;

(2) A secure storage system which:

(a) Promotes confidentiality of and limits access to both
active and inactive records; and

(b) Protects active and inactive files from damage during
storage.

(3) Patient record policies and procedures on:

(a) Who has access to records;

(b) Content of active and inactive patient records;

(c) A systematic method of identifying and filing indi-
vidual patient records so each can be readily retrieved;

(d) Assurance that each patient record is complete and
authenticated by the person providing the observation, evalu-
ation, or service; )

(¢) Retention of patient records for a minimum of ((five))
six years after the discharge or transfer of the patient; and

() Destruction of patient records.

(4) In addition to subsection (1) through (3) of this sec-
tion, an opiate substitution treatment program provider must
ensure that the patient record system comply with all federai
and state reporting requirements relevant to opioid drugs

approved for use in treatment of opioid addiction.
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(5) In addition to subsection (1) through (3) of this sec-
tion, providers maintaining electronic patient records must:

(a) Make records available in paper form upon request:

(i) For review by the department;

(ii) By patients requesting record review as authorized
by WAC 388-805-305 (1)(f).

(b) Provide secure, limited access through means that
prevent modification or deletion after initial preparation;

(c) Provide for back up of records in the event of equip-
ment, media or human error;

(d) Provide for protection from unauthorized access,
including network and Internet access.

((69))) (6) In case of an agency closure, the provider clos-
ing its treatment agency must arrange for the continued man-
agement of all patient records. The closing provider must
notify the department in writing of the mailing and street
address where records will be stored and specify the person
managing the records. The closing provider may:

(a) Continue to manage the records and give assurance
they will respond to authorized requests for copies of patient
records within a reasonable period of time;

(b) Transfer records of patients who have given written
consent to another certified provider;

(c) Enter into a qualified service organization agreement
with a certified provider to store and manage records, when
the outgoing provider will no longer be a chemical depen-
dency treatment provider; or

(d) In the event none of the arrangements listed in (a)
through (c) of this subsection can be made, the closing pro-
vider must arrange for transfer of patient records to the
department.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-325 What are the requirements for
patient record content? The service provider must ensure
patient record content includes:

(1) Demographic information;

(2) A chemical dependency assessment and history of
involvement with alcohol and other drugs;

(3) Documentation the patient was informed of the diag-
nostic assessment and options for referral or the reason not
informed;

(4) ((A—repert-of-a—physical-examination-by—a-medieal
F Honer in-aee E*d, ith-a nem@s&dgnhﬂl;r& THOFS petiey
o meshsn‘l E g -patient 15’ atrisk Ef. ithdrawel
A OHR-O8] EI *.“";'.HS E; Enge d’“ﬂ. sp.me;s or-used-intravenous

€3))) Documentation the patient was informed of federal
confidentiality requirements and received a copy of the
patient notice required under 42 CFR, Part 2;

((¢6))) (5) Documentation the patient was informed of
treatment service rules, translated when needed, signed and
dated by the patient before beginning treatment;

((6A)) (6) Voluntary consent to treatment signed and
dated by the patient, parent or legal guardian, except as
authorized by law for protective custody ((and)), involuntary

treatment, or the department of corrections;
(8 Evidenee-of))
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(1) Documentation the patient received counselor disclo-

sure information, acknowledged by the provider and patient
by signature and date;

(€5 Evidenee-ofa))

(8) Documentation of the patient’s tuberculosis test and
results;

(H0)-Evidence-of))

(9) Documentation_the patient received the HIV/AIDS
brief risk intervention;

(1)) (10) Initial and updated individual treatment
plans, including results of the initial assessment and periodic
reviews, addressing:

(a) Patient biopsychosocial problems;

(b) ((Shert—andJeng-terrn)) Treatment goals;

(c) Estimated dates or conditions for completion of each
treatment goal;

(d) Approaches to resolve the problems;

(e) Identification of persons responsible for implement-
ing the approaches;

(f) Medical orders, if appropriate.

((&2)) (11) Documentation of referrals made for spe-
cialized care or services;

((€83)) (12) At least weekly individualized documenta-
tion of ongoing services in residential services, and as
required in intensive outpatient and outpatient services,
including:

(a) Date, duration, and content of counseling and other
treatment sessions;

(b) Ongoing assessments of each patient’s participation
in and response to treatment and other activities;

(¢) Progress notes as events occur, ((eseh-shiftin-detox;))
and treatment plan reviews as specified under each treatment
service of chapter 388-805 WAC; and

(d) Documentation of missed appointments.

((64))) (13) Medication records, if applicable;

((6459)) (14) Laboratory reports, if applicable;

((646)) (15) Properly completed authorizations for
release of information;

(@) (16) Copies of all correspondence related to the
patient, including reports of noncompliance;

((6+8))) (17) A copy of the continuing care plan signed
and dated by the CDP and the patient; and

((69y)) (18) The discharge summary.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-350 What are the requirements for
outcomes evaluation? Each service provider must develop
and implement policies and procedures for outcomes evalua-
tion, to monitor and evaluate ((outcomesfor-the-purpese-of))

program effectiveness and patient satisfaction for the purpose
of program lmprovement ((Quteemes-e%lua&en—mel-udes—
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i) AS .
2y Yse-of theresults:

served-by-the-treatment-provider:))

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-400 What are the requirements for
detoxification providers? Detoxification services include
acute and subacute services. To be certified to offer detoxifi-
cation services, a provider must:

(1) Meet WAC 388-805-001 through 388-805-320. 388-
805-330, and 388-805-350 requirements; and

(2) Meet relevant requirements of chapter ((246-326))
246-337 WAC.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-410 What are the requirements for
detox staffing and services? (1) The service provider must
ensure staffing as follows:

(a) A chemical dependency professional (CDP), or a
CDP trainee under supervision of a CDP, ((must)) to assess,
counsel, and attempt to motivate each patient for referral;

(b) Other staff as necessary to provide services needed
by each patient;

(c) All personnel providing patient care, except licensed
staff and CDPs, must complete a minimum of forty hours of
documented training before assignment of patient care duties.
The personnel training must include:

(i) Chemical dependency;

(i) HIV/AIDS and hepatitis B education;

(iii) TB prevention and control; and

(iv) Detox screening, admission, and signs of trauma.

(d) All personnel providing patient care must have cur-
rent training in:

(i) Cardio-pulmonary resuscitation (CPR); and

(ii) First aid.

(2) The service provider must ensure detoxification ser-

. vices include:

(a) ((Sefeeaﬂag—ef—eaeh—pefsen—befefe—&dm’cssieﬁ—by—ﬂ

)) A staff staff
member who demonstrates knowledge about addiction, and
is skilled in observation and eliciting information, will per-
form a screening of each person prior to admission;

(b) ((A—ehefmeel-depeﬁdeﬂey—ﬁssessﬂeﬁt—-whieh-muﬁ-be

¢3)) Counseling of each patient by a CDP, or CDP
trainee under supervision of a CDP, at least once:

(i) Regarding the patient’s chemical dependency; and

(ii) Attempting to motivate each person to accept referral
into a continuum of care for chemical dependency treatment.

((6))) (c) Sleeping arrangements that permit observation
of patients;

((¢))) (d) Separate sleeping rooms for youth and adults;
and
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((€B)) (e) Referral of each patient to other appropriate
treatment services.

(3) The service provider must ensure detoxification
patient records include:

(a) Demographic information;

(b) Documentation the patient was_informed of federal
confidentiality requirements and received a copy of the
patient notice required under 42 CFR, Part 2;

{c) Documentation the patient was informed of treatment
service rules, translated when needed, signed and dated by
the patient before beginning treatment;

(d) Voluntary consent to treatment signed and dated by
the patient, parent or legal guardian, except as authorized by

law for protective custody and involuntary treatment;
(e) Documentation the patient receive counselor disclo-

sure information, acknowledged by the provider and patient
by signature and date;

(f) Documentation of the patient’s tuberculosis test and
results;

{g) Documentation the patient received the HIV/AIDS
brief risk intervention;

(h) Progress notes each shift and as events occur;

(i) Medication records, if applicable;

(i) Laboratory reports, if applicable;

(k) Properly completed authorizations for release of
information; and

(1) The discharge summary. which includes the patient’s
physical condition.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-500 What are the requirements for
residential providers? To be certified to offer intensive
inpatient, recovery, or long-term residential services, a pro-
vider must meet the requirements of:

(1) WAC 388-805-001 through 388-805-350;

(2) WAC 388-805-510 through 388-805-550 as applica-
ble; and

(3) Chapter ((246-326)) 246-337 WAC as required for
department of health licensing.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-520 What are the requirements for
youth behavior management? (1) Upon application for a
youth’s admission, a service provider must:

(a) Advise the youth’s parent and other referring persons
of the programmatic and physical plant capabilities and con-
straints in regard to providing treatment with or without a
youth’s consent;

(b) Obtain the parent’s or other referring person’s agree-
ment to participate in the treatment process as appropriate
and possible; and

(c) Obtain the parent’s or other referring person’s agree-
ment to return and take custody of the youth as necessary and
appropriate on discharge or transfer.

(2) The administrator must ensure policies and proce-
dures are written and implemented which detail least to
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increasingly restrictive practices used by the provider to sta-
bilize and protect youth who are a danger to self or others,
including:

(a) Obtaining signed behavioral contracts from the
youth, at admission and updated as necessary;

(b) Acknowledging positive behavior and fostering dig-
nity and self respect;

(c) Supporting self-control and the rights of others;

(d) Increased individual counseling;

(e) Increased staff monitoring;

(f) Verbal de-escalation;

(g) Use of unlocked room for voluntary containment or
((seeluston)) time-out; :

(h) Use of ((restraints)) therapeutic physical intervention
techniques during a time limited immediate crisis to prevent
or limit free body movement that may cause harm to the per-
son or others; and

(i) Emergency procedures, including notification of the
parent, guardian or other referring person, and, when appro-
priate, law enforcement.

(3) The provider must ensure staff is trained in safe and
therapeutic techniques for dealing with a youth’s behavioral
and emotional crises, including:

(a) Verbal de-escalation;

(b) Crisis intervention;

(c) Anger management;

(d) Suicide assessment and intervention;

(e) Conflict management and problem solving skills;

(f) Management of assaultive behavior;

(g) Proper use of ((restraint)) therapeutic physical inter-
vention techniques; and

(h) Emergency procedures.

(4) To ((prevent)) reduce the possibility of a youth’s
unauthorized exit from the residential treatment site, the pro-
vider may have:

(a) An unlocked room for voluntary containment or
((seeclusion)) time-out;

(b) A secure perimeter, such as a nonscalable fence with
locked gates; and

(c) Locked windows and exterior doors.

(5) Providers using holding mechanisms in subsection
(4) of this section must meet current Uniform Building Code
requirements, which include fire safety and special egress
control devices, such as alarms and automatic releases.

(6) When less restrictive measures are not sufficient to
de-escalate a behavioral crisis, clinical staff may ((eentain-or
seechude)) use, for voluntary containment or time-out of a
youth, a quiet unlocked room which has a window for obser-
vation and:

(a) The clinical supervisor or designated alternate must
be notified immediately of the staff person’s use of a quiet
room for a youth, and must determine its appropriateness;

(b) A chemical dependency professional (CDP) or desig-
nated clinical alternate must consult with the youth immedi-
ately and at least every ten minutes, for counseling, assis-
tance, and to maintain direct communication; and

(c) The clinical supervisor or designated alternate must
evaluate the youth and determine the need for mental health
consultation.

WSR 03-12-066

(7) Youth who demonstrate continuing refusal to partic-
ipate in treatment or continuing to exhibit behaviors that
present health and safety risks to self, other patients, or staff
may be discharged or transferred to more appropriate care
after:

(a) Interventions appropriate to the situation from those
listed in subsection (2) of this section have been attempted
without success;

(b) The person has been informed of the consequences
and return options;

(c) The parents, guardian, or other referring person has
been notified of the emergency and need to transfer or dis-
charge the person; and

(d) Arrangements are made for the physical transfer of
the person into the custody of the youth’s parent, guardian, or
other appropriate person or program.

(8) Involved staff must document the circumstances sur-
rounding each incident requiring intervention in the youth’s
record and include:

(a) The precipitating circumstances;

(b) Measures taken to resolve the incident;

(c) Final resolution; and

(d) Record of notification of appropriate others.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-530 What are the requirements for
intensive inpatient services? (1) A chemical dependency
professional (CDP), or a CDP trainee under supervision of a
CDP, must:

(a) Complete the initial treatment plan within five days
of admission;

(b) Conduct at least one face-to-face individual chemical
dependency counseling session with each patient each week;

(¢) Provide a minimum of ten hours of chemical depen-
dency counseling with each patient each week;

(d) Document a treatment plan review, at least weekly,
which updates patient status, progress toward goals((;-and
PPClevel-ef-service)); and

(e) Refer each patient for ongoing treatment or support,
as necessary, upon completion of treatment.

(2) The provider must ensure a minimum of twenty
hours of treatment services for each patient each week; up to
ten hours may be education. .

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-540 What are the requirements for
recovery house services? (1) A chemical dependency pro-
fessional (CDP), or a CDP trainee under supervision of a
CDP, must provide a minimum of five hours of treatment, for
each patient each week, consisting of:

(a) Education regarding drug-free and sober living; and

(b) Individual or group counseling.

Proposed

PROPOSED



[—]
ded
(]
[—]
[— ™
[—]
-
[

WSR 03-12-066

(2) A CDP, or CDP trainee under supervision of a CDP,
must ((update-patientreeords)) document a treatment plan
review at least monthly; and

(3) Staff must assist patients with general reentry living
skills and, for youth, continuation of educational or voca-
tional training.

AMENDATORY SECTION (Amending WSR 00-23-107,

filed 11/21/00, effective 1/1/01)

WAC 388-805-550 What are the requirements for
long-term treatment services? Each chemical dependency
service provider must ensure each patient receives:

(1) Education regarding alcohol, other drugs, and other
addictions, at least two hours each week.

(2) Individual or group counseling by a chemical depen-
dency professional (CDP), or CDP trainee under supervision
of a CDP, a minimum of two hours each week.

(3) Education on social and coping skills.

(4) Social and recreational activities.

(5) Assistance in seeking employment, when appropri-
ate.

(6) ((Patientrecord)) Document a treatment plan review
((and-update)) at least monthly.

(7) Assistance with re-entry living skills.

(8) A living arrangement plan.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-600 What are the requirements for
outpatient providers? To be certified to provide intensive or
other outpatient services, a chemical dependency service pro-
vider must meet the requirements of:

(1) WAC 388-805-001 through 388-805-350;

(2) WAC 388-805-610 through 388-805-630, as applica-
ble; and

(3) WAC 388-805-700 through 388-805-750, if offering
opiate substitution treatment program services.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-610 What are the requirements for
intensive outpatient treatment services? (1) Patients
admitted to intensive outpatient treatment under a deferred
prosecution order pursuant to chapter 10.05 RCW, must com-
plete intensive treatment as described in subsection (2) of this
section. Any exceptions to this requirement must be
approved, in writing, by the court having jurisdiction in the
case.

(2) Each chemical dependency service provider must
ensure intensive outpatient services are designed to deliver:

(a) A minimum of seventy-two hours of treatment ser-
vices within a maximum of twelve weeks,

(b) The first four weeks of treatment must consist of:

(i) At least three sessions each week;

(ii) Each group session must last at least one hour; and

(iii) Each session must be on separate days of the week.
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(c) Individual chemical dependency counseling sessions
with each patient ((every-twenty-hours-of treatment)) at least
once a month, or more if clinically indicated;

(d) Education totaling not more than fifty percent of
((the)) patient treatment services regarding alcohol, other
drugs, relapse prevention, HIV/AIDS, hepatitis B, hepatitis
C, and TB prevention, and other air/blood-borne pathogens;

(e) Self-help group attendance in addition to the seventy-
two hours;

(f) A chemical dependency professional (CDP), or a
CDP trainee under supervision of a CDP, must conduct and
document a review of each patient’s treatment plan ((every
twenty-hours-of-treatment)) in individual chemical depen-
dency counseling sessions, if appropriate, to assess adequacy
and attainment of goals((-usingPPE));

(g) Upon completion of intensive outpatient treatment, a
CDP, or a CDP trainee under the supervision of a CDP, must
refer each patient for ongoing treatment or support, as neces-
sary((-using PPC-

. ned . ing PPC)).
NEW SECTION

WAC 388-805-625 What are the requirements for
outpatient services for persons subject to RCW 46.61.-
5056? (1) Patients admitted to outpatient treatment subject to
RCW 46.61.5056, must complete outpatient treatment as
described in subsection (2) of this section.

(2) A chemical dependency professional (CDP), or a
CDP trainee under supervision of a CDP, must:

(a) For the first sixty days of treatment:

(i) Conduct group or individual chemical dependency
counseling sessions for each patient, each week, according to
an individual treatment plan.

(ii) Conduct at least one individual chemical dependency
counseling session of no less than thirty minutes duration
excluding a chemical dependency assessment for each
patient, according to an individual treatment plan.

(iii) Conduct alcohol and drug basic education for each
patient.

(iv) Document patient participation in self-help groups
described in WAC 388-805-300(16) for patients with a diag-
nosis of substance dependence.

(v) For patients with a diagnosis of substance depen-
dence who received intensive inpatient chemical dependency
treatment services, the balance of the sixty-day time period
will consist, at a minimum, of weekly outpatient counseling
sessions according to an individual treatment plan.

(b) For the next one hundred twenty days of treatment:

(i) Conduct group or individual chemical dependency
counseling sessions for each patient, every two weeks,
according to an individual treatment plan.

(ii) Conduct at least one individual chemical dependency
counseling session of no less than thirty minutes duration
every sixty days for each patient, according to an individual
treatment plan.



Washington State Register, Issue 03-14

(c) Upon completion of one hundred eighty days of
intensive treatment, a CDP, or a CDP trainee under the super-
vision of a CDP, must refer each patient for ongoing treat-
ment or support, as necessary, using PPC.

(3) For client’s that are assessed with insufficient evi-
dence of substance dependence or substance abuse, a CDP
must refer the client to alcohol/drug information school.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-700 What are the requirements for
opiate substitution treatment program providers? An opi-
ate substitution treatment program provider must meet
requirements of:

(1) WAC 388-805-001 through 388-805-350;

(2) WAC ((388-805-610-and)) 388-805-620; ((and))

(3) WAC 388-805-700 through 388-805-750;_and

(4) 42 Code of Federal Regulations, Part 8.12.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-710 What are the requirements for
opiate substitution medical management? (1) The medical

director must assume responsibility for administering all

medical services performed by the opiate substitution treat-
ment program. ,

(2) The medicai director must be responsible for ensur-
ing that the opiate substitution treatment program is in com-

pliance with all applicable federal, state. and local laws and
regulations.
(3) A program physician or authorized health care pro-

fessional under supervision of a program physician, must
provide oversight for determination of opiate physical addic-
tion and conducting a complete, fully documented physical
evaluation for each patient before admission ((enless-the

(4) A physical examination must be conducted on each
patient:

(a) By a program physician or other medical practitioner;
and

(b) Within ((twenty-ene)) fourteen days of admission.

((63))) (5) Following the patient’s initial dose of opiate
substitution treatment, the physician must establish adequacy
of dose, considering:

(a) Signs and symptoms of withdrawal;

(b) Patient comfort; and

(c) Side effects from over medication.

(((4-At-the-appropriate-timne))

(6) Prior to the beginning of detox, a program physician

must approve an individual detoxification schedule for each
patient being detoxified.
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NEW SECTION

WAC 388-805-715 What are the requirements for
opiate substitution medication management? (1) An opi-
ate substitution treatment program must use only those opioid
agonist treatment medications that are approved by the Food
and Drug Administration under section 505 of the Federal
Food, Drug, and Cosmetic Act (21 U.S.C. 355) for use in the
treatment of opioid addiction.

(2) In addition, an opiate substitution treatment program
who is fully compliant with the protocol of an investigational
use of a drug and other conditions set forth in the application
may administer a drug that has been authorized by the Food
and Drug Administration under an investigational new drug
application under section 505(i) of the Federal Food, Drug,
and Cosmetic Act for investigational use in the treatment of
opioid addiction. Currently the following opioid agonist
treatment medications will be considered to be approved by
the Food and Drug Administration for use in the treatment of
opioid addiction:

(a) Methadone;

(b) Levomethadyl acetate (LA AM); and

(c) Buprenorphine distributed as Subutex and suboxone.

(3) An opiate substitution treatment program must main-
tain current procedures that are adequate to ensure that the
following dosage form and initial dosing requirements are
met:

(a) Methadone must be administered or dispensed only
in oral form and must be formulated in such a way as to
reduce its potential for parenteral abuse;

(b) For each new patient enrolled in a program, the initial
dose of methadone must not exceed thirty milligrams and the
total dose for the first day must not exceed forty milligrams,
unless the program physician documents in the patient’s
record that forty milligrams did not suppress opiate absti-
nence symptoms.

(4) An opiate substitution treatment program must main-
tain current procedures adequate to ensure that each opioid
agonist treatment medication used by the program is admin-
istered and dispensed in accordance with its approved prod-
uct labeling. Dosing and administration decisions must be
made by a program physician familiar with the most up-to-
date product labeling. These procedures must ensure that any
significant deviations from the approved labeling, including
deviations with regard to dose, frequency, or the conditions
of use described in the approved labeling, are specifically
documented in the patient’s record.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-720 What are the requirements for

((urinalysis)) drug testing in opiate substitution treat-
ment? (1) The provider must obtain a ((erine)) specimen
sample from each patient for ((urinalysis)) drug testing:

(a) At least ((ence-each-month)) eight times per year; and

(b) Randomly, without notice to the patient.

(2) Staff must observe the collection of each ((urine))
specimen sample and use proper chain of custody techniques
when handling each sample;

Proposed
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(3) When a patient refuses to provide a ((urine)) speci-
men sample or initial the log of sample numbers, staff must
consider the ((urine)) specimen positive; and

(4) Staff must document a positive ((urine)) s specimen
and discuss the findings with the patient ((in-8)) at the next
scheduled counseling session ((within-seven-days-of receiv-
ing-the-results-of-the-test)).

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-730 What are the requirements for
opiate substitution treatment dispensaries? (1) Each opi-
ate substitution treatment provider must comply with applica-
ble portions of 21 CFR, Part 1301 requirements, as now or
later amended.

(2) The administrator must ensure written policies and
procedures to verify the identity of patients.

(3) Dispensary staff must maintain a file with a photo-
graph of each patient. Dispensary staff must ensure pictures
are updated when:

(a) The patient’s physical appearance changes signifi-
cantly; or

(b) Every two years, whichever comes first.

(4) In addition to notifying the ((Feed—and)) Federal

CSAT. SAMHSA and the Federal Drug Enforcement

Administration, the administrator must immediately notify
the department and the state board of pharmacy of any theft
or significant loss of a controlled substance.

(5) The administrator must have a written diversion con-
trol plan that contains specific measures to reduce the possi-

bility of diversion of controlled substances from legitimate

treatment use and that assigns specific responsibility to the
medical and administrative staff members for carrying out

the diversion control measures and functions described in the
plan.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-740 What are the requirements for
opiate substitution treatment counseling? (1) A chemical
dependency professional (CDP), or a CDP trainee under
supervision of a CDP, must provide individual or group
counseling sessions once each:

(a) Week, for the first ninety days, for a new patient or a
patient readmitted more than ninety days since the person’s
most recent discharge from opiate substitution treatment;

(b) Week, for the first month, for a patient readmitted
within ninety days of the most recent discharge from opiate
substitution treatment; and

(c) Month, for a patient transferring from another opiate
substitution treatment ((agerey)) program where the patient
stayed for ninety or more days.

(2) A CDP, or a CDP trainee under supervision of a
CDP, must conduct and document a continuing care review
with each patient to review progress, discuss facts, and deter-
mine the need for continuing opiate substitution treatment:

(a) Between six and seven months after admission; and

(b) Once every six months thereafter.
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(3) A CDP, or a CDP trainee under supervision of a
CDP, must provide counseling in a location that is physically
separate from other activities.

(4) ((The-administrator-mustensure-atleastonefull-time

¢5))) A pregnant woman and any other patient who
requests, must receive at least one-half hour of counseling
and education each month on:

(a) Matters relating to pregnancy and street drugs;

(b) Pregnancy spacing and planning; and

(c) The effects of opiate substitution treatment on the
woman and fetus, when opiate substitution treatment occurs
during pregnancy.

((€6))) (5) Staff must provide at least one-half hour of
counseling on family planning with each patient through
either individual or group counseling.

(D)) (6) The administrator must ensure there is one
staff member who has training in family planning, prenatal
health care, and parenting skills.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-750 What are the requirements for
opiate substitution treatment take-home medications? (1)
An opiate substitution treatment provider may authorize take-
home medications for a patient when:

(a) The medication is for a Sunday or legal holiday, as
identified under RCW 1.16.050; or

(b) Travel to the facility presents a safety risk for patients
or staff due to inclement weather.

(2) A service provider may permit take-home medica-
tions on other days for a stabilized patient who:

(a) Has received opiate substitution treatment medica-
tion for a minimum of ninety days; and

(b) Had negative urines for the last sixty days.

(3) The provider must meet ((23)) 42 CFR, Part ((294))
8.12(i)(1-5) requirements.

(4) The provider may arrange for opiate substitution
treatment medication to be administered by licensed staff or
self-administered by a pregnant woman receiving treatment
at a certified residential treatment agency when:

(a) The woman had been receiving treatment medication
for ninety or more days; and

(b) The woman’s use of treatment medication can be
supervised.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)
WAC 388-805-800 What are the requirements for

((Eree-standing)) ADATSA assessment ((providers-and))
services? (1) ((&)) An agency certified to conduct ADATSA
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((assessment-provider)) assessments must conduct ((an
ADATFSA)) the assessment for each eligible patient and be

governed by the requirements under:

(a) WAC 388-805-001 through 388-805-310;

(b) WAC 388-805-020 and 388-805-325 (1), (2), (3),
(53-5653657)) (4). 9). (15), (16), 388-805-330; and
388-805-350; and

(c) Chapter 388-800 WAC.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-810 What are the requirements for
DUI assessment providers? (1) If located in a district or
municipal probation department, each DUI service provider
must meet the requirements of:

(a) WAC 388-805-001 through 388-805-135,

(b) WAC 388-805-145 (4), (5), and (6);

(c) WAC 388-805-150, the administrative manual, sub-
sections (4), (7) through (11), (13), and (14),

(d) WAC 388-805-155, facilities, subsections (1)(b), (¢),
(d), and (2)(b);

(e) WAC 388-805-200 (1), (4), and (5);

(f) WAC 388-805-205 (1), (2), (3)(a) through ((£ey)) (d),
(4), (6), and (7)(Gerd<8)));

(g) WAC 388-805-220, 388-805-225, and 388-805-230;

(h) WAC 388-805-260, volunteers;

(i) WAC 388-805-300, clinical manual, subsections (1),
(2), 3), (H-45-38y)) (9), and ((HD)) (20)(e);

(j) WAC 388-805-305, patients’ rights;

(k) WAC 388-805-310, assessments;

(I) WAC 388-805-320, patient record system, subsec-
tions (3)(a) through (f), and ((4)))(5);

(m) WAC 388-805-325, record content, subsections (1),
(2), (3), (B3+68%10H21-16))) (4, (. (9). (11, (15),
and (17); and

(n) WAC 388-805-350, outcomes evaluation;

(0) WAC 388-805-815, DUI assessment services.

(2) If located in another certified chemical dependency
treatment facility, the DUI service provider must meet the
requirements of:

(a) WAC 388-805-001 through 388-805-260; 388-805-
305 and 388-805-310;

(b) WAC 388-805-300, 388-805-320, 388-805-325 as
noted in subsection (1) of this section, 388-805-350; and

(c) WAC 388-805-815.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-820 What are the requirements for
alcohol and other drug information school? (1) Alcohol
and other drug information school providers must be gov-
erned under:

(a) WAC 388-805-001 through 388-805-135; and

(b) This section.

(2) The provider must: .

(a) Inform each student of fees at the time of enrollment;
and

"[25]
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(b) Ensure adequate and comfortable seating in well-lit
and ventilated rooms.

(3) A certified information school instructor or a chemi-
cal dependency professional must teach the course and:

(a) Advise each student there is no assumption the stu-
dent is an alcoholic or drug addict, and this is not a therapy
session;

(b) Discuss the class rules;

(c) Review the course objectives;

(d) Follow curriculum contained in "Alcohol and Other
Drugs Information School Training Curriculum,” published
in ((994)) 2001, or later amended;

(e) Ensure not less than eight and not more than fifteen
hours of class room instruction;

(f) Administer the post-test from the above reference to
each enrolled student after the course is completed;

(g) Ensure individual client records include:

(i) Intake form;

(ii) Hours and date or dates in attendance;

(iii) Source of referral,

(iv) Copies of all reports, letters, certificates, and other
correspondence;

(v) A record of any referrals made; and

(vi) A copy of the scored post-test.

(h) Complete and submit reports required by the courts
and the department of licensing, in a timely manner.

AMENDATORY SECTION (Amending WSR 00-23-107,
filed 11/21/00, effective 1/1/01)

WAC 388-805-850 What are the requirements for
treatment ((alternatives-te-street-erime)) accountability
for safer communities (TASC) providers and services? (1)
A certified TASC provider must provide referral and case
management services to each eligible patient and meet the
requirements of:

(a) WAC 388-805-001 through 388-805-210;

(b) WAC 388-805-240, students;

(c) WAC 388-805-260, volunteers;

(d) WAC 388-805-300, clinical manual, subsections (1)
through ((€5-333)) (6). (9) through (((48))) (15), and
(%) (21)(a), (b), ((¢8))) and (e)((ard~H));

(e) WAC 388-805-305, patients’ rights, subsections (1)
((through-(3)-end-(5rthreugh<6))) (3). (4). (6). and (7);

() WAC 388-805-310, assessments, subsections (1)
through ((65)) (6);

(g) WAC 388-805-315, treatment, continuing care,
transfer, and discharge plans, subsections (1), (2)(a), (c), (d),
((te¥-end-5))) (5), and (7) through (9);

(i) A CDP, or a CDP trainee under supervision of a CDP,
must substitute referral and case management plans for treat-
ment plan requirements in WAC 388-805-315 (1) and (2)(a)
(€);

(ii) A CDP, or a CDP trainee under supervision of a
CDP, must coordinate the referral of patients with the appro-
priate treatment provider for each identified problem, ensure

they receive adequate treatment, and add new problems to the

case management plan as they are identified;
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(iii) A CDP, or a CDP trainee under supervision of a
CDP, must coordinate the continuing care plan of the patient
with appropriate treatment providers; and,

(iv) When transferring a patient to another treatment pro-
vider, a TASC provider will substitute a summary of the
patient’s progress toward each referral and case management
goal.

(h) WAC 388-805-320, patient record system;

(i) WAC 388-805-325, patient record content, subsec-
tions (1) through ((€3})) (4), (5) through ((63)) (9), and
((6F2y)) (11) through ((€9))) (18);

(j) WAC 388-805-330, reporting patient noncompliance;
and

(k) WAC 388-805-350, outcomes evaluation.

(2) A CDP, or a CDP trainee under supervision of a
CDP, must assess and document the adequacy of each client’s
referral and case management plan and attainment of goals
once each month.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-805-900 What are the requirements
for outpatient child care
when a parent is in treat-
ment?

WAC 388-805-905 What are the requirements
for outpatient child care
admission and health his-

tory?

WAC 388-805-910 What are the requirements
for outpatient child care poli-

cies?

WAC 388-805-915 What are the requirements
for an outpatient child care

activity program?

WAC 388-805-920 What are the requirements
for outpatient child care
behavior management and

discipline?

WAC 388-805-925 What are the requirements
for outpatient child care dia-

per changing?

WAC 388-805-930 ‘What are the requirements
for outpatient child care food

service?

WAC 388-805-935 What are the staffing require-
ments for outpatient child

care services?
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PROPOSED RULES
COMMUNITY COLLEGES
OF SPOKANE
{Filed June 16, 2003, 11:42 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
09-094.

Title of Rule: Adopt new chapter 132Q-02 WAC.

Purpose: New sections WAC 132Q-02-010 Definitions,
132Q-02-020 Purpose for adoption of student rules, 132Q-
02-030 Jurisdiction, 132Q-02-040 Student misconduct,
132Q-02-050 Academic dishonesty, 132Q-02-060 Class-
room conduct/learning environment, 132Q-02-070 Authority
to suspend, 132Q-02-080 Conduct at college functions,
132Q-02-090 Other punishable acts, 132Q-02-100 Hazing,
132Q-02-110 Disciplinary actions, 132Q-02-120 Delegation
of disciplinary authority, 132Q-02-130 Due process, 132Q-
02-140 Initiation of disciplinary action, 132Q-02-150 Com-
position of college disciplinary committee, 132Q-02-160
Evidence admissible in proceedings, 132Q-02-170 Appeal of
disciplinary actions, 132Q-02-180 Reporting, recording and
maintenance of disciplinary records, 132Q-02-190 College
disciplinary committee proceedings, 132Q-02-200 Brief dis-
ciplinary proceedings, 132Q-02-210 Conduct at disciplinary
proceedings, 132Q-02-220 Decision of the college disciplin-
ary committee, 132Q-02-230 Final decision regarding appeal
of disciplinary committee action, 132Q-02-240 Readmission
after suspension, 132Q-02-250 Emergency authority of cam-
pus president, 132Q-02-260 Purpose of immediate summary
suspension rules, 132Q-02-270 Initiation of immediate sum-
mary suspension proceedings, 132Q-02-280 Notice of imme-
diate summary suspension proceedings, 132Q-02-290 Proce-
dures of immediate summary suspension proceedings, 132Q-
02-300 Decision by vice president, 132Q-02-310 Notice of
immediate summary suspension, 132Q-02-320 Failure to
appear, 132Q-02-330 Appeal of immediate summary suspen-
sion, 132Q-02-340 Immediate summary suspension proceed-
ings not duplicative, 132Q-02-350 Confidentiality of student
records, 132Q-02-360 Education records, 132Q-02-370
Records requests and appeals, 132Q-02-380 Release of per-
sonally-identifiable records, 132Q-02-390 College records,
132Q-02-400 Records committee, 132Q-02-410 Eligibility
for clinical programs, 132Q-02-420 Grounds for athletic inel-
igibility, 132Q-02-430 Right to brief adjudicative proce-
dure—Athletics, 132Q-02-440 Brief adjudicative proce-
dure—Athletics, and 132Q-02-450 Brief adjudicative deci-
sion—Athletics, to consolidate student rules into one chapter.

Statutory Authority for Adoption: RCW 28B.50.140.

Statute Being Implemented: None.

Summary: To update district rules regulating student
conduct, suspension and dismissal procedures.

Reasons Supporting Proposal: To improve district effi-
ciency.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Connie Stafford Sher-
man, 501 North Riverpoint Boulevard, P.O. Box 6000, (509)
434-5060.
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Name of Proponent: Community Colleges of Spokane,
public.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed changes primarily are for housekeep-
ing purposes and district efficiency. Rules repealed are now
consolidated in student rights and responsibilities and general
campus conduct chapters to create ease of reading and under-
standing. Various other changes include updating terminol-
ogy and procedural changes.

Proposal does not change existing rules. The proposal
changes do not affect any current rule in substantive manner.
Changes are primarily for housekeeping purposes and clarifi-
cation.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

RCW 34.05.328 does not apply to this rule adoption.
Rules are primarily for internal district operation and are not
subject to violation by a nongovernment party.

Hearing Location: 2000 North Greene Street, Spokane,
WA 99217, on August 19, 2003, at 8:30 a.m.

Assistance for Persons with Disabilities: Contact Con-
nie Stafford Sherman by August 8, 2003.

Submit Written Comments to: Connie Stafford Sher-
man, 501 North Riverpoint Boulevard, P.O. Box 6000, Mail-
stop 1002, Spokane, WA 99217-6000, fax (509) 434-5025,
by August 8, 2003.

Date of Intended Adoption: August 19, 2003.

June 12, 2003

Connie Stafford Sherman
Vice Chancellor

Systems Administration

NEW SECTION

WAC 132Q-02-010 Definitions. As used in this chap-
ter, the following words and phrases shall mean:

(1) Appropriate Vice President - The chief administra-
tive officer over student services regardless of position title.

(2) Assembly - Any overt activity engaged in by two or
more persons, the object of which is to gain publicity, advo-
cate a view, petition for a cause or disseminate information to
any person, persons or group of persons.

(3) Board - The board of trustees of Washington State
Community College District 17, also known as Community
Colleges of Spokane (CCS).

(4) Chancellor - Chief Executive officer over Commu-
nity Colleges of Spokane.

(5) College - Any community college or center, which
may be created by the board of trustees of Community Col-
leges of Spokane.

(6) College facilities - Any or all real property owned,
operated, or maintained by the board of trustees of Commu-
nity Colleges of Spokane, and shall include all buildings and
appurtenances affixed thereon or attached thereto.

(7) College personnel - Any person employed or repre-
senting, on a full-time or part-time basis Community Col-
leges of Spokane.
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(8) Disciplinary action - The expulsion, suspension or
admonition of any student by the appropriate college presi-
dent or vice president for the violation of any designated rule
of student conduct for which a student is subject to disciplin-
ary action.

(9) District - Washington State Community College
District 17, also known as Community Colleges of Spokane
(CCS).

(10) Hazing - Any method of initiation into a student
organization, group or pastime or amusement engaged in
with respect to such an organization or group that causes or is
likely to cause bodily harm or serious mental or emotional
harm to any student or other person attending any institution
of higher education or post-secondary institution. Excluded
from this definition are "customary athletic events or other
similar contests or competitions.”

(11) Immediate Summary Suspension - Immediate
suspension from the college due to student presenting immi-
nent danger to himself/herself or other persons on college
facilities or to the educational process of the college.

(12) Instructional Day - Any regularly scheduled
instructional day designated in the academic year calendar,
including summer quarter, as a day when classes are held or
during final examination week. Saturdays and Sundays are
not regularly scheduled instructional days.

(13) Others - Any person other than a student or college
personnel visiting, attending or speaking within the college
community.

(14) Personally-Identifiable Information - Informa-
tion which includes either (a) the name of the student; the stu-
dent’s parent, or other family member(s), (b) the address of
the student’s or student’s family, (c) a personal identifier such
as the student’s social security number or student identifica-
tion number, (d) a list of personal characteristics which
would make it possible to identify the student with reason-
able certainty, or (€) other information which would make it
possible to identify the student with reasonable certainty.

(15) President - Unless otherwise designated shall mean
the duly appointed president, chief executive of any college,
instructional unit of Community Colleges of Spokane.

(16) RCW - The Revised Code of Washington.

(17) Student - Any person who is or has been officially
registered at any college or instructional unit with Commu-
nity Colleges of Spokane and with respect to whom the col-
lege maintains educational records or personally-identifiable
information.

(18) Student Rights and Responsibilities - Rules regu-
lating student conduct as adopted in this chapter.

(19) WAC - The Washington Administrative Code.

NEW SECTION

WAC 132Q-02-020 Purpose for adoption of student
rules. (1) All colleges administered by the board of trustees
for Community Colleges of Spokane are maintained by the
state of Washington for the accomplishment of certain spe-
cial purposes; namely, the provision of programs of instruc-
tion in higher education, the advancement of knowledge
through scholarship and research, and the provision of related

Proposed
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community services. Like any other social institution having
its own special purpose, a college must maintain conditions
conducive to the effective performance of its functions. Con-
sequently, the college has special expectations regarding the
conduct of the various participants in the academic commu-
nity. Student conduct, which distracts from or interferes with
accomplishment of college purposes, is not acceptable.

(2) Admission to a college within the district carries
with it the presumption that students will conduct themselves
as responsible members of the academic community. This
includes an expectation that students will obey the law, com-
ply with rules and regulations of the college and its depart-
ments, maintain a high standard of integrity and honesty and
respect the rights, privileges and property of other members
of the college community.

(3) It is assumed that students are and wish to be treated
as adults. As such, students will accept responsibility for
their conduct. In order to accomplish educational purposes of
the college and also to provide students a full understanding
of the rules that will enable the college to maintain conditions
conducive to the effective performance of the college’s func-
tions, the following rules regarding the conduct of students
are hereby adopted. Sanctions for violations of the rules of
student conduct herein adopted will be administered by the
college in the manner provided by said rules. When viola-
tions of laws of the state of Washington and/or the United
States are also involved, the college may refer such matters to
proper civil authorities. In case of minors, this conduct may
be referred to parents or legal guardians.

'NEW SECTION

WAC 132Q-02-030 Jurisdiction. All rules herein
adopted concerning student conduct and discipline shall
apply to every student attending a community college within
Community Colleges of Spokane whenever said student is
engaged in or present at any approved college-related activity
occurring on or off college facilities. Facilities includes loca-
tions in which students are engaged in official college activi-
ties such as training internships, cooperative and distance
education, practicums, supervised work experiences or any
other college-sanctioned social or club activities.

NEW SECTION

WAC 132Q-02-040 Student misconduct. Misconduct
for which the campuses may impose sanctions and/or disci-
plinary action includes, but is not limited to, any of the fol-
lowing:

(1) The intentional or repeated obstruction or disruption
of teaching, research, administration, disciplinary proceed-
ings or other campus activities, including public service func-
tion and other authorized activities on campus premises;

(2) Academic dishonesty, as described in WAC 132Q-
02-050, to include cheating, plagiarism, or knowingly fur-
nishing false information to any campus or district employee;

(3) Failure to comply with the direction of campus offi-
cials acting in the legitimate performance of their duties or
failure to properly identify oneself to those persons when
requested to do so;
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(4) Intentional physical or verbal abuse, threats, intimi-
dation, harassment, coercion and/or other conduct, including
disorderly, lewd or indecent behavior directed at another per-
son which has the purpose or effect of creating a hostile,
intimidating or disruptive learning or working environment at
any campus-sponsored or campus-supervised function;

(5) Violating any of the computer and electronic infor-
mation, including internet access systems use policies, rules,
regulations, guidelines and laws applicable to the district,
college or department of the college which include prohibi-
tions against use for commercial benefit or gain and depart-
ment restrictions prohibiting access into sexually explicit
internet sites;

(6) Engaging in any behavior which threatens and/or
endangers the health or safety of any person on campus pre-
mises, presents an imminent danger to him or herself, another
or the college community, disrupts the normal operations of
the college and/or infringes on the rights of other members of
the college community;

(7) Aiding, abetting or procuring another person in
behavior that is prohibited by any section of the Student Mis-
conduct;

(8) Engaging in unwelcome sexual advances, requests
for sexual favors, or other verbal or physical conduct of a sex-
uval nature where such behavior offends a reasonable, orderly,
prudent person under these circumstances;

(9) Smoking and/or the use of chewing tobacco inside
campus buildings and campus vehicles or in other unautho-
rized campus areas;

(10) Using, possessing, selling or being under the influ-
ence of any narcotic drug or controlled substance as defined
in RCW 69.50.101, except when the use or possession of a
drug is specifically prescribed as medication by an authorized
medical doctor or dentist. For the purpose of the regulation,
“"sale” shall include the statutory meaning defined in RCW
69.50.410 and RCW 69.04.005;

(11) Using, possessing, consuming or being demonstra-
bly under the influence of, or selling any alcoholic beverage,
except as a participant of legal age in a student program, ban-
quet or educational program which has the special written
authorization of the college president or his/her designee;

(12) The intentional making of false statements and/or
filing of false charges against the colleges and/or members of
the district community;

(13) Forgery, alteration or misuse of district documents,
records, funds or instruments of identification, including
electronic hardware, software and information systems and
applications with the intent to defraud;

(14) Theft of or attempted or actual damage to property
of the college, a member of the college community, other per-
sonal or public property, or possession of property stolen
from college premises and/or a member of the college com-
munity while on college premises;

(15) Unauthorized use of, access to, or entry of college
facilities or property, tangible or intangible, or any violation
of college rules regarding such use, access or entry;

(16) Engaging in any prohibited discriminatory or
harassing behavior as defined by applicable law and/or dis-
trict policies including stalking or hate activity as defined by
law;
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(17) Conducting or participating in an assembly, which
violates the guidelines of assembly as defined in WAC 132Q-
07-020 of this administrative code;

(18) Hazing in any form as described in RCW
28B.10.901. No student, or other person in attendance at any
public or private institution of higher education, or any other
postsecondary educational institution, may conspire to
engage in hazing or participate in hazing of another. Any
method of initiation into a student organization, pastime or
amusement engaged in with respect to such an organization
that causes, or is likely to cause bodily or serious mental or
emotional harm to any student or other person. Excluded
from this definition are "customary athletic events or other
similar contests or competitions."

(19) Falsely setting off or otherwise tampering with any
emergency safety equipment, alarm or other device estab-
lished for the safety of individuals and/or college facilities;

(20) Possessing, transporting, or storing any weapons,
explosives, dangerous chemicals or other weapons, including
knives. Illegal possession of weapons or unauthorized use or
possession of any device or substance that can be used to
inflict bodily harm or to damage real or personal property.
This does not apply to commissioned police officers as pre-
scribed by law;

(21) Violating any other provision of the Student Rights
and Responsibilities Handbook.

NEW SECTION

WAC 132Q-02-050 Academic dishonesty. Academic
dishonesty includes cheating, plagiarism, or knowingly fur-
nishing false information to the college or district. Acts of
dishonesty are serious breaches of honor and shall be dealt
with in the following manner:

(1) Any student who commits or aids and abets the
accomplishment of an act of academic dishonesty shall be
subject to disciplinary action;

(2) The class instructor is responsible for handling each
case of dishonesty in the classroom except where a major or
repeated offense is involved. In cases of academic dishon-
esty, the instructor may or may not dismiss the student from
class and/or adjust the student’s grade and/or determine
appropriate action. If the instructor and the department chair
concur that a case should be referred for further college
action (which could include suspension or expulsion from the
college), the matter is referred to the appropriate vice presi-
dent, who may convene the college Disciplinary Committee.
Any action relating to academic dishonesty, including action
adjusting the student’s grade, is subject to appeal by the stu-
dent as in any other case of academic grievance.

NEW SECTION

WAC 132Q-02-060 Classroom conduct/learning
environment. Instructors have the authority to take appropri-
ate action to maintain order and proper conduct in the class-
room and to maintain the effective cooperation of the class in
fulfilling the objectives of the course.

An instructor has the authority to exclude a student from
any single class/program session during which the student is
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so disorderly or disruptive that it is difficult or impossible to
maintain classroom decorum. The instructor shall report any
such exclusion from class/program to the appropriate vice
president or designee. The appropriate vice president or des-
ignee may initiate disciplinary action as provided in this pro-
cedure.

Bringing any person, thing or object to a teaching and
learning environment, that may disrupt the environment or
cause a safety or health hazard, without the express approval
of the faculty member or other authorized official, is
expressly prohibited.

NEW SECTION

WAC 132Q-02-070 Authority to suspend. Each fac-
ulty member or administrator has the right to suspend any
student from any single class or program, up to three instruc-
tional days, if misconduct disrupts any college class, program
or the learning and teaching environment by engaging in con-
duct that renders it difficult or impossible to maintain the
decorum of the class, program or teaching and learning envi-
ronment. Such suspension may include exclusion from the
college, or any part thereof, during the period of suspension.
The faculty member or administrator shall report this suspen-
sion to the appropriate vice president who may set conditions
for the student upon return. The student may appeal to the
appropriate vice president and that vice president may autho-
rize an earlier return by the student only after consultation
with the faculty member or appropriate administrator.

NEW SECTION

WAC 132Q-02-080 Conduct at college functions.
College personnel have the right to remove or have removed
from a college function and/or the college, for up to three
instructional days, any student who, by an act of misconduct,
substantially disrupts any college function by engaging in
conduct that renders it difficult or impossible to continue
such function in an orderly manner.

NEW SECTION

WAC 132Q-02-090 Other punishable acts. Any stu-
dent who commits any other act on college facilities which is
punishable as a misdemeanor or a felony under the laws of
the state of Washington and/or the United States and which
act is not a violation of any other provision of the Student
Rights and Responsibilities Handbook, shall be subject to
disciplinary action.

NEW SECTION

WAC 132Q-02-100 Hazing. Hazing is prohibited.

Other sections of the Student Rights and Responsibilities
Handbook may be applicable to hazing violations. Hazing
violations are also misdemeanors punishable under state
criminal law according to RCW 9A.20.021

Penalties for Hazing: Any organization, association or
student group that knowingly permits hazing shall:
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a) Be liable for harm caused to persons or property
resulting from hazing; and

b) Be denied recognition by Community Colleges of
Spokane as an official organization, association or student
group on any campus of CCS. If the organization, associa-
tion or student group is a corporation, whether for profit or
nonprofit, the individual directors of the corporation may be
held individually liable for damages.

A person who participates in the hazing of another shall
forfeit any entitlement to state-funded grants, scholarships, or
awards for one calendar year.

Forfeiture of state-funded grants, scholarships or awards
may continue for an additional calendar year up to and
including permanent forfeiture, based upon the seriousness of
the violations.

Impermissible conduct not amounting to hazing is sub-
ject to sanctions available under the Student Rights and
Responsibilities Handbook depending upon the seriousness
of the violation.

Impermissible conduct associated with initiation into a
student organization or group or any pastime or amusement
engaged in, with respect to the organization or group, will not
be tolerated.

Impermissible conduct, which does not amount to haz-
ing, may include conduct, that causes embarrassment, sleep
deprivation, personal humiliation, ridicule or unprotected
speech amounting to verbal abuse.

NEW SECTION

WAC 132Q-02-110 Disciplinary actions. Disciplinary
action, up to and including expulsion from the college, may
be imposed upon a student for failure to abide by the rules of
student conduct. The form of disciplinary action imposed on
the non-abiding student will determine whether, and under
what conditions, the violator may continue as a student at the
college.

Any of the following disciplinary actions may be
imposed upon violators of the Student Rights and Responsi-
bilities’ rules and regulations established herein: The appro-
priate vice president at the remaining college/instructional
unit reserves the right to enforce the disciplinary action on
his/her campus.

(1) Disciplinary Warning: Notice to a student, either
verbally or in writing that he/she has violated the rules of stu-
dent conduct or failed to satisfy the college’s expectations
regarding conduct. Such warnings imply that continuation or
repetition of the specific conduct involved or other miscon-
duct will result in one of the more serious disciplinary actions
described in this section.

(2) Fines: The office of the appropriate vice president
may assess monetary fines against individual students for
violation of the rules of student conduct. Failure to pay such
fines promptly will result in the cancellation of the student’s
registration and will prevent the student from reregistering.
Appeal of this action may be made to the president of the col-
lege. The decision of the president is final.

(3) Disciplinary Reprimand: Formal actions against a
student for violation of the rules of student conduct. Repri-
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mands are always made in writing to the student by the
officer or agency taking action, with copies to the appropriate
vice president. A reprimand informs the student that contin-
uation or repetition of the specific conduct involved or other
misconduct will result in one of the more serious disciplinary
actions described in this section.

(4) Disciplinary Probation: Formal action placing con-
ditions upon the student’s continued attendance for violation
of rules of student conduct. The office placing the student on
disciplinary probation will specify, in writing, the period of
probation and the conditions, such as limiting the student’s
participation in extracurricular activities. Disciplinary proba-
tion may be for a specified term or for an indefinite period,
which may extend to graduation or other termination of the
student’s enrollment in the college. Violation of disciplinary
probation shall be cause for further disciplinary action.

(5) Suspension: Formal but limited dismissal from the
college. Termination of student status for violation of the
rules of student conduct. The notification dismissing a stu-
dent will indicate, in writing, the term of the dismissal and
any special conditions that must be met before readmission.

(6) Expulsion: This shall result in permanent termina-
tion of a student’s eligibility for enroliment. Notice of the
expulsion and its cause shall be presented in writing.

NEW SECTION

WAC 132Q-02-120 Delegation of disciplinary
authority. The appropriate vice-president or designee shall
have the authority to administer the disciplinary action pre-
scribed in this chapter. The president shall be informed of all
student, probation, suspension or expulsion proceedings by
the appropriate vice-president.

NEW SECTION

WAC 132Q-02-130 Due process. Students have the
right to due process. Disciplinary action may not be imposed
without notice to the accused of the nature of the charges.
Once notified, a student accused of violating the code of con-
duct is entitled to procedural due process as set forth in these
provisions.

NEW SECTION

WAC 132Q-02-140 Initiation of disciplinary action.
A request for disciplinary action on a student for violation(s)
of the rules of student conduct shall be referred in writing to
the appropriate vice president within five instructional days
of the violation. Any member of the administration, faculty,
college personnel or any student may make such a request.
All requests must be in writing and signed by the individual
making the request. The appropriate vice president or desig-
nee may decline the request, implement the request or engage
in informal negotiations to resolve the situation.

NEW SECTION

WAC 132Q-02-150 Composition of college disciplin-
ary committee. Each college shall have a college disciplin-
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ary committee composed of six members plus the presiding
officer for a total of seven people who shall be chosen no later
than October fifteenth of each academic year. The member-
ship shall be selected as follows:

(1) The recognized faculty-negotiating unit shall appoint
two members and one alternate who are teaching on the
appropriate campus or college; such members shall serve a
two-year term.

(2) The college president shall appoint two members
from the college administration who shall serve a term as
determined by the president.

(3) The respective student governments on each college
campus shall appoint student membership. Student member-
ship must include a male and female student and two alter-
nates who shall serve for no more than one year.

(4) The presiding officer of the college disciplinary com-
mittee shall be the appropriate vice president or designee. No
person who personally participates in any disciplinary action
that is reviewed by the disciplinary committee may serve as
presiding officer, nor cast a vote on the merits of the case
decided upon by the disciplinary committee pursuant to
WAC 132Q-02-180.

(5) No member of the disciplinary committee shall par-
ticipate in a case in which he/she is witness to or have acted
in an advisory capacity.

(6) The chair and members of the committee shall con-
tinue in their offices beyond the expiration of their terms until
such time as those cases initiated and convened during their
term shall be concluded. In no instance shall a new case be
presented to a chair whose term has expired.

NEW SECTION

WAC 132Q-02-160 Evidence admissible in proceed-
ings. Only those matters presented at the proceeding in the
presence of the accused student, except where the student
fails to attend after receipt of proper notice, will be consid-
ered in determining whether the college disciplinary commit-
tee has sufficient cause to believe that the accused student is
guilty of a violation of the rules of student conduct.

In determining whether sufficient cause, as stated above,
does exist, members of the disciplinary committee shall give
consideration to all evidence that serves as proof and is com-
monly accepted by reasonable, prudent persons in the con-
duct of their affairs.

The presiding officer of the college disciplinary commit-
tee shall consider the rules of privilege recognized by law and
exclude incompetent, irrelevant, immaterial and unduly repe-
titious evidence.

NEW SECTION

WAC 132Q-02-170 Appeal of disciplinary actions.
Any disciplinary action taken by the appropriate vice presi-
dent or designee may be appealed to the college disciplinary
committee. Disciplinary action taken by the college disci-
plinary committee may be appealed to the president of the
college. All appeals by a student must be made in writing to
the disciplinary committee or president within seven instruc-
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tional days after notification of action taken by the disciplin-
ary committee or president.

NEW SECTION

WAC 132Q-02-180 Reporting, recording and main-
tenance of disciplinary records. The office of the appropri-
ate vice president shall keep all records of disciplinary cases.
Except in proceedings where the student is exonerated, all
documentary or other physical evidence produced or consid-
ered, and all recorded testimony in disciplinary proceedings
shall be preserved consistent with guidelines for student edu-
cation records. No record of proceedings where the student is
exonerated, other than the fact of exoneration, shall be main-
tained in the student’s file or other college repository after the
date of the student’s graduation.

The office of the appropriate vice president shall keep
accurate records of all disciplinary actions taken by or
reported to that office. All disciplinary action will be entered
on the student’s record and may be removed at the time of
graduation or earlier, at the discretion of the office or individ-
ual initiating the action, if special terms and conditions have
been met or if other circumstances warrant the removal. A
student may petition to that office or individual for removal
of such a notation at any time. Otherwise the record of disci-
plinary action shall be part of that student’s record.

NEW SECTION

WAC 132Q-02-190 Initial College disciplinary pro-
ceedings. (1) Any student accused of violating any provi-
sions of the Student Rights and Responsibilities will be called
for an initial conference with the appropriate vice president or
designee, and will be informed of what provision(s) of the
rules of student conduct the student is charged with violating,
and the maximum penalties which might result if the charge
is substantiated after consideration in a disciplinary proceed-
ing.

(2) After considering the evidence in the case and inter-
viewing the student or students accused of violating the rules
of student conduct, the appropriate vice president or desig-
nee, may take any of the following actions:

(a) Terminate the proceeding, exonerating the accused
student(s);

(b) Dismiss the case after appropriate counseling and/or
advice;

(c) Impose minor sanctions directly (warning, repri-
mand, disciplinary probation or fine) or such sanctions the
student may agree to in writing. These sanctions are subject
to the student’s rights of appeal as described below;

(d) Refer the matter to the college disciplinary commit-
tee for appropriate action. The student shall be notified in
writing, within three instructional days, when such a referral
is made.

(e) Issue an order of dismissal pursuant to the conditions
of WAC 132Q-02-110(4).

(f) Issue an order of expulsion pursuant to the conditions
of WAC 132Q-02-110(6).

(3) A student accused of violating any of the rules of stu-
dent conduct shall be given written notification of any disci-
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plinary action taken by the appropriate vice president or des-
ignee. In the case of an unmarried student under eighteen
years of age, written notification of the disciplinary action
taken by the appropriate vice president or designee, shall also
be sent to the student’s parent(s) or legal guardian(s) under
the provisions of the Family Education Rights and Privacy
Act (FERPA).

No disciplinary action recommended by the appropriate
vice president or designee, is final unless the student fails to
exercise his right of appeal as provided in WAC 132Q-02-
200.

NEW SECTION

WAC 132Q-02-200 College disciplinary committee
proceedings. (1) The college disciplinary committee for each
college will reexamine all disciplinary cases referred to it by
the appropriate vice president or designee. The student shall
be accorded a fair and impartial hearing before the disciplin-
ary committee on any charge of misconduct referred to the
committee for initial hearing or appeal. The student’s failure
to cooperate with the hearing procedures hereinafter outlined,
however, shall not prevent the disciplinary committee from
making its findings, conclusions and recommendations as
provided hereafter. Failure by the student to cooperate may
be taken into consideration by the committee.

(2) The student shall be given written notice of the time
and place of the proceeding before the college disciplinary
committee by registered or certified mail to the student’s last
known address or presented to the student in person by an
appropriate campus official, or any other reasonable means of
communication and be afforded not less than twenty days
notice. The notice shall contain:

(a) The time and place of the proceeding.

(b) An outline of the charges, a list of witnesses who will
appear, a description of any documentary, or other evidence
that will be presented at the hearing.

(c) The notice may be amended at any time prior to the
hearing but if such amendment is prejudicial to the student’s
case, the hearing date shall be rescheduled to a later date.

In no case shall efforts to avoid receipt of notice be
allowed to interrupt the process of the proceeding.

(3) The student shall be entitled to hear and examine the
evidence brought forth and be informed of the identity of its
source and shall be entitled to present evidence and witnesses
on their own behalf and to cross-examine witnesses appear-
ing as to factual matters. The student shall have the opportu-
nity to request the presence of witnesses or production of
other evidence relevant to the issues of the proceedings.

(4) A college representative shall present the evidence
and witnesses alleging that the student engaged in miscon-
duct. Only those matters presented at the hearing will be con-
sidered in the decision of the committee, but the student’s past
record of conduct may be taken into account in formulating
the committee’s recommendations for disciplinary action

(5) The student may choose to be represented or accom-
panied by legal counsel and/or accompanied by an advisor,
however, counsel cannot speak at the proceeding. Should the
student elect representation by legal counsel, the campus offi-
cial initiating the charges may also be represented by legal
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counsel. If the student elects to choose a duly licensed attor-
ney admitted to practice in the United States as counsel, the
student must provide three days’ notice excluding weekends
and holidays to the appropriate vice president.

(6) No one will be required to give self-incriminating
evidence.

(7) In all disciplinary proceedings the college may be
represented by a designee appointed by the appropriate vice
president; said designee may then present the college’s case
against the student accused of violating the rules of student
conduct, provided that in those cases in which the student
elects to have a licensed attorney present, the appropriate vice
president may elect to have an assistant attorney general
attend as well.

(8) An adequate summary of all the evidence and facts
presented to the disciplinary committee during the course of
the proceedings will be taken. A student’s disciplinary record
is subject to FERPA and WAC 132Q-06-035.

(9) The presiding officer of the college disciplinary com-
mittee shall preside at the disciplinary proceeding and make
rulings on all evidentiary procedural matters heard in the
course of the disciplinary proceeding.

(10) The student will be provided with a copy of the find-
ings, conclusions and sanctions if any imposed. The student
will also be advised of the right to appeal the committee’s
decision in a written statement to the president within five
instructional days.

(11) If there is no appeal to the president, the sanction
shall be in effect at the end of the five instructional day appeal
period or at such other time as may be indicated by the com-
mittee.

NEW SECTION

WAC 132Q-02-210 Conduct at disciplinary proceed-
ings. Proceedings conducted by the college disciplinary com-
mittee generally will be held in closed session, except when a
student requests that persons other than those directly
involved be invited to attend. Such requests shall be made to
the chair at least three instructional days in advance of the
hearing. The chair may exclude any persons that disrupt the
proceedings from the hearing room and may limit the number
of persons who may attend in order to afford safety and
orderliness to the participants in the proceedings.

Any student attending the disciplinary committee pro-
ceeding as an invited guest who continues to disrupt said pro-
ceedings after the presiding officer of the committee has
asked him/her to cease and desist such activity, shall be sub-
ject to disciplinary action.

NEW SECTION

WAC 132Q-02-220 Decision of the college disciplin-
ary committee. Upon conclusion of the disciplinary pro-
ceeding, the college disciplinary committee shall consider all
the evidence presented and decide by majority vote of the
members of the committee which of the following is to be
taken:

(a) Terminate the proceedings and exonerate the stu-
dent(s);
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(b) Impose disciplinary actions as provided in WAC
132Q-02-110.

The campus shall in no case proceed with a sanction that,
in fact or appearance, duplicates punishment for the same
offense unless the interests of the campus are implicated in
some separate way by the violation of law.

If a violation of civil law occurs on campus and is also a
violation of a published campus regulation, the campus may
institute its own proceedings against the offender if the cam-
pus interest involved is clearly distinct from that of the out-
side community.

If a student is charged with an off-campus violation of
law, the matter shall be of no disciplinary concern to the cam-
pus unless the student is incarcerated and unable to comply
with academic requirements.

The student will be provided with a copy of the commit-
tee’s findings and conclusions regarding whether the student
did violate any rule or rules of the code of student conduct.
The committee shall also advise the student of the right to
present, within five instructional days, a written statement to
the president of the college appealing the decision of the col-
lege disciplinary committee.

NEW SECTION

WAC 132Q-02-230 Appeal proceedings. (1) All
appeals must be submitted to the appropriate vice president,
in writing, within ten instructional days.

(2) The college disciplinary committee shall hear
appeals of initial disciplinary decisions.

(3) The college president or designee shall hear appeals
of the college disciplinary committee’s decisions.

NEW SECTION

WAC 132Q-02-240 Readmission after suspension.
Any student suspended from the college for disciplinary rea-
sons may apply for readmission by filing requests in writing
with the office or individual, which initiated the action result-
ing in the suspension. Such petitions must indicate how spec-
ified conditions have been met and, if the term of the suspen-
sion has not expired, any reasons which support a reconsider-
ation of the matter. Because the president of the college
participates in all disciplinary actions suspending students
from the college, decisions on such petitions of readmission
must be reviewed and approved by the president before read-
mission is granted.

NEW SECTION

WAC 132Q-02-250 Emergency authority of the col-
lege president. Ordinarily, disciplinary actions will be
imposed only after the appropriate informal or formal hearing
procedures have been invoked. However, the college presi-
dent or his/her authorized representative, by virtue of the
authority delegated to him/her by the board of trustees under
conditions which the president or authorized representative
deems to be an emergency situation, may suspend the student
from participation in any or all college privileges, pending
the completion of the college disciplinary proceedings out-
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lined herein, in order to protect the safety and property of
members of the college community or to assure the college’s
ability to function. In any case in which this provision is
invoked, the student(s) in question are entitled to an early
hearing before the appropriate vice president, designee or
duly appointed committee.

NEW SECTION

WAC 132Q-02-260 Purpose of immediate summary
suspension rules. (1) The board of trustees of Community
Colleges of Spokane recognizes the need to provide the col-
lege’s administrators with an immediate system of student
discipline that can swiftly and fairly respond to disorder on
all district property. The board further desires to create and
operate such a system within the framework of due process as
presently embodied in the concept of a temporary restraining
order.

(2) It is to be understood, however, that nothing within
the rules adopted in this chapter shall be construed to replace
the provisions of the rules of student conduct and procedures
of enforcement included in chapter 132Q-02 WAC and the
student disciplinary system created therein. Rather, the pro-
visions of the rules of this chapter shall be deemed to be sup-
plementary to the rules of student conduct by providing a
method of suspension during the pending investigation and
prosecution for student violations that will be subsequently
heard on their merits pursuant to the system included in the
rules of student conduct.

NEW SECTION

WAC 132Q-02-270 Initiation of immediate summary
suspension proceedings. If the president or designee has
cause to believe that any student has violated any rule of stu-

- dent conduct contained in chapter 132Q-02 WAC, and the

president or designee has further cause to believe that the stu-
dent’s violation has a significant probability of continuing to
disrupt the educational environment of the college, then the
president or designee shall, pursuant to the following rules,
have authority to suspend the student for a maximum of ten
instructional days prior to any subsequent disciplinary pro-
ceeding initiated under the rules of student conduct contained
in 132Q-02 WAC.

NEW SECTION

WAC 132Q-02-280 Notice of immediate summary
suspension proceedings. (1) If the president desires to exer-
cise the authority conferred by WAC 132Q-02-140 against
any student, he or she shall direct the appropriate vice presi-
dent to provide written notice to the student.

(2) The notice shall be entitled "notice of summary sus-
pension proceeding” and shall include the charges against the
student, including reference to the law and/or rules of student
conduct involved and that the student charged must appear
before the appropriate vice president or designee, at a time to
be set by the vice president.

Proposed

PROPOSED



(=]
Thakead
[T}
[—J
-
[—]
[
(-

WSR 03-13-081

NEW SECTION

WAC 132Q-02-290 Procedures of immediate sum-
mary suspension proceedings. (1) At the immediate sum-
mary suspension proceeding, the college, through the office
of the appropriate vice president or designee, shall make a
determination as to whether there is probable cause to believe
that the violation did occur, as stated in the notice of sum-
mary suspension proceedings to the student.

(2) The student may offer oral testimony of himself/her-
self or another person, submit any statement or affidavit on
his/her own behalf, examine any affidavit and cross-examine
any witness who may appear against him/her.

(3) The appropriate vice president shall, at the time of the
immediate summary suspension proceeding, determine
whether there is probable cause to believe that a violation of
law or of the rules of student conduct has occurred, pursuant
to WAC 132Q-02-220 (1) or (2). In the course of making
such a decision, the vice president may only consider the
sworn affidavit or oral testimony of persons who have made
the ailegation and the oral testimony and affidavits submitted
by the student charged.

NEW SECTION

WAC 132Q-02-300 Decision by vice president. If the
appropriate vice president, following the conclusion of the
immediate summary suspension proceeding, finds that there
is probable cause to believe that:

(1) The accused student has committed one or more vio-
lations of law or rules of student conduct upon any person or
college facility, and

(2) That immediate summary suspension of the accused
student is necessary to attain peace and order on the campus;
and

(3) Such violation(s) of the rules of student conduct con-
stitutes grounds for disciplinary probation or dismissal pursu-
ant to WAC 132Q-02-110.

The appropriate vice president may then, with the writ-
ten approval of the president, suspend the student from col-
lege pending any subsequent disciplinary proceeding initi-
ated under WAC 132Q-02 or reinstate the student with or
without conditions.

NEW SECTION

WAC 132Q-02-310 Notice of immediate summary
suspension. (1) If a student is suspended pursuant to the
above rules, he/she will be provided with a written copy of
the appropriate vice president’s findings as to whether the
vice president had probable cause to believe that the condi-
tions for immediate summary suspension outlined in WAC
132Q-02-200 exist and to whether immediate suspension of
the accused student should be issued.

(2) The student suspended in accordance to this rule shall
be served a written copy of the notice of suspension by per-
sonal service or by registered mail. Notice by mail shall be
sent to the student’s last known address. The suspension shall
be effective for the period dating from the day the notice of
suspension is mailed or personal service accomplished.
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(3) During the period of immediate summary suspen-
sion, the suspended student shall not enter the campus other
than to meet with the appropriate vice president or to attend
the summary suspension proceeding. However, the appropri-
ate vice president may grant the student special permission to
enter for the express purpose of meeting with faculty, college
personnel, or students in preparation for the proceeding.

(4) The appropriate vice president at the remaining col-
lege reserves the right to enforce the immediate suspension
on their campus.

NEW SECTION

WAC 132Q-02-320 Failure to appear. If the accused
student has been served in accordance with the notice
required in WAC 132Q-02-170, fails to appear at the time
designated for the immediate summary suspension proceed-
ing, the appropriate vice president may, with the written con-
currence of the president, continue with the proceedings
under WAC 132Q-02-180.

NEW SECTION

WAC 132Q-02-330 Appeal of immediate summary
suspension. (1) Any student aggrieved by an order issued at
the immediate summary suspension proceeding may appeal
the suspension to the board of trustees. No such appeal shall
be entertained, however, unless written notice of the appeal,
specifically describing alleged errors in the findings of the
appropriate vice president and the president, is tendered at the
office of the president within seventy-two hours following
the date the written notice of immediate summary suspension
was served or mailed to the student.

(2) The board shall, as soon as reasonably possible,
examine the allegations contained within the notice of appeal,
along with the findings of the vice president and president,
the record of the immediate summary suspension proceeding,
and determine whether the immediate summary suspension
order is justified. Following such examination, the board of
trustees may, at its discretion, uphold the decision or overturn
the immediate summary suspension pending determination
of the merits of the disciplinary proceeding pursuant to the
rules of student conduct.

(3) The board shall notify, by registered or certified mail,
the appealing student within forty-eight hours following its
consideration of the notice of appeal, as to whether the imme-
diate summary suspension shall be upheld or stayed pending
disposition of the disciplinary proceeding pursuant to the
rules of student conduct.

NEW SECTION

WAC 132Q-02-340 Immediate summary suspension
proceedings not duplicative. (1) As indicated in WAC
132Q-02-110, the immediate summary suspension proceed-
ing shall in no way be substituted for the disciplinary pro-
ceedings provided for in the rules of student conduct, chapter
132Q-02 WAC. At the end of the suspension, the student
suspended shall be reinstated to full rights and privileges as a
student, subject to whatever sanctions may have been or may
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be in the future imposed pursuant to the rules of student con-
duct or these rules of immediate summary suspension.

(2) Any disciplinary proceeding initiated against the stu-
dent because of violations alleged against another student in
the course of the immediate summary suspension proceeding
provided for herein, shall be reexamined; provided, that the
records made and evidence presented during the course of
any aspect of an immediate summary suspension proceeding
brought against the student shall be available for the use of
the accused student and of the college in a disciplinary pro-
ceeding initiated under the rules of student conduct.

NEW SECTION

WAC 132Q-02-350 Confidentiality of student
records. Community Colleges of Spokane continually
receives requests from outside sources for information about
students, both past and present. College personnel are
reminded that Public Law 93-380, the Family Educational
Rights and Privacy Act (FERPA) of 1974 states that colleges
adopt a policy on student education records to insure that
information contained in such records is treated in a respon-
sible manner with due regard to the personal nature of the
information contained in these records. In order to prevent
embarrassment or possible legal involvement of District 17
and its employees, because of improper disclosure of infor-
mation, it is imperative that FERPA be implemented in the
release of such information.

NEW SECTION

WAC 132Q-02-360 Education records—Student's
right to inspect. (1) A student has the right to inspect and
review his/her education records.

(a) For purposes of this section the term "education
records” means those records, files, documents, and other
materials which contain information directly related to a stu-
dent, including records regarding the employment of a stu-
dent when such employment is a result of, and directly
related to, student status.

(b) The term "education records" does not include:

(i) Records of instructional, supervisory and administra-
tive personnel and educational personnel which are in the
sole possession of the originator and which are not accessible
or revealed to any other person except a substitute or desig-
nee.

(ii) Records of the campus security department, which
are kept apart from those records described in subsection (a)
and which are maintained solely for law enforcement pur-
poses are not made available to persons other than law
enforcement officials of the same jurisdiction.

(iii) In the case of persons who are employed by an edu-
cational agency or institution but who are not in attendance at
such agency or institution, records made and maintained in
the normal course of business, which relate exclusively to
such person’s employment, are not available for use for any
other purpose.

(iv) Student records containing medical/psychological
information are not available to anyone other than the indi-
vidual(s) providing treatment; however, such records may be
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personally reviewed by a physician or other appropriate pro-
fessional upon the student’s written consent.

(2)(a) Recommendations, evaluations or comments con-
cerning a student that are provided in confidence, either
expressed or implied, as between the author and the recipient,
shall be made available to the student, except as provided in
(b), (¢) and (d) of this subsection.

(b) The student may specifically release his or her right
to review where the information consists only of confidential
recommendations respecting:

(i) Admission to any educational institution; or

(ii) An application for employment: or

(iii) Receipt of an honor or honorary recognition.

(c) A student’s waiver of his or her right to access confi-
dential statements shall apply only if:

(i) The student is, upon request, notified of the names of
person(s) making confidential statements concerning him or
her; and

(ii) Such confidential statements are used solely for the
purpose for which they were originally intended; and

(iii) Such waivers are not required as a condition for
admission to, receipt of financial aid from, or receipt of any
other services or benefits from the college/instructional unit.

(d) Recommendations, evaluations or comments con-
cerning a student that have been provided in confidence,
either expressed or implied, as between the author and the
recipient, prior to January 1, 1975, shall not be subject to
release under (a) of this subsection. Such records shall
remain confidential and shall be released only with the con-
sent of the author. The institution shall use these records only
for the purpose for which they were originally intended.

(3) Where requested records or data include information
on more than one student, the student shall be entitled to
receive or be informed of only that part of the record or data
that pertains to himself/herself.

(4) The office of the appropriate vice president is the
official custodian of academic records; and, therefore, is the
only office who may issue an official transcript of the stu-
dent’s academic record.

(5) Student educational records may be destroyed in
accordance with a department’s routine retention schedule.
In no case will any record which is requested by a student for
review in accordance with this section and WAC 132Q-02-
270 be removed or destroyed prior to providing the student
access.

NEW SECTION

WAC 132Q-02-370 Records requests and appeals.
(1) A request by a student for review of information shall be
made in writing to the college individual(s) or office(s) hav-
ing custody of the particular record. Any challenge to the
contents of educational records shall be addressed by means
of a brief adjudicative proceeding.

(2) An individual(s) or office(s) must respond to a
request for education records within a reasonable period of
time, but in no case more than forty-five days after the
request has been made. A college individual(s) or office(s)
which is unable to comply with a student’s request within the
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above-stated time period shall inform the student of that fact
and the reason(s) in writing.

(3)(a) A student who feels that his/her request has not
been properly answered by a particular individual(s) or
office(s) should contact the appropriate vice president, asso-
ciate dean, director, assistant dean, or individual(s) or
office(s) responsible for mediation.

(b) In cases where a student remains dissatisfied after
consulting with the appropriate vice president, director, assis-
tant dean or associate dean, the student may then request a
proceeding by the college records committee. Following the
proceeding, the college’s records committee shall render its
decision within a reasonable period of time. In all cases, the
decision of the college’s records committee shall be final.

(c) In no case shall any request for review by a student be
considered by the college’s records committee, which has not
been filed with that body in writing within ninety days from
the date of the initial request to the custodian of the record.

(d) The college’s records committee shall not review any
matter regarding the appropriateness of official academic
grades.

NEW SECTION

WAC 132Q-02-380 Release of personally-identifi-
able records. (1) The college shall not permit access to or the
release of education records or personally-identifiable infor-
mation contained therein, other than "directory information,"
without the written consent of the student, to any party other
than the following:

(a) College personnel and students when officially
appointed to a faculty council or administrative committee,
when the information is required for a legitimate educational
interest within the performance of their responsibilities to the
college, with the understanding that its use will be strictly
limited to the performance of those responsibilities.

(b) Federal and state officials requiring access to educa-
tion records in connection with the audit and evaluation of a
federally-supported or state-supported educational program
or in connection with the enforcement of the federal or state
legal requirements which relate to such programs. In such
cases the information required shall be protected by the fed-
eral or state official in a manner which will not permit the
personal identification of students and their parent(s) to other
than those officials and such personally-identifiable data
shall be destroyed when no longer needed for such audit,
evaluation or enforcement of legal requirements.

(c) Agencies or individual’s requesting information in
connection with a student’s application for or receipt of finan-
cial aid.

(d) Organizations conducting studies for or on behalf of
the college for purposes of developing, validating or admin-
istering predictive tests, administering student aid programs,
and improving instruction, if such studies are conducted in
such a manner as will not permit the personal identification of
students by persons other than the representatives of such
organizations, and such information will be destroyed when
no longer needed for the purposes for which it was provided.

(e) Accrediting organizations in order to carry out their
accrediting functions.
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(f) Any person or entity designated by judicial order or
lawfully-issued subpoena, upon condition that the student is
notified of all such orders or subpoenas in advance of the
compliance unless the court or other issuing agency orders
the college not to notify the student before compliance with
the subpoena. The college president, the president’s desig-
nee, or office(s) receiving a subpoena or judicial order for
education records should immediately notify the attorney
general.

(g) Parents transfer their rights under FERPA to their
child when he/she reaches 18 years of age or attends an insti-
tution of postsecondary education. Parents of college stu-
dents, who request to review their "adult child’s" record, must
provide documented "dependency status” under Internal Rev-
enue Service (IRS) regulations or have written consent from
the student. The final decision whether or not to disclose
information about students to their parents is a matter of the
institution’s policy.

(2) Where the consent of a student is obtained for the
release of education records, it shall be in writing, signed and
dated by the person giving such consent, and shall include:

(a) A specification of the records to be released;

(b) The reasons for such release; and

(c) The names of the parties to whom such records will
be released.

(3) In cases where records are made available without
student release as permitted by subsection (1)(b), (c), (d), (€)
and (f), the college shall maintain a record kept with the edu-
cation record released which will indicate the parties which
have requested or obtained access to a student’s records main-

tained by the college and which will indicate the legitimate

interest of the investigating party. Releases in accordance
with subsection (1)(a) need not be recorded.

(4) Personally-identifiable education records released to
third parties, with or without student consent, shall be accom-
panied by a written statement indicating that the information
cannot be subsequently released in a personally-identifiable
form to any other parties without obtaining consent of the stu-
dent.

(5) The term "directory information"” used in subsection
(1) is defined as information contained in an educational
record of a student that would not be generally considered
harmful or an invasion of privacy if disclosed. It includes,
but is not limited to, the student’s name, address, telephone
listing, electronic mail address, photograph, date and place of
birth, major field of study, dates of attendance, grade level,
enrollment status (e.g., undergraduate or graduate; full-time
or part-time), participation in officially-recognized activities
and sports, weight and height of members of athletic teams,
degrees, honors and awards received, and the most recent
educational agency or institution attended by the student.

(3) Students may request in writing that the college not
release directory information through written notice to the
appropriate vice president.

(4) Information from education records may be released
to appropriate persons in connection with an emergency if the
knowledge of such information is necessary to protect the
health or safety of a student or other person(s).
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NEW SECTION

WAC 132Q-02-390 College records. All college indi-
vidual(s) or office(s) that have custody of education records
will develop procedures in accord with WAC 132Q-02-250
through 132Q-02-300. Any supplementary regulations found
necessary by departments will be filed with the college’s
records committee, which will be responsible for periodic
review of policy and procedures.

(1) Disciplinary records shall be kept separate from aca-
demic records, and transcripts of a student’s academic record
shall contain no notation of any disciplinary action. Special
precautions shall be exercised to insure that information from
disciplinary or counseling files is not revealed to unautho-
rized persons. Provisions shall be made for periodic review
and routine destruction of inactive disciplinary records by
offices maintaining such records.

(2) No records shall be kept that reflect a student’s polit-
ical or ideological beliefs or associations.

(3) Entities within Community Colleges of Spokane
share education records.

(4) Students requesting an official copy of their educa-
tional transcripts must provide a written request including
name, address, student identification number and where the
transcript is to be sent.

(5) A processing fee will be assessed for any official
transcript sent to institutions outside the jurisdiction of Com-
munity Colleges of Spokane.

NEW SECTION

WAC 132Q-02-400 Records committee. Each college
shall have a college records committee composed of the
appropriate vice president or designee, one student, one fac-
ulty and one staff member who shall be appointed by the col-
lege president no later than October fifteenth of each aca-
demic year. The college’s records committee shall be respon-
sible for reviewing unusual requests for information and for
assisting in the interpretation of these rules. The committee
shall also be responsible for hearing appeals as defined in
WAC 132Q-02-380.

NEW SECTION

WAC 132Q-02-410 Eligibility for clinical programs.
Any student who fails to comply with the requirements to be
eligible for required clinical programs shall be subject to dis-
ciplinary action. Requirements may include, but are not lim-
ited to, the student having a record of current immunizations
and a physical examination, TB test, CPR proficiency, state
patrol clearance, proof of liability and medical and accident
insurance coverage.

NEW SECTION

WAC 132Q-02-420 Grounds for athletic ineligibility.
Any student found by Community Colleges of Spokane to
have violated chapter 69.41 RCW by virtue of a criminal con-
viction or otherwise insofar as it prohibits the possession, use
or sale of legend drugs, including anabolic steroids, will be
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disqualified from participation in any college sponsored ath-
letic event or activity.

NEW SECTION

WAC 132Q-02-430 Right to brief adjudicative pro-
cedure—Athletics. Any student notified of a claimed viola-
tion of WAC 132Q-02-040 shall have the right to a brief
adjudicative hearing. The appropriate vice President must
receive a written request for such a hearing within three
instructional days of receipt of a declaration of further ath-
letic ineligibility. If a written request is not received within
three instructional days after receipt of the declaration of ath-
letic ineligibility, the student will be deemed to have waived
any right to a brief adjudication hearing and will be declared
ineligible from further participation in college sponsored ath-
letic events or activities.

NEW SECTION

WAC 132Q-02-440 Brief adjudicative procedure—
Athletics. If a timely written request for a hearing is made,
the appropriate vice president shall designate a presiding
officer who shall be a college administrator who is not
involved with the athletic program to conduct the brief adju-
dicative proceeding. The presiding officer shall promptly
conduct the hearing and permit affected parties to explain
both the college’s view of the matter and the student’s view of
the matter. The brief adjudicative proceeding shall be con-
ducted in accordance with the Administrative Procedure Act,
RCW 34.05.482-.494.

NEW SECTION

WAC 132Q-02-450 Brief adjudicative decision—
Athletics. The college administrator who acts as presiding
officer shall issue a written decision, which shall include a
brief statement of the reasons for the decision and a notice
that judicial review may be available. All documents pre-
sented, considered or prepared by the presiding officer shall
be maintained as the official record of the brief administra-
tive proceeding. A decision must be promptly rendered after
the conclusion of the proceeding and in no event later than
twenty instructional days following the request for a brief
adjudicative proceeding is received by the appropriate vice
president.

WSR 03-13-082
PROPOSED RULES
COMMUNITY COLLEGES
OF SPOKANE
[Filed June 16, 2003, 11:44 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
09-094.

Title of Rule: Adopt new chapter 132Q-07 WAC; repeal
chapters 132Q-03, 132Q-04, 132Q-05 and 132Q-06 WAC;
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and amend, repeal and adopt new sections to chapters 132Q-
94 and 132Q-108 WAC.

Purpose: Repealing 132Q-03-005 Grounds for ineligi-
bility, 132Q-03-010 Right to brief adjudicative procedure,
132Q-03-020 Brief adjudicative procedure, 132Q-03-030
Decision, 132Q-04-010 Purpose for adoption of student
rules, 132Q-04-020 Definitions, 132Q-04-030 Jurisdiction,
132Q-04-031 Prohibited conduct, 132Q-04-076 Hazing pro-
hibited, 132Q-04-077 Penalties for hazing, 132Q-04-078
Sanctions for impermissible conduct not amounting to haz-
ing, 132Q-04-097 Eligibility for clinical programs, 132Q-04-
160 Purpose of disciplinary actions, 132Q-04-170 Initiation
of prosecution, 132Q-04-180 Initial disciplinary proceedings,
132Q-04-190 Appeals, 132Q-04-200 Composition of college
disciplinary committee, 132Q-04-210 Brief adjudicative pro-
ceeding, 132Q-04-220 Conduct of disciplinary proceedings,
132Q-04-230 Evidence admissible in proceedings, 132Q-04-
240 Decision by the committee, 132Q-04-250 Final decision
regarding appeal of disciplinary committee action, 132Q-04-
260 Disciplinary action, 132Q-04-270 Readmission after dis-
missal, 132Q-04-280 Reporting, recording and maintenance
of records, 132Q-05-010 Purpose of summary suspension
rules, 132Q-05-020 Definitions, 132Q-05-030 Jurisdiction,
132Q-05-033 Authority to suspend, 132Q-05-036 Conduct at
college functions, 132Q-05-040 Initiation of summary sus-
pension proceedings, 132Q-05-050 Notice of summary pro-
ceedings, 132Q-05-060 Procedures of summary suspension
proceeding, 132Q-05-070 Decision by vice-president, 132Q-
05-080 Notice of suspension, 132Q-05-090 Suspension for
failure to appear, 132Q-05-100 Appeal, 132Q-05-110 Sum-
mary suspension proceedings not duplicitous, 132Q-05-120
Reporting, recording and maintenance of records, 132Q-06-
010 Confidentiality of student records, 132Q-06-015 Defini-
tion of a student, 132Q-06-016 Definition of personally iden-
tifiable information, 132Q-06-020 Education records—Stu-
dent's right to inspect, 132Q-06-025 Requests and appeal
procedures, 132Q-06-030 Release of personally-identifiable
records, 132Q-06-035 College records and 132Q-06-040
Records committee, to consolidate student rules into one
chapter.

Repealing WAC 132Q-04-100 Right of assembly,
132Q-04-105 Other punishable acts, 132Q-04-110 Commer-
cial activities, 132Q-04-120 Outside speakers, 132Q-04-130
Trespass, 132Q-04-140 Distribution of materials and 132Q-
04-150 Right to demand identification, to consolidate general
campus conduct rules into one chapter.

New sections WAC 132Q-07-010 Authority to demand
identification, 132Q-07-020 Right of assembly, 132Q-07-
030 Outside speakers, 132Q-07-040 Distribution of materi-
als, 132Q-07-050 Commercial activities and 132Q-07-060
Trespass, to consolidate general campus conduct rules into
one chapter.

New sections WAC 132Q-20-005 Definitions; repealing
WAC 132Q-20-020 Definitions; and amending WAC 132Q-
20-010 Purpose and jurisdiction for adopting rules, 132Q-20-
040 Permits required for vehicles on campus, 132Q-20-050
Authorization for issuance of permits, 132Q-20-060 Valid
permits, 132Q-20-070 Display of permits, 132Q-20-080
Transfer of permits, 132Q-20-090 Permit revocation, 132Q-
20-110 Right to appeal permit revocation/refusal, 132Q-20-
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120 Responsibility of permit holder, 132Q-20-130 Designa-
tion of parking spaces, 132Q-20-140 Parking within desig-
nated spaces, 132Q-20-150 Parking hours, 132Q-20-170
Regulatory signs and directions, 132Q-20-180 Speed limit,
132Q-20-190 Pedestrians’ right of way, 132Q-20-200 Special
traffic and parking regulations and restrictions authorized,
132Q-20-210 Two-wheeled motor-bikes or bicycles, 132Q-
20-220 Report of accidents, 132Q-20-230 Exceptions from
traffic and parking restrictions, 132Q-20-240 Enforcement,
132Q-20-250 Issuance of traffic citations, 132Q-20-260
Fines and penalties for students, 132Q-20-265 Fines and pen-
alties for all district employees, 132Q-20-270 Liability of
CCS, 132Q-94-010 Declaration of purpose, 132Q-94-020
Rationale, 132Q-94-030 Students' responsibilities, 132Q-94-
130 violations, 132Q-94-150 Prohibition of weapons and
other dangerous instrumentalities, 132Q-108-010 Adoption
of model rules of practice and procedure, 132Q-108-020
Appointment of presiding officers, 132Q-108-040 Applica-
tion for adjudicative proceeding and 132Q-108-050 Brief
adjudicative procedures, housekeeping changes.

New section WAC 132Q-94-160 Prohibition of open
flames in college buildings, new rule to prevent candles
and/or any other open flames in campus buildings.

Statutory Authority for Adoption: RCW 28B.50.140.

Statute Being Implemented: None.

Summary: To update district rules regulating student
conduct, suspension and dismissal procedures, traffic and
parking rules, general campus conduct and general safety and
health rules.

Reasons Supporting Proposal: To improve district effi-
ciency.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Connie Stafford Sher-
man, 501 North Riverpoint Boulevard, P.O. Box 6000, (509)
434-5060.

Name of Proponent: Community Colleges of Spokane,
public.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The proposed changes primarily are for housekeep-
ing purposes and district efficiency. Rules repealed are now
consolidated in student rights and responsibilities and general
campus conduct chapters to create ease of reading and under-
standing. Various other changes include updating terminol-
ogy and procedural changes.

Proposal does not change existing rules. The proposal
changes do not affect any current rules in substantive manner.
Changes are primarily for housekeeping purposes and clarifi-
cation.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. Not required.

RCW 34.05.328 does not apply to this rule adoption.
Rules are primarily for internal district operation and are not
subject to violation by a nongovernment party.

Hearing Location: 2000 North Greene Street, Spokane,
WA 99217, on August 19, 2003, at 8:30 a.m.

Assistance for Persons with Disabilities: Contact Con-
nie Stafford Sherman by August 8, 2003.
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Submit Written Comments to: Connie Stafford Sher-
man, 501 North Riverpoint Boulevard, P.O. Box 6000, Mail-
stop 1002, Spokane, WA 99217-6000, fax (509) 434-5025,
by August 8, 2003.

Date of Intended Adoption: August 19, 2003.

June 12, 2003

Connie Stafford Sherman
Vice Chancellor

Systems Administration

NEW SECTION

WAC 132Q-07-010 Authority to demand identifica-
tion. (1) For the purpose of determining whether probable
cause exists for application of any section of the Student
Rights and Responsibilities to any conduct by any person on
a college facility, any faculty or other college personnel of
Community Colleges of Spokane may demand that any per-
son on college facilities produce evidence of student enroll-
ment at the college, by tender of said person’s student identi-
fication card.

(2) Refusal by a student to produce a student identifica-
tion card, as required by subsection (1) of this section, shall
be cause for disciplinary action.

NEW SECTION

WAC 132Q-07-020 Right of assembly. Students shall
have the right of "assembly" as defined in WAC 132Q-02-
010 upon college facilities that are generally available to the
public. Such assembly shall:

(a) Be conducted in an orderly manner; and

(b) Not unreasonably interfere with vehicular or pedes-
trian traffic; or

(c) Not unreasonably interfere with classes, schedules,
meetings or ceremonies, or with educational functions of the
college; and

(d) Not unreasonably interfere with college functions.

(2) A student who conducts or participates in an assem-
bly that violates any provision of this section shall be subject
to disciplinary action.

(3) Non-students who participate in, aid or abet any
assembly or assemblies in violation of this section shall be
subject to possible prosecution under the state criminal tres-
pass law and/or any other possible civil or criminal remedies
available to the college. Faculty and other college personnel
who participate in, aid or abet any assembly or assemblies in
violation of this section shall be subject to appropriate disci-
pline.

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 132Q-07-030 Outside speakers. (1) Any recog-
nized campus student organization may invite speakers on
campus with the written approval of its advisor, subject to
other restrictions imposed in this WAC and to the legal
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restraints imposed by the laws of the United States and the
state of Washington.

(2) The appearance of an invited speaker on a campus
does not represent an endorsement, either implicit or explicit,
of views or opinions of the speaker by the college, its stu-
dents, its faculty, its college personnel, its administration or
its board.

(3) The scheduling of speakers shall be made through the
facilities scheduling office of the campus at which the
speaker will appear, with prior approval from the appropriate
college student activities office.

(4) The appropriate student activities office will be noti-
fied at least thirty days prior to the appearance of an invited
speaker, at which time a Personal Services Contract (avail-
able in the Student Activities office) must be completed with
all particulars regarding speaker, time, place, etc., signed by
the sponsoring organization’s advisor, and filed with the Stu-
dent Activities office. Exceptions to the thirty-day ruling
may be made by the appropriate administrator.

(5) The appropriate student activities office may require
a question period or arrange to have views other than those of
the invited speakers represented at the meeting, or at a subse-
quent meeting.

NEW SECTION

WAC 132Q-07-040 Distribution of materials. (1)
Handbills, leaflets, newspapers, and similarly related mate-
rial (including religious matter) distributed free of charge by
any student, non-student, by member of a recognized student
organization or by college personnel, may be distributed
upon a college campus with prior approval by the appropriate
student center administrator, provided that such distribution
does not interfere with the free flow of vehicle or pedestrian
traffic.

(2) Newspapers, leaflets, and similarly related materials
offered for sale by any student or non-student person or orga-
nization may be distributed and sold only through the college
book store as are other commercial forms of merchandise,
subject to reasonable rules and regulations that may be
imposed by the bookstore manager. Exceptions may be made
by the appropriate vice president or designee.

(3) All handbills, leaflets, newspapers, and similarly
related material (including religious matter) must bear identi-
fication as to the publishing agency and distributing organi-
zation or individual.

(4) Any distribution of the materials regulated in this
section shall not be construed as endorsement of the same by
the college or by the board of trustees of Community Col-
leges of Spokane.

NEW SECTION

WAC 132Q-07-050 Commercial activities. (1) No stu-
dent or college personnel shall use college facilities for com-
mercial solicitation, or promotional activities except when
such activities clearly serve educational objectives. These
activities include but are not limited to the display of books of
interest to the academic community or the display or demon-
stration of technical or research equipment. Commercial
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solicitation may be conducted under the sponsorship or
request of a college department or the office of student activ-
ities of the college, provided that such solicitation does not
interfere with or operate to the detriment of the conduct of
college affairs or the free flow of pedestrian or vehicular traf-
fic.

(2) For the purpose of this regulation, the term "commer-
cial activities" does not include handbills, leaflets, newspa-
pers, and similarly related materials as regulated in WAC
132Q-07-040.

NEW SECTION

WAC 132Q-07-060 Trespass. (1) The appropriate
president or designee of the college in the instance of any
event that is determined to be disruptive of order, impedes the
movement of vehicles or persons; or threatens to disrupt the
movement of persons from college facilities or grounds, shall
have the power and authority to:

(a) Give notice against trespass by any manner provided
for by law, to any person(s), or group against whom the priv-
ilege has been withdrawn or who have been prohibited from
entering on or remaining upon any or all portions of a college
facility; or

(b) Prohibit the entry of, or withdraw the privilege of a
person(s) or any group to enter or remain on any portion of a

- college facility; or

(c) Order any person(s), or group to leave or vacate all or
any portion of a college facility or grounds.

Any student or non-student who shall disobey a lawful
order given by the president, or designee, pursuant to the
requirements of subsection (1) of this section, shall be subject
to disciplinary action and/or referred to law enforcement for
possible criminal charges.

NEW SECTION

WAC 132Q-20-005 Definitions. As used in this chapter
the following words and phrases shall mean:

(1) Annual permits - Permits, which are valid for fall
through summer quarters.

(2) Appropriate vice president - The chief administra-
tive officer over student services regardless of current posi-
tion title.

(3) Board - The board of trustees of Washington State
Community College District 17, also known as Community
Colleges of Spokane (CCS).

(4) Campus - Any or all real property owned, leased,
operated or maintained by Community Colleges of Spokane.

(5) Campus patrol - An employee of the college,
Administration of Justice student or contracted security per-
sonnel, who are responsible to the appropriate vice president
for campus security.

(6) College - Any community college or separate
instructional unit which may be created by the board of trust-
ees of Community Colleges of Spokane.

(7) College personnel - Any person employed or repre-
senting on a full- or part-time basis Community Colleges of
Spokane.
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(8) Community Colleges of Spokane - Spokane Com-
munity College, Spokane Falls Community College, Institute
for Extended Learning and the District Office.

(9) Quarterly permits - Permits valid for a specified
academic quarter.

(10) Special Permits - Permits issued under special cir-
cumstances such as "D" permit which is a quarterly disabled
parking permit issued by Disability Support Services; Car-
pool permits, issued to college personnel who participate in
commuter trip reduction; and Honorary permit which are
issued to Community Colleges of Spokane personnel upon
retirement.

(11) Student - Any person who is or has officially regis-
tered at any college or instructional unit with the Community
Colleges of Spokane and with respect to whom the college
maintains education records or personally identifiable infor-
mation.

(12) Temporary guest permits - Permits, which are
valid for a specific period designated on the permit.

(13) Vehicle - An automobile, truck, motorcycle,
scooter, or any vehicle empowered by a motor.

(14) Visitors - Any person or persons, excluding stu-
dents as previously defined, who come upon the campus as
guests and person or persons who lawfully visit the campus
for purposes, which are in keeping with the colleges’ role as
institutions of higher learning in the state of Washington.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-010 Purpose and jurisdiction for
adopting rules. Pursuant to the authority granted by RCW
28B.50.140(10), the board of trustees of Community Col-
leges of Spokane is granted authority to make rules and regu-
lations for pedestrian and vehicular traffic on property
owned, operated or maintained by the college district. The
rules and regulations contained in this chapter pertain to all
((facultys)) students, college personnel, and visitors who use
district facilities unless exempted by the chancellor/CEO of
the district and are established for the following purposes:

(1) To protect and control pedestrian and vehicular traf-
fic; and

(2) To assure access at all times for emergency traffic;
and

(3) To minimize traffic disturbance during class hours;
and

(4) To facilitate the work of the community colleges.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-040 Permits required for vehicles on
campus. Students, ((faeulty-administration;)) college per-
sonnel, guests and visitors shall not stop, park, or leave a
vehicle whether attended or unattended upon the campus
without a parking permit issued pursuant to WAC 132Q-20-
050, except guests and visitors who will be given a reason-
able time to secure a temporary permit from the appropriate
vice-president or designee. All students who plan to park on
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campus and are attending educational programs on campus
that meet ten or more times per quarter are required to pur-
chase a valid quarterly permit. Failure to obtain a permit
((shal)) may be grounds for disciplinary action. The fee for
the parking permit shall be established ((from-time-to-time))
by the board of trustees of Community Colleges of Spokane
and shall be published. ((

grams-on-campus-that-meet)) Anyone parking on campus less
than ten times per quarter shall ((arete)) obtain temporary
guest permit(s).

AMENDATORY SECTION (Amending WSR 00-14-007
{87-16-010), filed 6/26/00 [7/23/87])

WAC 132Q-20-050 Authorization for issuance of
permits. The colleges are authorized to issue parking permits
to students, ((faenlty;)) college personnel, guests and visitors
of the college pursuant to regulations and the payment of
appropriate fees as determined by the Board of Trustees of

Community Colleges of Spokane. ((thefoHowingregula-

sueh-p a3 ')

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

AMENDATORY SECTION (Amending WSR 00-14-007,

filed 6/26/00)

WAC 132Q-20-060 Valid permit. A valid CCS park-
ing permit is:

(1) An unexpired parking permit registered and properly
displayed; or

(((—29—Ar—sheﬁ—-tefm—pafkmg—pefmﬁ—w{-heﬁzed—by—ﬂae

played:-or

) (2) A special parking permit authorized by the
appropriate vice-president or designee, and properly dis-
played; or

((4)) (3) A temporary guest((s)) permit authorized by
the appropriate vice-president or designee, and properly dis-
played.((;-ef

'MWW»

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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AMENDATORY SECTION (Amending WSR 87-16-010
(Resolution No. 27), filed 7/23/87)

WAC 132Q-20-070 Display of permit. All CCS per-
manent and temporary parking permits shall be hung on the
rear view mirror or in such a manner that they may be viewed

through the front windshield. For motorcycles, permits must
be placed on the front fork area of the vehicle. ((permanently

(1) Expired permits should be removed before ((the))
new permits are attached.

(2) Permits not displayed pursuant to the provisions of
this section shall not be valid.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-080 Transfer of permits. ((Student
parking)) Parking permits are not transferable to other indi-
viduals but may be transferred to another vehicle owned and

operated by the purchaser of the permit. (Replacement-stu-

AMENDATORY SECTION (Amending WSR 00-14-007,

filed 6/26/00)

WAC 132Q-20-090 Permit revocation. Parking per-
mits are the property of the college and may be recalled by
the appropriate vice president or designee for any of the fol-
lowing reasons:

(1) When the purpose for which the permit was issued
changes or no longer exists; or

(2) When a permit is used for an unregistered vehicle or
by an unauthorized individual; or

(3) Falsification on a parking permit application; or

(4) Continued violations of parking regulations; or

(5) Counterfeiting or altering a parking permit.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 00-14-007,

filed 6/26/00)
WAC 132Q-20-110 Right to appeal permit revoca-

tion/refusal. ((er-refusal-to-grantpermit)). When a student
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parking permit has been recalled pursuant to WAC 132Q-20-
090, or has been refused in accordance with WAC 132Q-20-
100, or when a fine or penalty has been levied against a vio-
lator of the rules and regulations set forth in this chapter, such
action by the appropriate vice-president or designee, may be
appealed pursuant to WAC 132Q-108-050; ((previded:-how-
ever-that-faculty)) Faculty, administrators, and college per-
sonnel of Community Colleges of Spokane shall appeal per-
mit revocations, refusals to grant permits, and fines or penal-
ties levied for violations by the appropriate vice-president to
the respective college president((s)) whose dec151on on the
matter shall be final. (

impounding-efvehieles:))

Reviser’s note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending Order 71-4, filed
7/26/71)

WAC 132Q-20-120 Responsibility of permit holder.
((persen—te—~whem-permit-issued:)) The person to whom a
parking permit is issued pursuant to the rules and regulations
set forth in this chapter shall be responsible for all violations
of said rules and regulations involving the vehicle and estab-
lished fines. ((+but-sueh)) Such responsibility shall not
relieve other persons who violate the rules and regulations
established by this chapter of their responsibility for their
conduct ((by-their-eonduet)) with vehicles registered ((with))
to another permit holder.

Reviser’s note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-130 Designation of parking spaces.
The parking spaces available on campus shall be designated
and allocated by the appropriate vice-president or designee,
in such a manner ((which-will)) that best achieves ((effeetu-
ate)) the objectives of the rules and regulations in this chap-
ter.

(1) Faculty staff, student, and visitor spaces will be ((se))
designated for their use; and

(2) Parking spaces for the exclusive use by persons
((with)) of disability will be designated. The ((effice-ofstu-
dent-serviees)) appropriate vice-president or designee may
issue special permits to students and others to park in these
designated spaces; ((and))

(3) CCS parking permit along with an official state Dis-
abled Parking Permit allows the permit holder to park in any
designated parking space as listed above; and

Proposed
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((63))) {4) Other special use spaces may be designated.

AMENDATORY SECTION (Amending Order 71-4, filed
7/26/11)

WAC 132Q-20-140 Parking within designated
spaces. (1) All vehicles shall follow traffic arrows and other
markings established for the purpose of directing traffic on
campus.

(2) In areas marked for diagonal parking, vehicles shall
be parked at a forty-five-degree angle, facing in.

(3) In areas marked for parallel or right-angle parking,
space or stall markings will be observed.

(4) No vehicle shall be parked so as to occupy any por-
tion of more than one parking space or stall as designated
within the parking area. The fact that other vehicles may have
been so parked as to require the vehicle parked to occupy a
portion of more than one space or stall shall not constitute an
excuse for a violation of this section.

(5) No vehicle shall be parked on the campus except in
those areas set aside and designated pursuant to WAC 132Q-
20-130.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-150 Parking hours. Parking is permit-
ted on campus between the hours of 6:30 a.m. to 11:00 p.m. ‘

for ((faenltys)) college personnel, and students. The rules and
regulations pertaining to the use of certain parking permits in
specific areas are contained in WAC 132Q-20-130((349)).
Students((;faetttys)) and college personnel may park in any
of the spaces or stalls designated in WAC 132Q-20-140
except visitor’s areas on a first-come, first-served basis
between the hours of 5:00 p.m. and 11:00 p.m. Custodial and
other authorized personnel may park on campus from ((34))
10:00 p.m. to 6:30 a.m., and are still required to follow regu-
lar parking regulations and obtain parking permits.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-170 Regulatory signs and directions.
The appropriate vice-president or designee((s)) is authorized
to erect signs, barricades and other structures and to paint
marks or other directions upon the entry-ways and streets on
campus and upon the various parking lots owned, leased or
operated by the colleges. Such signs, barricades, structures,
markmgs and d1rect10ns, shall be ((se)) made and placed to

ﬁee—whieh—wﬂl)) best achleve ((ef-feef&a{e)) the Ob_]eCtIVCS
stated in WAC 132Q-20-010 and ((wil-best-effectuate)) the '

rules and regulations contained in this chapter.

Drivers of vehicles shall observe and obey the signs, bar-
ricades, structures, markings and directions erected pursuant
to this section. Drivers shall also comply with the directions
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given them by the campus patrol in the control and regulation
of traffic.

AMENDATORY SECTION (Amending WSR 00-14-007,

filed 6/26/00)

WAC 132Q-20-180 Speed limit. No vehicle shall be
operated on the campuses at a speed in excess of the posted
speed limit ((in-parkinglets;-and the-posted-speed-timit-on
eampus—reeads)) or such slower speed as is reasonable and
prudent in the circumstances. No person operating a vehicle
of any type shall at any time use the campus parking lots for
testing, racing, or other unauthorized activities unless autho-

rized by the appropriate vice-president or designee.

AMENDATORY SECTION (Amending WSR 87-16-010
(Resolution No. 27), filed 7/23/87)

WAC 132Q-20-190 Pedestrians’ right of way. (1) The
operator of a vehicle shall yield the right of way:((5)) slowing
down or stopping, if need be, to ((se)) yield to any pedes-
trian.((betre)) No pedestrian shall suddenly leave a curb or
other place of safety and walk or run into the path of a vehicle
((shieh)) that is so close ((thatis)) it is impossible for the
driver to yield.

(2) Whenever any vehicle slows or stops ((se—as)) to
yield to pedestrian traffic, the operator of any other vehicle
approaching from the rear shall not overtake and pass such a
vehicle that ((whieh)) has slowed or stcpped to yield to
pedestrian traffic.

(3) Every pedestrian crossing at any point other than
((within)) a marked crosswalk or within an unmarked cross-
walk at an intersection, shall yield the right of way to all vehi-
cles.

(4) Pedestrians shall use sidewalks where provided.
((Where-a-sidewallisprovided;-pedestrians—shall-proceed
upon-such-esidewale))

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-200 Special traffic and parking regu-
lations and restrictions authorized. ((Upea)) when special
occasions create ((eausing)) additional and/or heavy traffic
and during emergencies, the appropriate vice-president or

designee, is authorized to impose additional traffic and park-

ing regulations and restrictions ((for-the)) achieve((mentef))
the objectives specified in WAC 132Q-20-010.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-210 Two-wheeled motor((~))bikes or
bicycles. (1) All two-wheeled vehicles empowered by a
motor shall park in a space designated for motorcycles only.

(2) No vehicle shall be driven or ridden on the sidewalks
on campus at any time unless authorized by the appropriate
vice-president or designee.

No skateboards or roller blades/skates shall be allowed

on campus.
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Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-220 Report of accidents. The operator
of any vehicle involved in an accident on campus resulting in
injury to or death of any person or total of claimed damage to
either or both vehicles exceeding $300.00 shall immediately
report the ((sueh)) accident to the appropriate vice-president
or designee, and shall within twenty-four hours after such
accident, file a state of Washington motor vehicle accident
report if required.

AMENDATORY SECTION (Amending WSR 87-16-010
(Resolution No. 27), filed 7/23/87)

WAC 132Q-20-230 Exceptions from traffic and
parking restrictions. These rules and regulations shall not
apply to city-((ewsed)), county-((ewaed)), ((ef)) state-
((ewned)) or federally-owned emergency vehicles.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-240 Enforcement. (1) Enforcement of
the parking rules and regulations will begin the first day ((ef
elasses)) of ((the)) fall quarter and will continue ((through
subsequent-quarters)) until the start of the following fall quar-

ter.

(2) The appropriate vice-president or designee((;)) shall
be responsible for the enforcement of the rules and regula-

tlons contamed in thls chapter ((qlhe-&ppfepmte—wee—pfe&

emnpus—p&&el—eﬁe{-heﬁs&befdiﬂafes:))

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-250 Issuance of traffic citations.
((tiekets:)) Upon ((the)) violation((s)) of any ((ef-the)) rules
and/or regulations contained in this chapter, the appropriate
vice-president((s)) or designee ((ersubordinates)), may issue
a ((summens-or)) traffic citations ((tieket)) setting forth the
date, ((the)) approximate time, permit number, license infor-
mation, infraction, officer, and schedule of fines. ((Sueh-sum-
mens-or-t)) Traffic citations ((tiekets)) may be served by
attaching or affixing a copy ((thereof)) in a ((seme)) promi-
nent place outside the ((saeh)) vehicle or by personally serv-
ing the operator/ ((e¥)) owner((-)) and by direct entry into the

violator’s "Customer Account”.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q 20 260 Fmes and penaltles for students

¢))] ((E*eept-aspfeﬂded—tmder—subseeﬁeﬁ-@}ef—&h*ﬁee-
tionH)) Fines will be levied by the appropriate vice president
or designee for all violations of the regulations contained in

this chapter. A current schedule of fines is available from the
security ((parking)) office.

(2) Students have the right to due process and may
appeal a decision of the appropriate vice president or desig-

nee to the college president or chief administrator of a recog-
nized instructional unit whose decision shall be final.

(&) -Community—Celleges—of Spokene—and-its—recog-
» ronalun Lorized-to:

inctudine : King citations.))

(3) Vehicles ((which—are)) parked on any campus
((within-Community-Coleges-of Spekane-and-which-are)) in
violation of any of the regulations contained in this chapter,
may be impounded or detained by use of mechanical devices
at the discretion of the appropriate vice-president or designee.
If a vehicle is impounded, it may be taken to such place for
storage as the appropriate vice-president or designee((s))
selects. The expenses of such impounding((s)) and storage
shall be the sole responsibility of ((eharged-to)) the owner or
operator of the vehicle. ((and-paid-by-him-or-herprior-to-its
release—The-college-and-its-employees)) CCS shall not be lia-

ble for loss or damage of any kind resulting from such
impounding and storage.

(4) At the discretion of the appropriate vice-president or
designee, an accumulation of traffic violations by a student

will be cause for disciplinary action, ((and-the-appropriate
. d Lalbinitiate-disciol L .

sueh-student)) pursuant to WAC 132Q-02-270 ((64-186)).
(5) The duly elected associated student government

officers of CCS ((Spekeae—F-a-Hs—Gemm&mfy—GeHege—aﬁé

the—DisH—iet—l—?—e*eeﬁ&Ve-eemmittee;)) recommend a pro-
posed schedule of fines prior to adoption of a new fine sched-
ule.

(6) Refusal to pay a fine still existing after exhaustion of

the appellate process shall be grounds for disciplinary action.
In the case of students, failure to pay fines shall be grounds
for the college, in addition to disciplinary action, to deny
admission to CCS, registration, official transcripts. gradua-
tion or other administrative action. Failure to pay fines could
result in the denial of issuing a permit.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published
above varies from its predecessor in certain respects not indicated by the use
of these markings.
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AMENDATORY SECTION (Amending WSR 87-16-010
(Resolution No. 27), filed 7/23/87)

WAC 132Q-20-265 Fines and penalties for all district
employees. (1) Fines levied for all violations are subject to
payment to CCS ((the-distriet)) in accordance with the estab-
lished fine schedule.

(2) Faculty and other district employees have the right of
due process and may appeal a decision of the appropriate vice
president or designee ((dean-of-student-personnel-services))
to the college president or chief administrator of a recognized
institutional unit whose decision shall be final.

(3) Vehicles parked on any campus in violation of any of
the regulations contained in this chapter, may be impounded
or detained by use of mechanical devices at the discretion of
the appropriate vice president or designee. If a vehicle is
impounded, it may be taken to such a place of storage as the
appropriate vice president or designee selects. The expenses

of such impounding and storage shall be the sole responsibil-
ity of the owner or operator of the vehicle. CCS shall not be

liable for loss or damage of any kind resulting from such
impounding and storage.

(4)_At the discretion of the appropriate vice president or

designee, an accumulation of traffic violations by college
personnel is subject to disciplinary action pursuant to WAC
132Q-02-270.

(5) Refusal to pay a fine still existing after exhaustion of
the appellate process shall be grounds for disciplinary action.
Failure to pay fines could result in the denial of issuance of a

permit, and/or impounding of vehicle.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-20-270 Liability of CCS ((eeHege)).
((Fhe)) Community Colleges of Spokane assumes no liability
under any circumstances for vehicles parked on campus.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-94-010 Declaration of purpose. By adop-
tion of the following health and safety regulations the board
of trustees of ((the)) Community Colleges of Spokane
expresses its firm commitment to the safety and health of its
students and employees. The board further recognizes the
importance of students and employees developing safe work
habits, particularly in the areas of equipment and machinery
operation, and in the handling of potentially hazardous chem-
ical substances. This chapter shall apply to all students, col-
lege personnel ((employees)) and visitors and shall pertain to
all campuses and sites under the direct or indirect control of
the district.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.
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AMENDATORY SECTION (Amending WSR 00-14-007,

filed 6/26/00)

WAC 132Q-94-020 Rationale. Adoption of these
health and safety rules by the board of trustees is based on the
following standards:

(1) The possibility of accidental injury to an individual
exists at all times and in all places and no place of work
((®))or any human activity is exempt from the possibility of
accidents.

(2) All community college safety programs are for the
benefit of ((beth)) the Community Colleges of Spokane and
the individual students enrolled within the institution(s).
There is no conflict of interests between the students and the
college in the area of an accident prevention program;
through accident prevention, everyone benefits.

(3) Accident prevention requires both organization and
education, consisting largely of the desire to provide and
maintain an environment free of hazards through institution
of a common-sense safety program and the determination to
carry out the program effectively.

(4) Effective accident prevention includes instructor
leadership, student cooperation, effective organization, thor-
ough training, and good supervision.

AMENDATORY SECTION (Amending WSR 00-14-007,
filed 6/26/00)

WAC 132Q-94-030 Students’ responsibilities. Stu-
dents attending Community Colleges of Spokane shall, to the
best of their ability, make it their individual responsibility to
keep themselves and their fellow students free from acci-
dents. In the interest of accident prevention, students shall
obey the approved district safety rules and procedures includ-
ing those outlined below, as well as other, more specific
safety rules, as outlined by their instructors:

(1) Students shall consider the benefits of accident pre-
vention to themselves, to others, and to their work, and shall
act accordingly, conducting their work to avoid accidents
through observation of safe work practices.

(2) Students shall study and observe all safe practices
governing their specific area of work or class assignment, and
shall make a concerted effort to understand their job and area
of assignment.

(3) Students shall ascertain emergency procedures from
their instructor or supervisor.

(4) Students shall remain alert for any unsafe condi-
tion(s) or practice(s), immediately reporting any observed to
their instructor or supervisor.

(5) Students shall promptly report any accident in which
they are injured, regardless of the degree of severity, to their
instructor or supervisor.

(6) Students shall not engage in practical jokes or horse-
play while attending class or while on the job.

(7) Students shall not report to class or a work-study
position while under the influence of intoxicants or drugs, nor
shall such items be used or consumed while on the premises
of the Community Colleges of Spokane or representing the
Community Colleges of Spokane at an off-site location.
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(8) Students who receive their instructor((’s)) or supervi-
sor’s permission to operate a state vehicle shall comply with
existing fleet policies and procedures of Community Col-
leges of Spokane.

(9) Students shall comply with existing smoking regula-
tions of the Community Colleges of Spokane.

AMENDATORY SECTION (Amending WSR 87-16-010
(Resolution No. 27), filed 7/23/87)

WAC 132Q-94-130 Violations. Violations of these
rules and regulations based on health and safety standards
within this chapter((;)) shall be cause for disciplinary action
under the provisions of chapter 132Q-02((64)) WAC. Disci-
plinary proceedings shall be conducted in accordance with
chapter 132Q-02((04)) WAC.

Reviser’s note: RCW 34.05.395 requires the use of underlining and
deletion marks to indicate amendments to existing rules. The rule published

above varies from its predecessor in certain respects not indicated by the use
of these markings.

AMENDATORY SECTION (Amending WSR 87-16-010
(Resolution No. 27) [00-14-007], filed 7/23/87 [6/26/00))

WAC 132Q-94-150 Prohibition of weapons ((fire-
erms)) and other dangerous instrumentalities. No
((employee)) college personnel, student or member of the
public ((guest)) shall carry, transport within a vehicle or oth-
erwise possess any weapon ((gun;-pistel-or-etherfirearmor))
explosive device, hazardous chemicals or any other hazard-
ous weapon ((deviee)) such as knives or substance on any
college campus or other district property except for use in an
authorized college activity with express authorization from
the chief executive of the campus or an authorized designee.

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.

NEW SECTION

WAC 132Q-94-160 Prohibition of open flames in col-
lege buildings. Candles and other open flames, including
lighting and burning of incense, are prohibited in any build-
ing owned or operated by Community Colleges of Spokane.
Open flames create a fire hazard, and scented candles and
incense can be an irritant to other individuals. Exceptions
may be made if the candle or flame is associated with instruc-
tional equipment under appropriate faculty supervision or for
decorative/food preparation purposes as part of an approved
college function and with appropriate equipment. The Facil-
ities Department obtains necessary permits from the City of
Spokane Fire Department for such uses.

AMENDATORY SECTION (Amending WSR 91-17-076,
filed 8/21/91)

WAC 132Q-108-010 Adoption of model rules of
practice and procedure. The model rules of procedure
adopted by the chief administrative law judge pursuant to
RCW 34.05.250, as now or hereafter amended, are hereby

adopted for use at Community Colleges of Spokane ((this
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institution)). Those rules may be found in ((at)) chapter 10-08
WAC. Other procedural rules adopted in this title are supple-
mentary to the model rules of procedure. In the case of a con-
flict between the model rules of procedure and procedural
rules adopted in this title, the procedural rules adopted by
Community Colleges of Spokane ((this-institution)) shall
govern. Rules adopted at CCS ((this-institution)) prior to July
1, 1989, remain in full force and effect unless specifically
repealed or amended.

Reviser’s note: The unnecessary underscoring in the above section

occurred in the copy filed by the agency and appears in the Register pursuant
to the requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 91-17-076,
filed 8/21/91)

WAC 132Q-108-020 Appointment of presiding offic-
ers. The chancellor/CEO ((ehief-exeeutive-officerera-desig-
nee-of-the-chief-exeeutive-offieer)) shall appoint ((designate))
a presiding officer for an adjudicative proceeding. The pre-
siding officer shall be an administrative law judge, a member
in good standing of the Washington State Bar Association, a
panel of individuals, the chief executive officer or a designee
of the chief executive officer, or any combination of the
above. Where more than one individual is designated to be
the presiding officer, one person shall be designated by the
chief executive officer or the designee of the chief executive
officer to make decisions concerning discovery, closure,
means of recording adjudicative proceedings, and similar
matters.

AMENDATORY SECTION (Amending WSR 91-17-076,
filed 8/21/91)

WAC 132Q-108-040 Application for adjudicative
proceeding. An application for adjudicative proceeding shall
be in writing. Application forms are available at the follow-
ing address: Community Colleges of Spokane, 501 North
Riverpoint Boulevard, P.O. Box 6000, MS 1001 ((Nerth
2000-Greene-StreetRoem-041-0119A:)) Spokane, Washing-
ton, 99217-6000 ((99267)). Written application for an adjudi-
cative proceeding should be submitted to the above address
within 20 days of the agency action giving rise to the applica-
tion, unless provided for otherwise by statute or rule.

AMENDATORY SECTION (Amending WSR 91-17-076
[92-14-039], filed 8/21/91 [6/24/92])

WAC 132Q-108-050 Brief adjudicative procedures.
This rule is adopted in accordance with RCW 34.05.482
through 34.05.494, the provisions of which are hereby
adopted. Brief adjudicative procedures shall be used in all
matters related to:

(1) Residency determinations made pursuant to RCW
28B.15.013, conducted by the admissions office;

(2) Disputes concerning educational records;

(3) Student conduct proceedings. The procedural rules in
chapter 132Q-02 ((64)) WAC apply to these procedures;

(4) Parking violations. The procedural rules in chapter
132Q-20 WAC apply to these proceedings;
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(5) Outstanding debts owed by students or employees;
(6) Loss of eligibility for participation in institution-

sponsored athletic events, pursuant to WAC 132Q-02-510

((63-065)).

Reviser’s note: The bracketed material preceding the section above
was supplied by the code reviser’s office.
REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 132Q-03-005
WAC 132Q-03-010

Grounds for ineligibility

Right to brief adjudicative
procedure

WAC 132Q-03-020
WAC 132Q-03-030
WAC 132Q-04-010

Brief adjudicative procedure
Decision

Purpose for adoption of stu-

dent rules
WAC 132Q-04-020 Definitions.
WAC 132Q-04-030 Jurisdiction.
WAC 132Q-04-031 Prohibited conduct.
WAC 132Q-04-076 Hazing prohibited.

WAC 132Q-04-077
WAC 132Q-04-078

Penalties for hazing.

Sanctions for impermissible
conduct not amounting to
hazing.

WAC 132Q-04-097 Eligibility for clinical pro-

grams.
WAC 132Q-04-100 Right of assembly.
WAC 132Q-04-105 Other punishable acts.

WAC 132Q-04-110 Commercial activities.
WAC 132Q-04-120
WAC 132Q-04-130
WAC 132Q-04-140

WAC 132Q-04-150

Outside speakers.
Trespass.
Distribution of materials.

Right to demand identifica-
tion.

WAC 132Q-04-160 Purpose of disciplinary

actions.
WAC 132Q-04-170
WAC 132Q-04-180

Initiation of prosecution.

Initial disciplinary proceed-
ings.

WAC 132Q-04-190
WAC 132Q-04-200

Appeals.

Composition of college disci-
plinary committee.

WAC 132Q-04-210 Brief adjudicative proceed-

ing.




WAC 132Q-04-220
WAC 132Q-04-230
WAC 132Q-04-240

WAC 132Q-04-250

WAC 132Q-04-260
WAC 132Q-04-270
WAC 132Q-04-280

WAC 132Q-05-010

WAC 132Q-05-020
WAC 132Q-05-030
WAC 132Q-05-033
WAC 132Q-05-036
WAC 132Q-05-040

WAC 132Q-05-050
WAC 132Q-05-060

WAC 132Q-05-070
WAC 132Q-05-080
WAC 132Q-05-090

WAC 132Q-05-100
WAC 132Q-05-110

WAC 132Q-05-120
WAC 132Q-06-010

WAC 132Q-06-015
WAC 132Q-06-016

WAC 132Q-06-020
WAC 132Q-06-025
WAC 132Q-06-030

WAC 132Q-06-035

Washington State Register, Issue 03-14

Conduct of disciplinary pro-
ceedings.

Evidence admissible in pro-
ceedings.

Decision by the committee.

Final decision regarding
appeal of disciplinary com-
mittee action.

Disciplinary action.
Readmission after dismissal.

Reporting, recording and
maintenance of records.

Purpose of summary suspen-
sion rules.

Definitions.
Jurisdiction.

Authority to suspend.

Conduct at college functions.

Initiation of summary sus-
pension proceedings.

Notice of summary proceed-
ings.

Procedures of summary sus-
pension proceeding.

Decision by vice-president.
Notice of suspension.

Suspension for failure to
appear.

Appeal.

Summary suspension pro-
ceedings not duplicitous.

Reporting, recording and
maintenance of records.

Confidentiality of student”
records.

Definition of a student.

Definition of personally
identifiable information.

Education records—Stu-
dent's right to inspect.

Requests and appeal proce-
dures.

Release of personally-identi-
fiable records.

College records.
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WAC 132Q-06-040 Records committee.

WAC 132Q-20-020 Definitions
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PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Economic Services Administration)
[Filed June 16, 2003, 4:32 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
24-069 and 02-13-042.

Title of Rule: Chapter 388-14A WAC, this filing
encompasses two rule-making projects, both of which require
changes to the same rule, namely WAC 388-14A-3110. The
Division of Child Support (DCS) is enacting rules dealing
with finality of administrative orders (see WSR 02-24-069)
and rules dealing with legislative changed from the 2002 ses-
sion, mostly involving changes to the Uniform Parentage
Act, which affect support establishment (see WSR 03-13-
042).

Amending WAC 388-14A-3100 How does the division
of child support establish a child support obligation when
there is no child support order?, 388-14A-3102 When the
parents have signed ((&)) an acknowledgment or affidavit of
paternity ((affidawvit)), which support establishment notice
does the division of child support serve on the noncustodial
parent?, WAC 388-14A-3110 When can a support establish-
ment notice become a final order?, 388-14A-3115 The notice
and finding of financial responsibility is used to set child sup-
port when paternity is not an issue, 388-14A-3120 The notice
and finding of parental responsibility is used to set child sup-
port when the father's duty of support is based upon an affida-
vit of paternity which is not a conclusive presumption of
paternity, 388-14A-3131 What happens if neither parent
appears for the hearing?, 388-14A-3132 What happens if
only one parent appears for the hearing?, 388-14A-3133
What happens when the noncustodial parent and the custodial
parent both appear for the hearing?, 388-14A-3370 What
legal defenses are available to a noncustodial parent when
DCS seeks to enforce a support obligation?, 388-14A-3600
The parties may resolve any child support case by entering a
consent order or an agreed settlement, and 388-14A-3810
Once a child support order is entered how long does the sup-
port obligation last?; and new sections WAC 388-14A-6105
What is the difference between an initial order and a final
order in a hearing involving the division of child support?,
388-14A-6110 When must an ALJ enter an initial order in a
DCS hearing proceeding?, 388-14A-6115 When must an
ALJ enter a final order in a DCS hearing proceeding?, 388-
14A-6120 What can I do if I do not agree with an initial order
or final order entered by an administrative law judge?, and
388-14A-6125 When does an initial order or final order
entered by an ALJ become enforceable?

Purpose: (1) DCS is adopting new rules in chapter 388-
14A WAC dealing with administrative orders and appeals
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therefrom, determining when the Office of Administrative
Hearings (OAH) issues an initial order, which is subject to
review, or a final order, which is not subject to review. Also,
minor amendments are proposed to existing rules regarding
the finality of orders and other related rules.

(2) DCS is adopting rules to bring the regulations and
procedures of the DSHS Division of Child Support into
agreement with statutory changes in the 2002 legislative ses-
sion, namely changes to the Uniform Parentage Act (chapter
302, Laws of 2002) and changes regarding the jurisdiction of
DCS (chapter 199, Laws of 2002).

Statutory Authority for Adoption: RCW 34.05.220(1),
74.08.090, 74.20A.056, and 74.20A.310.

Statute Being Implemented: RCW 26.26.315, 26.26.-
320, 26.26.330, 26.26.335, 34.05.220(1), 74.08.090,
74.20A.055, 74.20A.056, and 74.20A.310.

Summary: See Purpose above.

Reasons Supporting Proposal: The proposed amend-
ments and new rules are needed to bring DCS rules into
agreement with other DSHS hearing rules and with changes
in statute.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Nancy Koptur, DCS
Headquarters, P.O. Box 9162, Olympia, WA 98507-9162,
(360) 664-5065.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: (1) Changes to chapter 388-02 WAC adopted effec-
tive November 15, 2002, under WSR 02-20-061 make it nec-
essary for DCS to adopt rules regarding this subject to pre-
serve due process rights of those affected by DCS rules. The
Division of Child Support is adopting new rules in chapter
388-14A WAC dealing with administrative orders and
appeals therefrom, determining when OAH issues an initial
order, which is subject to review, or a final order, which is not
subject to review.

(2) DCS is adopting rules to bring the regulations and
procedures of the DSHS Division of Child Support (DCS)
into agreement with statutory changes in the 2002 legislative
session, namely changes to the Uniform Parentage Act (chap-
ter 302, Laws of 2002) and changes regarding the jurisdiction
of DCS (chapter 199, Laws of 2002).

Proposal Changes the Following Existing Rules: (1)
Except for initial decisions entered from administrative hear-
ings regarding address disclosure, the initial decisions in
DCS cases entered by an ALJ will be final orders, not subject
to review by the DSHS Board of Appeals, pursuant to
changes in chapter 388-02 WAC.

(2) Changes in the Uniform Parentage Act and in the
statutes regarding DCS’ jurisdiction require changes in the
rules regarding administrative establishment of support
orders for unmarried parents, and for parties who marry and
then separate after the entry of a court order such as a pater-
nity order or decree of dissolution; the defense of wrongful
deprivation is extended to nonassistance cases after having
been restricted to cases where the child received welfare.
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No small business economic impact statement has been
prepared under chapter 19.85 RCW. This rule does not have
an economic impact on small businesses. It only affects indi-
viduals who have support obligations or individuals who are
owed child support.

RCW 34.05.328 does not apply to this rule adoption.
Proposed rules amended to be in agreement with chapter 388-
02 WAC amend hearing procedures and are "procedural
rules” per RCW 34.05.328 (5)(c)(i)(A). These rules do not
meet the definition of."significant legislative rules” under
RCW 34.05.328.

Proposed rules implementing the Uniform Parentage Act
and to clarify the jurisdiction of DCS do meet the definition
of a significant legislative rule but DSHS/DCS is exempt
from preparing further analysis under RCW 34.05.328
(5)(b)(vii), which exempts rules relating concerning liability
for care of dependents.

Hearing Location: Blake Office Park East (behind
Goodyear Courtesy Tire), 4500 10th Avenue S.E., Rose
Room, Lacey, WA 98503, on August 5, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by August 1, 2003,
phone (360) 664-6094, TTY (360) 664-6178, e-mail
fernaax @dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
DSHS Rules Coordinator, Rules and Policies Assistance
Unit, deliver to 4500 10th Avenue S.E., Lacey, WA, mai! to
P.O. Box 45850, Olympia, WA 98504-5850, fax (360) 664-
6185, e-mail fernaax @dshs.wa.gov, by 5:00 p.m., August 5,
2003.

Date of Intended Adoption: No earlier than August 6,
2003.

June 13, 2003

Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 00-15-016
and 00-20-022, filed 7/10/00 and 9/25/00, effective 11/6/00)

WAC 388-14A-3100 How does the division of child
support establish a child support obligation when there is
no child support order? (1) When there is no order setting
the amount of child support a noncustodial parent (NCP)
should pay, the division of child support (DCS) serves a sup-
port establishment notice on the NCP and the custodial par-
ent. A support establishment notice is an administrative
notice that can become an enforceable order for support if
nobody requests a hearing on the notice.

(2) DCS may serve a support establishment notice when
there is no order that:

(a) Establishes the noncustodial parent’s support obliga-
tion for the child(ren) named in the notice; or

(b) Specifically relieves the noncustodial parent of a sup-
port obligation for the child(ren) named in the notice.

(3) Whether support is based upon an_administrative
order or a court order, DCS may serve a support establish-
ment notice when_the parties to a paternity order subse-
quently marry each other and then separate, or parties to a
decree of dissolution remarry each other and then separate.
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The remaining provisions of the paternity order or the decree
of dissolution. including provisions establishing paternity,

remain in effect.

(4) Depending on the legal relationship between the NCP
and the child for whom support is being set, DCS serves one
of the following support establishment notices:

(a) Notice and finding of financial responsibility
(NFFR), see WAC 388-14A-3115. This notice is used when
the NCP is either the mother or the legal father of the child.
WAC 388-14A-3102 describes when DCS uses a NFFR to
set the support obligation of a father who has signed ((&)) an
acknowledgment or affidavit of paternity ((affidavit)).

(b) Notice and finding of parental responsibility (NFPR),
see WAC 388-14A-3120. This notice is used when the NCP
was not married to the mother but has filed an affidavit or
acknowledgment of paternity. WAC 388-14A-3102
describes when DCS uses a NFPR to set the support obliga-
tion of a father who has signed ((&)) an_acknowledgment or
affidavit of paternity ((affidavit)).

(c) Notice and finding of medical responsibility
(NFMR), see WAC 388-14A-3125. This notice is used when
DCS seeks to set only a medical support obligation instead of
a monetary child support obligation.

AMENDATORY SECTION (Amending WSR 00-15-016
and 00-20-022, filed 7/10/00 and 9/25/00, effective 11/6/00)

WAC 388-14A-3102 When the parents have signed
((a)) an acknowledgment or affidayit of paternity ((affida-
¥it)), which support establishment notice does the division
of child support serve on the noncustodial parent? (1)
When the parents of a child are not married, they may sign an
affidavit of paternity, also called an acknowledgment of
paternity. The legal effect of the affidavit or acknowledgment
depends on when it is filed, in what state it is filed, and
whether both parents were over age eighteen when the affida-
vit was signed.

(2) For ((paternity)) affidavits or acknowledgments filed
on or before August 14, 1997 with the center for health statis-
tics in the state of Washington, the division of child support
(DCS) serves a notice and finding of parental responsibility
(NFPR). See WAC 388-14A-3120.

(3) For ((paternity)) affidavits or acknowledgments filed
((en-or)) after August 14, 1997 with the center for health sta-

tistics in the state of Washington, ((it-depends-en-how—much

:)) DCS
serves a notice and finding of financial responsibility (NFFR)
under WAC 388-14A-3115, because the affidavit or
acknowledgment has become a conclusive. presumption of
paternity under RCW ((26:26:040)) 26.26.320.

(4) For ((paternity)) acknowledgments or affidavits filed
with the vital records agency of another state, DCS deter-
mines whether to serve a NFFR or NFPR depending on the
laws of the state where the affidavit is filed.
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(5) DCS relies on ((paternity-affidavits)) the acknowl-
edgment or affidavit, even if the mother ((ard-the)) or father

were not yet eighteen years of age ((er-elder)) at the time they
signed ((the)) or filed the acknowledgment or affidavit, ((er

)) as pro-
vided in RCW 26.26.315(4).

(6) If the mother was married at the time of the child’s
birth, but not to the man acknowledging paternity, the man to
whom she was married must also have signed ((the-affidawvit
to-deny)) and filed a denial of paternity within ten days of the
child’s birth.

(7) If the acknowledgment or affidavit is legally defi-
cient in any way, DCS may refer the case for paternity estab-
lishment in the superior court.

(8) If the mother is the noncustodial parent, DCS serves
a NFFR.

AMENDATORY SECTION (Amending WSR 00-15-016
and 00-20-022, filed 7/10/00 and 9/25/00, effective 11/6/00)

WAC 388-14A-3110 When can a support establish-
ment notice become a final order? (1) The notice and find-
ing of financial responsibility (NFFR), notice and finding of
parental responsibility (NFPR), or notice and finding of med-
ical responsibility (NFMR) becomes a final, enforceable
order if neither the custodial parent or the noncustodial parent
objects and requests a timely hearing on the notice. An objec-
tion is also called a hearing request.

(2) If a timely objection is filed, the division of child sup-
port (DCS) cannot enforce the terms of the notice until a final
order as defined in this section is entered.

(3) To be timely, the noncustodial parent must object
within the following time limits:

(a) Within twenty days of service, if the noncustodial
parent was served in Washington state.

(b) Within sixty days of service, if the noncustodial par-
ent was served outside of Washington state.

(4) To be timely, the custodial parent must object within
twenty days of service.

(5) An objection to a support establishment notice is a
request for hearing on the notice.

(6) The effective date of the hearing request is the date
the division of child support (DCS) receives the request for
hearing.

(7) When an NFPR is served, the order will not become
a final order if either parent requests genetic testing under
WAC ((38811-048(orastateramended))) 388-14A-
3120(14) within the following time limits:

(a) The noncustodial parent must request genetic testing
within twenty days of service, if the noncustodial parent was

served in Washington state ((and-the-affidavit-hasnot-yet
become-a-final- determination-of paternity)).

(b) The noncustodial parent must request genetic testing
within sixty days of service, if the noncustodial parent was
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served outside of Washington state ((end-the-affidavit-has-not
yetbecome-a-final-determination-of paternity)).

(c) The custodial parent must request genetic testing

w1th1n twenty days of service ((&ﬁd-may-wqﬂe%gefﬁﬁe*eﬂ-

WashingtonafterAugust 141997 -arequestfor genetie-test-
ing-dees-not-by-itself-operate-to-reseind-the-affidavit)) of the

notice.

(8) The noncustodial parent or custodial parent must
make the hearing request or request for genetic testing, either
in writing or orally, at any DCS office. See WAC ((388—14-
500-(or-as-later-amended))) 388-14A-6100 regarding oral
requests for hearing.

(9) After a timely request for hearing, the final order is
one of the following, whichever occurs latest:

(a) An agreed settlement or consent order under WAC
((388-11-150-(erns-lateramended))) 388-14A-3600;

(b) An initial decision as defined in WAC 388-14A-6105
and further described in WAC 388-14A-6110, for which
twenty-one days have passed and no party has filed a petition
for review (this includes an order of default if neither party
appears for hearing); or

(c) A final order as defined in WAC 388-14A-6105 and
further described in WAC 388-14A-6115; or

(d) A review decision.

AMENDATORY SECTION (Amending WSR 00-15-016
and 00-20-022, filed 7/10/00 and 9/25/00, effective 11/6/00)

WAC 388-14A-3115 The notice and finding of finan-
cial responsibility is used to set child support when pater-
nity is not an issue. (1) A notice and finding of financial
responsibility (NFFR) is an administrative notice served by
the division of child support (DCS) that can become an
enforceable order for support, pursuant to RCW 74.20A.055.

(2) The NFFR:

(a) Advises the noncustodial parent and the custodial
parent (who can be either a parent or the physical custodian
of the child) of the support obligation for the child or children
named in the notice. The NFFR fully and fairly advises the
parents of their rights and responsibilities under the NFFR.

(b) Includes the information required by ((W-AC-388-H-
210-(eras-lateramended)and)) RCW 26.23.050 and
74.20A.055.

(c) Includes the noncustodial parent’s health insurance
obligation, as required by ((WAC-388-H-215-(er-as-later
amended))) RCW 26.18.170 and 26.23.050.

(d) May include an obligation to provide support for day
care or special child-rearing expenses, pursuant to chapter
26.19 RCW.

(e) Warns the noncustodial parent and the custodial par-
ent that at an administrative hearing, the administrative law
judge (ALJ) may set the support obligation in an amount
higher or lower than, or different from, the amount stated in
the NFFR, if necessary for an accurate support order.

(3) After service of the NFFR, the noncustodial parent
and the custodial parent must notify DCS of any change of
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address, or of any changes that may affect the support obliga-

tion

(4) The noncustodial parent must make all support pay- ‘
ments to the Washington state support registry after service
of the NFFR. DCS does not give the NCP credit for payments
made to any other party after service of a NFFR, except as

provided by WAC ((388-11-015-and-388-H-280(or-as-these

" seetions-are-later-amended))) 388-14A-3375.

(5) DCS may take immediate wage withholding action
and enforcement action without further notice under chapters
26.18, 26.23, and 74.20A RCW when the NFFR is a final
order. WAC 388-14A-3110 describes when the notice
becomes a final order.

(6) In most cases, a child support obligation continues
until the child reaches the age of eighteen. WAC ((38844-
155-(er-aslateramended))) 388-14A-3810 describes when
the obligation under the NFFR can end sooner or later than
age eighteen.

(7) If paternity has been established by an affidavit or
acknowledgment of paternity ((fled-in-Washington-state-on
orafter August-14-1997 becomes-a-legal-finding-of paternity
d.* B “31 ﬁlglﬁml Stxey day s] of ﬁ;";g Hosixiy-€ Eﬁlj}S im;; E;F;SSEE}

sewe—a—NF—FR—Ee—eﬁHrbl—i—Sh—ﬁ—Sﬁpp&H—Obﬁgﬂﬁe,ﬂ)) DCS

attaches a copy of the acknowledgment, affidavit, or certifi-
cate of birth record information to the notice. A party wish-
ing to challenge the acknowledgment or denial of paternity
may only bring an action in court to rescind or challenge the
acknowledgment or denial of paternity under RCW‘
26.26.330 and 26.26.335.

(8) If the parents filed a paternity affidavit or acknowl-
edgment of paternity in another state, and by that state’s law
paternity is therefore conclusively established, DCS may
serve a NFFR to establish a support obligation.

(9) A hearing on a NFFR is for the limited purpose of
resolving the NCP’s accrued support debt and current support
obligation. The NCP has the burden of proving any defenses
to liability.

AMENDATORY SECTION (Amending WSR 00-15-016
and 00-20-022, filed 7/10/00 and 9/25/00, effective 11/6/00)

WAC 388-14A-3120 The notice and finding of paren-
tal responsibility is used to set child support when the
father’s duty of support is based upon an affidavit of
paternity which is not a conclusive presumption of pater-
nity. (1) A notice and finding of parental responsibility
(NFPR) is an administrative notice served by the division of
child support (DCS) that can become an enforceable order for
support, pursuant to RCW 74.20A.056.

(2) The NFPR differs from a notice and finding of finan-
cial responsibility (NFFR) (see WAC 388-14A-3115)
because the parties may request genetic testing to contest
paternity after being served with a NFPR.

(3) DCS serves a NFPR when:

(a) An affidavit acknowledging paternity is on file with '
the center for health statistics and was filed before August 14,
1997; or
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(b) (An-effidavitacknowledging paternity-is-on-file-with
L.
Elhe’ Eegﬂ;;ff“ hleam? SE“EISHES E’ﬂ.d X EE led o of a]fm Trugst
passed:-eF
€))) An affidavit acknowledging paternity is on file with
the vital records agency of another state and the laws of that

. state allow the parents to withdraw the affidavit or challenge

paternity.

(4) DCS attaches a copy of the acknowledgment of
patemnity or certification of birth record information to the
NFPR.

(5) The NFPR advises the noncustodial parent and the
custodial parent (who is either the mother or the physical cus-
todian of the child) of the support obligation for the child or
children named in the notice. The NFPR fully and fairly
advises the parents of their rights and responsibilities under

- the NFPR. The NFPR warns the noncustodial parent and the

custodial parent that at an administrative hearing on the
notice, the administrative law judge (ALJ) may set the sup-
port obligation in an amount higher or lower than, or different
from, the amount stated in the NFPR, if necessary for an
accurate support order.

(6) The NFPR includes the information required by
(WAC3881H-210(eraslateramended);)) RCW 26.23.050
74.20A.055, and 74.20A.056.

(7) The NFPR includes the noncustodial parent’s health
insurance obligation, pursuant to ((WAC-388-H-245-(eras
later-amended))) RCW 26.18.170 and 26.23.650.

(8) The NFPR may include an obligation to provide sup-
port for day care expenses or special child-rearing expenses,
pursuant to chapter 26.19 RCW.

(9) DCS may not assess an accrued support debt for a
period longer than five years before the NFPR is served. This
limitation does not apply to the extent that the noncustodial
parent hid or left the state of Washington for the purpose of
avoiding service.

(10) After service of the NFPR, the noncustodial parent
and the custodial parent must notify DCS of any change of
address, or of any changes that may affect the support obliga-
tion.

(11) The noncustodial parent must make all support pay-
ments to the Washington state support registry after service
of the NFPR. DCS does not give the NCP credit for payments
made to any other party after service of the NFPR, except as
provided by ((
see&eﬂs—afe—l&ter—ameﬁded))) 388-14A-3375.

(12) DCS may take immediate wage withholding action
and enforcement action without further notice under chapters
26.18, 26.23, and 74.20A RCW when the NFPR is a final
order. See WAC 388-14A-3110 for when the notice becomes
a final order.

(13) In most cases, a child support obligation continues
until the child reaches the age of eighteen. WAC ((388—-
155-(or-as-lateramended))) 388-14A-3810 describes when
the obligation under the NFPR can end sooner or later than
age eighteen.

(14) Either the noncustodial parent, or the mother, if she
1s also the custodlal parent may request genetlc tests ((uﬂdef
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father)). A mother who is not the custodial parent may at any
time request that DCS refer the case for paternity establish-
ment in the superior court.

(15) DCS does not stop enforcement of the order unless
DCS receives a timely request for hearing or a timely request
for genetic tests. See WAC 388-14A-3110 for time limits.
DCS does not refund any money collected under the notice if
the noncustodial parent is later:

(a) Excluded from being the father by genetic tests; or

(b) Found not to be the father by a court of competent
jurisdiction.

(16) If the noncustodial parent requested genetic tests
and was not excluded as the father, he may request within
twenty days from the date of service of the genetic tests in
Washington, or sixty days from the date of service of the
genetic tests outside of Washington:

(a) A hearing on the NFPR.

(b) That DCS initiate a parentage action in superior court
under chapter 26.26 RCW.

(17) If the noncustodial parent was not excluded as the
father, the mother, if she is also the custodial parent, may
within twenty days of the date of service of the genetic tests
request:

(a) A hearing on the NFPR; or

(b) That DCS initiate a parentage action in superior court
under chapter 26.26 RCW

( 18‘ (&

€93)) If the NCP is excluded by genetic testing, DCS
may refer the case for paternity establishment in the superior
court.

((€26»)) (19) A hearing on a NFPR is for the limited pur-
pose of resolving the accrued support debt, current support
obligation and reimbursement to DCS for paternity-related
costs. The NCP has the burden of proving any defenses to lia-
bility.

AMENDATORY SECTION (Amending WSR 01-24-081,
filed 12/3/01, effective 1/3/02)

WAC 388-14A-3131 What happens if neither parent
appears for the hearing? (1) If neither parent appears at the
scheduled hearing after being sent a notice of hearing, the
administrative law judge (ALJ) enters an ((initial-decision
and)) order on default, declaring the support establishment
notice’s claim for support to be final and subject to collection
action. See WAC 388-14A-6110 and 388-14A-6115 to
determine whether the ALJ issues an initial order or a final
order.

(2) ((Fhe-initial-decision—and)) As provided in WAC
388-14A-6125, an initial order on default is subject to collec-
tion action on the twenty-second day after the order ((ef
default)) was mailed by the office of administrative hearings,
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and a final default order is enforceable immediately upon
entry.

(3) A parent that did not appear may petition to vacate
the default order pursuant to WAC 388-14A-6150.

(a) If the ALJ vacates the order of default, the ALJ then
conducts a full hearing on the merits of the NFFR, NFPR or
NFMR. All parties may participate in the hearing.

(b) If the parent who did not appear at the hearing is
unsuccessful in the motion to vacate the default order, the
ALJ may treat the petition as a petition to modify the support
order.

AMENDATORY SECTION (Amending WSR 01-24-081,
filed 12/3/01, effective 1/3/02)

WAC 388-14A-3132 What happens if only one par-
ent appears for the hearing? (1) If one parent appears at the
hearing, but the other parent fails to appear after being sent a
notice of hearing, the administrative law judge (ALJ) enters
an order of default against the parent that did not appear. The
hearing proceeds as described in WAC 388-14A-3140. See
WAC 388-14A-6110 and 388-14A-6115 to determine

whether the ALJ issues an initial order or a final order.

(2) The division of child support (DCS) and the parent
that did appear may enter a consent order, but not an agreed
settlement. The obligation in the consent order may be higher
or lower, or different from, the terms set forth in the notice,
without further notice to the nonappearing parent, if neces-
sary for an accurate support order. The terms of the consent
order become final ((ea-the-twenty-second-day-afterthe-mail-
ing-of)) when the order of default to the parent that did not
appear becomes final. as provided in WAC 388-14A-6125.

(3) DCS and the parent that did appear may proceed to
hearing. The ALJ may enter an initial decision setting an
obligation which is higher or lower, or different from, the
terms set forth in the notice, without further notice to the non-
appearing parent, if necessary for an accurate support order.
See WAC 388-14A-6110 and 388-14A-6115 to determine
whether the ALJ issues an initial order or a final order.

(4) The parent that did not appear may petition to vacate
the order of default pursuant to WAC 388-14A-6150.

(5) If the ALJ vacates the order of default, the ALJ then
conducts a full hearing on the merits of the notice and finding
of financial responsibility (NFFR), notice and finding of
parental responsibility (NFPR) or notice and finding of med-
ical responsibility (NFMR). All parties may participate in the
hearing.

(6) If the parent who did not appear at the hearing is
unsuccessful in the motion to vacate the default order, the
ALJ may treat the petition as a petition to modify the support
order.

AMENDATORY SECTION (Amending WSR 00-15-016
and 00-20-022, filed 7/10/00 and 9/25/00, effective 11/6/00)

WAC 388-14A-3133 What happens when the non-
custodial parent and the custodial parent both appear for
the hearing? If both parents appear at the hearing:

Proposed
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(1) All parties may enter an agreed settlement or consent
order. (WAC-388-11-150-(oras-lateramended))) 388-14A-
3600 describes when an agreed settlement or consent order is
a final order.

(2) All parties may proceed to hearing, after which the
ALJ issues an ((initial-decision-and)) order. The ALJ may
enter an ((inittal-deetsion)) order setting an obligation which
is higher or lower, or different from, the terms set forth in the
notice, if necessary for an accurate support order. See WAC
388-14A-6110 and 388-14A-6115 to determine whether the
ALJ issues an initial order or a final order.

(3) In a hearing under this section, the division of child
support (DCS) ((shaH-proeeed)) proceeds first to document
the support amount that DCS believes to be correct. Follow-
ing ((BESs)) DCS’ presentation, the custodial parent (CP)
and the noncustodial parent (NCP) may proceed in turn to
show why the DCS position is wrong. <

AMENDATORY SECTION (Amending WSR 01-03-089,
filed 1/17/01, effective 2/17/01)

WAC 388-14A-3370 What legal defenses are avail-
able to a noncustodial parent when DCS seeks to enforce
a support obligation? (1) A noncustodial parent (NCP) who
objects to a notice and finding of financial, parental, or med-
ical responsibility has the burden of establishing defenses to
liability. Defenses include, but are not limited to:

(a) Proof of payment;

(b) The existence of a superior court order, tribal court
order, or administrative order that sets the NCP’s support
obligation or specifically relieves the NCP of a support obli-
gation for the child(ren) named in the notice;

(c) The party is not a responsible parent as defined by
RCW 74.20A.020(7);

(d) The amount requested in the notice is inconsistent
with the Washington state child support schedule, chapter
26.19 RCW;

(e) Equitable estoppel, subject to WAC 388-14A-6500;

or

(f) Any other matter constituting an avoidance or affir-
mative defense.

(2) A dependent child’s or a custodial parent’s ineligibil-
ity to receive public assistance is not a defense to the assess-
ment of a support obligation.

(3) An NCP may be excused from providing support for
a dependent child ((receiving-public-assistance-underchapter
F412-REW)) if the NCP is the legal custodian of the child
and has been wrongfully deprived of physical custody of the
child. The NCP may be excused only for any period during
which the NCP was wrongfully deprived of custody. The
NCP must establish that:

(a) A court of competent jurisdiction of any state has
entered an order giving legal and physical custody of the
child to the NCP;

(b) The custody order has not been modified, super-
seded, or dismissed;

(c) The child was taken or enticed from the NCP’s phys-
ical custody and the NCP has not subsequently assented to
deprivation. Proof of enticement requires more than a show-
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ing that the child is allowed to live without certain restrictions
the NCP would impose; and

(d) Within a reasonable time after deprivation, the NCP
exerted and continues to exert reasonable efforts to regain
physical custody of the child.

AMENDATORY SECTION (Amending WSR (01-24-082,
filed 12/3/01, effective 1/3/02)

WAC 388-14A-3600 The parties may resolve any
child support case by entering a consent order or an
agreed settlement. (1) The division of child support (DCS)
may enter a consent order or agreed settlement to finalize any
dispute in which a party requests a hearing..DCS attempts to
settle matters through agreement when possible.

(a) An agreed settlement is signed -only by the parties
(DCS, the custodial parent and the noncustodial parent).

(b) A consent order must be signed by the parties and by
an administrative law judge (ALJ) provided that:

(1) In a telephone hearing, the ALJ may sign on behalf of
any party if that party gives their consent on the record; and

(i) The ALIJ approves a consent order without requiring
testimony or a hearing, unless entry of the order would be
unlawful.

(2) An agreed settlement or consent order is final and
enforceable on:

(a) The date the last party signs the agreed settlement, if
all parties signed the agreed settlement;

(b) The date the ALJ signs the consent order; or

(c) If the ALJ defaults one of the parties to the proceed-
ing, the latest of the following dates:

(i) The date the ALJ signed the consent order;

(ii) The date the last party signed the agreed settlement;

or

(iii) The date the order of default is final. See WAC 388-
14A-6110 and 388-14A-6115 to determine whether the ALY
issues an initial order or a final order.

(3) A party to a consent order or an agreed settlement
may:

(a) Not petition for review of the settlement or order
under WAC 388-02-0560;

(b) Petition for modification under WAC 388-14A-3925;
and

(c) Petition to vacate the settlement or consent order
under WAC 388-14A-3700. However, the ALJ may only
vacate a settlement or consent order after making a finding of
fraud by a party, or on any other basis that would result in
manifest injustice.

(4) If a hearing has been scheduled, DCS files a copy of
the agreed settlement or consent order with the office of
administrative hearings (OAH), and OAH issues an order dis-
missing the hearing. There are no hearing rights on the order
dismissing the hearing.

AMENDATORY SECTION (Amending WSR 01-03-089,

filed 1/17/01, effective 2/17/01)

WAC 388-14A-3810 Once a child support order is
entered how long does the support obligation last? (1) A
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noncustodial parent’s obligation to pay support under an
administrative order continues until:

(a) A superior or tribal court order supersedes the order;

(b) The order is modified under WAC 388-14A-3925;

(c) The child reaches eighteen years of age;

(d) The child is emancipated;

(e) The child marries;

(f) The child becomes a member of the United States
armed forces;

(g) The child or the responsible parent die;

(h) A responsible stepparent’s marriage is dissolved;
((e¥))

(i) The parties to the order marry or remarry, as provided
in WAC 388-14A-3100(3); or

(j) A superior court order terminates the responsible par-
ent’s liability as provided under RCW 26.16.265.

(2) As an exception to the above rule, a noncustodial par-
ent’s obligation to pay support under an administrative order
continues and/or may be established for a dependent child
who is:

(a) Under nineteen years of age; and

(b) A full-time student reasonably expected to complete
a program of secondary school or the equivalent level of
vocational or technical training before the end of the month in
which the student becomes nineteen years of age.

(3) A noncustodial parent’s obligation to pay support
under an administrative order may be temporarily suspended
when the:

(a) Noncustodial parent (NCP) resides with the child for
whom support is sought for purposes other than visitation;

(b) NCP reconciles with the child and the custodial par-
ent; or

(c) Child returns to the residence of the NCP from a fos-
ter care placement, for purposes other than visitation.

(4) When the NCP’s obligation to pay current support on
a case is suspended under subsection (3) of this section, the
division of child support (DCS) informs the NCP that the
obligation is suspended, in writing, sent by regular mail to the
NCP’s last known address.

(5) If circumstances causing an NCP’s support obligation
to be temporarily suspended change, the support obligation
resumes. DCS sends the NCP a notice that the obligation to
make current support payments has resumed.

NEW SECTION

WAC 388-14A-6105 What is the difference between
an initial order and a final order in a hearing involving
the division of child support? (1) In an administrative hear-
ing involving the DSHS division of child support (DCS), the
administrative law judge (ALJ) enters either an initial order,
which is subject to review, or a final order, which is not sub-
ject to review.

(2) The terms 'initial order,” 'final order" and
"review' are defined in WAC 388-02-0010, and those defi-
nitions are repeated here for ease of reference:

(a) "Initial order’ is a hearing decision made by an ALJ
that may be reviewed by a review judge pursuant to WAC
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388-02-0215(4). An initial order is sometimes called an "ini-
tial decision."

(b) "'Final order"" means an order that is the final DSHS
decision.

(c) "Review" means the act of reviewing initial orders
and making the final agency decision as provided by RCW
34.05.464.

(3) WAC 388-14A-6110 and 388-14A-6115 describe
how to determine what kind of order is entered. Whether the
ALJ enters an initial order or a final order does not depend on
the date the hearing is held or the date the order is entered.

(4) WAC 388-14A-6120 describes what you can do if
you disagree with an initial order or final order.

(5) WAC 388-14A-6125 describes when DCS may take
enforcement action on an initial order or final order.

NEW SECTION

WAC 388-14A-6110 When must an ALJ enter an ini-
tial order in a DCS hearing proceeding? An administrative
law judge (ALJ) must enter an initial order in a division of
child support (DCS) hearing proceeding if:

(1) The case involves the disclosure of a party’s address
under WAC 388-14A-2114 through 388-14A-2140;

(2) A custodial parent (CP) or noncustodial parent (NCP)
files a hearing request before November 15, 2002;

(3) A CP or NCP files a petition for modification with
DCS or the office of administrative headings (OAH) before
November 15, 2002; or

(4) DCS petitions for modification of an administrative
order, and either the NCP or the CP is served with the notice
of hearing before November 15, 2002.

NEW SECTION

WAC 388-14A-6115 When must an AL]J enter a final
order in a DCS hearing proceeding? Except for cases
regarding address disclosure under WAC 388-14A-2114
through 388-14A-2140, an administrative law judge (ALJ)
must enter a final order in a DCS hearing proceeding if:

(1) A custodial parent (CP) or noncustodial parent (NCP)
files a hearing request on or after November 15, 2002;

(2) An NCP or CP files a petition for modification with
DCS or the office of administrative hearings (OAH) on or
after November 15, 2002;

(3) DCS petitions for modification of an administrative
order, and neither the NCP nor the CP is served before
November 15, 2002.

NEW SECTION

WAC 388-14A-6120 What can I do if I do not agree
with an initial order or final order entered by an adminis-
trative law judge? (1) Except for the DCS representative,
any party to an initial order entered by an administrative law
judge (ALJ) has the right to request review pursuant to chap-
ter 388-02 WAC.

(2) No party may request administrative review of a final
order entered by an ALJ.
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(3) Any party to an initial order or a final order may peti-
tion to vacate an order of dismissal or default, pursuant to
WAC 388-14A-3700 and 388-14A-6150.

(4) Any party to an initial order or final order may
request correction of a clerical error in the order, pursuant to
WAC 388-02-0540 through 388-02-0555.

(5) Any party to a final order may request reconsidera-
tion of the order, pursuant to WAC 388-02-0605 through
388-02-0635.

(6) Except for the DCS representative, any party to a
final order may petition for judicial review, pursuant to RCW
34.05.510 through 34.05.598. You do not need to request
reconsideration of the order before you petition for judicial
review.

NEW SECTION

WAC 388-14A-6125 When does an initial order or
final order entered by an ALJ become enforceable? (1) If
no party requests review within twenty-one days of the date
OAH mailed an initial order, the DSHS division of child sup-
port (DCS) may take enforcement action on the twenty-sec-
ond day after OAH mailed the order.

(2) DCS may take enforcement action on a final order
immediately upon entry of the order.

(a) Even if a party files a request for reconsideration, a
request to correct a clerical error, a petition to vacate, or a
petition for judicial review, DCS does not stop enforcement
of the order.

(b) To stop DCS from enforcing a final order, you must
obtain a court order staying (stopping) enforcement of the
order.

WSR 03-13-108
PROPOSED RULES
DEPARTMENT OF ECOLOGY
{Order 03-02—Filed June 17, 2003, 3:25 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
03-019.

Title of Rule: Chapter 173-26 WAC, State master pro-
gram approval/amendment procedures and shoreline master
program guidelines.

Purpose: New Shoreline Management Act (SMA)
guidelines for development/amendment of master programs,
to implement statutory requirements to update the guidelines
consistent with SMA policy, replacing Parts 3 and 4 of chap-
ter 173-26 WAC which were invalidated after administrative
review. Among other things, these rules establish planning
and regulatory definitions and standards for future shoreline
development and uses, requirements for protection and resto-
ration of shoreline ecological functions, guidance on the lim-
itations of regulatory authority and guidance on shorelines
and Growth Management Act integration. The following
sections of chapter 173-26 WAC will be repealed and
replaced with new rule language: WAC 173-26-170 through
173-26-350. Existing Part V Ocean Management is proposed
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to remain unchanged, but relabeled as Part IV of chapter 173-
26 WAC.

Statutory Authority for Adoption: Chapter 90.58 RCW
and specifically RCW 90.58.060.

Statute Being Implemented: Chapter 90.58 RCW and
specifically RCW 90.58.020, [90.58].050, and [90.58].060.

Summary: The proposed rule provides updated guid-
ance for local governments and the department in developing
and amending local shoreline master program policies and
regulations. The local government shoreline master pro-
grams, the SMA, and these guidelines identify requirements
and strategies for regulation of development, uses and activi-
ties in shoreline areas throughout the state, implementing the
policies and requirements of the SMA.

Reasons Supporting Proposal: The 1995 legislature
directed ecology to periodically review and adopt new guide-
lines consistent with SMA policy and integrate shorelines
and growth management plans and development regulations.
Updated guidelines will provide direction to local govern-
ments, the state and its citizenry in implementing the SMA.
The shoreline guidelines have not been comprehensively
updated since original adoption over thirty years ago. New
guidelines are needed to recognize: Advancements in sci-
ence regarding how shorelines should be managed, changes
in law, the character of shoreline development and innova-
tions in shorelines and growth management practice.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Peter Skowlund, Ecology
Headquarters, Lacey, (360) 407-6522.

Name of Proponent: Department of Ecology, govern-
mental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: Proposed new guidelines are being developed to rec-
ognize changes in shoreline management law, science and
land use practice. The new guidelines will be implemented
as local governments update their local shoreline master pro-
grams to comply with deadlines established in statute
adopted by the 2003 legislature. Updated shoreline master
programs will provide updated standards for public and pri-
vate construction and location of structures, uses and activi-
ties in shoreline areas, including dredging, drilling, dumping,
filling, removal of minerals, removal/restoration of vegeta-
tion, bulkheading and related shoreline stabilization devices,
driving of pilings, placing of obstructions or any project
which interferes with the normal public use of the surface
waters of the state. The new guidelines will apply to water
areas, associated wetlands and adjacent uplands that are sub-
ject to the Shoreline Management Act.

Proposal Changes the Following Existing Rules: Yes,
the proposal will change existing rules. It is proposed to
repeal the existing Parts III and IV of chapter 173-26 WAC
(which were declared invalid in part by the Shorelines Hear-
ings Board) and to replace them with new rule language pro-
posed by the department. Existing Part V, Ocean Manage-
ment, is also proposed to be relocated (to be labeled as Part
IV), unchanged.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.
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Small Business Economic Impact Statement

EXECUTIVE SUMMARY: The Department of Ecology is
proposing adoption of new Shoreline Management Act
(SMA) guidelines. These guidelines provide procedural and
substantive directions for local governments that are subject
to the Shoreline Management Act as they review and update
Shoreline master programs. As a result of an agreement with
various stakeholders, ecology is developing and issuing this
draft small business economic impact statement (SBEIS)
under RCW 19.85.030 to accompany this rule adoption.
After review and comment by interested persons, ecology
will issue a final SBEIS and use the information developed
by the SBEIS as required by law to ensure that the proposed
rules are consistent with legislative policy.

The objective of this SBEIS is to identify and evaluate
the various requirements and costs that the proposed rule
might impose on business. In particular, the SBEIS studies
whether the costs on business that might be imposed by the
proposed rule impose a disproportionate impact on the state’s
small businesses.

The Shoreline Management Act guidelines being consid-
ered for adoption are, most directly, rules for local govern-
ment to follow when developing a local shoreline master pro-
gram. As the term is defined by RCW 19.85.020, no "busi-
ness" is required to comply with any direct requirement of
these guidelines. The guidelines are directed at local govern-
ments who are reviewing the condition of their shorelines and
who will be adopting updated SMPs to be consistent with the
guidelines. Accordingly, the guidelines do not directly regu-
late development and use of the shorelines; the regulations of
the local government in the SMP regulate development and
use of the shorelines. The guidelines of course provide min-
imum standards for the local shoreline master programs and
therefore have an indirect regulatory effect, which this SBEIS
will evaluate.

This SBEIS first analyzes particular industries to evalu-
ate the costs imposed by the proposed rule. The SMA guide-
lines could indirectly affect many industries, but several are
more likely to be affected than others. This SBEIS addresses
the following general business areas as a basis for character-
izing costs imposed on business and whether there is a dis-
proportionate cost placed on small businesses:

. Development and construction businesses,

. Shoreline stabilization contractors,

. Agriculture,

. Mining,

. Marine transportation (e.g. marinas, ferries, etc.).

All industry categories listed above could be affected by
the proposed rule through increased compliance costs associ-
ated with increased shoreline investigation, monitoring and
mitigation. This would include the costs associated with
engineers, biologists, and other professional services that are
required to be retained as part of an increased emphasis on
shoreline assessment and no net loss of ecological function.
These increased costs will be borne by both small and large
firms to the extent that both these types of firms work in
shoreline areas. Some of these additional costs will likely be
passed along to the purchasers of developed land or the own-
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ers of projects on which contractors are working which will
reduce the direct impact on these industries.

Assessing disproportionate impacts is made difficult due
to lack of available data, which in part reflects the indirect
nature of how the guidelines affect local government regula-
tion which in turn may affect businesses. In general, it is rea-
sonable to assume that assessment/mitigation costs are going
to be related to the size of a project undertaken. In the case of
developers, the mining industry and marine transportation,
these costs should vary with the size of the parcels developed.
If larger firms tend to utilize larger parcels, then the assess-
ment costs will tend to be more proportional than if all firms
utilize the same size parcels. Existing data of a wide variety
of industrial classifications in two counties indicate that
larger firms do tend to utilize larger parcels, but on a "per
employee” basis, the reverse is true; smaller firms utilize
more land/employee. For purposes of analysis, this SBELS
conservatively evaluates this data to suggest that compliance
costs may be disproportionate.

A second potential impact that may be imposed on busi-
nesses in the shoreline is reductions in land value that is pos-
sible from increased shoreline land use restrictions. To ana-
lyze whether a typical regulation would have an effect on
businesses, a hypothetical scenario was constructed involv-
ing the imposition of a vegetative buffer which would reduce
the amount of useable land for any shoreline owner by 10%.
To analyze the impact of this hypothetical type of land use
restriction, shoreline ownership data was obtained for two
counties to evaluate land ownership in detail. Data for King
and Y akima counties were considered, and it was found that,
smaller firms utilize larger parcels on a per employee basis.
The results of this analysis indicate that the disproportionate
cost impact of a hypothetical land use restriction between
small and large firms will be between eight and eleven times
in King County and two and four times in Yakima County (It
should be emphasized that this analysis is offered in order to
detect the potential for disproportionate impact. This analy-
sis, however, is not intended to demonstrate that the SMA
guidelines in fact reduce any land values.)

The draft regulations include several provisions that may
mitigate any disproportionate effects of these regulations.
These include:

. A requirement that the guidelines assure compliance
with all constitutional and statutory limitations on the
regulation of private property.

. Guideline design that allows for flexibility in SMP
development and mitigation requirements that allow
for a wide variety of alternatives.

. An implementation schedule for these guidelines
allowing local government up to eleven years to
develop and adopt master programs providing a sub-
stantial amount of time for complying businesses to

adapt.

. Provisions for conditional uses and variances providing
regulatory flexibility to adjust requirements.

. Promotion of alternative approaches to shoreline devel-

opment that will mitigate the impacts of guideline
requirements on some firms.

Proposed
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Introduction: The Department of Ecology is proposing
adoption of new Shoreline Management Act (SMA) guide-
lines. These guidelines provide procedural and substantive
directions for the local governments that are subject to the
Shoreline Management Act ("the act” or "the SMA™) as they
review and update shoreline master programs ("SMPs"). The
act requires ecology to periodically review and amend the
existing guidelines for SMPs that implement the act. In par-
ticular, updating the guidelines and shoreline master pro-
grams was directed by the legislature in 1995 amendments of
RCW 90.58.060.

Broadly stated, the goals of adopting the proposed guide-
lines include:

. Complying with the legislative mandate in RCW
90.58.060.

. Updating the former guidelines to bring them into con-
formance with the intent and language of the Act and
with current practices and information relevant to
shoreline management.

As a result of an agreement with various stakeholders,
ecology is developing and issuing this draft small business
economic impact statement (SBEIS) under RCW 19.85.030
to accompany this rule adoption. After review and comment
by interested persons, ecology will issue a final SBEIS and
use the information developed by the SBEIS as required by
law to ensure that the proposed rules are consistent with leg-
islative policy.

Objective of the SBEIS: The objective of this SBEIS is
to identify and evaluate the various requirements and costs
that the proposed rule might impose on business. In particu-
lar, the SBEIS examines whether the costs on business that
might be imposed by the proposed rule impose a dispropor-
tionate impact on the state's small businesses. This is consis-
tent with the legislative purpose of the Regulatory Fairness
Act, chapter 19.85 RCW, and is set out in RCW 19.85.011:

“The legislature finds that administrative rules adopted
by state agencies can have a disproportionate impact on the
state’s small businesses because of the size of those busi-
nesses. This disproportionate impact reduces competition,
innovation, employment, and new employment opportunities,
and threatens the very existence of some small businesses.
The legislature therefore enacts the Regulatory Fairness Act
with the intent of reducing the disproportionate impact of
state administrative rules on small business."

The specific purpose and required contents of the SBEIS
is contained in RCW 19.85.040. (The bracketed numbers and
emphasized words are for the reader's convenience, and
reflect some of the organization of this draft SBEIS.)

"(1) A small business economic impact statement must
include [1] a brief description of the reporting, record keep-
ing, and other compliance requirements of the proposed rule,
and [2] the kinds of professional services that a small busi-
ness is likely to need in order to comply with such require-
ments. [3] It shall analyze the costs of compliance for busi-
nesses required to comply with the proposed rule adopted
pursuant to RCW 34.05.320, including costs of equipment,
supplies, labor and increased administrative costs. [4] It
shall consider, based on input received, whether compliance
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with the rule will cause businesses to lose sales or revenue.
[5] To determine whether the proposed rule will have a dis-
proportionate impact on small businesses, the impact state-
ment must compare the costs of compliance for small busi-
nesses with the cost of compliance for the ten percent of busi-
nesses that are the largest businesses required to comply with
the proposed rules using one or more of the following as a
basis for comparing costs:

a. Cost per employee

b. Cost per hour of labor

¢. Cost per hundred dollars of sales

(2) A small business economic impact statement must
also include:

a. [6] A statement taken by the agency to reduce the
costs of the rule on small businesses as required by RCW
19.85.030(3), or reasonable justification for not doing so,
addressing the options listed in RCW 19.85.030(3).

b. [7] A description of how the agency will involve small
business in the development of the rule; and

c. [8] A list of industries that will be required to comply
with the rule. However, this subsection (2)(c) shall not be
construed to preclude application of the rule to any business
or industry to which it would otherwise apply.”

For purposes of an SBEIS, the terms "business," "small
business,” and "Industry” are defined by RCW 19.85.020.
"Small business" means any business entity, including a sole
proprietorship, corporation, partnership, or other legal
entity, that is owned and operated independently from all
other businesses, that has the purpose of making a profit, and
that has fifty or fewer employees. "Industry” means all of the
businesses in this state in any one four-digit standard indus-
trial classification as published by the United States Depart-
ment of Commerce.

After summarizing the requirements and content of the
proposed rule, this SBEIS will address the required elements
of an SBEIS in the following order:

Part 1 - This section provides [1] a brief description of
the reporting, record keeping, and other compliance require-
ments of the proposed rule, [2] the kinds of professional ser-
vices that a small business is likely to need in order to comply
with such requirements, [3] the costs of compliance for busi-
nesses required to comply with the proposed rule including
costs of equipment, supplies, labor and increased administra-
tive costs, and [4] whether compliance with the rule will
cause businesses to lose sales or revenue.

Part 2 - This section evaluates [5] whether the proposed
rule will have a disproportionate impact on small businesses.

Part 3 - This section includes [5] an analysis of a hypo-
thetical scenario to determine if the guidelines might dispro-
portionately impact small businesses located in shoreline
areas by comparing the costs of compliance for small busi-
nesses with the cost of compliance for businesses that are the
largest businesses.

Part 4 - This section considers [6] actions taken to reduce
the impact of the rule on small business.

Part 5 - This section describes [7] how small business
was involved in the development of the rule.
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Part 6 - This section provides [8] a list of industries
required to comply with the rule.

Overview of the Shoreline Management Act and the
Proposed Guidelines for Shoreline Master Programs:
The Shoreline Management Act requires and authorizes a
cooperative program between state and local government to
plan for and regulate the uses of the shorelines of the state.
The term shoreline is fully defined by RCW 90.58.030 and
generally includes all lands covered by marine waters, rivers
and streams greater than twenty cubic feet per second and
ponds greater than twenty acres, and lands within two hun-
dred feet of the ordinary high water mark of those water bod-
ies, and associated wetlands and flood plains.

Under the act, local government has the primary respon-
sibility for conducting the required planning and for adminis-
tration of the local plan and development regulations. This is
known as the local "shoreline master program" or SMP, once
the SMP is adopted by local government and approved by
ecology. State government, acting through the Department
of Ecology, provides technical assistance and oversight to
assure that the policies of the act are carried out. A primary
responsibility of ecology is the adoption of rules to guide the
development or updating of local shoreline master programs,
and to provide the standards by which ecology will subse-
quently approve those programs.

In 1972 the Department of Ecology adopted chapter 173-
16 WAC, which set the initial guidelines for development of
local shoreline master programs. Uunder the SMA, each city
or county with "shorelines" as defined by the act must adopt
a shoreline master program (SMP) that is consistent with the
act and with ecology guidelines. Each city and county,
within these sideboards, is then authorized to tailor their SMP
to their specific needs.

As a land use plan, SMP’s contain both a planning ele-
ment and specific development regulations. The planning
element identifies how the local government plans for the
future development and uses of particular shorelines - such as
defining whether an area is planned for commercial, residen-
tial, or urban uses. The regulatory elements provide imple-
menting regulations that limit development and uses consis-
tent with the plan for an area.

As noted above, the SMA itself defines the scope of the
act in terms of all marine waters, streams with flows of
greater than twenty CFS, lakes larger than twenty acres and
upland areas two hundred feet landward (shorelands), associ-
ated wetlands and some or all of one hundred year flood-
plains. The proposed guidelines do not alter these statutorily
established limits and requirements regarding where the
SMA must be applied.

One of the key implementing provisions of the SMA is
the permit system it establishes for construction and develop-
ment activities, which fall within the definition of "substan-
tial development," and the requirements the SMA provides
for notice and public comment opportunities on such substan-
tial development. The act also requires that local government
establish a system for review of variances that function like a
permit process. Variances allow for consideration of reason-
able exceptions from the applicability of the provisions of an
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SMP where its application is disproportionately burdensome
based on specific circumstances.

Finally, the SMA allows local governments to create
conditional uses within its master program which require a
conditional use permit to be approved. This allows consider-
ation of uses that (in the absence of appropriate conditions)
may or may not be consistent with the master program
depending on the specific elements of the project and site.
All conditional use permits and all variances issued and
approved by the local government must also be approved by
ecology to be valid. The provisions of the permit system are
set in statute and are not altered by the proposed guidelines.

The local master program is a comprehensive land use
regulation for the shoreline and applies to all uses and devel-
opments whether or not a statutorily established permit is
required.

In 1995 the legislature amended the SMA to direct ecol-
ogy to review and adopt new guidelines for local master pro-
grams. The department initiated a process (itemized in
Appendix A) that resulted in the guidelines currently being
considered for adoption. The purpose of this SBEIS is to
focus on the potential incremental impacts to small business
associated with adoption of updated guidelines, and to ensure
that feasible and legal steps have been taken to reduce dispro-
portionate costs that the rules would impose on small busi-
nesses.

Part 1 - Analyzing the Costs Imposed on Businesses:
The Shoreline Management Act guidelines being considered
for adoption are, most directly, rules for local government to
follow when developing a local shoreline master program.
As the term is defined by RCW 19.85.020, no "business” is
required to comply with any direct requirement of these
guidelines. The guidelines are directed at local governments
who are reviewing the condition of their shorelines and who
will be adopting updated SMPs to be consistent with the
guidelines. Accordingly, the guidelines do not directly regu-
late development and use of the shorelines; the regulations of
the local government in the SMP regulate development and
use of the shorelines. The guidelines of course provide min-
imum standards for the local shoreline master programs and
therefore have an indirect regulatory effect, which this SBEIS
will evaluate.!

As land use rules, the primary effect of the master pro-
grams that result from the proposed guidelines will be on the
development of new uses or facilities or expansion of exist-
ing uses or facilities. While local master programs may vary,
with few exceptions existing uses are not required to change
unless they propose to expand or otherwise redevelop their
property. Thereby one primary group of businesses that
could be affected by the guidelines and SMPs that comply
with the guidelines is the development and construction
industry in general, and particularly those segments of the
industry that specialize in shoreline related development.

Other businesses likely to be affected by SMPs adopted
in accordance with these guidelines are businesses that mine,
dredge or otherwise move earth in the shorelines as a part of
their operation. This is because the SMA definition of
"development” includes these activities and therefore the
ongoing operations require ongoing authorization.

Proposed

Therefore, this SBEIS first analyzes particular business
areas to evaluate the costs imposed on them by the proposed
rules. It addresses the following areas as a basis for charac-
terizing costs imposed on business and whether there is a dis-
proportionate cost placed on small business in an industry:

. Development and construction businesses,
. Shoreline stabilization contractors,

. Agriculture,

. Mining,

. Marine transportation.

In addition to evaluating the costs on businesses that
might be indirectly affected by the requirements of the guide-
lines, this SBEIS also evaluates how a wide variety of busi-
nesses located in the shoreline might be affected if a particu-
lar land use regulation is imposed. It tries to evaluate whether
these guidelines impose disproportionate costs on smaller
businesses when considering the variety of businesses that
might locate on shoreline property. This analysis is con-
tained in Part 3 — An Analysis of Scenarios Evaluating
Whether the Guidelines Could Disproportionately Affect the
Variety of Businesses Located within Shorelines by Affecting
Land Values.

A Brief Description of the Reporting, Record Keep-
ing, and Other Compliance Requirements, and the Kinds
of Professional Services That a Small Business is Likely to
Need in Order to Comply, the Costs of Equipment, Sup-
plies, Labor and Increased Administrative Costs,
Whether Such Compliance will Cause Businesses to Lose
Sales or Revenue: The specific compliance costs borne by
small and large firms are difficult to determine. The SMA
guidelines are intended to aid local jurisdictions in develop-
ing their own SMP’s. Local governments then develop the
specific management tools and regulations that will be
imposed on the businesses within their jurisdiction. Ecology
will approve the SMP; however, they will only be ensuring
that the minimum standards outlined in the SMA and in the
guidelines are adhered to. As such, the effect of the guide-
lines is likely to vary significantly depending on the type of
business, the location, and on the plans of the local govern-
ment. However, given the goal of no net loss of shoreline
ecological functions articulated in the draft guidelines, it can
be reasonably stated that shoreline development costs will
rise as a result of the guidelines (although other federal and
state laws arguably impose similar requirements for environ-
mental protection). The components of these costs may
include all or one of the following; increased cost of prepara-
tory studies, site design and mitigation, reduction in usable
space, and/or increased land acquisition cost due to limita-
tions on the availability of developable land. Studies, site
design and mitigation costs will be extremely variable.
Increased land acquisition costs are very difficult to separate
from other market factors that affect such costs.

As discussed above, the proposed rules do not require
any "business” to conduct ongoing reporting or record keep-
ing. Nothing in the proposed rules are likely to result in
increased administrative costs, or add general requirements
for equipment, supplies or labor for businesses in general.
The main additional costs will result from increased environ-



Washington State Register, Issue 03-14

mental assessment costs, reduction in revenue and/or limita-
tions on land uses and values.

Development Businesses: It is likely that some types of
development activities will require additional investigation
of potential impacts to shoreline resources as a prerequisite to
approval of the project, and mitigation of those impacts
which may include ongoing monitoring of the mitigation for
a specific period of time to assure that it accomplishes the
intended purpose. Professional services will be required for
most substantial developments to conduct this investigation
and prepare mitigation proposals. These would typically be
scientific and technical design services. This is, however, not
significantly different than the existing requirements of most
current SMPs. It is similar to requirements of other laws
applicable to development in shoreline areas.

For the construction and development industry, small,
common projects such as a single family residence will typi-
cally require little special investigation, if any. In this way,
the act itself and the guidelines reduce impact on the smaller
businesses associated with single family residence construc-
tion. Compliance with the specific requirements of the shore-
line master program will be all that is required.

Conversely, development of a large parcel of previously
undeveloped land for almost any use will require a thorough
investigation of the impacts to shoreline resources and devel-
opment of mitigation options to address the identified
impacts.

It is unlikely that any compliance cost will result in an
existing business losing revenue or sales, because the pre-
dominant effect of the guidelines is prospective planning and
regulation of land use. The guidelines should affect the size
or location of new or additional development and subdivi-
sions, which could conceivably affect the extent of future
potential increased revenue or sales. The guidelines have
attempted to mitigate that effect by emphasizing constitu-
tional protections for local governments to consider in updat-
ing their SMPs. However, given the overall purposes of the
SMA described in RCW 90.58.020, appropriate limitations
on subdivision and development are required by statute, and
local SMPs have very limited potential to distinguish
between small and large subdivision businesses in setting
land use plans and development regulations.

Shoreline Stabilization Contractors: Because of the
nature of the jobs they do, which directly alter shoreline
areas, shoreline stabilization contractors will more likely be
required to secure additional professional services under the
proposed guidelines. The guidelines require local master
programs to include provisions that assure that where shore-
line stabilization is allowed, that the specific nature of the
problem (the "need") is identified and that the solution is
designed to minimize interference with the ecological func-
tions in the area being affected. Mitigation of any adverse
environmental impacts will also be required. These require-
ments will require evaluation of the hydrology and biology of
the project vicinity and engineering design that takes this
evaluation into account. This will likely result in increased
assessment and mitigation costs.

Shoreline stabilization contractors may also experience a
loss in sales or revenue as the new guidelines may lessen the
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need for shoreline stabilization and shoreline armoring at var-
ious locations.

Agricultural Businesses: Agricultural businesses are
unlikely to have any additional professional service require-
ments for a number of reasons. Cultivation and other cus-
tomary operations of a farm that currently exists are broadly
"grandfathered in" under provisions of the SMA to the extent
they occur on agricultural land. The guidelines and act will
not significantly affect these businesses.

Future conversion of nonagricultural land to agriculture
will require compliance with the requirements of the SMP.
However, as a general matter, the guidelines do not require
new or special services to assure compliance with these
requirements for SMPs.

New agricultural activities could experience a limitation
on sales or revenue if useable land area is restricted adjacent
to shorelines.

Mining Businesses: Mining operations within the
shoreline may require additional professional services peri-
odically to gain authorization of a new site or for expanding
the use of an existing site beyond previously authorized areas
or to provide monitoring of mitigation features once authori-
zation is granted. Depending on the setting this will most
likely involve hydrological and biological analysis and engi-
neering services to address site characteristics and project
design.

Sales or revenue should not be significantly affected by
these requirements. However, any new land use restrictions
developed as part of an SMP could affect future revenue.

Water Transportation Businesses: Traditional (float-
ing) marina businesses are unlikely to require additional ser-
vices either for development of new facilities or ongoing
operation. Because they are located in the water, the issues
that must be addressed as a result of a new local master pro-
gram are likely to parallel the requirements of existing fed-
eral and state requirements currently applicable. Professional
services necessary for land side development for marinas and
other water oriented transportation businesses whether asso-
ciated with a floating facility or as part of a significant shore-
line development would be similar to that for any develop-
ment as described in the paragraph for "development busi-
nesses."

Part 2 - Whether the Proposed Rule Will Have a Dis-
proportionate Impact on Small Businesses: This analysis
is provided to meet the guidelines of the Regulatory Fairness
Act, chapter 19.85 RCW. To comply with the RFA, the
SBEIS must identify potentially affected industries, define
small and large businesses, and determine the compliance
costs for these businesses. It then must compare the cost of
compliance for small businesses with the cost of compliance
for large businesses. If there turns out to be a disproportion-
ate impact on small businesses in comparison with large busi-
nesses, the RFA requires that the costs imposed by the rule on
small businesses be reduced where legal and feasible in meet-
ing the objective of the statutes upon which the rule is based.
If steps are not taken to reduce costs on small business, the
agency must provide reasonable justification for not doing so.

As noted previously, the evaluation of potentially
affected industries can hypothetically extend to indirect
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effects on most industries in the state. To limit the specula-
tion about indirect effects, this SBEIS reviews five types of
industries as noted above, because these could be more
directly affected by local regulations adopted as a result of
the revised SMA guidelines. In general, the specific compli-
ance costs are difficult to determine because the guidelines
will not directly impose any specific requirements on busi-
nesses. The specific requirements will be developed by local
governments and are unknown at this time. Moreover, the
data necessary for determining disproportionate effects is not
generally available in most cases. As such, a discussion of
effects on small and large firms is provided below. Aggre-
gate data on employment and income is provided, and a list of
four-digit SIC codes is provided in Appendix A that parallels
the five broad business classifications identified above.

Development Business: As noted previously, firms that
are currently involved in subdividing and other land develop-
ment activities may be required to perform increased envi-
ronmental assessment, monitoring and mitigation activities
as a result of the revised guidelines. The additional compli-
ance costs associated with these increased requirements will
be for direct professional services for such occupations as
engineers, surveyors, geologists, and biologists. The specific
increase will be based on the magnitude of the work to be per-
formed (i.e. larger projects will likely require more assess-
ment/mitigation and therefore are likely to cost more).

Industry data indicates that there are three hundred sixty
nine firms in SIC 6552 "Subdividers and Developers” in
Washington state with total employment of 2,083.2 These are
firms engaged in subdividing real property and developing it
for resale on their own account. Of these firms, five would be
considered "large” firms (i.e. have at least fifty employees).
The industry as a whole had gross income of approximately
$393 million in 2001.3

The ability of developers to pass these increased costs
along to the purchasers of developed properties will depend
on purchaser preferences for shoreline parcels and the prices
of other properties available. To the extent that all identical
shoreline properties will likely require additional assessment,
and in cases with shoreline dependent industries, it is likely
that much of the compliance costs could be passed along in
the form of increased land prices. In cases where other non-
shoreline properties are viable alternatives for prospective
purchasers, only a portion of the increased compliance cost
will likely be passed along. These additional costs may be
borne as reduced profits either from direct costs or reduced
land value. Since this will apply to most similar shoreline
lots, we would not expect a change in the competitive nature
of the shoreline development business.

Assessing the disproportionality of costs on any firm in
this industry is made difficult due to the lack of available data
and due to the indirect nature of the potential costs. Whether
such costs are disproportionate would depend on size of the
development projects undertaken by small and large firms
and the degree of assessment/monitoring required. If we
assume that assessment and mitigation costs are correlated
with parcel size, then knowing the underlying shoreline prop-
erty ownership and parcel size of these firms may allow us to
consider compliance costs. In the data set collected and
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described in Appendix C, four land development firms were
listed as owners of shoreline parcels in King County and
identified as development firms (SIC 6552). They are all
small firms the largest of which has thirteen employees. As
such, if new assessment requirements were placed on devel-
opers currently owning shoreline properties in King County,
the additional costs would only affect small businesses in this
industry. However, large firms are likely involved in shore-
line development activities elsewhere and increased assess-
ment costs may impact them.

Shoreline Stabilization Contractors: Shoreline stabi-
lization contractors will be required to obtain additional pro-
fessional assistance in assessing the hydrology and biology of
the vicinity in which they will work and additional engineer-
ing design services as required.

Statewide there are three hundred eighty nine firms in
SIC 1629 "Heavy Construction” with total employment of
4,095. This industry includes firms involved in all types of
heavy construction other than building construction. Marine
construction work listed in this category includes irrigation
projects, flood control, channel construction, harbor and jetty
construction, and pile driving and pier construction. Of these
firms, sixteen are considered large firms. The total gross
income for all firms in this industry was approximately
$1,311 million in 2001.

The additional professional costs described above would
increase the cost of doing shoreline construction work. To
the extent that all shoreline contractors will be required to
perform increased assessment for any given location, the cost
will likely be passed along to the project owner in terms of
increased project costs. In that case, much of the additional
costs may not be borne by shoreline contractors. However, if
owners respond by reducing the amount of shoreline con-
struction, contractors may experience reduced revenues.
Moreover, revised SMP’s may require facility siting in such a
way as to minimize or eliminate the need for shoreline stabi-
lization as a result of the guidelines. This could also reduce
revenues for these firms.

The extent of the disproportionality will be determined
by the size of the projects that small and large firms typically
engage in and the magnitude of the increased assessment/mit-
igation costs. If larger firms tend to do larger projects, and
larger projects require more extensive assessment, then this
would tend to reduce the disproportionality among firms.

Agricultural Businesses: As noted previously, no par-
ticular increase in assessment/monitoring for agricultural
land is likely to be required. However, cost impacts could be
associated with any increase in land use restrictions on new
agricultural endeavors (e.g. vegetative buffers, clearing
restrictions, etc.)

Statewide there are 6,056 firms in the applicable SIC
Major Groups 01 and 02 (see Appendix B) with total employ-
ment of 30,831. Of these firms, sixty-six would be consid-
ered large firms. Agriculture is an important part of the
state’s economy, with a total value of production of $5.6 bil-
lion in 2001.

The extent of land use restrictions in agricultural shore-
line areas is an area of considerable concern. The SMA
guidelines impose no additional restrictions on existing agri-
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cultural use. However, conversions to and from agriculture
could be subject to increased vegetative buffers, clearing and
grubbing standards, etc. The extent of the impact will be
driven by the area of land located within the jurisdiction of
the SMA owned by small and large firms that is to be con-
verted, and the specific standard applied. The impact of land
use restrictions is considered in a hypothetical scenario in
Part 3.

Mining Businesses: Mining businesses may experience
an increase in assessment/monitoring costs associated with
the new guidelines. This will include additional engineering
and environmental assessment costs. The exact costs will
depend on the scope of services required which will tend to
depend on the size of the area to be considered and the fre-
quency which evaluation is required.

Statewide there are eighty-two firms in SIC 1442 "Con-
struction Sand and Gravel” with total employment of 1,037.
Of these firms, five would be considered large firms. The
gross business income of these firms was $155 million in
2001.

The ability of existing mining businesses to pass along
additional compliance costs to consumers will depend on the
spatial distribution of existing mining firms. If a majority of
sand and gravel mines are located in the shoreline or are
located far apart from one another, then it may be possible for
these firms to raise their prices some to account for the
increased costs. If only a small number of sand and gravel
mines are located in the shoreline or they face substantial
competition from nonshoreline mines, then they will have
greater difficulty passing along increased costs in the form of
increased prices. In this case, these firms will experience
some reduction in profits. In general, for a given level of
assessment costs, firms with less output would have to raise
their prices more than large firms to recover these costs.

Assessing disproportionality among these firms requires
knowing about the existing spatial distribution of mines, the
extent and frequency of assessment/monitoring and the rela-
tion to firm size. If assessment and monitoring costs are
directly correlated to land area, then it is a question as to
whether large mining firms tend to utilize larger areas. For
the data described in Appendix C, only one business identi-
fied in SIC 1442 "Construction Sand and Gravel” was identi-
fied in Yakima County and it was a large firm with sixty-
eight employees. A general analysis of firm size and land
area is presented in Part 3.

Water Transportation Businesses: Marinas and other
water transportation facilities may be affected by the pro-
posed guidelines, but the requirements would likely parallel
the requirements for land developers in most cases.

Statewide there are 661 firms in SIC codes 3731, 3732,
and 4412-4493 with total employment of 15,426. Several of
these industries contain only small firms including 4493
(marinas). The gross business income of all the firms in these
categories was $2,078 million in 2001.

If the regulations developed for most marinas and similar
facilities are similar in nature, they will likely be able to pass
some of the additional costs along to their customers in the
form of increased fees if there are not many good substitutes
for these marine transportation industries. In the case of
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marinas, the extent that moorage fees could be raised would
be based on other opportunities customers have for moorage,
out of water storage, etc. If these additional costs can be
passed along, this would reduce the impact of increased
assessment/monitoring costs on each industry.

The extent of any disproportionality among firms will
depend on the extent of the shoreline work they do and how
it changes under the revised guidelines. Floating facilities
will likely not experience any significant changes. Increased
costs associated with construction of associated facilities on
land will depend on the extent of the impacts. If bigger firms
develop bigger projects and assessment costs are proportional
to the project size, then the disproportionality is reduced. A
list of existing firms in these categories found in King and
Yakima County is provided in Appendix D. An analysis of
hypothetical land use restrictions on these firms is included in
Part 3.

Part 3 - An Analysis of Scenarios Evaluating
Whether the Guidelines Could Disproportionately Affect
the Variety of Businesses Located Within Shorelines by
Affecting Land Use: In addition to the compliance costs
noted above, it is possible that revised environment designa-
tions and development standards could impact businesses
located in the shoreline. These impacts would restrict the
freedom of commercial and industrial property owners to use
their land how they choose which could translate into lower
property values. Addressing and ensuring a fair distribution
of these potential impacts has been a significant input to
developing the proposed SMA guidelines that are the subject
of this SBEIS.

In an effort to understand how this might impact prop-
erty owners, ecology developed a model based on the exist-
ing distribution of nonresidential shoreline parcels in several
counties. These impacts ultimately depend on whether there
are "scale effects" associated with shoreline land use (i.e. do
bigger firms utilize proportionately bigger shoreline lots?) If
this is the case, then bigger firms will, in general, be more
extensively affected by new vegetation conservation stan-
dards, setbacks, etc.

To analyze the possible effects of changes in land use or
value due to increased regulation involved development of a
specific regulatory scenario. The scenario developed consid-
ered reduced land value associated with an increase in land
use restrictions and is used to illustrate costs and the distribu-
tion of costs for development and redevelopment under the
proposed rule. For the purposes of this study, the typical par-
cel considered will be located in a designated urban growth
area, will not be subject to tidal overflow, not reasonably
accessible for commercially navigable waters and subject to
current regulations that designate the site for commercial or
industrial use and that currently require a fifty foot setback.

While several alternatives are available that would meet
the requirement for assuring no net loss of shoreline ecologi-
cal functions, a simple analysis can use the hypothetical
imposition of a vegetative buffer requirement. The necessary
width of the buffer can be determined with a reasonably thor-
ough knowledge of the specific shoreline and vicinity, but is
likely to be between one hundred and one hundred fifty feet.
For any given setback or buffer size, small parcels would lose
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a larger percentage of their potentially useable property, but
there are more methods of addressing impacts to smaller par-
cels that would reduce the disproportionate impact of the reg-
ulations. Therefore for this analysis, it was assumed that a
10% reduction in usable area would occur for both small and
large firms. This is a reasonable scenario assuming reduced
useable land will likely result from a combination of set-
backs, buffers, view corridors, and space for mitigation such
as stormwater facilities. The reduction in land value associ-
ated with the reduction in useable land was used as an indica-
tor of the regulatory impact.

It should be noted that this specific scenario may not be
seen within any local jurisdiction. This scenario was created
as a tool for evaluating potential impacts on business, so that
ecology can use that information and ensure that the pro-
posed rule avoids or minimizes disproportionate or unneces-
sary impacts. Assessment of the cost impacts to businesses
necessarily involved creating this hypothetical scenario of a
possible revised designation/standard within an individual
jurisdiction’s SMP. Under the proposed rules, however, any
specific revised planning goals or development standard
changes that occur will be determined by individual local
governments through an extensive public involvement pro-
cess.

Scenario Evaluation: To assess the impact of increased
land use restrictions, characteristics of existing small and
large firms were utilized. Mean and median parcel sizes
obtained for a sample of existing firms (See Appendix C)
were used in the analysis to represent typical parcels affected
by the new regulations. These were then subject to imposi-
tion of a vegetative buffer that restricted the use of 10% of the
land area. Businesses or owners of businesses associated
with these parcels were assumed to experience foregone
development value since their land will be restricted by the
buffer requirement.

Calculation of a hypothetical foregone development
value involved determining the value of land in the shoreline
for the sample counties. It is well established that land
located in shorelines immediately proximate to the water’s
edge command a premium in the market. Use of an unmodi-
fied average land value would ignore this effect and under-
state hypothetical foregone development value. Adjustments
were made utilizing original analysis performed for the bene-
fit-cost analysis (BCA). These adjusted values were then
used to estimate the foregone development value.*

In the hypothetical scenario, development or redevelop-
ment is restricted by the establishment of vegetative buffer
areas by the local municipality. The buffers will reduce the
amount of useable area for each parcel by 10%. For the pur-
pose of this analysis, it was assumed that the value of the land
within the 10% reduction area falls by 10%, 35% and 75% in
both counties.’ The fact that the land can no longer be used
to its fullest extent reduces the value of the land to the owner
or lessee.® The degree to which this restriction places a pro-
portionate or disproportionate burden on small firms depends
on the extent of the area restricted for small and large firms.
Once this is known, it is relatively easy to calculate the
impacts.
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Data for King and Yakima counties were used to deter-
mine the average parcel size and the cost impacts for small
and large firms. Larger firms tend to have larger parcels.
However, utilizing the employment data, it can be shown that
the square footage per employee falls with firm size (See
Appendix C). Utilizing this information, and mean and
median shoreline values for King and Yakima County,” Table
6 was developed.

Table 6. Mean and median compliance cost per employee for alterna-
tive buffer requirements in King and Yakima County

(2) Large Firm
(1) Small Firm Compliance

Buffer Area Value | Compliance Cost Cost Ratio

Reduction (%) ($/employee) ($/employee) (1)/(2)
Mean Values
King County
75% Reduction® $37.650 $4,612 8 2
35% Reduction $17,570 $2,152 8. 2
10% Reduction $5,020 $615 8. 2
Yakima County
75% Reduction $11,748 $6,013 2.0
35% Reduction $5,482 $2,806 2.0
10% Reduction $1,566 $802 2.0
Median Values
King County
75% Reduction $34,761 $3,092 11. 2
35% Reduction $16,222 $1,443 11. 2
10% Reduction 34,635 $412 11. 2
Yakima County
75% Reduction $13,647 $3,171 4.3
35% Reduction $6,369 $1,480 4.3
10% Reduction $1,820 $423 4.3

As can be noted in the table, impacts, as measured by
$/employee tend to be disproportionately borne by small
firms. The disproportionate impact tends to be greater in
more urban areas due to the types of land uses in those areas.
In general, the impact on small firms in King County for this
hypothetical scenario is eight - eleven times the impact on
large firms. In Yakima County the impact on small firms
tends to be two - four times the impact on large firms.

Uncertainty and Qualifying Statements: The analysis
above suggests that the impacts of the proposed guidelines
could disproportionately impact small businesses. This result
is based on the specific scenario outlined above and specific
data obtained for King and Yakima counties. As such, sev-
eral qualifying statements should be mentioned, some of
which substantially mitigate the potential for disproportion-
ate impact. As noted previously, the scenario developed is
one possible outcome of a local jurisdiction’s SMP develop-
ment process. Many other outcomes are possible that could
alter the results presented above. However, for any develop-
ment regulation or environment designation that affects all
properties the same, the conclusions listed above should
hold.® Additionally, some industries likely to be present in
the shoreline are not represented in the sample data.’® As
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such, explicit conclusions based on data assessment for those
industries cannot be formed.

Research has suggested that requiring buffers can lead to
a net increase in land values.! That is, even though a parcel
owner that is required to provide a buffer may suffer a loss,
the surrounding properties might experience a gain through
an increase in property values. The increased value results
from greater visual and physical access to the shoreline. The
existing research has been conducted on residential parcels,
but it is not difficult to imagine the same could hold true in
commercial areas, especially areas involved in providing ser-
vices (e.g. restaurants, bars, etc.). To model this, a hypothet-
ical scenario specifying the types of surrounding firms,
employment levels, etc. would have to be created and exist-
ing spatial data would have to be obtained. This possibility
was not explicitly modeled in this analysis. However, if the
establishment of buffers did lead to net benefits to surround-
ing firms, the benefits would be disproportionately experi-
enced by small firms for a fixed spatial distribution.'

Part 4 - Actions Taken to Reduce the Impact of the
Rule on Small Business: The draft regulations include sev-
eral statements of principle that were used for drafting the
guidelines. Among these is the requirement that the guide-
lines assure compliance with all constitutional and statutory
limitations on the regulation of private property. To this end,
the guidelines require that development in the shoreline is
obligated only to mitigate for the impacts to the environment
caused by the proposed development. This assures generally
that the mitigation measures and the associated costs bear a
reasonable relationship to the scale and scope of the develop-
ment. The mitigation requirements are also intended to allow
significant opportunity for creative approaches and a wide
variety of alternatives so that the mitigation associated with a
particular development can be customized to fit the appli-
cant’s interests so long as the net effect is that the impacts are
in fact mitigated. The guidelines also clarify their applicabil-
ity in areas such as existing and on-going agricultural prac-
tices, or existing and established businesses, thereby reducing
the costs associated with regulatory uncertainty.

Another feature of the guidelines that allows for flexibil-
ity is that they are designed primarily as a set of performance
measures. This means that local government has latitude to
design their local master program to fit local circumstances
so long as the overall performance requirements are met.
Thereby, local government has the ability to adjust their spe-
cific local approach to an issue in a manner that minimizes
cost impacts to local business interests. Additionally, as
noted above, the Shoreline Management Act requires that
local government make provisions for conditional uses and
variances. This provides the regulatory flexibility to adjust
requirements when appropriate and necessary so long as the
overall interests that the SMA was designed to protect are
properly addressed.

As established in statute, the schedule for implementa-
tion of these guidelines allows local government up to eleven
years to develop and adopt master programs after the pro-
jected adoption date of the regulation. This means that most
businesses that may be impacted by the regulations will have
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a substantial amount of time to adapt prior to actually being
affected by the regulations.

In drafting the guidelines it was fully recognized that
numerous other state and local laws currently exist which
contain requirements that are consistent with the goals, and
objectives of the SMA and which can contribute to satisfying
the SMA’s overall policy directives. With this in mind, the
proposed guidelines wherever possible avoided creating new
requirements of business where existing regulations could
satisfy the need. This has the effect of eliminating potentially
redundant and/or duplicative requirements that can and do
have a cost to local government and indirectly to small busi-
nesses that must ultimately comply. The guidelines for
example, promote the concept of adoption by reference
(when updating local SMP’s) of other existing land use regu-
lations, such as local (GMA) critical areas ordinance provi-
sions. Further, the guidelines often wholly or in part defer to
the requirements of other existing laws, when addressing
such commercial activities as forest practices and mining.
Again this approach has the effect of reducing and mitigating
the cost of compliance on small business.

Additionally, the cost of new restrictions applicable to
certain shoreline small businesses, such as those that pres-
ently design and build bulkheads and related shoreline stabi-
lization structures, is to some degree mitigated by the promo-
tion of new ways of doing similar business. New approaches
promoting the planting of native vegetation and bioengi-
neered solutions to shoreline stabilization rather than tradi-
tional hardened bulkhead structures for example should cre-
ate new opportunities for small business and mitigate for the
cost of compliance in this sector.

Part 5 - How was Small Business Involved in the
Development of the Rule? Ecology provided multiple
opportunities for involvement by interested citizens, busi-
nesses, organizations and interest groups throughout the pro-
cess of development of the guidelines. This has included
public meetings, workshops and hearings, broad distribution
of the various drafts and substantial opportunity for com-
ment. A summary of the input received can be found in the
"Responsiveness Summary: State Shoreline Master Program
Guidelines" (Ecology, 2000). In this way, small business was
involved in some of the drafting of the guidelines.

More recently, during the year 2002, small business
worked directly with environmental and local government
representatives, using professional mediators. As a result of
that effort, a very broad coalition of interest groups (includ-
ing groups representing small business) reached a consensus
that ecology should proceed with rule making on the draft
rules that are evaluated by this SBEIS. A list of those groups
is available by examining court documents associated with
the resolution of litigation arising out of a prior version of the
guidelines.

The business groups and organizations included:

. Washington Aggregates and Concrete Association,

. Association of Washington Business (AWB),

. Associated General Contractors of Washington,

. Basta Marine, Inc.,

. Building Industry Association of Washington (BIAW),
. Independent Business Association of Washington,
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. National Association of Industrial and Office Proper-
ties,

. National Federation of Independent Business,

. Northwest Marine Trade Association,

. Rose Ranch,
. United Property Owners of Washington,

. Washington Association of Realtors,

. Washington Cattleman'’s Association,

. Washington Contract Loggers Association,
. Washington State Farm Bureau,

. Washington State Grange.

Part 6 - List of Industries Required to Comply with
the Proposed Guidelines: The Shoreline Management Act
does not apply to any one group or type of business or indus-
try but rather applies to any use made of the shorelines of the
state. Taken statewide, all groups and types of business could
probably be found to be represented somewhere in the shore-
lines, however, since shorelines comprise only about 2% of
the state's total land base, very few businesses would be
found predominantly in the shoreline. Certainly the various
businesses that qualify as water dependent are affected most
directly.

While the regulations generated by local government in
response to the guidelines may affect any business located or
conducted in the shorelines, as previously noted only those
that propose to establish new uses or facilities or expand
existing uses or facilities would likely be directly affected as
the ongoing operation of existing business uses and facilities
are generally allowed to continue.

As noted previously, the main sectors that will likely be
affected will be the development business, shoreline stabili-
zation contractors, agricultural business, and mining and
water transportation. Based on this, individual SIC codes
were evaluated and are listed in Appendix B. Also listed in
Appendix D is the SIC codes for businesses found to be
located on the shoreline for King and Yakima counties.
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Appendix A
A Brief History of the Shoreline Master Program Guide-
lines Update

* 1990: Legislature passes GMA.
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* 1991-94: In response to local government requests,
ecology develops and implements the shorelands growth
management project to deliver technical assistance to local
governments targeted at SMA/GMA integration. While the
SMA and GMA are found to be generally compatible, there
are procedural, technical and legal questions that lead to a
conclusion that the two statutes need some changes to assure
they work together. This issue is presented to the Governor's
Regulatory Reform Taskforce in 1994.

* 1995: In response to the Governor's Regulatory
Reform Taskforce recommendations, legislature enacts
ESHB 1724 which makes a variety of changes in both the
SMA and GMA statutes and directs ecology to periodically
review and update the SMA guidelines as a means of assuring
consistency between SMA and GMA policies.

* 1996: Focus groups conducted in Everett, Longview,
Moses Lake and Tacoma on guidelines issues. A statewide
public opinion telephone survey of eight hundred forty resi-
dents, split equally east and west side, on shoreline manage-
ment was also conducted to assess public views of shoreline
management issues. Convened Shorelines Policy Advisory
Group (ports, cities, counties, League of Women Voters,
agriculture, business, forestry, tribal and environmental
groups) which resulted in preparation of a draft of revised
guidelines. Draft was circulated for comment to interested
parties and local governments and four public hearings were
held.

* January 1997: Local governments and ports ask ecol-
ogy to put further Guidelines rule development "on hold"
until Land Use Study Commission (LUSC) is consulted.
Ecology agrees.

* July-October 1997: A broadly representative subcom-
mittee of the LUSC holds seven public meetings to address
SMA/GMA integration issues. The workgroup reached no
consensus, but issued a report providing detailed directions
for more "efficient and effective" shoreline regulations and
related legislation and also documenting the need for updated
guidelines.

* May 1998: With endorsement of the governor and the
Joint Natural Resources Cabinet, ecology establishes the
Shorelines Guidelines Commission, with representatives of
cities, counties, tribes, ports, forestry, the environmental
community, and water-dependent business. Agriculture and
general business community were invited, but declined to
participate. The guidelines commission holds nineteen pub-
lic meetings and advises ecology on guidelines update; in the
process the commission reviewed two different complete
drafts of the guidelines and issues a final report on February
16, 1999, advising ecology to proceed with a broader rule-
adoption process.

* 1999: Ecology officially releases formal draft rule,
starts formal rule-adoption process. Four open house/public
hearings held in May 1999. Local governments request more
hearings and extension of comment deadline. Ecology
agrees. Five more hearings held in July with comment period
extended to August 4. Ecology receives 2,500 comment let-
ters, and more than two hundred people testify at the nine
hearings. After review of public comment, ecology termi-
nates the formal rule adoption process and works to further
clarify and fine tune the guidelines (rule) language.
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« December 17, 1999-March 1, 2000: Held "informal” Ecology received more than 2,000 letters during the comment

public comment period on new "working draft” guidelines, period.

with emphasis on getting reaction from legislators and local + August-November 2000: Ecology compiles and ana-
government implementers. Working draft circulated to inter- lyzes public comments; completes a final environmental
ested parties and posted on internet site. Received approxi- impact statement; implementation plan; benefit/cost analysis;
mately 100 comment letters. and prepares a detailed response to all comments received.

e November 29, 2000: After reviewing all related mate-
rials Director Fitzsimmons adopts new shoreline manage-
ment guidelines. Ecology releases responsiveness summary
and related materials to all interested parties.

e January 2001: The guidelines rule is appealed to the
Shoreline Hearings Board by numerous parties and individu-

» September 1999-May 2000: Met with federal agencies
and tribes to prepare an optional "Path B" of guidelines for
local governments that choose to seek ESA liability protec-
tion through their shoreline programs; conducted "informal”
review period on draft Path B with local and state agencies.

PROPOSED

* August 1999-May 2000: Met extensively with legisla- als including a broad coalition of business and local govern-
tors, local governments and mterestqd groups at meetings, ment interests and environmental organizations.
conferences and workshops to present information and gather « August 27, 2001: The State of Washington Shorelines
comments on informal draft Path A and B rule language. Hearings Board invalidated the new guidelines rule for

o Throughout the rule development process, interested exceeding the statutory authority of the SMA (by implement-
parties were kept informed through a variety of means, ing the federal ESA) and for failure to comply with certain
including conference and in-the-field discussions, news procedural requirements of the Administrative Procedure
releases, paid advertisements, newsletters (Coastal Currents, Act, most notably required public review of economic analy-

ses and related materials. The SHB's action remanded the
rule to ecology for readoption consistent with the board's
decision. The decision did not invalidate ecology's repeal of
the previous guidelines - thus leaving the state with no shore-
line guidelines, even though the existing SMA statute and
local shoreline programs remain in effect.

Confluence, and SMP Update) sent to all cities and counties
and interested parties, and through a website. City and
county associations and other groups also reported on
progress in their own newsletters.

» June-August 2000: A second formal round of guide-

lines rule_: adoption is begun, commeqcing a si?(ty day com- « January-December 2002: The governor and attorney
ment period. Th‘e proposed rule contains two different paths: general convene mediation talks aimed at reaching a legal
Path A responding to local governments that wanted more  gettjement. The parties all filed appeals to the SHB ruling to
ﬂex1b111.ty‘ in how they met SMA standards; an optional Path preserve their standing in superior court. The parties
B containing more prescriptive standards designed to support appointed representatives to a steering committee that did the
both SMA and ESA compliance. Public hearing notices were negotiating. Former State Supreme Court Justice Richard
published in every county of the state for three weeks preced- Guy and Bill Ross served as mediators.
ing each hearing. News releases were i§sued a_nd the hearipgs » December 2002: The negotiating parties reach agree-
were covered by newspapers and radio stations statewide. ment on: New draft guidelines to propose for rule making; a
Notice of the hearings were sent to over 4,000 interested par- package of legislation to propose in 2003 that replaces the
ties and advertised in ecology's Confluence, with a circula- existing two-year update schedule for local governments with
tion of over 9,500 people. Eight public hearings were held in a phased-in schedule from 2005 to 2014; provision of $2 mil-
Pasco, Spokane, Wenatchee, Olympia, Raymond, Vancou- lion in the upcoming 2003-05 budget for the first wave of cit-
ver, Seattle, and Bellingham. Several hearings were broad- ies and counties to get started, with additional funding pro-
cast on Television Washington (TVW). Guest editorial col- posed to complete the update schedule; and terms for con-
umns were printed in numerous newspapers across the state. cluding the lawsuit.
Appendix B
SIC Codes'*
No. Firms No. Firms

Code | Description (<50 Employees) Employment (>50 Employees) Employment

0111 | Wheat Farming 1,107 1,066

0115 | Corn Farming 29 57

0119 | Cash Grains (NEC)" 214 209

0134 | Irish Potatoes 126 1,034 6 413

0139 | Field Crops, Except Cash Grains 532 2,254 8 722

(NEC)

0161 | Vegetables and Melons 330 971 6 390

0171 |Berry Crops 231 783

0172 | Grape Farming 306 1,615 8 927

[65] Proposed
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Appendix B
SIC Codes®
No. Firms No. Firms
Code | Description (<50 Employees) Employment (>50 Employees) Employment
g 0175 | Deciduous Tree Fruits 2,752 13,039 42 4,276
g 0179 | Fruits and Tree Nuts (NEC) 21 169
e 0181 | Ornamental Floriculture and 303 3,219 14 1,733
Nursery Products
0182 | Food Crops Grown Under Cover 24 332
0191 | General Farms, Primarily Crops 232 1,270 8 785
0211 | Beef Cattle Feedlots 26 606
0212 | Beef Cattle, Except Feedlots 247 383
0213 | Hogs 5 5
0214 | Sheep and Goats 10 26
0241 | Dairy Farms 539 3,607
0251 | Broiler, Fryer and Roaster Chick- 19 55
ens
0252 | Chicken Eggs 27 569
0254 | Poultry Hatcheries 4 89
0259 | Poultry and Eggs (NEC) 4 22
0271 | Fur Bearing Animals and Rabbits 14 38
0272 | Horses and Other Equines 90 175
0273 | Animal Aquaculture 36 197
0279 | Animal Specialties (NEC) 45 132
0291 | General Farms, Primarily Live- 6 15
stock & Animal Specialties
1442 | Construction Sand and Gravel 77 711 5 326
1629 | Heavy Construction (NEC) 373 2,044 16 2,051
3731 | Ship Building and Repairing 48 554 9 946
3732 | Boat Building and Repairing 216 1,711 13 1,107
4412 | Deep Sea Foreign Transportation 17 253
of Freight
4424 | Deep Sea Domestic Transporta- 9 387 8 763
tion of Freight
4449 | Water Transportation of Freight 18 326
4481 | Deep Sea Transportation of Pas- |- 4 1,238
sengers, Except by Ferry
4482 | Ferries 23 1,654
4489 | Water Transportation of Passen- 18 229
gers
4491 | Marine Cargo Handling Services 68 2,582 16 1,731
4492 | Towing and Tugboat Services 22 698 4 305
4493 | Marinas 101 578
4499 | Water Transportation Services 67 364
6552 | Land Subdividers and Developers 364 1,749 5 334

Proposed [66]
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Appendix C
Determination of Existing Mean/Median Land Areas by
Firm Size

To aid in assessment of the effects of revisions to the
shoreline regulations, ecology obtained data from several
sources. The initial step involved obtaining data from asses-
sor’s roles for a few sample counties. The counties selected
included King County, an urban county in Western Washing-
ton, and Yakima County, a predominantly agricultural county
in Eastern Washington. These counties were selected both to
represent the East and West of Washington and because the
required data could be relatively easily obtained. In general,
King County tends to be more urban than most of the west-
side counties but has most of the commercial endeavors
located in Western Washington. Yakima County is predom-
inantly rural, with a small number of more urban areas. It
possesses many of the characteristics of the more rural east-
ern counties. Though the following analysis is based explic-
itly on these two counties, and it is likely that specific cases
may vary from the ones examined here, the data was used to
be representative of the types of ownership and commercial
endeavors located elsewhere in the state.

The methodology for each county was similar. Asses-
sor’s data was obtained for all land zoned commercial in the
county.” This data included identifier, 1and use, square foot-
age, and waierfront iength and attributes in some cases.$
Waterfront locations for Yakima County are not kept in the
assessor’s database and so they were first determined utilizing
Yakima’s geographic information system (GIS) and then
merged with assessor’s information. This data was then
merged with other data that indicated taxpayer name and
address. This was used to identify land ownership which
might differ from the observed land use. This data was fur-
ther analyzed and government entities were removed. Lastly,
employment data was obtained for each parcel owner that
could be identified from the Washington Employment Secu-
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rity Department. This yielded the SIC code and employment
levels'” for each identified firm allowing ecology to deter-
mine small from large firms and analyze parcel sizes. Each
group was then statistically evaluated to determine mean and
median lot sizes. These mean and median lot sizes were then
used in the impact evaluation described in Part 3.

Data Anaiysis: The data obtained for King County
included a unique identifier, property name, parcel size and
in some cases waterfront length and attributes. This data was

. merged with a separate file that contained taxpayer identifi-

cation and address to establish parcel ownership. All pub-
licly owned parcels and privately owned parcels owned by
out of state companies were identified and removed.!* The
remaining dataset contained approximately six hundred indi-
vidual records. This data was then individually linked with
employment data that was either publicly available at the
Washington State Employment Security Department’s
(ESD’s) website or confidential data obtained from ESD.

In general, there are both small and large firms in the
dataset. There are also a significant number of individual
property owners. These are generally not classified as "busi-
ness entities” but since they involve ownership of commer-
cial land and likely have as the main objective the "purpose of
making a profit" were included in the analysis (separately)
below. All parcels owned by individual property owners
were counted as having one employee.” Many corporations
could not be located in either employment database. These
include a large number of "LLC’s” and some corporations and
trusts. It is likely that these corporations are small firms (i.e.
have less than fifty employees). However, they were not
included in the analysis that follows.

Figure 1 indicates the size class and frequency for prop-
erties identified for King County.? As can be seen the largest
size class for King County is individual property owners fol-
lowed by small firms and large firms.

Distribution of Commercial Waterfront Ownership
in King County

250
200 {--
150 {--

Number

Individual Ow ners

Small Firms
Ownership Type

Large Firms

Figure 1. Distribution of privately-owned waterfront property in King County
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Analysis of the data revealed the typical property hold-
ings for the different classes. Table 1 shows the results. As
can be seen, larger firms generally have larger parcels
whether measured by mean or median parcel size. The mean
property size for large firms is approximately five times the
mean small size parcel. The median property size for large
firms is 2.1 times the mean small parcel size.?!

Table 1. Ownership and mean and median parcel size for
waterfront properties in King County

Ownership Mean Area Median Area
(sq. ft.) (sq. ft.)
Individual Owners 173,600 104,671
Small Firms 251,001 115,870
Large Firms 1,248,374 241,146

There are approximately thirty-six large firms in the
sample and sixty-five small firms that could be identified.
However, incorporating the individual property owners and
the unidentified firms adds over three hundred businesses.
As such, this study uses all of the largest businesses in the
sample to describe the businesses that are required to comply.
In some cases, the exact number of employees is not known,
but only the size range. In this case, a conservative assump-
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tion using the size class was utilized. This was used to gen-
erate the firm size and SIC codes listed in Appendix D.

Data for Yakima County was also obtained. GIS records
for parcels located along the Yakima, Naches and Tieton riv-
ers were evaluated and all waterfront parcels along these riv-
ers with associated parcel sizes, taxpayer record, and use
code were provided. This data was analyzed to remove all
residential parcels and all vacant residential land and then
individually matched with employment data using the data-
bases described above to determine the number of employees
and SIC codes. The predominant form of shoreline owner-
ship in Yakima is also individual ownership. However, most
of the land is classified for agricultural use and so is likely to
be utilized for the purpose of making a profit. As such, it was
also included separately in the analysis that follows. All pub-
licly owned parcels and parcels owned by out of state compa-
nies were removed. All parcels that could not be identified as
individually owned or corporate owned were not included in
the analysis.?

In Yakima County a similar distribution of land owner-
ship by firm size as King County exists for the waterfront
parcels considered. From Figure 2 we can see that the distri-
bution of ownership indicates that individual ownership is the
predominant type of ownership followed by small firms and
large firms.

Distribution of Waterfront Ownership in Yakima
County
2200 1 — — — —
150 {- - -
3
£ 100 {—-
=3
4
504 -- e e e e
0 R =
Individual Ow ners Small Firms Large Firms
Ownership Type

Figure 2. Distribution of privately-owned waterfront property in Yakima County

Analysis of the data revealed the typical property hold-
ings for the different classes. The results are presented in
Table 2. As can be seen, larger firms generally own larger
parcels whether measured by mean or median size. The
mean large firm parcel size is approximately 6.3 times the
mean small size parcel. The median parcel size for large
firms is 2.3 times the median small parcel size.?
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Table 2. Ownership and mean and median parcel size for
waterfront properties in Yakima County

Ownership Mean Area Median Area
(sq. ft.) (sq. ft.)
Individual Owners 1,110,479 701,282
Small Firms 1,879,648 1,273,750
Large Firms 11,866,447 2,874,934
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There are approximately thirteen large firms in the sam-
ple and twenty-five small firms that were identified. How-
ever, incorporating the individual property owners and the
unidentified firms adds approximately one hundred ninety
businesses. As such, the study uses all of the largest busi-
nesses in the sample to describe the businesses that are
required to comply. The firm size and SIC codes are listed in
Appendix D.

The economic impacts can be evaluated in several ways.
For the purposes of this analysis, the impacts were deter-
mined using "cost per employee.” As such, the relevant land
area measure is not the overall parcel size, but the parcel size
per employee for the two types of firms. The data was
divided into small and large businesses and the mean and
median parcel size/employee were calculated. This involved
utilizing the total area provided and dividing by the number
of employees for each firm. Table 3 displays the square foot-
age/employee distribution for King and Yakima counties.
The mean and median parcel size/employee are important
since they form the basis for calculating the reduction in land
values and other cost impacts associated with the increased
requirements on businesses.?*

Table 3. Mean Square footage per employee for busi-
nesses located in King and Yakima County Shorelines

WSR 03-13-108

when employment is incorporated, larger firms have smaller
parcels on a per employee basis. For King County, the ratio
of employee/square foot between small and large businesses
is approximately 8.2. For Yakima County the ratio is 2.0. In
addition, the actual square footage/employee tends to be
larger for Yakima County for all business classifications than
for King County. This is likely due to the different commer-
cial enterprises and associated land use in those two loca-
tions. Table 4 evaluates the median square footage/median
employee values.

Table 4. Median square footage/employee for businesses

located in King and Yakima County shorelines

King County Yakima County

(SF/Employee) (SF/Employee)
Small Businesses* 23,174 181,964
Large Businesses 2,061 42,278

* Small business excluding individual ownership

For King County, the median ratio of employee/square
foot for small and large businesses is approximately 11.2.
For Yakima County the ratio is 4.3. As can be seen, the
median square footage/employee values are smaller than the
mean values, but the ratios are greater. These increased val-
ues represent the elimination of outlying large firms from the

PROPOSED

King County Yakima County statistic. The square footage/employee again tends to be
larger for Yakima County than for King County.
F/Empl F, 1
- " (S¥/Employee) (SF/Emp ozee) The impact on businesses will be measured on a per
Small Businesses 25,100 156,637 employee basis. As such, the fact that smaller firms have
Large Businesses 3,075 80,179 greater area per employee implies that any land use regula-

tion applied equally to small and large businesses will likely
be disproportionately borne by small firms. The mean and
median parcel areas described above were utilized as the
basis for the cost impact evaluation provided in Part 3.

* Small business excluding individual ownership

From Tables 1 and 2, it was determined that large firms
tend to have larger parcels, but as can be seen from above,

Appendix D
Employment Breakdown by Sector-King and Yakima County Shorelines?®
SIC King County Yakima County
Employees Employees Employees Employees

Units (<50) (<50) Units (>50) (>50) Units (<50) (<50) Units (>50) >50
0115 1 1
0139 1 25 1 50
0175 o1 72 2 104
0191 1 11
0211 1 205
0212 1 2
0291 1 35
0723 2 177
0811 1 1 1 50
0851 1 1
1442 1 68
1521 2 43 1 50
1542 1 109
1611 1 115 1 100
2033 1 653
2091
2092 2 1065
2099 1 50
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Appendix D
Employment Breakdown by Sector-King and Yakima County Shorelines?s
SIC King County Yakima County
Employees Employees Employees Employees

Units (<50) (<50) Units (>50) (>50) Units (<50) (<50) Units (>50) (>50)
2421 1 25 1 3091 1 62
2836
2899 1 10
3273 1 85 1 68
3462 1 100
3565 1 12
3592 1 219
3731 1 36 4 1542
3732 1 334
4424 1 73
4489
4491 1 1 1 110
4492 2 40 2 602
4493 9 28
4911 1 1941
5032 1 267
5146
5148 1 203
5172
5311 1 1000
5411 1 82 1 7
5812 2 57
5983 1 13
6021 1 20
6091 1 43
6282 1 19
6411 1 20
6512 4 57
6513 2 26
6515 2 12
6531 5 48
6552 4 24
6719
7011 1 10 1 44
7032 2 6
7033 1 1
7361 1 1
7521 1 22 1 137
7992 1 10
7997 4 6 3 233
7999 2 6 1 250 1 21
8051 1 250
8059
8211 1 22
8322 2 815
8331 1 191
8361 1 19
8399 ) 1 50
8611 1 1
8641 3 7 1 35
8661 3 25 1 2
9999 1 5

Proposed [70]
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! Under RCW 19.85.030(1), an agency is not required to do an SBEIS if its
rule does not impose more than minor costs on businesses in an industry.
Originally, before all local governments had shoreline master program regu-
lations, the guidelines in chapter 173-16 WAC affected permit decisions and
thus may have imposed costs on an industry. Today, local governments have
SMPs and the guidelines do not impose costs on business. Notwithstanding
this potential reason for not doing an SBEIS, ecology is developing and issu-
ing this SBEIS to ensure that its guidelines have considered this information,
and to fulfill its agreement with interested business and environmental
groups to conduct an SBEIS process.

2 All summary employment data for Part 2 is from the Washington State
Employment Security Department, September 2002.

3 Gross income data is from Department of Revenue, 2001. Agricultural
value of production data is from Washington Agricultural Statistics, 2002.
These industry statistics for firm number, employment and income include
all firms in the industry not just those that own or develop properties in the
shoreline areas.

# These adjustment premiums may underestimate or overestimate the prox-
imity premiums in any one area, but since the comparison between small and
large firms is done for the same location, they will only affect the compliance
cost estimates not the extent of the disproportionate impact.

3 The BCA prepared for these guidelines utilized 75% for incorporated cities
and 35% for rural areas. The data included both incorporated and unincor-
porated areas.

% In the case of leased land subject to a new restriction, a renegotiation of the
lease may occur to account for the new restriction. If this does not occur, then
some of the impact could be bome by the lessee instead of the owner.

7 For this analysis $20/square foot for King County and $1/square foot for
Yakima County were used.

8 "75% Reduction” means a 75% reduction in land value for the 10% of area
now restricted in use. Reductions in land value do not include offsetting
reductions in property tax burden.

? This would also hoid for assessment/monitoring costs that were propor-
tional to land area.

10 For example, no shellfish harvesters were present in the data.

1 Brown and Pollakowski, (1977).

12 Small firms would benefit more (on a $/employee basis) from a given
increase in land value due to setbacks on a neighboring piece of property.

13 All firm number and employment data were taken from the Washington
State Employment Security Department, Labor Market and Economic Anal-
ysis, September 2002. Data represents totals for these industries statewide.
14 (NEC)-Not Elsewhere Classified.

15 Yakima County provided all shoreline parcels. Use codes were used to
identify which parcels were commercial. All developed and vacant residen-
tial land was removed prior to the analysis.

16 King County has fields for shoreline length and attributes. However, it is
only “active” in a small percentage (approximately 17%) of cases.

17 In most cases, the exact number of employees was obtained if the data
existed at all. In a small number of cases, only employment ranges were
available.

18 Removing out-of-state firms was done due to the difficulty in obtaining
employment data on firms located throughout the United States.

19 This includes cases where multiple parties were listed as the taxpayers of
record.

20 One hundred sixty-eight nonindividual property owners could not be
found in either source of data. The impact of this is discussed in what fol-
lows. If they are indeed small firms, the ownership distribution would
change such that small firms would be the predominant form of ownership
for waterfront commercial parcels in King County.

21 The median is not sensitive to extreme values and so would not be affected
by extremely large parcels owned by large firms.

22 This amounted to eighteen entities that could not be identified.

23 The median is not sensitive to extreme values and so would be less
affected by extremely large parcels owned by large firms.

24 Small and large firms were not further separated by SIC code because
there were not enough firms in most categories to provide a systematic com-
parison.
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25 Employment values based on 2000 data provided by Info USA, Omaha,
NE, and 2002 data provided by the Washington Employment Security
Department. In some cass, only size classes were available and the mini-
mum value for the size class was utilized.

A copy of the statement may be obtained by writing to
Shorelines SBEIS Request, P.O. Box 47600, Olympia, WA
98504-7600, e-mail shorelineguidelines@ecy.wa.gov, fax
(360) 407-6902.

RCW 34.05.328 applies to this rule adoption. A draft
cost benefit analysis is available for review and comment. A
copy of the draft document may be obtained by writing to
Shorelines CBA Request, P.O. Box 47600, Olympia, WA
98504-7600, e-mail shorelineguidelines @ecy.wa.gov, fax
(360) 407-6902.

Hearing Location: Seattle Center, Shaw Room, 305 Har-
rison Street, Seattle, WA 98109, on Tuesday, August 5; at the
Public Utility District of Cowlitz County, Auditorium, 961
12th Avenue, Longview, WA 98632, on Wednesday, August
6; at the Washington State University, Phase I Classroom,
668 North River Point, Spokane, WA 99202, on Tuesday,
August 12; and at the Chelan County Public Utility District
No. 1, 327 North Wenatchee Avenue, Wenatchee, WA
98801, on Wednesday, August 13.

All locations: Open House at 5:30 p.m.; and public hear-
ing at 7:00 p.m.

Assistance for Persons with Disabilities: Contact Debi
Irwin by July 28, 2003, (360) 407-7291, 711 (TTY) or 1-800-
833-8973 (TTY).

Submit Written Comments to: Shoreline Guidelines
Comments, P.O. Box 47600, Olympia, WA 98504-7600, e-
mail shorelineguidelines@ecy.wa.gov, fax (360) 407-6902,
by 5:00 p.m., September 15, 2003.

Date of Intended Adoption: December 1, 2003.

June 16, 2003
Tom Fitzsimmons
Director

AMENDATORY SECTION (Amending Order 95-17a, filed
11/29/00, effective 12/30/00)

WAC 173-26-010 Authority and purpose. The provi-
sions of this chapter implement the requirements of chapter
90.58 RCW, the Shoreline Management Act of 1971. RCW
90.58.200 authorizes the adoption of rules by the department
as necessary and appropriate to carry out the provisions of the
act. RCW 90.58.080 directs local governments to develop
and administer local shoreline master programs for regulation
of uses on shorelines of the state. Such local programs should
be integrated with other local government systems for admin-
istration and enforcement of land use regulations. RCW
36.70A.480 provides that the goals and policies contained in
a local shoreline master program shall be considered an ele-
ment of the local comprehensive plan required by the Growth
Management Act. All other portions of the local shoreline
master program, including the use regulations, are considered
a part of the local development regulations required by the
Growth Management Act.

This chapter is drafted to also reflect RCW 90.58.050
which provides that the Shoreline Management Act is
intended to be a cooperative program between local govern-
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ment and the state. It is the intent of this chapter to provide
minimum procedural requirements as necessary to comply
with the statutory requirements while providing latitude for
local government to establish procedural systems based on
local needs and circumstances.

Pursuant to the Shoreline Management Act, the depart-
ment must approve master programs prepared by local gov-
ernments or adopt them by rule consistent with the act. In
order to facilitate this process, Part I of this chapter estab-
lishes a recordkeeping system for the department and defines
the contents of the state master program. Part II sets forth pro-
cedures for approving and adopting master programs and
amendments thereto. Part((s)) III ((ard3¥V)) comprises the
guidelines pursuant to RCW 90.58.060 and provides ((alter-
native-approachesto)) guidance for developing the content of
shoreline master programs. Part ((¥)) IV _- addresses the
requirements of the state Ocean Resources Management Act.

AMENDATORY SECTION (Amending Order 95-17a, filed
11/29/00, effective 12/30/00)

WAC 173-26-020 Definitions. As used herein, the fol-
lowing words and phrases shall have the following meanings:

(1) "Act" means the Washington State Shoreline Man-
agement Act, chapter 90.58 RCW.

(2) ((’—'Adaﬁt-we—maﬂagemeﬂtlmeﬂﬂeﬁe—medtﬂeaﬁea-ef

€33)) "Adoption by rule” means an official action by the
department to make a local government shoreline master pro-
gram effective through rule consistent with the requirements
of the Administrative Procedure Act, chapter 34.05 RCW,
thereby incorporating the adopted shoreline master program
or amendment into the state master program.

(3)(a) "Agricultural activities" means agricultural uses

and practices including, but not limited to: Producing. breed-
ing, or increasing agricultural products: rotating and chang-
ing agricultural crops: allowing land used for agricultural
activities to lie fallow in which it is plowed and tilled but left
unseeded; allowing land used for agricultural activities to lie
dormant as a result of adverse agricultural market conditions;

allowing land used for agricultural activities to lie dormant
because the land is enrolled in a local, state, or federal conser-

vation program, or the land is subject to a conservation ease-

ment; conducting agricultural operations; maintaining,
repairing, and replacing agricultural equipment; maintaining,
repairing, and replacing agricultural facilities, provided that
the replacement facility is no closer to the shoreline than the

original facility; and maintaining agricultural lands under
production or cultivation;

(b) "Agricultural products" includes, but is not limited
to, horticultural, viticultural, floricultural, vegetable, fruit,
berry, grain, hops, hay, straw, turf, sod, seed, and apiary
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products; feed or forage for livestock; Christmas trees; hybrid
cottonwood and similar hardwood trees grown as crops and
harvested within twenty vears of planting; and livestock ‘
including both the animals themselves and animal products
including, but not limited to, meat, upland finfish. poultry
and poultry products, and dairy products:

(c) "Agricultural equipment"” and "agricultural facilities"
includes. but is not limited to:

(i) The following used in agricultural operations: Equip-
ment; machinery; constructed shelters, buildings, and ponds;
fences; upland finfish rearing facilities; water diversion,
withdrawal, conveyance, and use equipment and facilities
including. but not limited to, pumps. pipes. tapes, canals,
ditches, and drains;

(i) Corridors and facilities for transporting personnel,
livestock, and equipment to, from. and within agricultura}
lands;

(iii) Farm residences and associated equipment, lands,
and facilities; and

(iv) Roadside stands and on-farm markets for marketing
fruit or vegetables; and

(d) "Agricultural land" means those specific land areas
on which agricultural activities are conducted as of the date
of adoption of a local master program pursuant to these
guidelines as evidenced by aerial photography or other docu-
mentation. After the effective date of the master program,
land converted to agricultural use is subject to compliance
with the requirements of the master program.

(4) "Amendment" means a revision, update, addition,'
deletion, and/or reenactment to an existing shoreline master
program.

(5) "Approval" means an official action by a local gov-
ernment legislative body agreeing to submit a proposed
shoreline master program or amendments to the department
for review and official action pursuant to this chapter; or an
official action by the department to make a local government
shoreline master program effective, thereby incorporating the
approved shoreline master program or amendment into the
state master program.

©6) ((%qagﬁeLﬁfeaﬂs—pefmiﬂiﬁg—te—ehese—afeas—Wﬂter-
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£8))) "Channel migration zone (CMZ)" means the ((fat-

eralextentoflikely movement-along-a-streamreach-with-evi-
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ered-part-of-the-CMZ)) area along a river within which the
. channel(s) can be reasonably predicted to migrate over time
as a result of natural and normally occurring hydrological and
related processes when considered with the characteristics of
the river and its surroundings.
(9)) (8) "Department” means the state department of
ecology.

(( - . ' . : . .

: L withinshoroline iurisdiction

1)) (9) "Development regulations” means the controls
placed on development or land uses by a county or city,
including, but not limited to, zoning ordinances, critical areas
ordinances, all portions of a shoreline master program other
than goals and policies approved or adopted under chapter
90.58 RCW, planned unit development ordinances, subdivi-
sion ordinances, and binding site plan ordinances together
with any amendments thereto.

((@2)) (10) "Document of record" means the most cur-
rent shoreline master program officially approved or adopted
by rule by the department for a given local government juris-
diction, including any changes resulting from appeals filed
pursuant to RCW 90.58.190.

((6&3))) (11) "Drift cell," "drift sector,” or "littoral cell”
means a particular reach of marine shore in which littoral
drift may occur without significant interruption and which
contains any natural sources of such drift and also accretion
shore forms created by such drift.

. ((€4)) (12) "Ecological functions” or "shoreline func-

tions" means the ((physteal;—chemical,—and-biological-pro-
l . l ) £
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on-Gneludi Eraotion), L drife_vertieal ,
and-tidal-erosion-and-depesition)) work performed or role

played by the physical, chemical, and biological processes
that contribute to the maintenance of the aquatic and terres-
trial environments that constitute the shoreline’s natural eco-

system. See WAC 173-26-200 (2)(c).

(13) "Ecosystem-wide processes” means the suite of nat-
urally occurring physical and geologic processes of erosion,
transport, and deposition; and specific chemical processes
that shape landforms within a specific shoreline ecosystem
and determine both the types of habitat and the associated
ecological functions.

((@8))) (14) "Feasible” means, for the purpose of this
chapter, that an action, such as a development project, mitiga-
tion, or preservation requirement, meets all of the following
conditions:

(a) The action can be accomplished with technologies
and methods that have been used in the past in similar cir-
cumstances, or studies or tests have demonstrated in similar
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circumstances that such approaches are currently available
and likely to achieve the intended results;

(b) The action provides a reasonable likelihood of
achieving its intended purpose; and

(¢) The action does not physically preclude achieving the
project’s primary intended legal use.

In cases where these guidelines require certain actions
unless they are infeasible, the burden of proving infeasibility
is on the applicant.

In determining an action’s infeasibility, the reviewing
agency may weigh the action’s relative public costs and pub-
lic benefits, considered in the short- and long-term time
frames. For the provisions of Part IV, this evaluation shall
give special consideration and precedence to protecting PFC
for T&E species.

((@9Y)) (15) "Fill" means the addition of soil, sand, rock,
gravel, sediment, earth retaining structure, or other material
to an area waterward of the OHWM, in wetlands, or on shore-
lands in a manner that raises the elevation or creates dry land.

((€26Y)) (16) "Flood plain" is synonymous with one hun-
dred-year ((fleedplain)) flood plain and means that land area
susceptible to inundation with a one percent chance of being
equaled or exceeded in any given year. The limit of this area
shall be based upon flood ordinance regulation maps or a rea-
sonable method which meets the objectives of the act.

((@B)) (17 "Geotechnical report” or "geotechnical
analysis" means a scientific study or evaluation conducted by
a qualified expert that includes a description of the groun
and surface hydrology and geology, the affected land fo
and its susceptibility to mass wasting, erosion, and other geo-
logic hazards or processes, conclusions and recommenda-
tions regarding the effect of the proposed development on
geologic conditions, the adequacy of the site to be developed,
the impacts of the proposed development, alternative
approaches to the proposed development, and measures to
mitigate potential site-specific and cumulative geological and
hydrological impacts of the proposed development, including
the potential adverse impacts to adjacent and down-current
properties. Geotechnical reports shall conform to accepted
technical standards and must be prepared by qualified profes-
sional engineers ((€))or geologists((3)) who have professional
expertise about the regional and local shoreline geology and
processes.

((€22))) (18) "Grading" means the movement or redistri-
bution of the soil, sand, rock, gravel, sediment, or other mate-
rial on a site in a manner that alters the natural contour of the
land.

((@3))) (19) "Guidelines” means those standards
adopted by the department to implement the policy of chapter
90.58 RCW for regulation of use of the shorelines of the state
prior to adoption of master programs. Such standards shall
also provide criteria for local governments and the depart-
ment in developing and amending master programs.
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€7A)) (20) "Local government” means any county,
incorporated city or town which contains within its bound-
aries shorelines of the state subject to chapter 90.58 RCW.

((2%))) (21) "Marine" means pertaining to tidally influ-
enced waters, including oceans, sounds, straits, marine chan-
nels, and estuaries, including the Pacific Ocean, Puget Sound,
Straits of Georgia and Juan de Fuca, and the bays, estuaries
and inlets associated therewith.

((29))) (22) "May" means the action is acceptable, pro-
vided it conforms to the provisions of this chapter.

(( ." i ' . it . . : . .

)

33))) (24) "Nonwater-oriented uses” means those uses
that are not water-dependent, water-related, or water-enjoy-
ment.

((34Y)) (25) "Priority habitat” means a habitat type with
unique or significant value to one or more species. An area
classified and mapped as priority habitat must have one or
more of the following attributes:

» Comparatively high fish or wildlife density;
.  Comparatively high fish or wildlife species diversity;
» Fish spawning habitat;
« Important wildlife habitat;
« Important fish or wildlife seasonal range;

WSR 03-13-108

* Important fish or wildlife movement corridor;

* Rearing and foraging habitat;

* Important marine mammal haul-out;

« Refugia habitat;

» Limited availability;

* High vulnerability to habitat alteration;

* Unique or dependent species; or

« Shellfish bed.

A priority habitat may be described by a unique vegeta-
tion type or by a dominant plant species that is of primary
importance to fish and wildlife (such as oak woodlands or
eclgrass meadows). A priority habitat may also be described
by a successional stage (such as, old growth and mature for-
ests). Alternatively, a priority habitat may consist of a spe-
cific habitat element (such as a consolidated marine/estuarine
shoreline, talus slopes, caves, snags) of key value to fish and
wildlife. A priority habitat may contain priority and/or nonp-
riority fish and wildlife.

((5))) (26) "Priority species" means species requiring
protective measures and/or management guidelines to ensure
their persistence at genetically viable population levels. Pri-
ority species are those that meet any of the criteria listed
below.

(a) Criterion 1. State-listed or state proposed species. |
State-listed species are those native fish and wildlife species
legally designated as endangered (WAC 232-12-014), threat-
ened (WAC 232-12-011), or sensitive (WAC 232-12-011).
State proposed species are those fish and wildlife species that
will be reviewed by the department of fish and wildlife (POL-
M-6001) for possible listing as endangered, threatened, or

sensitive according to the process and criteria defined in .

WAC 232-12-297.

(b) Criterion 2. Vulnerable aggregations. Vulnerable
aggregations include those species or groups of animals sus-
ceptible to significant population declines, within a specific
area or statewide, by virtue of their inclination to congregate.
Examples include heron colonies, seabird concentrations,
and marine mammal congregations.

(c¢) Criterion 3. Species of recreational, commercial,
and/or tribal importance. Native and nonnative fish, shelifish,
and wildlife species of recreational or commercial impor-
tance and recognized species used for tribal ceremonial and
subsistence purposes that are vulnerable to habitat loss or
degradation.

(d) Criterion 4. Species listed under the federal Endan-
gered Species Act as either proposed, threatened, or endan-
gered.

A)) (27) "Provisions” means policies, regulations,
standards, guideline criteria or environment designations.

A Proposed
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((638))) (28) "Restore," "restoration” or "ecological res-
toration" means the ((signifieant)) reestablishment or upgrad- hat-the-action-cotld-cause-degradation A hose '
ing of impaired ecological shoreline processes or functions. ecological-functions-er-ecosystem—wide-processes-deseribed
This may be accomplished through measures ((sueh-8s)) in{ay-ofthissubseetionunderforeseeable-eondittons:
including, but not limited to, revegetation, removal of intru- ienti i indi i
sive shoreline structures and removal or treatment of toxic

o= ptribuate egradation hange-to-e sical-funetion
E materials. Restoration does not ((reeessartly)) imply a ecosystem—wide-proeesses-deseribed-in{a)-of this-subsection
S requirement for returning the shoreline area to aboriginal or as-part-of cumulative-impaets;-due-to-simiaractions-that-are
es pre-European settlement conditions. oceuring-or-arelikely to-oceur

) (39K s onificant blisk Siomfi losicali l o elude s

Bperade horeline-ecolosical-functions-throueh-mes ” : l . ] l . :

f o Lot - ve_shoreli l ; £ chosel : ]
does—not-necessarily-imply returning-the-shoreline-area-to €48))) (34) "Significant vegetation removal” means the
aberiginal-or-pre-European-settlementconditions: removal or alteration of trees, shrubs, and/or ground cover by

“Riverine” iAi i clearing, grading, cutting, burning, chemical means, or other
i i i activity that causes significant ecological impacts to func-

“1)) (29) "Shall” means a mandate; the action must be tions provided by such vegetation. The removal of invasive
done. or noxious weeds does not constitute significant vegetation

((¢42y)) (30) "Shoreline areas" and "shoreline jurisdic- removal. Tree pruning, not including tree topping, where it
tion" means all "shorelines of the state” and "shorelands” as does not affect ecological functions, does not constitute sig-
defined in RCW 90.58.030. nificant vegetation removal.

((€43¥)) (31) "Shoreline master program" or "master pro- (((49)—"Site—potential-tree—height—means—the—average
gram” means the comprehensive use plan for a described height-at-age-one-hundred-yearss-of-the-tallest-mature-native

area, and the use regulations together with maps, diagrams,

charts, or other descriptive material and text, a statement of site-and-for-which-height- measurements-are-noted-in-the-soil
desired goals, and standards developed in accordance with survey-reporis-published by-the-natural resource-conservation
the policies enunciated in RCW 90.58.020. service-and-othersourees-Each-loecal-natural resouree-conser-

As provided in RCW 36.70A.480, the goals and policies vationservice-field-office-maintains-the-surveysfor-its-area:
of a shoreline master program for a county or city approved (a)-West-of the-Cascade—summit—the-site-potentialtree
under chapter 90.58 RCW shall be considered an element of height-will generally-be-based-on-either Dovglasfir or-west-
the county or city’s comprehensive plan. All other portions of ern-hemloekunless-based-on-anotherspeeies-due-to-Joeal
the shoreline master program for a county or city adopted eeonditions—EBast-of-the-summit-the-species-could-be-ponde-
under chapter 90.58 RCW, including use regulations, shall be sa-pine-lodeepole-pine-westernlareh : pruce
considered a part of the county or city’s development regula-
tions((-and)).

(((44y)) (32) "Shoreline modifications” means those the-largest-tree-the-site-potential- tree-height-generally-is-the
actions that modify the physical configuration or qualities of average-heightat-age-seventy-five-yearsrof-a-black-cotton-

the shoreline area, usually through the construction of a phys-

ical element such as a dike, breakwater, pier, weir, dredged €503)) (35) "State master program” means the cumulative
basin, fill, bulkhead, or other shoreline structure. They can total of all shoreline master programs and amendments
include other actions, such as clearing, grading, or applica- thereto approved or adopted by rule by the department.

tion of chemicals. (¢ -

£46))) (33) "Should" means that the particular action is
required unless there is a demonstrated, compelling reason,

based on policy of the Shoreline Management Act and this 52))) (36) "Substantially degrade” means to cause sig-
chapter, against taking the action. nificant ecological impact.
(( ”" M 1 . M " (((5;;) ":I:I E | l i l i E M E n E Il; !; E

speeies™means-those-native-species-that-are-listed-n-rule-by

£4))) (37) "Water-dependent use” means a use or por- '
tion of a use which cannot exist in a location that is not adja-
cent to the water but is dependent on the water by reason of
the intrinsic nature of its operations. Examples of water-
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dependent uses include ship cargo terminal loading areas,
fishing, ferry and passenger terminals, barge loading facili-
ties, ship building and dry docking, marinas, aquaculture,
float plane facilities, ((hydroeleetrie-dams;)) and surface
water intake((;-and-seweroutfalls)).

((53))) (38) "Water-enjoyment use” means a recre-
ational use or other use that facilitates public access to the
shoreline as a primary characteristic of the use; or a use that
provides for recreational use or aesthetic enjoyment of the
shoreline for a substantial number of people as a general
characteristic of the use and which through location, design,
and operation ensures the public’s ability to enjoy the physi-
cal and aesthetic qualities of the shoreline. In order to qualify
as a water-enjoyment use, the use must be open to the general
public and the shoreline-oriented space within the project
must be devoted to the specific aspects of the use that fosters
shoreline enjoyment. Primary water-enjoyment uses may
include, but are not limited to:

e Parks with activities enhanced by proximity to the
water;

 Piers and other improvements that facilitate public
access to shorelines of the state;

e Restaurants with water views and public access
improvements;

» Museums with an orientation to shoreline topics;

* Aquariums;

» Scientific/ecological reserves;

» Resorts with-uses open to the public and public access
to the shoreline; and any combination of those uses listed
above. :

((656Y)) (39) "Water-oriented use” means a use that is
water-dependent, water-related, or water-enjoyment, or a
combination of such uses.

((68P)) (40) "Water quality” means the physical charac-
teristics of water within shoreline jurisdiction, including
water quantity, hydrological, physical, chemical, aesthetic,
recreation-related, and biological characteristics. Where used
in this chapter, the term "water quantity" refers only to devel-
opment and uses regulated under this chapter and affecting
water quantity, such as impermeable surfaces and storm
water handling practices. Water quantity, for purposes of this
chapter, does not mean the withdrawal of ground water or
diversion of surface water pursuant to RCW 90.03.250
through 90.03.340.

((658Y)) (41) "Water-related use” means a use or portion
of a use which is not intrinsically dependent on a waterfront
location but whose economic viability is dependent upon a
waterfront location because:

(a) The use has a functional requirement for a waterfront
location such as the arrival or shipment of materials by water
or the need for large quantities of water; or

(b) The use provides a necessary service supportive of
the water-dependent uses and the proximity of the use to its
customers makes its services less expensive and/or more con-
venient.

Water-related uses include manufacturing of ship parts
large enough that transportation becomes a significant factor
in the product’s cost, professional services serving primarily
water-dependent uses, and storage of water-transported
foods. Other examples of water-related uses include the
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warehousing of goods transported by water, seafood process-
ing plants, hydroelectric generating plants, gravel storage
when transported by barge, oil refineries where transport is
by tanker, and upland log storage for water-bome transporta-
tion.

In addition, the definitions and concepts set forth in
RCW 90.58.030, as amended, and implementing rules shall
also apply as used herein.

Reviser’s note: The typographical error in the above section occurred

in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

PART III
GUIDELINES((—BEFAULTARPPROACH))

NEW SECTION

WAC 173-26-171 Authority, purpose and effects of
guidelines. (1) Authority. RCW 90.58.090 authorizes and
directs the department to adopt "guidelines consistent with
RCW 90.58.020, containing the elements specified in RCW
90.58.100" for development of local master programs for reg-
ulation of the uses of "shorelines” and "shorelines of state-
wide significance.” RCW 90.58.200 authorizes the depart-
ment and local governments "to adopt such rules as are nec-
essary and appropriate to carry out the provisions of" the
Shoreline Management Act.

(2) Purpose. The general purpose of the guidelines is to
implement the "cooperative program of shoreline manage-
ment between local government and the state.” Local govern-
ment shall have the primary responsibility for initiating the
planning required by the Shoreline Management Act and
"administering the regulatory program consistent with the
policy and provisions" of the act. "The department shall act
primarily in a supportive and review capacity with an empha-
sis on providing assistance to local government and insuring
compliance with the policy and provisions” of the act. RCW
90.58.050.

In keeping with the relationship between state and local
governments prescribed by the act, the guidelines have three
specific purposes: To assist local governments in developing
master programs; to serve as standards for the regulation of
shoreline development in the absence of a master program
along with the policy and provisions of the act and, to be used
along with the policy of RCW 90.58.020, as criteria for state
review of local master programs under RCW 90.58.090.

(3) Effect.

(a) The guidelines are guiding parameters, standards,
and review criteria for local master programs. The guidelines
allow local governments substantial discretion-to adopt mas-
ter programs reflecting local circumstances and other local
regulatory and nonregulatory programs related to the policy
goals of shoreline management as provided in the policy
statements of RCW 90.58.020, WAC 173-26-175 and 173-
26-180. The policy of RCW 90.58.020 and these guidelines
constitute standards and criteria to be used by the department
in reviewing the adoption and amendment of local master
programs under RCW 90.58.090 and by the growth manage-
ment hearings board and shorelines hearings board adjudicat-
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ing appeals of department decisions to approve, reject, or
modify proposed master programs and amendments under
RCW 90.58.190.

(b) Under RCW 90.58.340, the guidelines, along with
the policy of the act and the master programs, also shall be
standards of review and criteria to be used by state agencies,
counties, and public and municipal corporations in determin-
ing whether the use of lands under their respective jurisdic-
tions adjacent to the shorelines of the state are subject to plan-
ning policies consistent with the policies and regulations
applicable to shorelines of the state.

(c) The guidelines do not regulate development on shore-
lines of the state in counties and cities where approved master
programs are in effect. In local jurisdictions without
approved master programs, development on the shorelines of
the state must be consistent with the policy of RCW 90.58.-
020 and the applicable guidelines under RCW 90.58.140.

(d) As provided in RCW 90.58.060, the department is
charged with periodic review and update of these guidelines
to address technical and procedural issues that arise as from
the review of shoreline master programs (SMPs) as well as
compliance of the guidelines with statutory provisions. Asa
part of this process, ecology will compile information con-
cerning the effectiveness and efficiency of these guidelines
and the master programs adopted pursuant thereto with
regard to accomplishment of the policies of the Shoreline
Management Act and the corresponding principles and spe-
cific requirements set forth in these guidelines.

NEW SECTION

WAC 173-26-176 General policy goals of the act and
guidelines for shorelines of the state. (1) The guidelines are
designed to assist local governments in developing, adopting,
and amending master programs that are consistent with the
policy and provisions of the act. Thus, the policy goals of the
act are the policy goals of the guidelines. The policy goals of
the act are derived from the policy statement of RCW
90.58.020 and the description of the elements to be included
in master programs under RCW 90.58.100.

(2) The policy goals for the management of shorelines
harbor potential for conflict. The act recognizes that the
shorelines and the waters they encompass are "among the
most valuable and fragile" of the state’s natural resources.
They are valuable for economically productive industrial and
commercial uses, recreation, navigation, residential amenity,
scientific research and education. They are fragile because
they depend upon balanced physical, biological, and chemi-
cal systems that may be adversely altered by natural forces
(earthquakes, volcanic eruptions, landslides, storms,
droughts, floods) and human conduct (industrial, commer-
cial, residential, recreation, navigational). Unbridled use of
shorelines ultimately could destroy their utility and value.
The prohibition of all use of shorelines also could eliminate
their human utility and value. Thus, the policy goals of the
act relate both to utilization and protection of the extremely
valuable and vulnerable shoreline resources of the state. The
act calls for the accommodation of "all reasonable and appro-
priate uses" consistent with "protecting against adverse
effects to the public health, the land and its vegetation and

Proposed
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wildlife, and the waters of the state and their aquatic life" and
consistent with "public rights of navigation."” The act’s policy
of achieving both shoreline utilization and protection is
reflected in the provision that "permitted uses in the shore-
lines of the state shall be designed and conducted in a manner
to minimize, in so far as practical, any resultant damage to the
ecology and environment of the shoreline area and the pub-
lic’s use of the water.” RCW 90.58.020.

(3) The act’s policy of protecting ecological functions,
fostering reasonable utilization and maintaining the public
right of navigation and corollary uses encompasses the fol-
lowing general policy goals for shorelines of the state. The
statement of each policy goal is followed by the statutory lan-
guage from which the policy goal is derived.

(a) The utilization of shorelines for economically pro-
ductive uses that are particularly dependent on shoreline
location or use.

RCW 90.58.020:

"The legislature finds that the shorelines of the state are
among the most valuable and fragile of its natural resources
and that there is great concern throughout the state relating
to their utilization, protection, restoration and preservation.”

"It is the policy of the state to provide for the manage-
ment of the shorelines by planning for and fostering all rea-
sonable and appropriate uses."

"Uses shall be preferred which are...unique to or
dependent upon use of the state’s shoreline."

"Alterations of the natural condition of the shorelines of

the state, in those limited instances when authorized, shall be
given priority for single-family residences and their appurte-
nant structures, ports, shoreline recreational uses including
but not limited to parks, marinas, piers, and other improve-
ments facilitating public access to shorelines of the state,
industrial and commercial developments which are particu-
larly dependent on their location on or use of the shorelines
of the state and other development that will provide an
opportunity for substantial numbers of the people to enjoy the
shorelines of the state."

RCW 90.58.100:

"(2) The master programs shall include, when appropri-
ate, the following:

(a) An economic development element for the location
and design of industries, transportation facilities, port facili-
ties, tourist facilities, commerce and other developments that
are particularly dependent on their location on or use of the
shorelines of the state;. . .

(d) A circulation element consisting of the general loca-
tion and extent of existing and proposed major thorough-
fares, transportation routes, terminals, and other public util-
ities and facilities, all correlated with the shorelines use ele-
ment.

(e) A use element which considers the proposed general
distribution and general location and extent of the use on
shorelines and adjacent land areas for housing, business,
industry, transportation, agriculture, natural resources, rec-
reation, education, public buildings and grounds, and other
categories of public and private uses of the land;. . ."
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(b) The utilization of shorelines and the waters they
encompass for public access and recreation.

RCW 90.58.020:

"The public’s opportunity to enjoy the physical and aes-
thetic qualities of natural shorelines of the state shall be pre-
served to the greatest extent feasible consistent with the over-
all best interest of the state and the people generally."

"Alterations of the natural conditions of the shorelines of
the state, in those limited instances when authorized, shall be
given priority for. . .development that will provide an oppor-
tunity for substantial numbers of people to enjoy the shore-
lines of the state."

RCW 90.58.100:

"(2) The master programs shall include, when appropri-
ate, the following:

(b) A public access element making provisions for public
access to publicly owned areas;

(c) A recreational element for the preservation and
enlargement of recreational opportunities, including but not
limited to parks, tidelands, beaches, and recreational
areas;. . ."

kA k

"(4) Master programs will reflect that state-owned
shorelines of the state are particularly adapted to providing
wilderness beaches, ecological study areas, and other recre-
ational activities for the public and will give appropriate spe-
cial consideration to same." ‘

(c) Protection and restoration of the ecological func-
tions of shoreline natural resources.

RCW 90.58.020:

"The legislature finds that the shorelines of the state are
among the most valuable and fragile of its natural resources
and that there is great concern throughout the state relating
to their utilization protection, restoration, and preservation.”

"This policy contemplates protecting against adverse
effects to the public health, the land and its vegetation and
wildlife, and the waters of the state and their aquatic life. . ."

"To this end uses shall be preferred which are consistent
with the control of pollution and prevention of damage to the
natural environment."

"Permitted uses in the shorelines of the state shall be
designed and conducted in a manner to minimize, insofar as
practical, any resultant damage to the ecology and environ-
ment of the shoreline area. . ."

RCW 90.58.100:

"(2) The master programs shall include, when appropri-
ate, the following:

() A conservation element for the preservation of natu-
ral resources, including but not limited to scenic vistas, aes-
thetics, and vital estuarine areas for fisheries and wildlife
protection;

(g) An historic, cultural, scientific, and educational ele-
ment for the protection and restoration of buildings, sites,
and areas having historic, cultural, scientific, or educational
values;. . ."

[791
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(d) Protection of the public right of navigation and
corollary uses of waters of the state.

RCW 90.58.020:

"This policy contemplates protecting. . .generally public
rights of navigation and corollary rights incidental thereto."

"Permitted uses in the shorelines of the state shall be
designed and conducted in a manner to minimize, insofar as
practical,. . .any interference with the public’s use of the
water."

(e) The protection and restoration of buildings and
sites having historic, cultural and educational value.

RCW 90.58.100:

"(2) The master programs shall include, when appropri-
ate, the following:

(g) An historic, cultural, scientific, and educational ele-
ment for the protection and restoration of buildings, sites,
and areas having historic, cultural, scientific, or educational
values;. . ."

() Planning for public facilities and utilities corre-
lated with other shorelines uses.

RCW 90.58.100:

“(2) The master programs shall include, when appropri-
ate, the following:

(d) A circulation element consisting of the general loca-
tion and extent of existing and proposed major thorough-
fares, transportation routes, terminals, and other public util-
ities and facilities, all correlated with the shoreline use ele-
ment."

(g) Prevention and minimization of flood damages.

RCW 90.58.100:

"(2) The master programs shall include, when appropri-
ate, the following:

(h) An element that gives consideration to the statewide
interest in the prevention and minimization of flood dam-
ages."

(h) Recognizing and protecting private property
rights.

RCW 90.58.020:

"The legislature further finds that much of the shorelines
of the state and the uplands adjacent thereto are in private
ownership,. . .and, therefore coordinated planning is
necessary. . .while, at the same time, recognizing and pro-
tecting private rights consistent with the public interest."

(i) Preferential accommodation of single-family uses.

RCW 90.58.020:

"Alterations of the natural condition of the shorelines of
the state, in those limited instances when authorized, shall be
given priority for single-family residences and their appurte-
nant structures. . ."

RCW 90.58.100:

"(6) Each master program shall contain standards gov-
erning the protection of single-family residences and appur-
tenant structures against damage or loss due to shoreline
erosion. The standards shall govern the issuance of substan-
tial development permits for shoreline protection, including
structural methods such as construction of bulkheads, and
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nonstructural methods of protection. The standards shall
provide for methods which achieve effective and timely pro-
tection against loss or damage to single-family residences
and appurtenant structures due to shoreline erosion. The
standards shall provide a preference for permit issuance for
measures to protect single-family residences occupied prior
to January 1, 1992, where the proposed measure is designed
to minimize harm to the shoreline natural environment."

(j) Coordination of shoreline management with other
relevant local, state, and federal programs.

RCW 90.58.020:

"In addition..." the legislature ".. finds that ever
increasing pressures of additional uses are being placed on
the shorelines necessitating increased coordination in the
management and development of the shorelines of the state.”

"...and therefore, coordinated planning is necessary in
order to protect the public interest associated with the shore-
lines of the state. . ." '

"There is, therefor, a clear and urgent demand for a
planned, rational, and concerted effort, jointly performed by
federal, state, and local governments, to prevent the inherent
harm in an uncoordinated and piecemeal development of the
state’s shorelines.”

RCW 90.58.100:

"In preparing the master programs, and any amend-
ments thereto, the department and local governments shall to
the extent feasible:

(a) Utilize a systematic interdisciplinary approach
which will insure the integrated use of the natural and social
sciences and the environmental design arts;

(b) Consult with and obtain the comments of any federal,
state, regional, or local agency having any special expertise
with respect to any environmental impact;

(c) Consider all plans, studies, surveys, inventories, and
systems of classification made or being made by federal,
state, regional, or local agencies, by private individuals, or
by organizations dealing with pertinent shorelines of the
state;

(d) Conduct or support such further research, studies,
surveys, and interviews as are deemed necessary;

(e) Utilize all available information regarding hydrol-
ogy, geography, topography, ecology, economics, and other
pertinent data;

(f) Employ, when feasible, all appropriate modern scien-
tific data processing and computer techniques to store, index,
analyze, and manage the information gathered.”

NEW SECTION

WAC 173-26-181 Special policy goals of the act and
guidelines for shorelines of statewide significance. In
accordance with RCW 90.58.020, the "department, in adopt-
ing guidelines for shorelines of statewide significance, and
local government, in developing master programs for shore-
lines of statewide significance, shall give preference to uses
in the following order of preference which:
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(1) Recognize and protect the statewide interest over
local interest;

(2) Preserve the natural character of the shoreline;

(3) Result in long term over short term benefit;

(4) Protect the resources and ecology of the shoreline;

(5) Increase public access to publicly owned areas of the
shorelines; _

(6) Increase recreational opportunities for the public in
the shoreline; '

(7) Provide for any other element as defined in RCW
90.58.100 deemed appropriate or necessary." '

NEW SECTION

WAC 173-26-186 Governing principles of the guide-
lines. The governing principles listed below are intended to
articulate a set of foundational concepts that underpin the
guidelines, guide the development of the planning policies
and regulatory provisions of master programs, and provide
direction to the department in reviewing and approving mas-
ter programs. These governing principles, along with the
policy statement of RCW 90.58.020, other relevant provi-
sions of the act, the regulatory reform policies and provisions
of RCW 34.05.328, and the policy goals set forth in WAC
173-26-175 and 173-26-180 shall be used to interpret any
ambiguous provisions and reconcile any conflicting provi-
sions of the guidelines.

(1) The guidelines are subordinate to the act. Any incon-
sistency between the guidelines and the act must be resolved
in accordance with the act.

(2) The guidelines are intended to reflect the policy goals
of the act, as described in WAC 173-26-175 and 173-26-180.

(3) All relevant policy goals must be addressed in the
planning policies of master programs.

(4) The planning policies of master programs (as distin-
guished from the development regulations of master pro-
grams) may be achieved by a number of means, only one of
which is the regulation of development. Other means, as
authorized by RCW 90.58.240, include, but are not limited
to: The acquisition of lands and easements within shorelines
of the state by purchase, lease, or gift, either alone or in con-
cert with other local governments; and accepting grants, con-
tributions, and appropriations from any public or private
agency or individual. Additional other means may include,
but are not limited to, public facility and park planning,
watershed planning, voluntary salmon recovery projects and
incentive programs.

(5) The policy goals of the act, implemented by the plan-
ning policies of master programs, may not be achievable by
development regulation alone. Planning policies should be
pursued through the regulation of development of private
property only to an extent that is consistent with all relevant
constitutional and other legal limitations (where applicable,
statutory limitations such as those contained in chapter 82.02
RCW and RCW 43.21C.060) on the regulation of private
property. Local government should use a process designed to
assure that proposed regulatory or administrative actions do
not unconstitutionally infringe upon private property rights.
A process established for this purpose, related to the constitu-
tional takings limitation, is set forth in a publication entitled,
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"State of Washington, Attorney General’s Recommended
Process for Evaluation of Proposed Regulatory or Adminis-
trative Actions to Avoid Unconstitutional Takings of Private
Property," first published in February 1992. The attorney
general is required to review and update this process on at
least an annual basis to maintain consistency with changes in
case law by RCW 36.70A.370.

(6) The territorial jurisdictions of the master program’s
planning function and regulatory function are legally distinct.
The planning function may, and in some circumstances must,
look beyond the territorial limits of shorelines of the state.
RCW 90.58.340. The regulatory function is limited to the
territorial limits of shorelines of the state, RCW 90.58.140
(1), as defined in RCW 90.58.030(2).

(7) The planning policies and regulatory provisions of
master programs and the comprehensive plans and develop-
ment regulations, adopted under RCW 36.70A.040 shall be
integrated and coordinated in accordance with RCW 90.58..-
340, 36.70A.480, 34.05.328 (1)(h), and section 1, chapter
347, Laws of 1995.

(8) Through numerous references to and emphasis on the
maintenance, protection, restoration, and preservation of
"fragile" shoreline "natural resources,” "public health," "the
land and its vegetation and wildlife,” "the waters and their
aquatic life,” "ecology," and "environment,” the act makes
protection of the shoreline environment an essential state-
wide policy goal consistent with the other policy goals of the
act. It is recognized that shoreline ecological functions may
be impaired not only by shoreline development subject to the
substantial development permit requirement of the act but
also by past actions, unregulated activities, and development
that is exempt from the act’s permit requirements. The prin-
ciple regarding protecting shoreline ecological systems is
accomplished by these guidelines in several ways, and in the
context of related principles. These include:

(a) Local government is guided in its review and amend-
ment of local master programs so that it uses a process that
identifies, inventories, and ensures meaningful understanding
of current and potential ecological functions provided by
affected shorelines.

(b) Local master programs shall include policies and reg-
ulations designed to achieve no net loss of those ecological
functions.

(i) Local master programs shall include regulations and
mitigation standards ensuring that each permitted develop-
ment will not cause a net loss of ecological functions of the
shoreline; local government shall design and implement such
regulations and mitigation standards in a manner consistent
with all relevant constitutional and other legal limitations on
the regulation of private property.

(i) Local master programs shall include regulations
ensuring that exempt development in the aggregate will not
cause a net loss of ecological functions of the shoreline.

(c) For counties and cities containing any shorelines with
impaired ecological functions, master programs shall include
goals and policies that provide for restoration of such
impaired ecological functions. These master program provi-
sions shall identify existing policies and programs that con-
tribute to planned restoration goals and identify any addi-
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tional policies and programs that local government will
implement to achieve its goals. These master program ele-
ments regarding restoration should make real and meaningful
use of established or funded nonregulatory policies and pro-
grams that contribute to restoration of ecological functions,
and should appropriately consider the direct or indirect
effects of other regulatory or nonregulatory programs under
other local, state, and federal laws, as well as any restoration
effects that may flow indirectly from shoreline development
regulations and mitigation standards.

(d) Local master programs shall evaluate and consider
cumulative impacts of reasonably foreseeable future devel-
opment on shoreline ecological functions and other shoreline
functions fostered by the policy goals of the act. To ensure
no net loss of ecological functions and protection of other
shoreline functions and/or uses, master programs shall con-
tain policies, programs, and regulations that address adverse
cumulative impacts and fairly allocate the burden of address-
ing cumulative impacts among development opportunities.
Evaluation of such cumulative impacts should consider:

(i) Current circumstances affecting the shorelines and
relevant natural processes;

(ii) Reasonably foreseeable future development and use
of the shoreline; and

(iif) Beneficial effects of any established regulatory pro-
grams under other local, state, and federal laws.

It is recognized that methods of determining reasonably
foreseeable future development may vary according to local
circumstances, including demographic and economic charac-
teristics and the nature and extent of local shorelines.

(e) The guidelines are not intended to limit the use of
regulatory incentives, voluntary modification of develop-
ment proposals, and voluntary mitigation measures that are
designed to restore as well as protect shoreline ecological
functions.

(9) To the extent consistent with the policy and use pref-
erence of RCW 90.58.020, this chapter (chapter 173-26
WAC), and these principles, local governments have reason-
able discretion to balance the various policy goals of this
chapter, in light of other relevant local, state, and federal reg-
ulatory and nonregulatory programs, and to modify master
programs to reflect changing circumstances.

(10) Local governments, in adopting and amending mas-
ter programs and the department in its review capacity shall,
to the extent feasible, as required by RCW 90.58.100(1):

"(a) Utilize a systematic interdisciplinary approach
which will insure the integrated use of the natural and social
sciences and the environmental design arts;

(b) Consult with and obtain the comments of any federal,
state, regional, or local agency having any special expertise
with respect to any environmental impact;

(c) Consider all plans, studies, surveys, inventories, and
systems of classification made or being made by federal,
state, regional, or local agencies, by private individuals, or
by organizations dealing with pertinent shorelines of the
state;

(d) Conduct or support such further research, studies,
surveys, and interviews as are deemed necessary;
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(e) Utilize all available information regarding hydrol-
o0gy, geography, topography, ecology, economics, and other
pertinent data;

(f) Employ, when feasible, all appropriate, modern sci-
entific data processing and computer techniques to store,
index, analyze, and manage the information gathered."

Under the GMA, the designation and protection of criti-
cal areas, including those located in shorelines of the state,
shall include best available science pursuant to RCW
36.70A.172.

(11) In reviewing and approving local government
actions under RCW 90.58.090, the department shall insure
that the state’s interest in shorelines is protected, including
compliance with the policy and provisions of RCW
90.58.020.

NEW SECTION

WAC 173-26-191 Master program contents. (1) Mas-
ter program concepts. The following concepts are the basis
for effective shoreline master programs.

(a) Master program policies and regulations. Shore-
line master programs are both planning and regulatory tools.
Master programs serve a planning function in several ways.
First, they balance and integrate the objectives and interests
of local citizens. Therefore, the preparation and amending of
master programs shall involve active public participation, as
called for in WAC 173-26-201(3). Second, they address the
full variety of conditions on the shoreline. Third, they con-
sider and, where necessary to achieve the objectives of chap-
ter 90.58 RCW, influence planning and regulatory measures
for adjacent land. For jurisdictions planning under chapter
36.70A RCW, the Growth Management Act, the require-
ments for integration of shoreline and adjacent land planning
are more specific and are described in WAC 173-26-191
(1)(e). Fourth, master programs address conditions and
opportunities of specific shoreline segments by classifying
the shorelines into "environment designations” as described
in WAC 173-26-211.

The results of shoreline planning are summarized in
shoreline master program policies that establish broad shore-
line management directives. The policies are the basis for
regulations that govern use and development along the shore-
line. Some master program policies may not be fully attain-
able by regulatory means due to the constitutional and other
legal limitations on the regulation of private property. The
policies may be pursued by other means as provided in RCW
90.58.240. Some development requires a shoreline permit
prior to construction. A local government evaluates a permit
application with respect to the shoreline master program pol-
icies and regulations and approves a permit only after deter-
mining that the development conforms to them. The regula-
tions apply to all uses and development within shoreline
jurisdiction, whether or not a shoreline permit is required,
and are implemented through an administrative process
established by local government pursuant to RCW 90.58.050
and 90.58.140 and enforcement pursuant to RCW 90.58.210
through 90.58.230.

Proposed

Washington State Register, Issue 03-14 -

(b) Master program elements. RCW 90.58.100(2)
states that the master programs shall, when appropriate,
include the following elements:

"(a) An economic development element for the location
and design of industries, industrial projects of statewide sig-
nificance, transportation facilities, port facilities, tourist

. facilities, commerce and other developments that are partic-

ularly dependent on their location on or use of shorelines of
the state;

(b) A public access element making provision for public
access to publicly owned areas;

(c) A recreational element for the preservation and
enlargement of recreational opportunities, including but not
limited to parks, tidelands, beaches, and recreational areas;

(d) A circulation element consisting of the general loca-
tion and extent of existing and proposed major thorough-
fares, transportation routes, terminals, and other public util-
ities and facilities, all correlated with the shoreline use ele-
ment;

(e) A use element which considers the proposed general
distribution and general location and extent of the use on
shorelines and adjacent land areas for housing, business,
industry, transportation, agriculture, natural resources, rec-
reation, education, public buildings and grounds, and other
categories of public and private uses of the land;

(f) A conservation element for the preservation of natu-
ral resources, including but not limited to scenic vistas, aes-
thetics, and vital estuarine areas for fisheries and wildlife
protection;

(g) An historic, cultural, scientific, and educational ele-
ment for the protection and restoration of buildings, sites,
and areas having historic, cultural, scientific, or educational
values;

(h) An element that gives consideration to the statewide
interest in the prevention and minimization of flood damages;
and :

(i) Any other element deemed appropriate or necessary
to effectuate the policy of this chapter.”

The Growth Management Act (chapter 36.70A RCW)
also uses the word "element” for discrete components of a
comprehensive plan. To avoid confusion, "master program
element” refers to the definition in the Shoreline Manage-
ment Act as cited above. Local jurisdictions are not required
to address the master program elements listed in the Shore-
line Management Act as discrete sections. The elements may
be addressed throughout master program provisions rather
than used as a means to organize the master program.

(c) Shorelines of statewide significance. The Shoreline
Management Act identifies certain shorelines as "shorelines
of statewide significance" and raises their status by setting
use priorities and requiring "optimum implementation” of the
act’s policy. WAC 173-26-251 describes methods to provide
for the priorities listed in RCW 90.58.020 and to achieve
"optimum implementation” as called for in RCW 90.58.090
4.

(d) Shoreline environment designations. Shoreline
management must address a wide range of physical condi-
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tions and development settings along shoreline areas. Effec-
tive shoreline management requires that the shoreline master
program prescribe different sets of environmental protection
measures, allowable use provisions, and development stan-
dards for each of these shoreline segments.

The method for local government to account for different
shoreline conditions is to assign an environment designation
to each distinct shoreline section in its jurisdiction. The envi-
ronment designation assignments provide the framework for
implementing shoreline policies and regulatory measures
specific to the environment designation. WAC 173-26-211
presents guidelines for environment designations in greater
detail.

(e) Consistency with comprehensive planning and
other development regulations. Shoreline management is
most effective and efficient when accomplished within the
context of comprehensive planning. For cities and counties
planning under the Growth Management Act, chapter 36.70A
RCW requires mutual and internal consistency between the
comprehensive plan elements and implementing develop-
ment regulations (including master programs). The require-
ment for consistency is amplified in WAC 365-195-500:

"Each comprehensive plan shall be an internally consis-
tent document and all elements shall be consistent with the
Juture land use map. This means that each part of the plan
should be integrated with all other parts and that all should
be capable of implementation together. Internal consistency
involves at least two aspects:

(1) Ability of physical aspects of the plan to coexist on
the available land.

(2) Ability of the plan to provide that adequate public
facilities are available when the impacts of development
occur (concurrency).

Each plan should provide mechanisms for ongoing
review of its implementation and adjustment of its terms
whenever internal conflicts become apparent.”

The Growth Management Act also calls for coordination
and consistency of comprehensive plans among local juris-
dictions. RCW 36.70A.100 states:

"The comprehensive plan of each county or city that is
adopted pursuant to RCW 36.70A.040 shall be coordinated
with, and consistent with, the comprehensive plans adopted
pursuant to RCW 36.70A.040 of other counties or cities with
which the county or city has, in part, common borders or
related regional issues."

Since master program goals and policies are an element
of the local comprehensive plan, the requirement for internal
and intergovernmental plan consistency may be satisfied by
watershed-wide or regional planning.

Legislative findings provided in section 1, chapter 347,
Laws of 1995 (see RCW 36.70A.470 notes) state:

"The legislature recognizes by this act that the growth
management act is a fundamental building block of regula-
tory reform. The state and local governments have invested
considerable resources in an act that should serve as the inte-
grating framework for all other land-use related laws. The
growth management act provides the means to effectively
combine certainty for development decisions, reasonable
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environmental protection, long-range planning for cost-
effective infrastructure, and orderly growth and develop-
ment."

And RCW 36.70A.480(1) (The Growth Management
Act) states:

"For shorelines of the state, the goals and policies of the
shoreline management act as set forth in RCW 90.58.020 are
added as one of the goals of this chapter as set forth in RCW
36.70A.020 without creating an order of priority among the
fourteen goals. The goals and policies of a shoreline master
program for a county or city approved under chapter 90.58
RCW shall be considered an element of the county or city’s
comprehensive plan. All other portions of the shoreline mas-
ter program for a county or city adopted under chapter 90.58
RCW, including use regulations, shall be considered a part of
the county or city’s development regulations."

Furthermore, RCW 36.70A.481 states:

"Nothing in RCW 36.70A.480 shall be construed to
authorize a county or city to adopt regulations applicable to
shorelands as defined in RCW 90.58.030 that are inconsis-
tent with the provisions of chapter 90.58 RCW."

The Shoreline Management Act addresses the issue of
consistency in RCW 90.58.340, which states:

"All state agencies, counties, and public and municipal
corporations shall review administrative and management
policies, regulations, plans, and ordinances relative to lands
under their respective jurisdictions adjacent to the shorelines
of the state so as the [to] achieve a use policy on said land
consistent with the policy of this chapter, the guidelines, and
the master programs for the shorelines of the state. The
department may develop recommendations for land use con-
trol for such lands. Local governments shall, in developing
use regulations for such areas, take into consideration any
recommendations developed by the department as well as
any other state agencies or units of local government. [1971
ex.s.c286 § 34.]"

Pursuant to the statutes cited above, the intent of these
guidelines is to assist local governments in preparing and
amending master programs that fit within the framework of
applicable comprehensive plans, facilitate consistent, effi-
cient review of projects and permits, and effectively imple-
ment the Shoreline Management Act. It should be noted the
ecology’s authority under the Shoreline Management Act is
limited to review of shoreline master programs based solely
on consistency with the SMA and these guidelines. It is the
responsibility of the local government to assure consistency
between the master program and other elements of the com-
prehensive plan and development regulations.

K
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Several sections in these guidelines include methods to
achieve the consistency required by both the Shoreline Man-
agement Act and the Growth Management Act.

First, WAC 173-26-191 (2)(b) and (c) describe optional
methods to integrate master programs and other development
regulations and the local comprehensive plan.

Second, WAC 173-26-221 through 173-26-251 translate
the broad policy goals in the Shoreline Management Act into
more specific policies. They also provide a more defined
policy basis on which to frame local shoreline master pro-
gram provisions and to evaluate the consistency of applicable
sections of a local comprehensive plan with the Shoreline
Management Act.

Finally, WAC 173-26-211(3) presents specific methods
for testing consistency between shoreline environment desig-
nations and comprehensive plan land use designations.

(2) Basic requirements. This chapter describes the
basic components and content required in a master program.
A master program must be sufficient and complete to imple-
ment the Shoreline Management Act and the provisions of
this chapter. A master program shall contain policies and
regulations as necessary for reviewers to evaluate proposed
shoreline uses and developments for conformance to the
Shoreline Management Act. As indicated in WAC 173-26-
020, for this chapter: The terms "shall,” "must,” and "are
required” and the imperative voice, mean a mandate; the
action is required; the term "should" means that the particular
action is required unless there is a demonstrated, sufficient
reason, based on a policy of the Shoreline Management Act
and this chapter, for not taking the action; and the term "may"
indicates that the action is within discretion and authority,
provided it satisfies all other provisions in this chapter.

(a) Master program contents. Master programs shall
include the following contents:
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(i) Master program policies. Master programs shall
provide clear, consistent policies that translate broad state-
wide policy goals set forth in WAC 173-26-176 and 173-26-
181 into local directives. Policies are statements of intent
directing or authorizing a course of action or specifying crite-
ria for regulatory and nonregulatory actions by a local gov-
ernment. Master program policies provide a comprehensive
foundation for the shoreline master program regulations,
which are more specific, standards used to evaluate shoreline
development. Master program policies also are to be pursued
and provide guidance for public investment and other non-
regulatory initiatives to assure consistency with the overall
goals of the master program.

Shoreline policies shall be developed through an open
comprehensive shoreline planning process. For governments
planning under the Growth Management Act, the master pro-
gram policies are considered a shoreline element of the local
comprehensive plan and shall be consistent with the planning
goals of RCW 36.70A.020, as well as the act’s general and
special policy goals set forth in WAC 173-26-176 and 173-
26-181.

At a minimum, shoreline master program policies shall:

(A) Be consistent with state shoreline management pol-
icy goals and specific policies listed in this chapter and the
policies of the Shoreline Management Act;

(B) Address the master program elements of RCW
90.58.100;

(C) Include policies for environment designations as
described in WAC 173-26211. The policies shall be accom-
panied by a map or physical description of the schematic
environment designation boundaries in sufficient detail to
compare with comprehensive plan land use designations; and
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(D) Be designed and implemented in a manner consistent
with all relevant constitutional and other legal limitations on
the regulation of private property.

(ii) Master program regulations.
states:

"The master programs provided for in this chapter, when
adopted or approved by the department shall constitute use
regulations for the various shorelines of the state."

In order to implement the directives of the Shoreline
Management Act, master program regulations shall:

(A) Be sufficient in scope and detail to ensure the imple-
mentation of the Shoreline Management Act, statewide
shoreline management policies of this chapter, and local mas-
ter program policies;

(B) Include environment designation regulations that
apply to specific environments consistent with WAC 173-26-
210;

(C) Include general regulations, use regulations that
address issues of concern in regard to specific uses, and
shoreline modification regulations; and

(D) Design and implement regulations and mitigation
standards in a manner consistent with all relevant constitu-
tional and other legal limitations on the regulation of private
property.

(iii) Administrative provisions.

(A) Statement of applicability. The Shoreline Manage-
ment Act’s provisions are intended to provide for the manage-
ment of all development and uses within its jurisdiction,
whether or not a shoreline permit is required. Many activities

RCW 90.58.100

that may not require a substantial development permit, such ..

as clearing vegetation or construction of a residential bulk-
head, can, individually or cumulatively, adversely impact
adjacent properties and natural resources, including those
held in public trust. Local governments have the authority
and responsibility to enforce master program regulations on
all uses and development in the shoreline area. There has
been, historically, some public confusion regarding the
Shoreline Management Act’s applicability in this regard.
Therefore, all master programs shall include the following
statement:

"All proposed uses and development occurring within
shoreline jurisdiction must conform to chapter 90.58 RCW,
the Shoreline Management Act, and this master program.”

In addition to the requirements of the SMA, permit
review, implementation, and enforcement procedures affect-
ing private property must be conducted in a manner consis-
tent with all relevant constitutional and other legal limitations
on the regulation of private property. Administrative proce-
dures should include provisions insuring that these require-
ments and limitations are considered and followed in all such
decisions.

While the master program is a comprehensive use regu-
lation applicable to all land and water areas within the juris-
diction described in the act, its effect is generally on future
development and changes in land use. Local government
may find it necessary to regulate existing uses to avoid severe
harm to public health and safety or the environment and in
doing so should be cognizant of constitutional and other legal
limitations on the regulation of private property. In some cir-

WSR 03-13-108

cumstances existing uses and properties may become non-
conforming with regard to the regulations and master pro-
grams should include provisions to address these situations in
a manner consistent with achievement of the policy of the act
and consistent with constitutional and other legal limitations.

(B) Conditional use and variance provisions.

RCW 90.58.100(5) states:

"Each master program shall contain provisions to allow
for the varying of the application of use regulations of the
program, including provisions for permits for conditional
uses and variances, to insure that strict implementation of a
program will not create unnecessary hardships or thwart the
policy enumerated in RCW 90.58.020. Any such varying
shall be allowed only if extraordinary circumstances are
shown and the public interest suffers no substantial detrimen-
tal effect. The concept of this subsection shall be incorpo-
rated in the rules adopted by the department relating to the
establishment of a permit system as provided in RCW
90.58.140(3)."

All master programs shall include standards for review-
ing conditional use permits and variances which conform to
chapter 173-27 WAC.

(C) Administrative permit review and enforcement
procedures. :

RCW 90.58.140(3) states:

"The local government shall establish a program, con-
sistent with rules adopted by the department, for the adminis-
tration and enforcement of the permit system provided in this
section. The administration of the system so established shall
be performed exclusively by the local government."

"Local governments may include administrative, enforce-
ment, and permit review procedures in the master program or

_ the procedures may be defined by a local government ordi-

nance separate from the master program. In either case, these
procedures shall conform to the Shoreline Management Act,
specifically RCW 90.58.140, 90.58.143, 90.58.210 and
90.58.220 and to chapter 173-27 WAC.

Adopting review and enforcement procedures separate
from the master program allows local governments to more
expeditiously revise their shoreline permit review procedures
and to integrate them with other permit processing activities.

(D) Documentation of project review actions and
changing conditions in shoreline areas.

Master programs or other local permit review ordinances
addressing shoreline project review shall include a mecha-
nism for documenting all project review actions in shoreline
areas. Local governments shall also identify a process for
periodically evaluating the cumulative effects of authorized
development on shoreline conditions. This process could
involve a joint effort by local governments, state resource
agencies, affected Indian tribes, and other parties.

(b) Including other documents in a master program
by reference. Shoreline master program provisions some-
times address similar issues as other comprehensive plan ele-
ments and development regulations, such as the zoning code
and critical area ordinance. For the purposes of completeness
and consistency, local governments may include other locally
adopted policies and regulations within their master pro-
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grams. For example, a local government may include its crit-
ical area ordinance in the master program to provide for com-
pliance with the requirements of RCW 90.58.090(4), pro-
vided the critical area ordinance is also consistent with this
chapter. This can ensure that local master programs are con-
sistent with other regulations.

Shoreline master programs may include other policies
and regulations by referencing a specific, dated edition.
When including referenced regulations within a master pro-
gram, local governments shall ensure that the public has an
opportunity to participate in the formulation of the regula-
tions or in their incorporation into the master program, as
called for in WAC 173-26-201 (3)(b)(i). In the approval pro-
cess the department will review the referenced development
regulation sections as part of the master program. A copy of
the referenced regulations shall be submitted to the depart-
ment with the proposed master program or amendment. If
the development regulation is amended, the edition refer-
enced within the master program will still be the operative
regulation in the master program. Changing the referenced
regulations in the master program to the new edition will
require a master program amendment.

(c) Incorporating master program provisions into
other plans and regulations. Local governments may inte-
grate master program policies and regulations into their com-
prehensive plan policies and implementing development reg-
ulations rather than preparing a discrete master program in a
single document. Master program provisions that are inte-
grated into such plans and development regulations shall be
clearly identified so that the department can review these pro-
visions for approval and evaluate development proposals for
compliance. RCW 90.58.120 requires that all adopted regu-
lations, designations, and master programs be available for
public inspection at the department or the applicable county
or city. Local governments shall identify all documents
which contain master program provisions and which provi-
sions constitute part of the master program. Clear identifica-
tion of master program provisions is also necessary so that
interested persons and entities may be involved in master
program preparation and amendment, as called for in RCW
90.58.130.

Local governments integrating all or portions of their
master program provisions into other plans and regulations
shall submit to the department a listing and copies of all pro-
visions that constitute the master program. The master pro-
gram shall also be sufficiently complete and defined to pro-
vide:

(i) Clear directions to applicants applying for shoreline
permits and exemptions; and

(i) Clear evaluation criteria and standards to the local
governments, the department, other agencies, and the public
for reviewing permit applications with respect to state and
local shoreline management provisions.

(d) Multijurisdictional master program. Two or more
adjacent local governments are encouraged to jointly prepare
master programs. Jointly proposed master programs may
offer opportunities to effectively and efficiently manage nat-
ural resources, such as drift cells or watersheds, that cross
jurisdictional boundaries. Local governments jointly prepar-
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ing master programs shall provide the opportunity for public
participation locally in each jurisdiction, as called for in
WAC 173-26-201 (3)(b), and submit the multijurisdictional
master program to the department for approval.

Reviser’s note: The brackets and enclosed material in the text of the
above section occurred in the copy filed by the agency and appear in the Reg-
ister pursuant to the requirements of RCW 34.08.040.

NEW SECTION

WAC 173-26-201 Comprehensive process to prepare
or amend shoreline master programs. (1) Applicability.
This section outlines a comprehensive process to prepare or
amend a shoreline master program. Local governments shall
incorporate the steps indicated if one or more of the following
criteria apply:

(a) The master program amendments being considered
represent a significant modification to shoreline management
practices within the local jurisdiction, they modify more than
one environment designation boundary, or significantly add,
change or delete use regulations;

(b) Physical shoreline conditions have changed signifi-
cantly, such as substantial changes in shoreline use or priority
habitat integrity, since the last comprehensive master pro-
gram amendment;

(c) The master program amendments being considered
contain provisions that will affect a substantial portion of the
local government’s shoreline areas;

(d) There are substantive issues that must be addressed
on a comprehensive basis. This may include issues such as
salmon recovery, major use conflicts or public access;

(e) The current master program and the comprehensive
plan are not mutually consistent;

(f) There has been no previous comprehensive master
program amendment since the original master program adop-
tion; or

(g) Monitoring and adaptive management indicate that
changes are necessary to avoid loss of ecological functions.

Other revisions that do not meet the above criteria may
be made without undertaking this comprehensive process
provided that the process conforms to the requirements of
WAC 173-26-030 through 173-26-160.

All master program amendments are subject to approval
by the department as provided in RCW 90.58.090 (3) and (4).

(2) Basic concepts.

(a) Use of scientific and technical information. To sat-
isfy the requirements for the use of scientific and technical
information in RCW 90.58.100(1), local governments shall
incorporate the following two steps into their master program
development and amendment process.

First, identify and assemble the most current, accurate,
and complete scientific and technical information available
that is applicable to the issues of concern. The context,
scope, magnitude, significance, and potential limitations of
the scientific information should be considered. At a mini-
mum, make use of and, where applicable, incorporate all
available scientific information, aerial photography, inven-
tory data, technical assistance materials, manuals and ser-
vices from reliable sources of science. Local governments
should also contact relevant state agencies, universities,
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affected Indian tribes, port districts and private parties for
available information. While adequate scientific information
and methodology necessary for development of a master pro-
gram should be available, if any person, including local gov-
ernment, chooses to initiate scientific research with the
expectation that it will be used as a basis for master program
provisions, that research shall use accepted scientific meth-
ods, research procedures and review protocols. Local gov-
ernments are encouraged to work interactively with neigh-
boring jurisdictions, state resource agencies, affected Indian
tribes, and other local government entities such as port dis-
tricts to address technical issues beyond the scope of existing
information resources or locally initiated research.

Local governments should consult the technical assis-
tance materials produced by the department. When relevant
information is available and unless there is more current or
specific information available, those technical assistance
materials shall constitute an element of scientific and techni-
cal information as defined in these guidelines and the use of
which is required by the act.

Second, base master program provisions on an analysis
incorporating the most current, accurate, and complete scien-
tific or technical information available. Local governments
should be prepared to identify the following:

(i) Scientific information and management recommen-
dations on which the master program provisions are based,

(ii) Assumptions made concerning, and data gaps in, the
scientific information; and

(iii) Risks to ecological functions associated with master
program provisions. Address potential risks as described in
WAC 173-26-201 (3)(d).

The requirement to use scientific and technical informa-
tion in these guidelines does not limit a local jurisdiction’s
authority to solicit and incorporate information, experience,
and anecdotal evidence provided by interested parties as part
of the master program amendment process. Such information
should be solicited through the public participation process
described in WAC 173-26-201 (3)(b). Where information
collected by or provided to local governments conflicts or is
inconsistent, the local government shall base master program
provisions on a reasoned, objective evaluation of the relative
merits of the conflicting data.

(b) Adaptation of policies and regulations. Effective
shoreline management requires the evaluation of changing
conditions and the modification of policies and regulations to
address identified trends and new information. Local govern-
ments should monitor actions taken to implement the master
program and shoreline conditions to facilitate appropriate
updates of master program provisions to improve shoreline
management over time. In reviewing proposals to amend
master programs, the department shall evaluate whether the
change promotes achievement of the policies of the master
program and the act. As provided in WAC 173-26-171
(3)(d), ecology will periodically review these guidelines,
based in part on information provided by local government,
and through that process local government will receive addi-
tional guidance on significant shoreline management issues
that may require amendments to master programs.
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(c) Protection of ecological functions of the shore-
lines. This chapter implements the act’s policy on protection
of shoreline natural resources through protection and restora-
tion of ecological functions necessary to sustain these natural
resources. The concept of ecological functions recognizes
that any ecological system is composed of a wide variety of
interacting physical, chemical and biological components,
that are interdependent in varying degrees and scales, and
that produce the landscape and habitats as they exist at any
time. Ecological functions are the work performed or role
played individually or collectively within ecosystems by
these components.

As established in WAC 173-26-186(8), these guidelines
are designed to assure, at minimum, no net loss of ecological
functions necessary to sustain shoreline natural resources and
to plan for restoration of ecological functions where they
have been impaired. Managing shorelines for protection of
their natural resources depends on sustaining the functions
provided by:

* Ecosystem-wide processes such as those associated
with the flow and movement of water, sediment and organic
materials; the presence and movement of fish and wildlife
and the maintenance of water quality.

* Individual components and localized processes such as
those associated with shoreline vegetation, soils, water move-
ment through the soil and across the land surface and the
composition and configuration of the beds and banks of water
bodies.

The loss or degradation of the functions associated with
ecosystem-wide processes, individual components and local-
ized processes can significantly impact shoreline natural
resources and may also adversely impact human health and
safety. Shoreline master programs shall address ecological
functions associated with applicable ecosystem-wide pro-
cesses, individual components and localized processes iden-
tified in the ecological systems analysis described in WAC
173-26-201 (3)(d)(i).

Nearly all shoreline areas, even substantially developed
or degraded areas, retain important ecological functions. For
example, an intensely developed harbor area may also serve
as a fish migration corridor and feeding area critical to spe-
cies survival. Also, ecosystems are interconnected. For
example, the life cycle of anadromous fish depends upon the
viability of freshwater, marine, and terrestrial shoreline eco-
systems, and many wildlife species associated with the shore-
line depend on the health of both terrestrial and aquatic envi-
ronments. Therefore, the policies for protecting and restoring
ecological functions generally apply to all shoreline areas,
not just those that remain relatively unaltered.

Master programs shall contain policies and regulations
that assure, at minimum, no net loss of ecological functions
necessary to sustain shoreline natural resources. To achieve
no net loss of ecological functions as a result of shoreline
uses and development, master programs should establish
environment designations and associated use provisions con-
sistent with the provisions of these guidelines. Done consis-
tent with these guidelines, this should ensure that develop-
ment not impair currently functioning habitat or reduce the

- function of already impaired habitat. Where uses or develop-
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ment that impact ecological functions are necessary to
achieve other objectives of RCW 90.58.020, master program
provisions shall, to the greatest extent feasible, protect exist-
ing ecological functions and avoid new impacts to habitat and
ecological functions before implementing other measures
designed to achieve no net loss of ecological functions.

Master programs shall also include policies that promote
restoration of ecological functions, as provided in WAC 173-
26-201 (2)(f), where such functions are found to have been
impaired based on analysis described in WAC 173-26-201
(3)(d)(i). It is intended that local government, through the
master program, along with other regulatory and nonregula-
tory programs, contribute to restoration by planning for and
fostering restoration and that such restoration occur through a
combination of public and private programs and actions.
Local government should identify restoration opportunities
through the shoreline inventory process and authorize, coor-
dinate and facilitate appropriate publicly and privately initi-
ated restoration projects within their master programs. The
goal of this effort is master programs which include planning
elements that, when implemented, serve to improve the over-
all condition of habitat and resources within the shoreline
area of each city and county.

(d) Preferred uses. As summarized in WAC 173-26-
176, the act establishes policy that preference be given to
uses that are unique to or dependent upon a shoreline loca-
tion. Consistent with this policy, these guidelines use the
terms "water-dependent,” "water-related,” and "water-enjoy-
ment," as defined in WAC 173-26-020, when discussing
appropriate uses for various shoreline areas.

Shoreline areas, being a limited ecological and economic
resource, are the setting for competing uses and ecological
protection and restoration activities. Consistent with RCW
90.58.020 and WAC 173-26-171 through 173-26-186, local
governments should, when determining allowable uses and
resolving use conflicts on shorelines within their jurisdiction,
apply the following preferences and priorities in the order
listed below, starting with (d)(i) of this subsection. For
shorelines of statewide significance, also apply the prefer-
ences as indicated in WAC 173-26-251(2).

(i) Reserve appropriate areas for protecting and restoring
ecological functions to control pollution and prevent damage
to the natural environment and public health.

(ii) Reserve shoreline areas for water-dependent uses
and establish policies and regulations so that water-depen-
dent development is consistent with comprehensive ecologi-
cal protection and restoration objectives. Harbor areas and
areas that are generally considered navigable for commercial
purposes should be reserved for water-dependent and water-
related uses unless the local governments can demonstrate
that adequate shoreline is reserved for future water-depen-
dent and water-related uses and unless protection of the natu-
ral resource values associated with such areas preclude such
uses. Local governments may prepare master program provi-
sions to allow mixed-use developments that include and sup-
port water-dependent uses and address specific conditions
that affect water-dependent uses.
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(iii) Reserve shoreline areas for water-related and water-
enjoyment uses that are compatible with water-dependent
uses and ecological protection and restoration objectives.

(iv) Locate single-family residential uses where they are
appropriate and can be developed without significant impact
to ecological functions or displacement of water-dependent
uses.

(v) Limit nonwater-oriented uses to those locations
where either water-oriented uses are inappropriate or where
nonwater-oriented uses demonstrably contribute to the objec-
tives of the Shoreline Management Act.

Evaluation pursuant to the above criteria, local economic
and land use conditions, and policies and regulations that
assure protection of shoreline resources, may result in deter-
mination that other uses are considered as necessary or appro-
priate and may be accommodated provided that the preferred
uses are reasonably provided for in the jurisdiction.

(e) Environmental impact mitigation.

(i) To assure no net loss of shoreline ecological func-
tions, master programs shall include provisions that require
proposed individual uses and developments to analyze envi-
ronmental impacts of the proposal and include measures to
mitigate environmental impacts not otherwise avoided or
mitigated by compliance with the master program and other
applicable regulations. To the extent Washington’s State
Environmental Policy Act of 1971 (SEPA), chapter 43.21C
RCW, is applicable, the analysis of such environmental
impacts shall be conducted consistent with the rules imple-
menting SEPA, which also address environmental impact
mitigation in WAC 197-11-660 and define mitigation in
WAC 197-11-768. Master programs shall indicate that,
where required, mitigation measures shall be applied in the
following sequence of steps listed in order of priority, with
(e)(i)(A) of this subsection being top priority.

(A) Avoiding the impact altogether by not taking a cer-
tain action or parts of an action;

(B) Minimizing impacts by limiting the degree or magni-
tude of the action and its implementation by using appropri-
ate technology or by taking affirmative steps to avoid or
reduce impacts;

(C) Rectifying the impact by repairing, rehabilitating, or
restoring the affected environment;

(D) Reducing or eliminating the impact over time by
preservation and maintenance operations;

(E) Compensating for the impact by replacing, enhanc-
ing, or providing substitute resources or environments; and

(F) Monitoring the impact and the compensation projects
and taking appropriate corrective measures.

(i) In determining appropriate mitigation measures
applicable to shoreline development, lower priority measures
shall be applied only where higher priority measures are
determined to be infeasible or inapplicable.

Consistent with WAC 173-26-186 (5) and (8), master
programs shall also provide direction with regard to mitiga-
tion for the impact of the development so that:

(A) Application of the mitigation sequence achieves no
net loss of ecological functions for each new development
and does not result in required mitigation in excess of that
necessary to assure that development will result in no net loss
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of shoreline ecological functions and not have a significant
adverse impact on other shoreline functions fostered by the
policy of the act.

(B) When compensatory measures are appropriate pur-
suant to the mitigation priority sequence above, preferential
consideration shall be given to measures that replace the
impacted functions directly and in the immediate vicinity of
the impact. However, alternative compensatory mitigation
within the watershed that addresses limiting factors or identi-
fied critical needs for shoreline resource conservation based
on watershed or comprehensive resource management plans
applicable to the area of impact may be authorized. Authori-
zation of compensatory mitigation measures may require
appropriate safeguards, terms or conditions as necessary to
ensure no net loss of ecological functions.

(f) Shoreline restoration planning. Consistent with
principle WAC 173-26-186 (8)(c), master programs shall
include goals, policies and actions for restoration of impaired
shoreline ecological functions. These master program provi-
sions should be designed to achieve overall improvements in
shoreline ecological functions over time, when compared to
the status upon adoption of the master program. The
approach to restoration planning may vary significantly
among local jurisdictions, depending on:

« The size of the jurisdiction;

» The extent and condition of shorelines in the jurisdic-
tion;

» The availability of grants, volunteer programs or other
tools for restoration; and

* The nature of the ecological functions to be addressed
by restoration planning.

Master program restoration plans shall consider and
address the following subjects:

(1) Identify degraded areas, impaired ecological func-
tions, and sites with potential for ecological restoration;

(i) Establish overall goals and priorities for restoration
of degraded areas and impaired ecological functions;

(iii) Identify existing and ongoing projects and programs
that are currently being implemented, or are reasonably
assured of being implemented (based on an evaluation of
funding likely in the foreseeable future), which are designed
to contribute to local restoration goals;

(iv) Identify additional projects and programs needed to
achieve local restoration goals, and implementation strategies
including identifying prospective funding sources for those
projects and programs;

(v) Identify timelines and benchmarks for implementing
restoration projects and programs and achieving local resto-
ration goals;

(vi) Provide for mechanisms or strategies to ensure that
restoration projects and programs will be implemented
according to plans and to appropriately review the effective-
ness of the projects and programs in meeting the overall res-
toration goals.

(3) Steps in preparing and amending a master pro-
gram. ‘

(a) Process overview,

Figure 4 below illustrates a generalized process to pre-
pare or comprehensively amend a shoreline master program.
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Local governments may modify the timing of the various
steps, integrate the process into other planning activities, add
steps to the process, or work jointly with other jurisdictions
or regional efforts, provided the provisions of this chapter are
met.

The department will provide a shoreline master program
amendment checklist to help local governments identify
issues to address. The checklist will not create new or addi-
tional requirements beyond the provisions of this chapter.
The checklist is intended to aid the preparation and review of
master program amendments. Local governments shall sub-
mit the completed checklist with the proposed master pro-
gram amendments.

(b) Participation process.

(i) Participation requirements. Local government
shall comply with the provisions of RCW 90.58.130 which
states:

"To insure that all persons and entities having an inter-
est in the guidelines and master programs developed under
this chapter are provided with a full opportunity for involve-
ment in both their development and implementation, the
department and local governments shall:

(1) Make reasonable efforts to inform the people of the
state about the shoreline management program of this chap-
ter and in the performance of the responsibilities provided in
this chapter, shall not only invite but actively encourage par-
ticipation by all persons and private groups and entities
showing an interest in shoreline management programs of
this chapter; and

(2) Invite and encourage participation by all agencies of
federal, state, and local government, including municipal
and public corporations, having interests or responsibilities
relating to the shorelines of the state. State and local agen-
cies are directed to participate fully to insure that their inter-
ests are fully considered by the department and local govern-
ments."

Additionally, the provisions of WAC 173-26-100 apply
and include provisions to assure proper public participation
and, for local governments planning under the Growth Man-
agement Act, the provisions of RCW 36.70A.140 also apply.

At a minimum, all local governments shall be prepared
to describe and document their methods to ensure that all
interested parties have a meaningful opportunity to partici-
pate.

(i)) Communication with state agencies. Before under-
taking substantial work, local governments shall notify appli-
cable state agencies to identify state interests, relevant
regional and statewide efforts, available information, and
methods for coordination and input. Contact the department
for a list of applicable agencies to be notified.

(iii) Communication with affected Indian tribes.
Prior to undertaking substantial work, local governments
shall notify affected Indian tribes to identify tribal interests,
relevant tribal efforts, available information and methods for
coordination and input. Contact the individual tribes or coor-
dinating bodies such as the Northwest Indian Fisheries Com-
mission, for a list of affected Indian tribes to be notified.

Proposed

PROPOSED



PROPOSED

WSR 03-13-108

(c) Inventory shoreline conditions. Gather and incor-
porate all pertinent and available information, existing inven-
tory data and materials from state agencies, affected Indian
tribes, watershed management planning, port districts and
other appropriate sources. Ensure that, whenever possible,
inventory methods and protocols are consistent with those of
neighboring jurisdictions and state efforts. The department
will provide, to the extent possible, services and resources for
inventory work. Contact the department to determine infor-
mation sources and other relevant efforts. Map inventory
information at an appropriate scale.

Local governments shall be prepared to demonstrate
how the inventory information was used in preparing their
local master program amendments.

Collection of additional inventory information is encour-
aged and should be coordinated with other watershed,
regional, or statewide inventory and planning efforts in order
to ensure consistent methods and data protocol as well as
effective use of fiscal and human resources. Local govern-
ments should be prepared to demonstrate that they have coor-
dinated with applicable interjurisdictional shoreline inven-
tory and planning programs where they exist. Two or more
local governments are encouraged to jointly conduct an
inventory in order to increase the efficiency of data gathering
and comprehensiveness of inventory information. Data from
interjurisdictional, watershed, or regional inventories may be
substituted for an inventory conducted by an individual juris-
diction, provided it meets the requirements of this section.

Local government shall, at a minimum, and to the extent
such information is relevant and reasonably available, collect
the following information:

(i) Shoreline and adjacent land use patterns and transpor-
tation and utility facilities, including the extent of existing
structures, impervious surfaces, vegetation and shoreline
modifications in shoreline jurisdiction.

(i) Critical areas, including wetlands, aquifer recharge
areas, fish and wildlife conservation areas, geologically haz-
ardous areas, and frequently flooded areas, as required by
RCW 36.70A.170. See also WAC 173-26-221 (2) and (3).

(iii) Degraded areas and sites with potential for ecologi-
cal restoration.

(iv) Areas of special interest, such as priority habitats,
rapidly developing waterfronts, previously identified toxic or
hazardous material clean-up sites, or eroding shorelines, to be
addressed through new master program provisions.

(v) Conditions and regulations in shoreland and adjacent
areas that affect shorelines, such as surface water manage-
ment and land use regulations. This information may be use-
ful in achieving mutual consistency between the master pro-
gram and other development regulations.

(vi) Existing and potential shoreline public access sites,
including public rights of way and utility corridors.

(vii) General location of channel migration zones, and
flood plains.

(viii) Gaps in existing information. During the initial
inventory, local governments should identify what additional
information may be necessary for more effective shoreline
management.
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(ix) If the shoreline is rapidly developing or subject to
substantial human changes such as clearing and grading, past
and current records or historical aerial photographs may be
necessary to identify cumulative impacts, such as bulkhead
construction, intrusive development on priority habitats, and
conversion of harbor areas to nonwater-oriented uses.

(x) If archaeological or historic resources have been
identified in shoreline jurisdiction, consult with the state his-
toric preservation office and local affected Indian tribes
regarding existing archaeological and historical information.

(d) Analyze shoreline issues of concern. Before estab-
lishing specific master program provisions, local govern-
ments shall analyze the information gathered in (c) of this
subsection and as necessary to ensure effective shoreline
management provisions, address the topics below, where
applicable.

(i) Characterization of functions and ecosystem-wide
processes.

(A) Prepare a characterization of shoreline ecosystems
and their associated ecological functions. The characteriza-
tion consists of three steps:

(1) Identify the ecosystem-wide processes and ecological
functions based on the list in (d)(i)(C) of this subsection that
apply to the shoreline(s) of the jurisdiction.

(1) Assess the ecosystem-wide processes to determine
their relationship to ecological functions present within the
jurisdiction and identify which ecological functions are
healthy, which have been significantly altered and/or
adversely impacted and which functions may have previously
existed and are missing based on the values identified in
(d)(i)(D) of this subsection; and

(III) Identify specific measures necessary to protect
and/or restore the ecological functions and ecosystem-wide
processes.

(B) The characterization of shoreline ecological systems
may be achieved by using one or more of the approaches
below:

(I) If a regional environmental management plan, such as
a watershed plan or coastal erosion study, is ongoing or has
been completed, then conduct the characterization either
within the framework of the regional plan or use the data pro-
vided in the regional plan. This methodology is intended to
contribute to an in-depth and comprehensive assessment and
characterization.

(II) If a regional environmental management plan has not
been completed, use available scientific and technical infor-
mation, including flood studies, habitat evaluations and stud-
ies, water quality studies, and data and information from
environmental impact statements. This characterization of
ecosystem-wide processes and the impact upon the functions
of specific habitats and human health and safety objectives
may be of a generalized nature.

(III) One or more local governments may pursue a char-
acterization which includes a greater scope and complexity
than listed in (d)(i)(B)(I) and (II) of this subsection.

(C) Shoreline ecological functions include, but are not
limited to:

In rivers and streams and associated flood plains:
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Hydrologic: Transport of water and sediment across the
natural range of flow variability; attenuating flow energy;
developing pools, riffles, gravel bars, recruitment and trans-
port of large woody debris and other organic material.

Shoreline vegetation: Maintaining temperature; remov-
ing excessive nutrients and toxic compound, sediment
removal and stabilization; attenuation of flow energy; and
provision of large woody debris and other organic matter.

Hyporheic functions: Removing excessive nutrients and
toxic compound, water storage, support of vegetation, and
sediment storage and maintenance of base flows.

Habitat for native aquatic and shoreline-dependent birds,
invertebrates, mammals; amphibians; and anadromous and
resident native fish: Habitat functions may include, but are
not limited to, space or conditions for reproduction; resting,
hiding and migration; and food production and delivery.

In lakes:

Hydrologic: Storing water and sediment, attenuating
wave energy, removing excessive nutrients and toxic com-
pounds, recruitment of large woody debris and other organic
material.

Shoreline vegetation: Maintaining temperature; remov-
ing excessive nutrients and toxic compound, attenuating
wave energy, sediment removal and stabilization; and pro-
viding woody debris and other organic matter.

Hyporheic functions: Removing excessive nutrients and
toxic compound, water storage, support of vegetation, and
sediment storage and maintenance of base flows.

Habitat for aquatic and shoreline-dependent birds, inver-
tebrates, mammals; amphibians; and anadromous and resi-
dent native fish: Habitat functions may include, but are not
limited to, space or conditions for reproduction, resting, hid-
ing and migration; and food production and delivery.

In marine waters:

Hydrologic: Transporting and stabilizing sediment,
attenuating wave and tidal energy, removing excessive nutri-
ents and toxic compounds; recruitment, redistribution and
reduction of woody debris and other organic material.

Vegetation: Maintaining temperature; removing exces-
sive nutrients and toxic compound, attenuating wave energy,
sediment removal and stabilization; and providing woody
debris and other organic matter.

Habitat for aquatic and shoreline-dependent birds, inver-
tebrates, mammals; amphibians; and anadromous and resi-
dent native fish: Habitat functions may include, but are not
limited to, space or conditions for reproduction, resting, hid-
ing and migration; and food production and delivery.

Wetlands:

Hydrological: Storing water and sediment, attenuating
wave energy, removing excessive nutrients and toxic com-
pounds, recruiting woody debris and other organic material.

Vegetation: Maintaining temperature; removing exces-
sive nutrients and toxic compound, attenuating wave energy,
removing and stabilizing sediment; and providing woody
debris and other organic matter.

Hyporheic functions: Removing excessive nutrients and
toxic compound, storing water and maintaining base flows,
storing sediment and support of vegetation.

Habitat for aquatic and shoreline-dependent birds, inver-
tebrates, mammals; amphibians; and anadromous and resi-
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dent native fish: Habitat functions may include, but are not
limited to, space or conditions for reproduction, resting, hid-
ing and migration; and food production and delivery.

(D) The overall condition of habitat and shoreline
resources are determined by the following ecosystem-wide
processes and ecological functions:

The distribution, diversity, and complexity of the water-
sheds, marine environments, and landscape-scale features
that form the aquatic systems to which species, populations,
and communities are uniquely adapted.

The spatial and temporal connectivity within and
between watersheds and along marine shorelines. Drainage
network connections include flood plains, wetlands, upslope
areas, headwater tributaries, and naturally functioning routes
to areas critical for fulfilling life history requirements of
aquatic and riverine-dependent species.

The shorelines, beaches, banks, marine near-shore habi-
tats, and bottom configurations that provide the physical
framework of the aquatic system.

The timing, volume, and distribution of woody debris
recruitment in rivers, streams and marine habitat areas.

The water quality necessary to maintain the biological,
physical, and chemical integrity of the system and support
survival, growth, reproduction, and migration of individuals
composing aquatic and riverine communities.

The sediment regime under which aquatic ecosystems
evolved. Elements of the sediment regime include the tim-
ing, velume, rate, and character of sediment input, storage,
and transport.

The range of flow variability sufficient to create and sus-
tain fluvial, aquatic, and wetland habitats, the patterns of sed-
iment, nutrient, and wood routing. The timing, magnitude,
duration, and spatial distribution of peak, high, and low
flows, and duration of flood plain inundation and water table
elevation in meadows and wetlands.

The species composition and structural diversity of plant
communities in river and stream areas and wetlands that pro-
vides summer and winter thermal regulation, nutrient filter-
ing, appropriate rates of surface erosion, bank erosion, and
channel migration and to supply amounts and distributions of
woody debris sufficient to sustain physical complexity and
stability.

(E) Local governments should use the characterization
and analysis called for in this section to prepare master pro-
gram policies and regulations designed to achieve no net loss
of ecological functions necessary to support shoreline
resources and to plan for the restoration of the ecosystem-
wide processes and individual ecological functions on a com-
prehensive basis over time.

(ii) Shoreline use analysis and priorities. Conduct an
analysis to estimate the future demand for shoreline space
and potential use conflicts. Characterize current shoreline
use patterns and projected trends to ensure appropriate uses
consistent with chapter 90.58 RCW and WAC 173-26-201
(2)(d) and 173-26-211(5).

If the jurisdiction includes a harbor area or urban water-
front with intensive uses or significant development issues,
work with the Washington state department of natural
resources and port authorities to ensure consistency with har-
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bor area statutes and regulations. Identify measures and strat-
egies to encourage appropriate use of these shoreline areas
while pursuing opportunities for ecological restoration.

(iii) Addressing cumulative impacts in developing
master programs. The principle that regulation of develop-
ment shall achieve no net loss of ecological function requires
that master program policies and regulations address the
cumulative impacts on shoreline ecological functions that
would result from future shoreline development and uses that
are reasonably foreseeable from proposed master programs.
To comply with the general obligation to assure no net loss of
shoreline ecological function, the process of developing the
policies and regulations of a shoreline master program
requires assessment of how proposed policies and regulations
cause and avoid such cumulative impacts.

Evaluating and addressing cumulative impacts shall be
consistent with the guiding principle in WAC 173-26-186
(8)(d). An appropriate evaluation of cumulative impacts on
ecological functions will consider the factors identified in
WAC 173-26-186 (8)(d)(i) through (iii) and the effect on the
ecological functions of the shoreline that are caused by
unregulated activities, development exempt from permitting,
effects such as the incremental impact of residential bulk-
heads, residential piers, or runoff from newly developed
properties. Accordingly, particular attention should be paid
to policies and regulations that address platting or subdivid-
ing of property, laying of utilities, and mapping of streets that
establish a pattern for future development that is to be regu-
lated by the master program.

There are practical limits when evaluating impacts that
are prospective and sometimes indirect. Local government
should rely on the assistance of state agencies and appropri-
ate parties using evaluation, measurement, estimation, or
quantification of impact consistent with the guidance of
RCW 90.58.100(1) and WAC 173-26-201 (2)(a). Policies
and regulations of a master program are not inconsistent with
these guidelines for failing to address cumulative impacts
where a purported impact is not susceptible to being
addressed using an approach consistent with RCW 90.58.100
(D.

Complying with the above guidelines is the way that
master program policies and regulations should be developed
to assure that the commonly occurring and foreseeable cumu-
lative impacts do not cause a net loss of ecological functions
of the shoreline. For such commonly occurring and planned
development, policies and regulations should be designed
without reliance on an individualized cumulative impacts
analysis. Local government shall fairly allocate the burden of
addressing cumulative impacts.

For development projects that may have unanticipatable
or uncommon impacts that cannot be reasonably identified at
the time of master program development, the master program
policies and regulations should use the permitting or condi-
tional use permitting processes to ensure that all impacts are
addressed and that there is no net loss of ecological function
of the shoreline after mitigation.

Similarly, local government shall consider and address
cumulative impacts on other functions and uses of the shore-
line that are consistent with the act. For example, a cumula-
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tive impact of allowing development of docks or piers could
be interference with navigation on a water body.

(iv) Shorelines of statewide significance. If the area
contains shorelines of statewide significance, undertake the
steps outlined in WAC 173-26-251.

(v) Public access. Identify public access needs and
opportunities within the jurisdiction and explore actions to
enhance shoreline recreation facilities, as described in WAC
173-26-221(4).

(vi) Enforcement and coordination with other regula-
tory programs. local governments planning under the
Growth Management Act shall review their comprehensive
plan policies and development regulations to ensure mutual
consistency. In order to effectively administer and enforce
master program provisions, local governments should also
review their current permit review and inspection practices to
identify ways to increase efficiency and effectiveness and to
ensure consistency.

(vii) Water quality and quantity. Identify water qual-
ity and quantity issues relevant to master program provisions,
including those that affect human health and safety. Ata
minimum, consult with appropriate federal, state, tribal, and
local agencies.

(viii) Vegetation conservation. Identify how existing
shoreline vegetation provides ecological functions and deter-
mine methods to ensure protection of those functions. Iden-
tify important ecological functions that have been degraded
through loss of vegetation. Consider the amount of vegetated
shoreline area necessary to achieve ecological objectives.
While there may be less vegetation remaining in urbanized
areas than in rural areas, the importance of this vegetation, in
terms of the ecological functions it provides, is often as great
or even greater than in rural areas due to its scarcity. Identify
measures to ensure that new development meets vegetation
conservation objectives.

(ix) Special area planning. Some shoreline sites or
areas require more focused attention than is possible in the
overall master program development process due to complex
shoreline ecological issues, changing uses, or other unique
features or issues. In these circumstances, the local govern-
ment is encouraged to undertake special area planning. Spe-
cial area planning also may be used to address: Public access,
vegetation conservation, shoreline use compatibility, port
development master planning, ecological restoration, or other
issues best addressed on a comprehensive basis.

The resultant plans may serve as the basis for facilitating
state and local government coordination and permit review.
Special area planning shall provide for public and affected
Indian tribe participation and compliance with all applicable
provisions of the act and WAC 173-26-090 through 173-26-
120.

(e) Establish shoreline policies. Address all of the ele-
ments listed in RCW 90.58.100(2) and all applicable provi-
sions of these guidelines in policies. These policies should be
reviewed for mutual consistency with the comprehensive
plan policies. If there are shorelines of statewide signifi-
cance, ensure that the other comprehensive plan policies
affecting shoreline jurisdiction are consistent with the objec-
tives of RCW 90.58.020 and 90.58.090(4).
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() Establish environment designations. Establish
environment designations and identify permitted uses and
development standards for each environment designation.

Based 6n the inventory in (¢) of this subsection and the
analysis in (d) of this subsection, assign each shoreline seg-
ment an environment designation.

Prepare specific environment designation policies and
regulations.

Review the environment designations for mutual consis-
tency with comprehensive plan land use designations as indi-
cated in WAC 173-26-211(3).

In determining the boundaries and classifications of
environment designations, adhere to the priorities in WAC
173-26-211(5).

(g) Prepare other shoreline regulations. Prepare other
shoreline regulations based on the policies and the analyses
described in this section as necessary to assure consistency
with the guidelines of this chapter. The level of detail of
inventory information and planning analysis will be a consid-
eration in setting shoreline regulations. As a general rule, the
less known about existing resources, the more protective
shoreline master program provisions should be to avoid
unanticipated impacts to shoreline resources. If there is a
question about the extent or condition of an existing ecologi-
cal resource, then the master program provisions shall be suf-
ficient to reasonably assure that the resource is protected in a
manner consistent with the policies of these guidelines.
Local governments may accomplish this by including master
program requirements for an on-site inventory at the time of
project application and performance standard that assure
appropriate protection.

(h) Submit for review and approval. Local govern-
ments are encouraged to work with department personnel
during preparation of the master program and to submit draft
master program provisions to the department for informal
advice and guidance prior to formal submittal.

Local governments shall submit the completed checklist,
as described in WAC 173-26-201 (3)(a), with their master
program amendments proposed for adoption. Master pro-
gram review and formal adoption procedures are described in
Parts I and II of this chapter.

NEW SECTION

WAC 173-26-211 Environment designation system.
(1) Applicability. This section applies to the establishment
of environment designation boundaries and provisions as
described in WAC 173-26-191 (1)(d).

(2) Basic requirements for environment designation
classification and provisions.

(a) Master programs shall contain a system to classify
shoreline areas into specific environment designations. This

classification system shall be based on the existing use pat-

tern, the biological and physical character of the shoreline,
and the goals and aspirations of the community as expressed
through comprehensive plans as well as the criteria in this
section. Each master program'’s classification system shall be
consistent with that described in WAC 173-26 211 (4) and (5)
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unless the alternative proposed provides equal or better
implementation of the act.

(b) An up-to-date and accurate map of the shoreline area
delineating the environment designations and their bound-
aries shall be prepared and maintained in the local govern-
ment office that administers shoreline permits. If it is not fea-
sible to accurately designate individual parcels on a map, the
master program text shall include a clear basis for identifying
the boundaries, physical features, explicit criteria, or "com-
mon" boundary descriptions to accurately define and distin-
guish the environments on the ground. The master program
should also make it clear that in the event of a mapping error,
the jurisdiction will rely upon common boundary descrip-
tions and the criteria contained in RCW 90.58.030(2) and
chapter 173-22 WAC pertaining to determinations of shore-
lands, as amended, rather than the incorrect or outdated map.

(c) To facilitate consistency with land use planning, local
governments planning under chapter 36.70A RCW are
encouraged to illustrate shoreline designations on the com-
prehensive plan future land use map as described in WAC
365-195-300 (2)(d).

(d) Pursuant to RCW 90.58.040, the map should clearly
illustrate what environment designations apply to all shore-
lines of the state as defined in RCW 90.58.030 (2)(c) within
the local government’s jurisdiction in a manner consistent
with WAC 173-26-211 (4) and (5).

(e) The map and the master program should note that all
areas within shoreline jurisdiction that are not mapped and/or
designated are automatically assigned a "rural conservancy”
designation, or "urban conservancy" designation if within a
municipality or urban growth area, or the comparable envi-
ronment designation of the applicable master program until
the shoreline can be redesignated through a master program
amendment.

(f) The following diagram summarizes the components
of the environment designation provisions.

of
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(3) Consistency between shoreline environment des-
ignations and the local comprehensive plan. As noted in
WAC 173-26-191 (1)(e), RCW 90.58.340 requires that poli-
cies for lands adjacent to the shorelines be consistent with the
Shoreline Management Act, implementing rules, and the
applicable master program. Conversely, local comprehen-
sive plans constitute the underlying framework within which
master program provisions should fit. The Growth Manage-
ment Act, where applicable, designates shoreline master pro-
gram policies as an element of the comprehensive plan and
requires that all elements be internally consistent. Chapter
36.70A RCW also requires development regulations to be
consistent with the comprehensive plan.

The following criteria are intended to assist local govern-
ments in evaluating the consistency between master program
environment designation provisions and the corresponding
comprehensive plan elements and development regulations.
In order for shoreline designation provisions, local compre-
hensive plan land use designations, and development regula-
tions to be internally consistent, all three of the conditions
below should be met:

(a) Provisions not precluding one another. The com-
prehensive plan provisions and shoreline environment desig-
nation provisions should not preclude one another. To meet
this criteria, the provisions of both the comprehensive plan
and the master program must be able to be met. Further,
when considered together and applied to any one piece of
property, the master program use policies and regulations and
the local zoning or other use regulations should not conflict in
a manner that all viable uses of the property are precluded.

(b) Use compatibility. Land use policies and regula-
tions should protect preferred shoreline uses from being
impacted by incompatible uses. The intent is to prevent
water-oriented uses, especially water-dependent uses, from
being restricted on shoreline areas because of impacts to
nearby nonwater-oriented uses. To be consistent, master pro-
grams, comprehensive plans, and development regulations
should prevent new uses that are not compatible with pre-
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ferred uses from locating where they may restrict preferred
uses or development.

(c) Sufficient infrastructure. Infrastructure and ser-
vices provided in the comprehensive plan should be suffi-
cient to support allowed shoreline uses. Shoreline uses
should not be allowed where the comprehensive plan does
not provide sufficient roads, utilities, and other services to
support them. Infrastructure plans must also be mutually
consistent with shoreline designations. Where they do exist,
utility services routed through shoreline areas shall not be a
sole justification for more intense development.

(4) General environment designation provisions.

(a) Requirements. For each environment designation,
the shoreline master program shall describe:

(i) Purpose statement. The statement of purpose shall
describe the shoreline management objectives of the designa-
tion in a manner that distinguishes it from other designations.

(ii) Classification criteria. Clearly stated criteria shall
provide the basis for classifying or reclassifying a specific
shoreline area with an environment designation.

(iii) Management policies. These policies shall be in
sufficient detail to assist in the interpretation of the environ-
ment designation regulations and, for jurisdictions planning
under chapter 36.70A RCW, to evaluate consistency with the
local comprehensive plan.

(iv) Regulations. Environment-specific regulations
shall address the following where necessary to account for
different shoreline conditions:

(A) Types of shoreline uses permitted, conditionally per-
mitted, and prohibited;

(B) Building or structure height and bulk limits, set-
backs, maximum density or minimum frontage requirements,
and site development standards; and

(C) Other topics not covered in general use regulations

that are necessary to assure implementation of the purpose of
the environment designation.
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(b) The recommended classification system. The rec-
ommended classification system consists of six basic envi-
ronments: "High-intensity,” "shoreline residential,” "urban
conservancy," "rural conservancy,” "natural,” and "aquatic”
as described in this section and WAC 173-26-211(5). Local
governments should assign all shoreline areas an environ-
ment designation consistent with the corresponding designa-
tion criteria provided for each environment. In delineating
environment designations, local government should assure
that existing shoreline ecological functions are protected with
the proposed pattern and intensity of development. Such des-
ignations should also be consistent with policies for restora-
tion of degraded shorelines.

(c) Alternative systems.

(i) Local governments may establish a different designa-
tion system or may retain their current environment designa-
tions, provided it is consistent with the purposes and policies
of this section and WAC 173-26-211(5).

(ii) Local governments may use "parallel environments”
where appropriate. Parallel environments divide shorelands
into different sections generally running parallel to the shore-
line or along a physical feature such as a bluff or railroad
right of way. Such environments may be useful, for example,
to accommodate resource protection near the shoreline and
existing development further from the shoreline. Where par-
allel environments are used, developments and uses allowed
in one environment should not be inconsistent with the
achieving the purposes of the other.

(5) The designations.

(a) "Natural'' environment.

(i) Purpose. The purpose of the "natural” environment
is to protect those shoreline areas that are relatively free of
human influence or that include intact or minimally degraded
shoreline functions intolerant of human use. These systems
require that only very low intensity uses be allowed in order
to maintain the ecological functions and ecosystem-wide pro-
cesses. Consistent with the policies of the designation, local
government should include planning for restoration of
degraded shorelines within this environment.

(ii) Management policies.

(A) Any use that would substantially degrade the ecolog-
ical functions or natural character of the shoreline area should
not be allowed.

(B) The following new uses should not be allowed in the
"natural” environment:

» Commercial uses.

« Industrial uses.

.» Nonwater-oriented recreation.

« Roads, utility corridors, and parking areas that can be
located outside of "natural” designated shorelines.

(C) Single-family residential development may be
allowed as a conditional use within the "natural” environment
if the density and intensity of such use is limited as necessary
to protect ecological functions and be consistent with the pur-
pose of the environment.

(D) Commercial forestry may be allowed as a condi-
tional use in the "natural” environment provided it meets the
conditions of the State Forest Practices Act and its imple-
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menting rules and is conducted in a manner consistent with
the purpose of this environment designation.

(E) Agricultural uses of a very low intensity nature may
be consistent with the natural environment when such use is
subject to appropriate limitations or conditions to assure that
the use does not expand or alter practices in a manner incon-
sistent with the purpose of designation.

(F) Scientific, historical, cultural, educational research
uses, and low-intensity water-oriented recreational access
uses may be allowed provided that no significant ecological
impact on the area will result.

(G) New development or significant vegetation removal
that would reduce the capability of vegetation to perform nor-
mal ecological functions should not be allowed. Do not
allow the subdivision of property in a configuration that, to
achieve its intended purpose, will require significant vegeta-
tion removal or shoreline modification that adversely impacts
ecological functions. That is, each new parcel must be able to
support its intended development without significant ecolog-
ical impacts to the shoreline ecological functions.

(iii) Designation criteria. A "natural” environment des-
ignation should be assigned to shoreline areas if any of the
following characteristics apply:

(A) The shoreline is ecologically intact and therefore
currently performing an important, irreplaceable function or
ecosystem-wide process that would be damaged by human
activity;

(B) The shoreline is considered to represent ecosystems
and geologic types that are of particular scientific and educa-
tional interest; or

(C) The shoreline is unable to support new development
or uses without significant adverse impacts to ecological
functions or risk to human safety.

Such shoreline areas include largely undisturbed por-
tions of shoreline areas such as wetlands, estuaries, unstable
bluffs, coastal dunes, spits, and ecologically intact shoreline
habitats. Shorelines inside or outside urban growth areas may
be designated as "natural.”

Ecologically intact shorelines, as used here, means those
shoreline areas that retain the majority of their natural shore-
line functions, as evidenced by the shoreline configuration
and the presence of native vegetation. Generally, but not nec-
essarily, ecologically intact shorelines are free of structural
shoreline modifications, structures, and intensive human
uses. In forested areas, they generally include native vegeta-
tion with diverse plant communities, multiple canopy layers,
and the presence of large woody debris available for recruit-
ment to adjacent water bodies. Recognizing that there is a
continuum of ecological conditions ranging from near natural
conditions to totally degraded and contaminated sites, this
term is intended to delineate those shoreline areas that pro-
vide valuable functions for the larger aquatic and terrestrial
environments which could be lost or significantly reduced by
human development. Whether or not a shoreline is ecologi-
cally intact is determined on a case-by-case basis.

The term "ecologically intact shorelines" applies to all
shoreline areas meeting the above criteria ranging from larger
reaches that may include multiple properties to small areas
located within a single property.
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Areas with significant existing agriculture lands should
not be included in the "natural" designation, except where the
existing agricultural operations involve very low intensity
uses where there is no significant impact on natural ecologi-
cal functions, and where the intensity or impacts associated
with such agriculture activities is unlikely to expand in a
manner inconsistent with the "natural” designation.

(b) "Rural conservancy' environment.

(i) Purpose. The purpose of the "rural conservancy”
environment is to protect ecological functions, conserve
existing natural resources and valuable historic and cultural
areas in order to provide for sustained resource use, achieve
natural flood plain processes, and provide recreational oppor-
tunities. Examples of uses that are appropriate in a "rural
conservancy” environment include low-impact outdoor rec-
reation uses, timber harvesting on a sustained-yield basis,
agricultural uses, aquaculture, low-intensity residential
development and other natural resource-based low-intensity
uses.

(ii) Management policies.

(A) Uses in the "rural conservancy” environment should
be limited to those which sustain the shoreline area’s physical
and biological resources and uses of a nonpermanent nature
that do not substantially degrade ecological functions or the
rural or natural character of the shoreline area.

Except as noted, commercial and industrial uses should
not be allowed. Agriculture, commercial forestry, and aquac-
ulture when consistent with provisions of this chapter may be
allowed. Low-intensity, water-oriented commercial and
industrial uses may be permitted in the limited instances
where those uses have located in the past or at unique sites in
rural communities that possess shoreline conditions and ser-
vices to support the development.

Water-dependent and water-enjoyment recreation facili-
ties that do not deplete the resource over time, such as boating
facilities, angling, hunting, wildlife viewing trails, and swim-
ming beaches, are preferred uses, provided significant
adverse impacts to the shoreline are mitigated.

Mining is a unique use as a result of its inherent linkage
to geology. Therefore, mining and related activities may be
an appropriate use within the rural conservancy environment
when conducted in a manner consistent with the environment
policies and the provisions of WAC 173-26-241 (3)(h) and
when located consistent with mineral resource lands designa-
tion criteria pursuant to RCW 36.70A.170 and WAC 365-
190-070.

(B) Developments and uses that would substantially
degrade or permanently deplete the biological resources of
the area should not be allowed.

(C) Construction of new structural shoreline stabilization
and flood control works should only be allowed where there
is a documented need to protect an existing structure or eco-
logical functions and mitigation is applied, consistent with
WAC 173-26-231. New development should be designed
and located to preclude the need for such work.

(D) Residential development standards shall ensure no
net loss of shoreline ecological functions and should preserve
the existing character of the shoreline consistent with the pur-
pose of the environment. As a general matter, meeting this
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provision will require density, lot coverage, vegetation con-
servation and other provisions.

Scientific studies support density or lot coverage limita-
tion standards that assure that development will be limited to
a maximum of ten percent total impervious surface area
within the lot or parcel, will maintain the existing hydrologic
character of the shoreline. However, an alternative standard
developed based on scientific information that meets the pro-
visions of this chapter and accomplishes the purpose of the
environment designation may be used.

Master programs may allow greater lot coverage to allow
development of lots legally created prior to the adoption of a
master program prepared under these guidelines. In these
instances, master programs shall include measures to assure
protection of ecological functions to the extent feasible such
as requiring that lot coverage is minimized and vegetation is
conserved.

(E) New shoreline stabilization, flood control measures,
vegetation removal, and other shoreline modifications should
be designed and managed consistent with these guidelines to
ensure that the natural shoreline functions are protected.
Such shoreline modification should not be inconsistent with
planning provisions for restoration of shoreline ecological
functions.

(iif) Designation criteria. Assign a "rural conservancy"
environment designation to shoreline areas outside incorpo-
rated municipalities and outside urban growth areas, as
defined by RCW 36.70A.110, if any of the following charac-
teristics apply:

(A) The shoreline is currently supporting lesser-intensity
resource-based uses, such as agriculture, forestry, or recre-
ational uses, or is designated agricultural or forest lands pur-
suant to RCW 36.70A.170;

(B) The shoreline is currently accommodating residen-
tial uses outside urban growth areas and incorporated cities or
towns;

(C) The shoreline is supporting human uses but subject
to environmental limitations, such as properties that include
or are adjacent to steep banks, feeder bluffs, or flood plains or
other flood-prone areas;

(D) The shoreline is of high recreational value or with
unique historic or cultural resources; or

(E) The shoreline has low-intensity water-dependent
uses.

Areas designated in a local comprehensive plan as "rural
areas of more intense development,” as provided for in chap-
ter 36.70A RCW, may be designated an alternate shoreline
environment, provided it is consistent with the objectives of
the Growth Management Act and this chapter. "Master
planned resorts” as described in RCW 36.70A.360 may be
designated an alternate shoreline environment, provided the
applicable master program provisions do not allow signifi-
cant ecological impacts.

Lands that may otherwise qualify for designation as rural
conservancy and which are designated as "mineral resource
lands" pursuant to RCW 36.70A.170 and WAC 365-190-070
may be assigned a designation within the "rural conservancy”
environment that allows mining and associated uses in addi-
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tion to other uses consistent with the rural conservancy envi-
ronment.

(c) "Aquatic" environment.

(i) Purpose. The purpose of the "aquatic” environment
is to protect, restore, and manage the unique characteristics
and resources of the areas waterward of the ordinary high-
water mark.

(ii) Management policies.

(A) Allow new over-water structures only for water-
dependent uses, public access, or ecological restoration.

(B) The size of new over-water structures should be lim-
ited to the minimum necessary to support the structure’s
intended use.

(C) In order to reduce the impacts of shoreline develop-
ment and increase effective use of water resources, multiple
use of over-water facilities should be encouraged.

(D) All developments and uses on navigable waters or
their beds should be located and designed to minimize inter-
ference with surface navigation, to consider impacts to public
views, and to allow for the safe, unobstructed passage of fish
and wildlife, particularly those species dependent on migra-
tion.

(E) Uses that adversely impact the ecological functions
of critical saltwater and freshwater habitats should not be
allowed except where necessary to achieve the objectives of
RCW 90.58.020, and then only when their impacts are miti-
gated according to the sequence described in WAC 173-26-
201 (2)(e) as necessary to assure no net loss of ecological
functions.

(F) Shoreline uses and modifications should be designed
and managed to prevent degradation of water quality and
alteration of natural hydrographic conditions.

(iii) Designation criteria. Assign an "aquatic” environ-
ment designation to lands waterward of the ordinary high-
water mark.

Local governments may designate submerged and inter-
tidal lands with shoreland designations (e.g., "high-intensity"
or "rural conservancy") if the management policies and
objectives for aquatic areas are met. In this case, the designa-
tion system used must provide regulations for managing sub-
merged and intertidal lands that are clear and consistent with
the "aquatic” environment management policies in this chap-
ter. Additionally, local governments may assign an "aquatic”
environment designation to wetlands.

(d) "High-intensity'' environment.

(i) Purpose. The purpose of the "high-intensity” envi-
ronment is to provide for high-intensity water-oriented com-
mercial, transportation, and industrial uses while protecting
existing ecological functions and restoring ecological func-
tions in areas that have been previously degraded.

(i) Management policies.

(A) In regulating uses in the "high-intensity” environ-
ment, first priority should be given to water-dependent uses.
Second priority should be given to water-related and water-
enjoyment uses. Nonwater-oriented uses should not be
allowed except as part of mixed use developments. Nonwa-
ter-oriented uses may also be allowed in limited situations
where they do not conflict with or limit opportunities for
water-oriented uses or on sites where there is no direct access
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to the shoreline. Such specific situations should be identified
in shoreline use analysis or special area planning, as
described in WAC 173-26-200 (3)(d).

If an analysis of water-dependent use needs as described
in WAC 173-26-201 (3)(d)(ii) demonstrates the needs of
existing and envisioned water-dependent uses for the plan-
ning period are met, then provisions allowing for a mix of
water-dependent and nonwater-dependent uses may be estab-
lished. If those shoreline areas also provide ecological func-
tions, apply standards to assure no net loss of those functions.

(B) Full utilization of existing urban areas should be
achieved before further expansion of intensive development
is allowed. Reasonable long-range projections of regional
economic need should guide the amount of shoreline desig-
nated "high-intensity." However, consideration should be
given to the potential for displacement of nonwater-oriented
uses with water-oriented uses when analyzing full utilization
of urban waterfronts and before considering expansion of
such areas.

(C) Policies and regulations shall assure no net loss of
shoreline ecological functions as a result of new develop-
ment. Where applicable, new development shall include
environmental cleanup and restoration of the shoreline to
comply in accordance with any relevant state and federal law.

(D) Where feasible, visual and physical public access
should be required as provided for in WAC 173-26-221
@Xd.

(E) Aesthetic Objectives should be implemented by
means such as sign control regulations, appropriate develop-
ment siting, screening and architectural standards, and main-
tenance of natural vegetative buffers.

(iii) Designation criteria. Assign a "high-intensity”
environment designation to shoreline areas within incorpo-
rated municipalities, urban growth areas, and industrial or
commercial "rural areas of more intense development,” as
described by RCW 36.70A.070, if they currently support or
are suitable and planned for high-intensity water-dependent
uses related to commerce, transportation, or navigation.

(e) "Urban conservancy'' environment.

(i) Purpose. The purpose of the "urban conservancy”
environment is to protect and restore ecological functions of
open space, flood plain and other sensitive lands where they
exist in urban and developed settings, while allowing a vari-
ety of compatible uses.

(ii) Management policies.

(A) Uses that preserve the natural character of the area or
promote preservation of open space, flood plain or sensitive
lands either directly or over the long term should be the pri-
mary allowed uses. Uses that result in restoration of ecolog-
ical functions should be allowed if the use is otherwise com-
patible with the purpose of the environment and the setting.

(B) Standards should be established for shoreline stabili-
zation measures, vegetation conservation, water quality, and
shoreline modifications within the "urban conservancy” des-
ignation. These standards shall ensure that new development
does not result in a net loss of shoreline ecological functions
or further degrade other shoreline values.
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(C) Public access and public recreation objectives should
be implemented whenever feasible and significant ecological
impacts can be mitigated.

(D) Water-oriented uses should be given priority over
nonwater-oriented uses. For shoreline areas adjacent to com-
mercially navigable waters, water-dependent uses should be
given highest priority.

(E) Mining is a unique use as a result of its inherent link-
age to geology. Therefore, mining and related activities may
be an appropriate use within the urban conservancy environ-
ment when conducted in a manner consistent with the envi-
ronment policies and the provisions of WAC 173-26-240
(3)(h) and when located consistent with mineral resource
lands designation criteria pursuant to RCW 36.70A.170 and
WAC 365-190-070. ‘

(iii) Designation criteria. Assign an "urban conser-
vancy" environment designation to shoreline areas appropri-
ate and planned for development that is compatible with
maintaining or restoring of the ecological functions of the
area, that are not generally suitable for water-dependent uses
and that lie in incorporated municipalities, urban growth
areas, or commercial or industrial "rural areas of more intense
development" if any of the following characteristics apply:

(A) They are suitable for water-related or water-enjoy-
ment uses;

(B) They are open space, flood plain or other sensitive
areas that should not be more intensively developed;

(C) They have potential for ecological restoration;

(D) They retain important ecological functions, even
though partially developed; or

(E) They have the potential for development that is com-
patible with ecological restoration.

Lands that may otherwise qualify for designation as
urban conservancy and which are designated as "mineral
resource lands” pursuant to RCW 36.70A.170 and WAC 365-
190-070 may be assigned a designation within the "urban
conservancy” environment that allows mining and associated
uses in addition to other uses consistent with the urban con-
servancy environment.

(f) "'Shoreline residential'’ environment.

(i) Purpose. The purpose of the "shoreline residential”
environment is to accommodate residential development and
appurtenant structures that are consistent with this chapter.
An additional purpose is to provide appropriate public access
and recreational uses.

(ii) Management policies.

(A) Standards for density or minimum frontage width,
setbacks, lot coverage limitations, buffers, shoreline stabili-
zation, vegetation conservation, critical area protection, and
water quality shall be set to assure no net loss of shoreline
ecological functions, taking into account the environmental
limitations and sensitivity of the shoreline area, the level of
infrastructure and services available, and other comprehen-
sive planning considerations.

Local governments may establish two or more different
"shoreline residential” environments to accommodate differ-
ent shoreline densities or conditions, provided both environ-
ments adhere to the provisions in this chapter.
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(B) Multifamily and multilot residential and recreational
developments should provide public access and joint use for
community recreational facilities.

(C) Access, utilities, and public services should be avail-
able and adequate to serve existing needs and/or planned
future development.

(D) Commercial development should be limited to
water-oriented uses.

(iii) Designation criteria. Assign a "shoreline residen-
tial" environment designation to shoreline areas inside urban
growth areas, as defined in RCW 36.70A.110, incorporated
municipalities, "rural areas of more intense development,” or
"master planned resorts,” as described in RCW 36.70A.360,
if they are predominantly single-family or multifamily resi-
dential development or are planned and platted for residential
development.

NEW SECTION

WAC 173-26-221 General master program provi-
sions. The provisions of this section shall be applied either
generally to all shoreline areas or to shoreline areas that meet
the specified criteria of the provision without regard to envi-
ronment designation. These provisions address certain ele-
ments as required by RCW 90.58.100(2) and implement the
principles as established in WAC 173-26-186.

(1) Archaeological and historic resources.

(a) Applicability. The following provisions apply to
archaeological and historic resources that are either recorded
at the state historic preservation office and/or by local juris-
dictions or have been inadvertently uncovered. Archaeolog-
ical sites located both in and outside shoreline jurisdiction are
subject to chapter 27.44 RCW (Indian graves and records)
and chapter 27.53 RCW (Archaeological sites and records)
and development or uses that may impact such sites shall
comply with chapter 25-48 WAC as well as the provisions of
this chapter.

(b) Principles. Due to the limited and irreplaceable
nature of the resource(s), prevent the destruction of or dam-
age to any site having historic, cultural, scientific, or educa-
tional value as identified by the appropriate authorities,
including affected Indian tribes, and the office of archaeology
and historic preservation.

(c) Standards. Local shoreline master programs shall
include policies and regulations to protect historic, archaeo-
logical, and cultural features and qualities of shorelines and
implement the following standards. A local government may
reference historic inventories or regulations. Contact the
office of archaeology and historic preservation and affected
Indian tribes for additional information.

(i) Require that developers and property owners immedi-
ately stop work and notify the local government, the office of
archaeology and historic preservation and affected Indian
tribes if archaeological resources are uncovered during exca-
vation.

(ii) Require that permits issued in areas documented to
contain archaeological resources require a site inspection or
evaluation by a professional archaeologist in coordination
with affected Indian tribes.
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(2) Critical areas.

(a) Applicability. Pursuant to the provisions of RCW
90.58.090(4) as amended by chapter 321, Laws of 2003
(ESHB 1933), shoreline master programs must provide for
management of critical areas located within the shorelines of
the state:

(i) In 2 manner consistent with these guidelines; and

(ii) In a manner that provides a level of protection to crit-
ical areas within the shoreline area that is at least equal to that
provided by the local government’s critical area regulations
adopted pursuant to the Growth Management Act for areas
other than shorelines.

The provisions of this subsection and subsection (3) of
this section, flood hazard reduction, shall be applied to criti-
cal areas, as defined by chapter 36.70A RCW within the
shorelines of the state. Implementation of RCW 90.58.020
includes the management of critical areas in the shoreline in
order to protect human health and safety and the state’s natu-
ral resources. RCW 36.70A.030 defines critical areas as
stated below:

"“Critical areas" include the following areas and eco-
systems:

(a) Wetlands; (b) areas with a critical recharging effect
on aquifers used for potable waters; (c) fish and wildlife hab-
itat conservation areas; (d) frequently flooded areas; and (e)
geologically hazardous areas."

The provisions of WAC 365-190-080, to the extent con-
sistent with these provisions, are also applicable to and pro-
vide further definition of critical area categories and manage-
ment policies.

(b) Principles. Local master programs, when addressing
critical areas, shall implement the following principles:

(i) Shoreline master programs shall adhere to the stan-
dards established in the following sections, unless it is dem-
onstrated through scientific and technical information as pro-
vided in RCW 90.58.100(1) and as described in WAC 173-
26-201 (2)(a) that an alternative approach provides better
resource protection.

(ii) In addressing issues related to critical areas, use sci-
entific and technical information, as described in WAC 173-
26-201 (2)(a). Local government should be aware of parallel
requirements of the Growth Management Act regarding best
available science, which are provided for in chapter 36.70A
RCW. The role of ecology in reviewing master program pro-
visions for critical areas in shorelines of the state will be
based on the Shoreline Management Act and these guide-
lines.

(iii) In protecting and restoring critical areas within
shoreline jurisdiction, integrate the full spectrum of planning
and regulatory measures, including the comprehensive plan,
interlocal watershed plans, local development regulations,
and state, tribal, and federal programs.

(iv) The planning objectives of shoreline management
provisions for critical areas shall be the protection of existing
ecological functions and ecosystem-wide processes and res-
toration of degraded ecological functions and ecosystem-
wide processes. The regulatory provisions for critical areas
shall protect existing ecological functions and ecosystem-
wide processes.
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(v) Promote human uses and values that are compatible
with the other objectives of this section, such as public access
and aesthetic values, provided they do not significantly
adversely impact ecological functions.

(vi) Implement, where applicable and consistent with the
objectives of the Shoreline Management Act, the minimum
guidelines in WAC 365-190-080 and assure that the protec-
tion afforded to critical areas within the shorelines of the state
is at least equal to the level of protection provided for non-
shoreline critical areas within any one jurisdiction.

(c) Standards. When preparing master program provi-
sions for critical areas, local governments should implement
the following standards and the provisions of WAC 365-190-
080 and use scientific and technical information, as provided
for in WAC 173-26-201 (2)(a).

In reviewing the critical areas segment of a master pro-
gram, the department of ecology shall first assure consistency
with these standards, and shall then assure that the master
program also provides protection of critical areas that is at
least equal to the protection provided by the local govern-
ments approved and valid critical area regulations in effect at
the time of submittal of the SMP.

In conducting the review for equivalency with local reg-
ulations, the department shall not further evaluate the ade-
quacy of the local critical area regulations. Incorporation of
the approved and valid critical area regulations in effect at the
time of submittal by reference as provided in WAC 173-26-
191 (2)(b) shall be decmed to meet the requirement for equiv-
alency.

Note that provisions for frequently flooded areas are
included in WAC 173-26-221(3).

(i) Wetlands.

(A) Wetland use regulations. Local governments -

should consult the department’s technical guidance docu-
ments on wetlands.

Regulations shall address the following uses to achieve,
at a minimum, no net loss of wetland area and functions,
including lost time when the wetland does not perform the
function:

» The removal, excavation, grading, or dredging of soil,
sand, gravel, minerals, organic matter, or material of any
kind;

* The dumping, discharging, or filling with any material,
including discharges of storm water and domestic, commer-
cial, or industrial wastewater;

* The draining, flooding, or disturbing of the water level,
duration of inundation, or water table;

* The driving of pilings;

* The placing of obstructions;

* The construction, reconstruction, demolition, or expan-
sion of any structure;

* Significant vegetation removal, provided that these
activities are not part of a forest practice governed under
chapter 76.09 RCW and its rules;

* Other uses or development that results in a significant
ecological impact to the physical, chemical, or biological
characteristics of wetlands; or

* Activities reducing the functions of buffers described
in (c)(i)(D) of this subsection.
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(B) Wetland rating or categorization. Wetlands shall
be categorized based on the rarity, irreplaceability, or sensi-
tivity to disturbance of a wetland and the functions the wet-
land provides. Local governments should either use the
Washington state wetland rating system, Eastern or Western
Washington version as appropriate, or they should develop
their own, regionally specific, scientifically based method for
categorizing wetlands. Wetlands should be categorized to
reflect differences in wetland quality and function in order to
tailor protection standards appropriately. A wetland catego-
rization method is not a substitute for a function assessment
method, where detailed information on wetland functions is
needed.

(C) Alterations to wetlands. Master program provi-
sions addressing alterations to wetlands shall be consistent
with the policy of no net loss of wetland area and functions,
wetland rating, scientific and technical information, and the
mitigation priority sequence defined in WAC 173-26-020.

(D) Buffers. Master programs shall contain require-
ments for buffer zones around wetlands. Buffer requirements
shall be adequate to ensure that wetland functions are pro-
tected and maintained in the long term. Requirements for
buffer zone widths and management shall take into account
the ecological functions of the wetland, the characteristics
and setting of the buffer, the potential impacts associated
with the adjacent land use, and other relevant factors.

(E) Mitigation. Master programs shall contain wetland
mitigation requirements that are consistent with WAC 173-
26-201 (2)(e) and which are based on the wetland rating.

(F) Compensatory mitigation. Compensatory mitiga-
tion shall be allowed only after mitigation sequencing is
applied and higher priority means of mitigation are deter-
mined to be infeasible.

Requirements for compensatory mitigation must include
provisions for:

(I) Mitigation replacement ratios or a similar method of
addressing the following:

» The risk of failure of the compensatory mitigation
action;

» The length of time it will take the compensatory mitiga-
tion action to adequately replace the impacted wetland func-
tions and values;

* The gain or loss of the type, quality, and quantity of the
ecological functions of the compensation wetland as com-
pared with the impacted wetland.

(IT) Establishment of performance standards for evaluat-
ing the success of compensatory mitigation actions;

(0I) Establishment of long-term monitoring and report-
ing procedures to determine if performance standards are
met; and

(IV) Establishment of long-term protection and manage-
ment of compensatory mitigation sites.

Credits from a certified mitigation bank may be used to
compensate for unavoidable impacts.

(ii) Geologically hazardous areas. Development in
designated geologically hazardous areas shall be regulated in
accordance with the following:

(A) Consult minimum guidelines for geologically haz-
ardous areas, WAC 365-190-080(4).
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(B) Do not allow new development or the creation of
new lots that would cause foreseeable risk from geological
conditions to people or improvements during the life of the
development.

(C) Do not allow new development that would require
structural shoreline stabilization over the life of the develop-
ment. Exceptions may be made for the limited instances
where stabilization is necessary to protect allowed uses
where no alternative locations are available and no net loss of
ecological functions will result. The stabilization measures
shall conform to WAC 173-26-231.

(D) Where no alternatives, including relocation or recon-
struction of existing structures, are found to be feasible, and
less expensive than the proposed stabilization measure, stabi-
lization structures or measures to protect existing primary
residential structures may be allowed in strict conformance
with WAC 173-26-231 requirements and then only if no net
loss of ecological functions will result.

(iii) Critical saltwater habitats.

(A) Applicability. Critical saltwater habitats include all
kelp beds, eelgrass beds, spawning and holding areas for for-
age fish, such as herring, smelt and sandlance, commercial
and recreational shellfish beds, mudflats, intertidal habitats
with vascular plants, and areas with which priority species
have a primary association. Critical saltwater habitats require
a higher level of protection due to the important ecological
functions they provide. Ecological functions of marine
shorelands can affect the viability of critical saltwater habi-
tats. Therefore, effective protection and restoration of critical
saltwater habitats should integrate management of shorelands
as well as submerged areas.

(B) Principles. Master programs shall include policies
and regulations to protect critical saltwater habitats and
should implement planning policies and programs to restore
such habitats. Planning for critical saltwater habitats shall
incorporate the participation of state resource agencies to
assure consistency with other legislatively created programs
in addition to local and regional government entities with an
interest such as port districts. Affected Indian tribes shall
also be consulted. Local governments should review relevant
comprehensive management plan policies and development
regulations for shorelands and adjacent lands to achieve con-
sistency as directed in RCW 90.58.340. Local governments
should base management planning on information provided
by state resource agencies and affected Indian tribes unless
they demonstrate that they possess more accurate and reliable
information.

The management planning should include an evaluation
of current data and trends regarding the following:

* Available inventory and collection of necessary data
regarding physical characteristics of the habitat, including
upland conditions, and any information on species population
trends;

* Terrestrial and aquatic vegetation;

* The level of human activity in such areas, including the
presence of roads and level of recreational types (passive or
active recreation may be appropriate for certain areas and
habitats);

* Restoration potential;
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* Tributaries and small streams flowing into marine
waters;

* Dock and bulkhead construction, including an inven-
tory of bulkheads serving no protective purpose;

* Conditions and ecological functions in the near-shore
area;

* Uses surrounding the critical saltwater habitat areas
that may negatively impact those areas, including permanent
or occasional upland, beach, or over-water uses; and

* An analysis of what data gaps exist and a strategy for
gaining this information.

The management planning should address the following,
where applicable:

* Protecting a system of fish and wildlife habitats with
connections between larger habitat blocks and open spaces
and restoring such habitats and connections where they are
degraded;

» Protecting existing and restoring degraded riparian and
estuarine ecosystems, especially salt marsh habitats;

« Establishing adequate buffer zones around these areas
to separate incompatible uses from the habitat areas;

* Protecting existing and restoring degraded near-shore
habitat;

» Protecting existing and restoring degraded or lost
salmonid habitat;

* Protecting existing and restoring degraded upland eco-
logical functions important to critical saltwater habitats,
including riparian vegetation;

* Improving water quality;

* Protecting existing and restoring degraded sediment
inflow and transport regimens; and

» Correcting activities that cause excessive sediment
input where human activity has led to mass wasting.

Local governments, in conjunction with state resource
agencies and affected Indian tribes, should classify critical
saltwater habitats and protect and restore seasonal ranges and
habitat elements with which federal-listed and state-listed
endangered, threatened, and priority species have a primary
association and which, if altered, may reduce the likelihood
that a species will maintain its population and reproduce over
the long term.

Local governments, in conjunction with state resource
agencies and affected Indian tribes, should determine which
habitats and species are of local importance.

All public and private tidelands or bedlands suitable for
shellfish harvest shall be classified as critical areas. Local
governments should consider both commercial and recre-
ational shellfish areas. Local governments should review the
Washington department of health classification of commer-
cial and recreational shellfish growing areas to determine the
existing condition of these areas. Further consideration
should be given to the vulnerability of these areas to contam-
ination or potential for recovery. Shellfish protection dis-
tricts established pursuant to chapter 90.72 RCW shall be
included in the classification of critical shellfish areas. Local
governments shall classify kelp and eelgrass beds identified
by the department of natural resources' aquatic resources
division, the department, and affected Indian tribes as critical
saltwater habitats.
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Comprehensive saltwater habitat management planning
should identify methods for monitoring conditions and adapt-
ing management practices to new information.

(C) Standards. Docks, bulkheads, bridges, fill, floats,
jetties, utility crossings, and other human-made structures
shall not intrude into or over critical saltwater habitats except
when all of the conditions below are met:

* The public’s need for such an action or structure is
clearly demonstrated and the proposal is consistent with pro-
tection of the public trust, as embodied in RCW 90.58.020;

* Avoidance of impacts to critical saltwater habitats by
an alternative alignment or location is not feasible or would
result in unreasonable and disproportionate cost to accom-
plish the same genera! purpose;

* The project including any required mitigation, will
result in no net loss of ecological functions associated with
critical saltwater habitat.

* The project is consistent with the state's interest in
resource protection and species recovery.

Private, noncommercial docks for individual residential
or community use may be authorized provided that:

* Avoidance of impacts to critical saltwater habitats by
an alternative alignment or location is not feasible;

* The project including any required mitigation, will
result in no net loss of ecological functions associated with
critical saltwater habitat.

Until an inventory of critical saltwater habitat has been
done, shoreline master programs shail condition all over-
water and near-shore developments in marine and estuarine
waters with the requirement for an inventory of the site and
adjacent beach sections to assess the presence of critical salt-
water habitats and functions. The methods and extent of the
inventory shall be consistent with accepted research method-
ology. At a minimum, local governments should consult
with department technical assistance materials for guidance.

(iv) Critical freshwater habitats.

(A) Applicability. The following applies to master pro-
gram provisions affecting critical freshwater habitats, includ-
ing those portions of streams, rivers, wetlands, and lakes,
their associated channel migration zones, and flood plains
designated as such.

(B) Principles. Many ecological functions of river and
stream corridors depend both on continuity and connectivity
along the length of the shoreline and on the conditions of the
surrounding lands on either side of the river channel. Envi-
ronmental degradation caused by development such as
improper storm water sewer or industrial outfalls, unman-
aged clearing and grading, or runoff from buildings and park-
ing lots within the watershed, can degrade ecological func-
tions downstream. Likewise, gradual destruction or loss of
the vegetation, alteration of runoff quality and quantity along
the corridor resulting from incremental flood plain develop-
ment can raise water temperatures and alter hydrographic
conditions and degrade other ecological functions, thereby
making the corridor inhospitable for priority species and sus-
ceptible to catastrophic flooding, droughts, landslides and
channel changes. These conditions also threaten human
health, safety, and property. Long stretches of river and
stream shorelines have been significantly altered or degraded
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in this manner. Therefore, effective management of river and
stream corridors depends on:

(I) Planning for protection, and restoration where appro-
priate, along the entire length of the corridor from river head-
waters to the mouth; and

(II) Regulating uses and development within the stream
channel, associated channel migration zone, wetlands, and
the flood plain, to the extent such areas are in the shoreline
jurisdictional area, as necessary to assure no net loss of eco-
logical functions associated with the river or stream corri-
dors, including the associated hyporheic zone, results from
new development.

As part of a comprehensive approach to management of
critical freshwater habitat and other river and stream values,
local governments should integrate master program provi-
sions, including those for shoreline stabilization, fill, vegeta-
tion conservation, water quality, flood hazard reduction, and
specific uses, to protect human health and safety and to pro-
tect and restore the corridor’s ecological functions and eco-
system-wide processes.

Applicable master programs shall contain provisions to
protect hydrologic connections between water bodies, water
courses, and associated wetlands. Restoration planning
should include incentives and other means to restore water
connections that have been impeded by previous develop-
ment.

Master program provisions for river and stream corridors
should, where appropriate, be based on the information from
comprehensive watershed management planning where
available.

(C) Standards. Master programs shall implement the
following standards within shoreline jurisdiction:

() Provide for the protection of ecological functions
associated with critical freshwater habitat as necessary to
assure no net loss.

(II) Where appropriate, integrate protection of critical
freshwater habitat, protection with flood hazard reduction
and other river and stream management provisions.

(III) Include provisions that facilitate authorization of
appropriate restoration projects.

(IV) Provide for the implementation of the principles
identified in (c)(iv)(B) of this subsection.

(3) Flood hazard reduction.

(a) Applicability. The following provisions apply to
actions taken to reduce flood damage or hazard and to uses,
development, and shoreline modifications that may increase
flood hazards. Flood hazard reduction measures may consist
of nonstructural measures, such as setbacks, land use con-
trols, wetland restoration, dike removal, use relocation, bio-
technical measures, and storm water management programs,
and of structural measures, such as dikes, levees, revetments,
floodwalls, channel realignment, and elevation of structures
consistent with the National Flood Insurance Program. Addi-
tional relevant critical area provisions are in WAC 173-26-
221(2).

(b) Principles. Flooding of rivers, streams, and other
shorelines is a natural process that is affected by factors and
land uses occurring throughout the watershed. Past land use
practices have disrupted hydrological processes and
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increased the rate and volume of runoff, thereby exacerbating
flood hazards and reducing ecological functions. Flood haz-
ard reduction measures are most effective when integrated
into comprehensive strategies that recognize the natural
hydrogeological and biological processes of water bodies.
Over the long term, the most effective means of flood hazard
reduction is to prevent or remove development in flood-prone
areas, to manage storm water within the flood plain, and to
maintain or restore river and stream system’s natural hydro-
logical and geomorphological processes.

Structural flood hazard reduction measures, such as dik-
ing, even if effective in reducing inundation in a portion of
the watershed, can intensify flooding elsewhere. Moreover,
structural flood hazard reduction measures can damage eco-
logical functions crucial to fish and wildlife species, bank sta-
bility, and water quality. Therefore, structural flood hazard
reduction measures shall be avoided whenever possible.
‘When necessary, they shall be accomplished in a manner that
assures no net loss of ecological functions and ecosystem-
wide processes.

The dynamic physical processes of rivers, including the
movement of water, sediment and wood, cause the river
channel in some areas to move laterally, or "migrate,” over
time. This is a natural process in response to gravity and
topography and allows the river to release energy and distrib-
ute its sediment load. The area within which a river channel
is likely to move over a period of time is referred to as the
channel migration zone (CMZ) or the meander belt. Scien-
tific examination as well as experience has demonstrated that
interference with this natural process often has unintended
consequences for human users of the river and its valley such
as increased or changed flood, sedimentation and erosion pat-
terns. It also has adverse effects on fish and wildlife through
loss of critical habitat for river and riparian dependent spe-
cies. Failing to recognize the process often leads to damage
to, or loss of, structures and threats to life safety.

Applicable shoreline master programs should include
provisions to limit development and shoreline modifications
that would result in interference with the process of channel
migration that may cause significant adverse impacts to prop-
erty or public improvements and/or result in a net loss of eco-
logical functions associated with the rivers and streams. (See
also (c) of this subsection.)

The channel migration zone should be established to
identify those areas with a high probability of being subject to
channel movement based on the historic record, geologic
character and evidence of past migration. It should also be
recognized that past action is not a perfect predictor of the
future and that human and natural changes may alter migra-
tion patterns. Consideration should be given to such changes
that may have occurred and their effect on future migration
patterns.

For management purposes, the extent of likely migration
along a stream reach can be identified using evidence of
active stream channel movement over the past one hundred
years. Evidence of active movement can be provided from
historic and current aerial photos and maps and may require
field analysis of specific channel and valley bottom charac-
teristics in some cases. A time frame of one hundred years
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was chosen because aerial photos, maps and field evidence
can be used to evaluate movement in this time frame.

In some cases, river channels are prevented from normal
or historic migration by human-made structures or other
shoreline modifications. The definition of channel migration
zone indicates that in defining the extent of a CMZ, local
governments should take into account the river’s characteris-
tics and its surroundings. Unless otherwise demonstrated
through scientific and technical information, the following
characteristics should be considered when establishing the
extent of the CMZ for management purposes:

» Within incorporated municipalities and urban growth
areas, areas separated from the active river channel by legally
existing artificial channel constraints that limit channel
movement should not be considered within the channel
migration zone.

* All areas separated from the active channel by a legally
existing artificial structure(s) that is likely to restrain channel
migration, including transportation facilities, built above or
constructed to remain intact through the one hundred-year
flood, should not be considered to be in the channel migration
zone.

* In areas outside incorporated municipalities and urban
growth areas, channel constraints and flood control structures
built below the one hundred-year flood elevation do not nec-
essarily restrict channel migration and should not be consid-
ered to limit the channel migration zone unless demonstrated
otherwise using scientific and technical information.

Master programs shali implement the following princi-
ples:

(i) Where feasible, give preference to nonstructural flood
hazard reduction measures over structural measures.

(ii) Base shoreline master program flood hazard reduc-
tion provisions on applicable watershed management plans,
comprehensive flood hazard management plans, and other
comprehensive planning efforts, provided those measures are
consistent with the Shoreline Management Act and this chap-
ter.

(iii) Consider integrating master program flood hazard
reduction provisions with other regulations and programs,
including (if applicable):

» Storm water management plans;

» Flood plain regulations, as provided for in chapter
86.16 RCW;

» Critical area ordinances and comprehensive plans, as
provided in chapter 36.70A RCW; and

« The National Flood Insurance Program.

(iv) Assure that flood hazard protection measures do not
result in a net loss of ecological functions associated with the
rivers and streams.

(v) Plan for and facilitate returning river and stream cor-
ridors to more natural hydrological conditions. Recognize
that seasonal flooding is an essential natural process.

(vi) When evaluating alternate flood control measures,
consider the removal or relocation of structures in flood-
prone areas.

(vii) Local governments are encouraged to plan for and
facilitate removal of artificial restrictions to natural channel
migration, restoration of off channel hydrological connec-
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tions and return river processes to a more natural state where
feasible and appropriate.

(c) Standards. Master programs shall implement the
following standards within shoreline jurisdiction:

(i) Development in flood plains should not significantly
or cumulatively increase flood hazard or be inconsistent with
a comprehensive flood hazard management plan adopted pur-
suant to chapter 86.12 RCW, provided the plan has been
adopted after 1994 and approved by the department. New
development or new uses in shoreline jurisdiction, including
the subdivision of land, should not be established when it
would be reasonably foreseeable that the development or use
would require structural flood hazard reduction measures
within the channel migration zone or floodway. The follow-
ing uses and activities may be appropriate and/or necessary
within the channel migration zone or floodway:

* Actions that protect or restore the ecosystem-wide pro-
cesses or ecological functions.

* Forest practices in compliance with the Washington
State Forest Practices Act and its implementing rules.

* Existing and ongoing agricultural practices, provided
that no new restrictions to channel movement occur.

* Mining when conducted in a manner consistent with
the environment designation and with the provisions of WAC
173-26-241 (3)(h).

* Bridges, utility lines, and other public utility and trans-
portation structures where no other feasible alternative exists
or the alternative would result in unreasonable and dispropor-
tionate cost. Where such structures are allowed, mitigation
shall address impacted functions and processes in the
affected section of watershed or drift cell.

* Repair and maintenance of an existing legal use, pro-
vided that such actions do not cause significant ecological
impacts or increase flood hazards to other uses.

* Development with a primary purpose of protecting or
restoring ecological functions and ecosystem-wide pro-
cesses.

* Modifications or additions to an existing nonagricul-
tural legal use, provided that channel migration is not further
limited and that the new development includes appropriate
protection of ecological functions.

* Development in incorporated municipalities and desig-
nated urban growth areas, as defined in chapter 36.70A
RCW, where existing structures prevent active channel
movement and flooding.

* Measures to reduce shoreline erosion, provided that it
is demonstrated that the erosion rate exceeds that which
would normally occur in a natural condition, that the measure
does not interfere with fluvial hydrological and geomorpho-
logical processes normally acting in natural conditions, and
that the measure includes appropriate mitigation of impacts
to ecological functions associated with the river or stream.

(ii) Allow new structural flood hazard reduction mea-
sures in shoreline jurisdiction only when it can be demon-
strated by a scientific and engineering analysis that they are
necessary to protect existing development, that nonstructural
measures are not feasible, that impacts on ecological func-
tions and priority species and habitats can be successfully
mitigated so as to assure no net loss, and that appropriate veg-
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etation conservation actions are undertaken consistent with
WAC 173-26-221(5).

Structural flood hazard reduction measures shall be con-
sistent with an adopted comprehensive flood hazard manage-
ment plan approved by the department that evaluates cumula-
tive impacts to the watershed system.

(iii) Place new structural flood hazard reduction mea-

sures landward of the associated wetlands, and designated

vegetation conservation areas, except for actions that
increase ecological functions, such as wetland restoration, or
as noted below. Provided that such flood hazard reduction
projects be authorized if it is determined that no other alterna-
tive to reduce flood hazard to existing development is feasi-
ble. The need for, and analysis of feasible alternatives to,
structural improvements shall be documented through a geo-
technical analysis.

(iv) Require that new structural public flood hazard
reduction measures, such as dikes and levees, dedicate and
improve public access pathways unless public access
improvements would cause unavoidable health or safety haz-
ards to the public, inherent and unavoidable security prob-
lems, unacceptable and unmitigable significant ecological
impacts, unavoidable conflict with the proposed use, or a cost
that is disproportionate and unreasonable to the total long-
term cost of the development.

(v) Require that the removal of gravel for flood manage-
ment purposes be consistent with an adopted flood hazard
reduction plan and with this chapter and allowed only after a
biological and geomorphological study shows that extraction
has a long-term benefit to flood hazard reduction, does not
result in a net loss of ecological functions, and is part of a
comprehensive flood management solution.

(4) Public access.

(a) Applicability. Public access includes the ability of
the general public to reach, touch, and enjoy the water’s edge,
to travel on the waters of the state, and to view the water and
the shoreline from adjacent locations. Public access provi-
sions below apply to all shorelines of the state unless stated
otherwise.

(b) Principles. Local master programs shall:

(i) Promote and enhance the public interest with regard
to rights to access waters held in public trust by the state
while protecting private property rights and public safety.

(ii) Protect the rights of navigation and space necessary
for water-dependent uses.

(iii) To the greatest extent feasible consistent with the
overall best interest of the state and the people generally, pro-
tect the public’s opportunity to enjoy the physical and aes-
thetic qualities of shorelines of the state, including views of
the water.

(iv) Regulate the design, construction, and operation of
permitted uses in the shorelines of the state to minimize, inso-
far as practical, interference with the public’s use of the water.

(c) Planning process to address public access. Local
governments should plan for an integrated shoreline area
public access system that identifies specific public needs and
opportunities to provide public access. Such a system can
often be more effective and economical than applying uni-
form public access requirements to all development. This
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planning should be integrated with other relevant comprehen-
sive plan elements, especially transportation and recreation.
The planning process shall also comply with all relevant con-
stitutional and other legal limitations that protect private
property rights.

Where a port district or other public entity has incorpo-
rated public access planning into its master plan through an
open public process, that plan may serve as a portion of the
local government’s public access planning, provided it meets
the provisions of this chapter. The planning may also justify
more flexible off-site or special area public access provisions
in the master program. Public participation requirements in
WAC 173-26-201 (3)(b)(i) apply to public access planning.

At a minimum, the public access planning should result
in public access requirements for shoreline permits, recom-
mended projects, port master plans, and/or actions to be taken
to develop public shoreline access to shorelines on public
property. The planning should identify a variety of shoreline
access opportunities and circulation for pedestrians (includ-
ing disabled persons), bicycles, and vehicles between shore-
line access points, consistent with other comprehensive plan
elements.

(d) Standards. Shoreline master programs should
implement the following standards:

(i) Based on the public access planning described in (c)
of this subsection, establish policies and regulations that pro-
tect and enhance both physical and visual public access. The
master program shall address public access on public lands.
The master program should seek to increase the amount and
diversity of public access to the state’s shorelines consistent
with the natural shoreline character, property rights, public
rights under the Public Trust Doctrine, and public safety.

(ii) Require that shoreline development by public enti-
ties, including local governments, port districts, state agen-
cies, and public utility districts, include public access mea-
sures as part of each development project, unless such access
is shown to be incompatible due to reasons of safety, security,
or impact to the shoreline environment. Where public access
planning as described in WAC 173-26-221 (4)(c) demon-
strates that a more effective public access system can be
achieved through alternate means, such as focusing public
access at the most desirable locations, local governments may
institute master program provisions for public access based
on that approach in lieu of uniform site-by-site public access
requirements.

(iii) Provide standards for the dedication and improve-
ment of public access in developments for water-enjoyment,
water-related, and nonwater-dependent uses and for the sub-
division of land into more than four parcels. In these cases,
public access should be required except:

(A) Where the local government provides more effective
public access through a public access planning process
described in WAC 173-26-221 (4)(c).

(B) Where it is demonstrated to be infeasible due to rea-
sons of incompatible uses, safety, security, or impact to the
shoreline environment or due to constitutional or other legal
limitations that may be applicable.

In determining the infeasibility, undesirability, or incom-
patibility of public access in a given situation, local govern-
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ments shall consider alternate methods of providing public
access, such as off-site improvements, viewing platforms,
separation of uses through site planning and design, and
restricting hours of public access.

(C) For individual single-family residences not part of a
development planned for more than four parcels.

(iv) Adopt provisions, such as maximum height limits,
setbacks, and view corridors, to minimize the impacts to
existing views from public property or substantial numbers of
residences. Where there is an irreconcilable conflict between
water-dependent shoreline uses or physical public access and
maintenance of views from adjacent properties, the water-
dependent uses and physical public access shall have priority,
unless there is a compelling reason to the contrary.

(v) Assure that public access improvements do not result
in a net loss of shoreline ecological functions.

(5) Shoreline vegetation conservation.

(a) Applicability. Vegetation conservation includes
activities to protect and restore vegetation along or near
marine and freshwater shorelines that contribute to the eco-
logical functions of shoreline areas. Vegetation conservation
provisions include the prevention or restriction of plant clear-
ing and earth grading, vegetation restoration, and the control
of invasive weeds and nonnative species.

Unless otherwise stated, vegetation conservation does
not include those activities covered under the Washington
State Forest Practices Act, except for conversion to other uses
and those other forest practice activities over which local
governments have authority. As with all master program pro-
visions, vegetation conservation provisions apply even to
those shoreline uses and developments that are exempt from
the requirement to obtain a permit. Like other master pro-
gram provisions, vegetation conservation standards do not
apply retroactively to existing uses and structures, such as
existing agricultural practices.

(b) Principles. The intent of vegetation conservation is
to protect and restore the ecological functions and ecosystem-
wide processes performed by vegetation along shorelines.
Vegetation conservation should also be undertaken to protect
human safety and property, to increase the stability of river
banks and coastal bluffs, to reduce the need for structural
shoreline stabilization measures, to improve the visual and
aesthetic qualities of the shoreline, to protect plant and ani-
mal species and their habitats, and to enhance shoreline uses.

Master programs shall include: Planning provisions that
address vegetation conservation and restoration, and regula-
tory provisions that address conservation of vegetation; as
necessary to assure no net loss of shoreline ecological func-
tions and ecosystem-wide processes, to avoid adverse
impacts to soil hydrology, and to reduce the hazard of slope
failures or accelerated erosion.

Local governments should address ecological functions
and ecosystem-wide processes provided by vegetation as
described in WAC 173-26-201 (3)(d)(i).

Local governments may implement these objectives
through a variety of measures, where consistent with Shore-
line Management Act policy, including clearing and grading
regulations, setback and buffer standards, critical area regula-
tions, conditional use requirements for specific uses or areas,
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mitigation requirements, incentives and nonregulatory pro-
grams.

In establishing vegetation conservation regulations, local
governments must use available scientific and technical
information, as described in WAC 173-26-201 (2)(a). Ata
minimum, local governments should consult shoreline man-
agement assistance materials provided by the department and
Management Recommendations for Washington’s Priority
Habitats, prepared by the Washington state department of
fish and wildlife where applicable.

Current scientific evidence indicates that the length,
width, and species composition of a shoreline vegetation
community contribute substantively to the aquatic ecological
functions. Likewise, the biota within the aquatic environ-
ment is essential to ecological functions of the adjacent
upland vegetation. The ability of vegetated areas to provide
critical ecological functions diminishes as the length and
width of the vegetated area along shorelines is reduced.
When shoreline vegetation is removed, the narrower the area
of remaining vegetation, the greater the risk that the functions
will not be performed.

In the Pacific Northwest, aquatic environments, as well
as their associated upland vegetation and wetlands, provide
significant habitat for a myriad of fish and wildlife species.
Healthy environments for aquatic species are inseparably
linked with the ecological integrity of the surrounding terres-
trial ecosystem. For example, a nearly continuous corridor of
mature forest characterizes the natural riparian conditions of
the Pacific Northwest. Riparian corridors along marine
shorelines provide many of the same functions as their fresh-
water counterparts. The most commonly recognized func-
tions of the shoreline vegetation include, but are not limited
to:

* Providing shade necessary to maintain the cool temper-
atures required by salmonids, spawning forage fish, and other
aquatic biota.

* Providing organic inputs critical for aquatic life.

* Providing food in the form of various insects and other
benthic macroinvertebrates.

* Stabilizing banks, minimizing erosion, and reducing
the occurrence of landslides. The roots of trees and other
riparian vegetation provide the bulk of this function.

* Reducing fine sediment input into the aquatic environ-
ment through storm water retention and vegetative filtering.

* Filtering and vegetative uptake of nutrients and pollut-
ants from ground water and surface runoff.

* Providing a source of large woody debris into the
aquatic system. Large woody debris is the primary structural
element that functions as a hydraulic roughness element to
moderate flows. Large woody debris also serves a pool-
forming function, providing critical salmonid rearing and ref-
uge habitat. Abundant large woody debris increases aquatic
diversity and stabilization.

* Regulation of microclimate in the stream-riparian and
intertidal corridors.

* Providing critical wildlife habitat, including migration
corridors and feeding, watering, rearing, and refugia areas.

Sustaining different individual functions requires differ-
ent widths, compositions and densities of vegetation. The
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importance of the different functions, in turn, varies with the
type of shoreline setting. For example, in forested shoreline
settings, periodic recruitment of fallen trees, especially coni-
fers, into the stream channel is an important attribute, critical
to natural stream channel maintenance. Therefore, vegetated
areas along streams which once supported or could in the
future support mature trees should be wide enough to accom-
plish this periodic recruitment process.

Woody vegetation normally classed as trees may not be
a natural component of plant communities in some environ-
ments, such as in arid climates and on coastal dunes. In these
instances, the width of a vegetated area necessary to achieve
the full suite of vegetation-related shoreline functions may
not be related to vegetation height.

Local governments should identify which ecological
processes and functions are important to the local aquatic and
terrestrial ecology and conserve sufficient vegetation to
maintain them. Such vegetation conservation areas are not
necessarily intended to be closed to use and development but
should provide for management of vegetation in a manner
adequate to assure no net loss of shoreline ecological func-
tions.

(c) Standards. Master programs shall implement the
following requirements in shoreline jurisdiction.

Establish vegetation conservation standards that imple-
ment the principles in WAC 173-26-221 (5)(b). Methods to
do this may include setback or buffer requirements, clearing
and grading standards, regulatory incentives, environment
designation standards, or other master program provisions.
Selective pruning of trees for safety and view protection may
be allowed and the removal of noxious weeds should be
authorized.

Additional vegetation conservation standards for spe-
cific uses are included in WAC 173-26-241(3).

(6) Water quality, storm water, and nonpoint pollution.

(a) Applicability. The following section applies to all
development and uses in shorelines of the state, as defined in
WAC 173-26-020, that affect water quality.

(b) Principles. Shoreline master programs shall, as
stated in RCW 90.58.020, protect against adverse impacts to
the public health, to the land and its vegetation and wildlife,
and to the waters of the state and their aquatic life, through
implementation of the following principles:

(i) Prevent impacts to water quality and storm water
quantity that would result in a net loss of shoreline ecological
functions, or a significant impact to aesthetic qualities, or rec-
reational opportunities.

(ii) Ensure mutual consistency between shoreline man-
agement provisions and other regulations that address water
quality and storm water quantity, including public health,
storm water, and water discharge standards. The regulations
that are most protective of ecological functions shall apply.

(c) Standards. Shoreline master programs shall include
provisions to implement the principles of this section.

NEW SECTION

WAC 173-26-231 Shoreline modifications. (1) Appli-
cability. Local governments are encouraged to prepare mas-
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modifications and shoreline uses. Shoreline modifications
are generally related to construction of a physical element
such as a dike, breakwater, dredged basin, or fill, but they can
include other actions such as clearing, grading, application of
chemicals, or significant vegetation removal. Shoreline mod-
ifications usually are undertaken in support of or in prepara-
tion for a shoreline use; for example, fill (shoreline modifica-
tion) required for a cargo terminal (industrial use) or dredg-
ing (shoreline modification) to allow for a marina (boating
facility use).

The provisions in this section apply to all shoreline mod-
ifications within shoreline jurisdiction.

(2) General principles applicable to all shoreline modi-
fications. Master programs shall implement the following
principles:

(a) Allow structural shoreline modifications only where
they are demonstrated to be necessary to support or protect an
allowed principal structure or a legally existing shoreline use
that is in danger of loss or substantial damage or are neces-
sary for reconfiguration of the shoreline for mitigation or
enhancement purposes.

(b) Reduce the adverse effects of shoreline modifications
and, as much as possible, limit shoreline modifications in
number and extent.

(c) Allow only shoreline modifications that are appropri-
ate to the specific type of shoreline and environmental condi-
tions for which they are proposed. ‘

(d) Assure that shoreline modifications individually and
cumulatively do not result in a net loss of ecological func-
tions. This is to be achieved by giving preference to those
types of shoreline modifications that have a lesser impact on
ecological functions and requiring mitigation of identified
impacts resulting from shoreline modifications.

(e) Where applicable, base provisions on scientific and
technical information and a comprehensive analysis of drift
cells for marine waters or reach conditions for river and
stream systems. Contact the department for available drift
cell characterizations.

(f) Plan for the enhancement of impaired ecological
functions where feasible and appropriate while accommodat-
ing permitted uses. As shoreline modifications occur, incor-
porate all feasible measures to protect ecological shoreline
functions and ecosystem-wide processes.

(2) Avoid and reduce significant ecological impacts
according to the mitigation sequence in WAC 173-26-201
2)(©).

(3) Provisions for specific shoreline modifications.

(a) Shoreline stabilization.

(i) Applicability.  Shoreline stabilization includes
actions taken to address erosion impacts to property and
dwellings, businesses, or structures caused by natural pro-
cesses, such as-current, flood, tides, wind, or wave action.
These actions include structural and nonstructural methods.

Nonstructural methods include building setbacks, relo-‘
cation of the structure to be protected, ground water manage-
ment, planning and regulatory measures to avoid the need for
structural stabilization.

ter program provisions that distinguish between shoreline ‘
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(i) Principles. Shorelines are by nature unstable,
although in varying degrees. Erosion and accretion are natu-
ral processes that provide ecological functions and thereby
contribute to sustaining the natural resource and ecology of
the shoreline. Human use of the shoreline has typically led to
hardening of the shoreline for various reasons including
reduction of erosion or providing useful space at the shore or
providing access to docks and piers. The impacts of harden-
ing any one property may be minimal but cumulatively the
impact of this shoreline modification is significant.

Shoreline hardening typically results in adverse impacts
to shoreline ecological functions such as:

+ Beach starvation. Sediment supply to nearby beaches
is cut off, leading to "starvation" of the beaches for the gravel,
sand, and other fine-grained materials that typically consti-
tute a beach.

+ Habitat degradation. Vegetation that shades the upper
beach or bank is eliminated, thus degrading the value of the
shoreline for many ecological functions, including spawning
habitat for salmonids and forage fish.

« Sediment impoundment. As a result of shoreline hard-
ening, the sources of sediment on beaches (eroding "feeder"
bluffs) are progressively lost and longshore transport is
diminished. This leads to lowering of down-drift beaches,
the narrowing of the high tide beach, and the coarsening of
beach sediment. As beaches become more coarse, less prey
for juvenile fish is produced. Sediment starvation may lead
to accelerated erosion in down-drift arcas.

» Exacerbation of erosion. The hard face of shoreline
armoring, particularly concrete bulkheads, reflects wave
energy back onto the beach, exacerbating erosion.

» Ground water impacts. Erosion control structures often
raise the water table on the landward side, which leads to
higher pore pressures in the beach itself. In some cases, this
may lead to accelerated erosion of sand-sized material from
the beach.

e Hydraulic impacts. Shoreline armoring generally
increases the reflectivity of the shoreline and redirects wave
energy back onto the beach. This leads to scouring and low-
ering of the beach, to coarsening of the beach, and to ultimate
failure of the structure.

* Loss of shoreline vegetation. Vegetation provides
important "softer" erosion control functions. Vegetation is
also critical in maintaining ecological functions.

» Loss of large woody debris. Changed hydraulic
regimes and the loss of the high tide beach, along with the
prevention of natural erosion of vegetated shorelines, lead to
the loss of beached organic material. This material can
increase biological diversity, can serve as a stabilizing influ-
ence on natural shorelines, and is habitat for many aquatic-
based organisms, which are, in turn, important prey for larger
organisms.

* Restriction of channel movement and creation of side
channels. Hardened shorelines along rivers slow the move-
ment of channels, which, in turn, prevents the input of larger
woody debris, gravels for spawning, and the creation of side
channels important for juvenile salmon rearing, and can
result in increased floods and scour.
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Additionally, hard structures, especially vertical walls,
often create conditions that lead to failure of the structure. In
time, the substrate of the beach coarsens and scours down to
bedrock or a hard clay. The footings of bulkheads are
exposed, leading to undermining and failure. This process is
exacerbated when the original cause of the erosion and
"need" for the bulkhead was from upland water drainage
problems. Failed bulkheads and walls adversely impact
beach aesthetics, may be a safety or navigational hazard, and
may adversely impact shoreline ecological functions.

"Hard" structural stabilization measures refer to those
with solid, hard surfaces, such as concrete bulkheads, while
"soft” structural measures rely on less rigid materials, such as
biotechnical vegetation measures or beach enhancement.
There is a range of measures varying from soft to hard that
include:

* Vegetation enhancement;

* Upland drainage control;

* Biotechnical measures;

* Beach enhancement;

* Anchor trees; '

* Gravel placement;

* Rock revetments;

* Gabions;

*» Concrete groins;

* Retaining walls and bluff walls;

¢ Bulkheads; and

* Seawalls.

Generally, the harder the construction measure, the
greater the impact on shoreline processes, including sediment
transport, geomorphology, and biological functions.

Structural shoreline stabilization often results in vegeta-
tion removal and damage to near-shore habitat and shoreline
corridors. Therefore, master program shoreline stabilization
provisions shall also be consistent with WAC 173-26-221(5),
vegetation conservation, and where applicable, WAC 173-
26-221(2), critical areas.

In order to implement RCW 90.58.100(6) and avoid or
mitigate adverse impacts to shoreline ecological functions
where shoreline alterations are necessary to protect single-
family residences and principal appurtenant structures in dan-
ger from active shoreline erosion, master programs should
include standards setting forth the circumstances under which
alteration of the shoreline is permitted, and for the design and
type of protective measures and devices.

(iii) Standards. In order to avoid the individual and
cumulative net loss of ecological functions attributable to
shoreline stabilization, master programs shall implement the
above principles and apply the following standards:

(A) New development should be located and designed to
avoid the need for future shoreline stabilization to the extent
feasible. Subdivision of land must be regulated to assure that
the lots created will not require shoreline stabilization in
order for reasonable development to occur using geotechnical
analysis of the site and shoreline characteristics. New devel-
opment on steep slopes or bluffs shall be set back sufficiently
to ensure that shoreline stabilization is unlikely to be neces-
sary during the life of the structure, as demonstrated by a geo-
technical analysis. New development that would require
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shoreline stabilization which causes significant impacts to
adjacent or down-current properties and shoreline areas
should not be allowed.

(B) New structural stabilization measures shall not be
allowed except when necessity is demonstrated in the follow-
ing manner:

(I) To protect existing principal structures:

+ New or enlarged structural shoreline stabilization mea-
sures for an existing principal structure, including residences,
should not be allowed unless there is conclusive evidence,
documented by a geotechnical analysis, that the structure is in
danger from shoreline erosion caused by tidal action, cur-
rents, or waves. Normal sloughing, erosion of steep bluffs, or
shoreline erosion itself, without a scientific or geotechnical
analysis, is not demonstration of need. The geotechnical
analysis should evaluate on-site drainage issues and address
drainage problems away from the shoreline edge before con-
sidering structural shoreline stabilization.

» The erosion control structure will not result in a net loss
of shoreline ecological functions.

(ID) In support of new nonwater-dependent development,
including single-family residences, when all of the conditions
below apply:

+» The erosion is not being caused by upland conditions,
such as the loss of vegetation and drainage.

« Nonstructural measures, such as placing the develop-
ment further from the shoreline, planting vegetation, or
installing on-site drainage improvements, are not feasible or
not sufficient.

+ The need to protect primary structures from damage
due to erosion is demonstrated through a geotechnical report.
The damage must be caused by natural processes, such as
tidal action, currents, and waves.

» The erosion control structure will not result in a net loss
of shoreline ecological functions.

(HII) In support of water-dependent development when
all of the conditions below apply:

» The erosion is not being caused by upland conditions,
such as the loss of vegetation and drainage.

+» Nonstructural measures, planting vegetation, or install-
ing on-site drainage improvements, are not feasible or not
sufficient.

» The need to protect primary structures from damage
due to erosion is demonstrated through a geotechnical report.

« The erosion control structure will not result in a net loss
of shoreline ecological functions.

(IV) To protect projects for the restoration of ecological
functions or hazardous substance remediation projects pursu-
ant to chapter 70.105D RCW when all of the conditions
below apply:

« Nonstructural measures, planting vegetation, or install-
ing on-site drainage improvements, are not feasible or not
sufficient.

» The erosion control structure will not result in a net loss
of shoreline ecological functions.

(C) An existing shoreline stabilization structure may be
replaced with a similar structure if there is a demonstrated
need to protect principal uses or structures from erosion
caused by currents, tidal action, or waves.
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» The replacement structure should be designed, located,
sized, and constructed to assure no net loss of ecological
functions.

» Replacement walls or bulkheads shall not encroach
waterward of the ordinary high-water mark or existing struc-
ture unless the residence was occupied prior to January 1,
1992, and there are overriding safety or environmental con-
cerns. In such cases, the replacement structure shall abut the
existing shoreline stabilization structure.

» Where a net loss of ecological functions associated
with critical saltwater habitats would occur by leaving the
existing structure, remove it as part of the replacement mea-
sure.

» Soft shoreline stabilization measures that provide resto-
ration of shoreline ecological functions may be permitted
waterward of the ordinary high-water mark.

» For purposes of this section standards on shoreline sta-
bilization measures, "replacement” means the construction of
a new structure to perform a shoreline stabilization function
of an existing structure which can no longer adequately serve
its purpose. Additions to or increases in size of existing
shoreline stabilization measures shall be considered new
structures.

(D) Geotechnical reports pursuant to this section that
address the need to prevent potential damage to a primary
structure shall address the necessity for shoreline stabiliza-
tion by estimating time frames and rates of erosion and report
on the urgency associated with the specific situation. As a
general matter, hard armoring solutions should not be autho-
rized except when a report confirms that there is a significant
possibility that such a structure will be damaged within three
years as a result of shoreline erosion in the absence of such
hard armoring measures, or where waiting until the need is
that immediate, would foreclose the opportunity to use mea-
sures that avoid impacts on ecological functions. Thus,
where the geotechnical report confirms a need to prevent
potential damage to a primary structure, but the need is not as
immediate as the three years, that report may still be used to
justify more immediate authorization to protect against ero-
sion using soft measures.

(E) When any structural shoreline stabilization measures
are demonstrated to be necessary, pursuant to above provi-
sions.

« Limit the size of stabilization measures to the minimum
necessary. Use measures designed to assure no net loss of
shoreline ecological functions. Soft approaches shall be used
unless demonstrated not to be sufficient to protect primary
structures, dwellings, and businesses.

» Ensure that publicly financed or subsidized shoreline

erosion control measures do not restrict appropriate public -

access to the shoreline except where such access is deter-
mined to be infeasible because of incompatible uses, safety,
security, or harm to ecological functions. See public access
provisions; WAC 173-26-221(4). Where feasible, incorpo-
rate ecological restoration and public access improvements
into the project.

» Mitigate new erosion control measures, including
replacement structures, on feeder bluffs or other actions that
affect beach sediment-producing areas to avoid and, if that is
not possible, to minimize adverse impacts to sediment con-
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veyance systems. Where sediment conveyance systems cross
jurisdictional boundaries, local governments should coordi-
nate shoreline management efforts. If beach erosion is threat-
ening existing development, local governments should adopt
master program provisions for a beach management district
or other institutional mechanism to provide comprehensive
mitigation for the adverse impacts of erosion control mea-
sures.

(F) For erosion or mass wasting due to upland condi-
tions, see WAC 173-26-221 (2)(c)(ii).

(b) Piers and docks. New piers and docks shall be
allowed only for water-dependent uses or public access. As
used here, a dock associated with a single-family residence is
a water-dependent use provided that it is designed and
intended as a facility for access to watercraft and otherwise
complies with the provisions of this section. Pier and dock
construction shall be restricted to the minimum size neces-
sary to meet the needs of the proposed water-dependent use.
Water-related and water-enjoyment uses may be allowed as
part of mixed-use development on over-water structures
where they are clearly auxiliary to and in support of water-
dependent uses, provided the minimum size requirement
needed to meet the water-dependent use is not violated.

New pier or dock construction, excluding docks acces-
sory to single-family residences, should be permitted only
when the applicant has demonstrated that a specific need
exists to support the intended water-dependent uses. If a port
district or other public or commercial entity involving water-
dependent uses has performed a needs analysis or compre-
hensive master plan projecting the future needs for pier or
dock space, and if the plan or analysis is approved by the
local government and consistent with these guidelines, it may
serve as the necessary justification for pier design, size, and
construction. The intent of this provision is to allow ports
and other entities the flexibility necessary to provide for
existing and future water-dependent uses.

Where new piers or docks are allowed, master programs
should contain provisions to require new residential develop-
ment of two or more dwellings to provide joint use or com-
munity dock facilities, when feasible, rather than allow indi-
vidual docks for each residence.

Piers and docks, including those accessory to single-
family residences, shall be designed and constructed to avoid
or, if that is not possible, to minimize and mitigate the
impacts to ecological functions, critical areas resources such
as eelgrass beds and fish habitats and processes such as cur-
rents and littoral drift. See WAC 173-26-221 (2)(c)(iii) and
(iv). Master programs should require that structures be made
of materials that have been approved by applicable state
agencies.

(c) Fill. Fills shall be located, designed, and constructed
to protect shoreline ecological functions and ecosystem-wide
processes, including channel migration.

Fills waterward of the ordinary high-water mark shall be
allowed only when necessary to support a water-dependent
use, public access, cleanup and disposal of contaminated sed-
iments as part of an interagency environmeptal clean-up plan,
disposal of dredged material considered suitable under, and
conducted in accordance with, the Puget Sound Dredge Dis-
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posal Agreement, mitigation action, environmental restora-
tion, beach nourishment or enhancement project. Fills water-
ward of the ordinary high-water mark for any use except eco-
logical restoration should require a conditional use permit.

(d) Breakwaters, jetties, groins, and weirs. Breakwa-
ters, jetties, groins, and weirs located waterward of the ordi-
nary high-water mark shall be allowed only where necessary
to support water-dependent uses, public access, shoreline sta-
bilization, or other specific public purpose. Breakwaters, jet-
ties, groins, weirs, and similar structures should require a
conditional use permit, except for those structures installed to
protect or restore ecological functions, such as woody debris
installed in streams. Breakwaters, jetties, groins, and weirs
shall be designed to protect critical areas and shall provide for
mitigation according to the sequence defined in WAC 173-
26-201 (2)(e).

(e) Beach and dunes management. Washington’s
beaches and their associated dunes lie along the Pacific
Ocean coast between Point Grenville and Cape Disappoint-
ment, and as shorelines of statewide significance are man-
dated to be managed from a statewide perspective by the act.
Beaches and dunes within shoreline jurisdiction shall be
managed to conserve, protect, where appropriate develop,
and where appropriate restore the resources and benefits of
coastal beaches. Beaches and dunes should also be managed
to reduce the hazard to human life and property from natural
or human-induced actions associated with these areas.

Shoreline master programs in coastal marine areas shall
provide for diverse and appropriate use of beach and dune
areas consistent with their ecological, recreational, aesthetic,
and economic values, and consistent with the natural limita-
tions of beaches, dunes, and dune vegetation for develop-
ment. Coastal master programs shall institute development
setbacks from the shoreline to prevent impacts to the natural,
functional, ecological, and aesthetic qualities of the dune.

"Dune modification" is the removal or addition of mate-
rial to a dune, the reforming or reconfiguration of a dune, or
the removal or addition of vegetation that will alter the dune’s
shape or sediment migration. Dune modification may be pro-
posed for a number of purposes, including protection of prop-
erty, flood and storm hazard reduction, erosion prevention,
and ecological restoration.

Coastal dune modification shall be allowed only consis-
tent with state and federal flood protection standards and
when it will not result in a net loss of shoreline ecological
functions or significant adverse impacts to other shoreline
resources and values.

Dune modification to protect views of the water shall be
allowed only on properties subdivided and developed prior to
the adoption of the master program and where the view is
completely obstructed for residences or water-enjoyment
uses and where it can be demonstrated that the dunes did not
obstruct views at the time of original occupancy, and then
only in conformance with the above provisions.

(f) Dredging and dredge material disposal. Dredging
and dredge material disposal shall be done in a manner which
avoids or minimizes significant ecological impacts and
impacts which cannot be avoided should be mitigated in a
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manner that assures no net loss of shoreline ecological func-
tions.

New development should be sited and designed to avoid
or, if that is not possible, to minimize the need for new and
maintenance dredging. Dredging for the purpose of estab-
lishing, expanding, or relocating navigation channels and
basins should be allowed only when significant ecological
impacts are minimized and when mitigation is provided.
Maintenance dredging of established navigation channels
and basins should be restricted to maintaining previously
dredged and/or existing authorized location, depth, and width
unless necessary to improve navigation.

Dredging waterward of the ordinary high-water mark for
the primary purpose of obtaining fill material shall not be
allowed, except when the material is necessary for the resto-
ration of ecological functions. When allowed, the site where

the fill is to be placed must be located waterward of the ordi-

nary high-water mark. The project must be either associated
with a MTCA or CERCLA habitat restoration project or, if
approved through a shoreline conditional use permit, any
other significant habitat enhancement project. Master pro-
grams should include provisions for uses of suitable dredge
material that benefit shoreline resources. Where applicable,
master programs should provide for the implementation of
adopted regional interagency dredge material management
plans or watershed management planning.

Disposal of dredge material into river channel migration
zones within shoreline jurisdiction but outside harbor areas
shall be discouraged. In the limited instances where it is
allowed, such disposal shall require a conditional use permit.

() Shoreline habitat and natural systems enhance-
ment projects. Shoreline habitat and natural systems
enhancement projects include those activities proposed and
conducted specifically for the purpose of establishing, restor-
ing, or enhancing habitat for priority species in shorelines.

Master programs should include provisions fostering
habitat and natural system enhancement projects. Such
projects may include shoreline modification actions such as
modification of vegetation, shoreline stabilization, dredging,
and filling, provided that the primary purpose of such actions
is clearly restoration of the natural character and ecological
functions of the shoreline. Master program provisions should
assure that the projects address legitimate restoration needs
and priorities and facilitate implementation of the restoration
plan developed pursuant to WAC 173-26-201 @)h).

NEW SECTION

WAC 173-26-241 Shoreline uses. (1) Applicability.
The provisions in this section apply to specific common uses
and types of development to the extent they occur within
shoreline jurisdiction. Master programs should include these,
where applicable, and should include specific use provisions
for other common uses and types of development in the juris-
diction. All uses and development must be consistent with
the provisions of the environment designation in which they
are located and the general regulations of the master program.
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(2) General use provisions.

(a) Principles. Shoreline master programs shall imple-
ment the following principles:

(i) Establish a system of use regulations and environment
designation provisions consistent with WAC 173-26-201
(2)(d) and 173-26-211 that gives preference to those uses that
are consistent with the control of pollution and prevention of
damage to the natural environment, or are unique to or depen-
dent upon uses of the state’s shoreline areas.

(ii) Ensure that all shoreline master program provisions
concerning proposed development of property are estab-
lished, as necessary, to protect the public’s health, safety, and
welfare, as well as the land and its vegetation and wildlife,
and to protect property rights while implementing the poli-
cies of the Shoreline Management Act.

(iii) Reduce use conflicts by including provisions to pro-
hibit or apply special conditions to those uses which are not
consistent with the control of pollution and prevention of
damage to the natural environment or are not unique to or
dependent upon use of the state’s shoreline. In implementing
this provision, preference shall be given first to water-depen-
dent uses, then to water-related uses and water-enjoyment
uses.

(iv) Establish use regulations designed to assure no net
loss of ecological functions associated with the shoreline.

(b) Conditional uses.

(i) Master programs shall define the types of uses and
development that require shoreline conditional use permits
pursuant to RCW 90.58.100(5). Requirements for a condi-
tional use permit may be used for a variety of purposes,
including:

» To effectively address unanticipated uses that are not
classified in the master program as described in WAC 173-
27-030.

* To address cumulative impacts.

« To provide the opportunity to require specially tailored
environmental analysis or design criteria for types of use or
development that may otherwise be inconsistent with a spe-
cific environment designation within a master program or
with the Shoreline Management Act policies.

In these cases, allowing a given use as a conditional use
could provide greater flexibility within the master program
than if the use were prohibited outright.

(ii) If master programs permit the following types of uses
and development, they should require a conditional use per-
mit:

(A) Uses and development that may significantly impair
or alter the public's use of the water areas of the state.

(B) Uses and development which, by their intrinsic
nature, may have a significant ecological impact on shoreline
ecological functions or shoreline resources depending on
location, design, and site conditions.

(C) Development in critical saltwater habitats.

(ii1) The provisions of this section are minimum require-
ments and are not intended to limit local government's ability
to identify other uses and developments within the master
program as conditional uses where necessary or appropriate.

(3) Standards. Master programs shall establish a com-
prehensive program of use regulations for shorelines and
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shall incorporate provisions for specific uses consistent with
the following as necessary to assure consistency with the pol-
icy of the act and where relevant within the jurisdiction.

(a) Agriculture.

(i) For the purposes of this section, the terms agricultural
activities, agricultural products, agricultural equipment and
facilities and agricultural land shall have the specific mean-
ings as provided in WAC 173-26-020.

(ii) Master programs shall not require modification of or
limit agricultural activities occurring on agricultural lands. In
Jurisdictions where agricultural activities occur, master pro-
grams shall include provisions addressing new agricultural
activities on land not meeting the definition of agricultural
land, conversion of agricultural lands to other uses, and other
development on agricultural land that does not meet the defi-
nition of agricultural activities.

(iii) Nothing in this section limits or changes the terms of
the current exception to the definition of substantial develop-
ment. A substantial development permit is required for any
agricultural development not specifically exempted by the
provisions of RCW 90.58.030 (3)(e)(iv).

(iv) Master programs shall use definitions consistent
with the definitions found in WAC 173-26-020(3).

(v) New agricultural activities are activities that meet the
definition of agricultural activities but are proposed on land
not currently in agricultural use. Master programs shall
include provisions for new agricultural activities to assure
that:

(A) Specific uses and developments in support of agri-
cultural use are consistent with the environment designation
in which the land is located.

(B) Agricultural uses and development in support of
agricultural uses, are located and designed to assure no net
loss of ecological functions and to not have a significant
adverse impact on other shoreline resources and values.

Measures appropriate to meet these requirements include
provisions addressing water quality protection, and vegeta-
tion conservation, as described in WAC 173-26-220 (5) and
(6). Requirements for buffers for agricultural development
shall be based on scientific and technical information and
management practices adopted by the applicable state agen-
cies necessary to preserve the ecological functions and quali-
ties of the shoreline environment.

(vi) Master programs shall include provisions to assure
that development on agricultural land that does not meet the
definition of agricultural activities, and the conversion of
agricultural land to nonagricultural uses, shall be consistent
with the environment designation, and the general and spe-
cific use regulations applicable to the proposed use and do
not result in a net loss of ecological functions associated with
the shoreline.

(b) Aquaculture. Aquaculture is the culture or farming
of food fish, shellfish, or other aquatic plants and animals.
This activity is of statewide interest. Properly managed, it
can result in long-term over short-term benefit and can pro-
tect the resources and ecology of the shoreline. Aquaculture
is dependent on the use of the water area and, when consistent
with control of pollution and prevention of damage to the
environment, is a preferred use of the water area. Local gov-
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ernment should consider local ecological conditions and pro-
vide limits and conditions to assure appropriate compatible
types of aquaculture for the local conditions as necessary to
assure no net loss of ecological functions.

Potential locations for aquaculture are relatively
restricted due to specific requirements for water quality, tem-
perature, flows, oxygen content, adjacent land uses, wind
protection, commercial navigation, and, in marine waters,
salinity. The technology associated with some forms of
present-day aquaculture is still in its formative stages and
experimental. Local shoreline master programs should there-
fore recognize the necessity for some latitude in the develop-
ment of this use as well as its potential impact on existing
uses and natural systems.

Aquaculture should not be permitted in areas where it
would result in a net loss of ecological functions, adversely
impact eelgrass and macroalgae, or significantly conflict with
navigation and other water-dependent uses. Aquacultural
facilities should be designed and located so as not to spread
disease to native aquatic life, establish new nonnative species
which cause significant ecological impacts, or significantly
impact the aesthetic qualities of the shoreline. Impacts to
ecological functions shall be mitigated according to the miti-
gation sequence described in WAC 173-26-020.

(c) Boating facilities. For the purposes of this chapter,
"boating facilities" excludes docks serving four or fewer sin-
gle-family residences. Shoreline master programs shall con-
tain provisions to assure no net loss of ecological functions as
a result of development of boating facilities while providing
the boating public recreational opportunities on waters of the
state.

Where applicable, shoreline master programs should, at
a minimum, contain:

(i) Provisions to ensure that boating facilities are located
only at sites with suitable environmental conditions, shore-
line configuration, access, and neighboring uses.

(ii) Provisions that assure that facilities meet health,
safety, and welfare requirements. Master programs may ref-
erence other regulations to accomplish this requirement.

(iii) Regulations to avoid, or if that is not possible, to
mitigate aesthetic impacts.

(iv) Provisions for public access in new marinas, partic-
ularly where water-enjoyment uses are associated with the
marina, in accordance with WAC 173-26-221(4).

(v) Regulations to limit the impacts to shoreline
resources from boaters living in their vessels (live-aboard).

(vi) Regulations that assure that the development of
boating facilities, and associated and accessory uses, will not
result in a net loss of shoreline ecological functions or other
significant adverse impacts.

(vii) Regulations to protect the rights of navigation.

(viii) Regulations restricting vessels from extended
mooring on waters of the state except as allowed by applica-
ble state regulations and unless a lease or permission is
obtained from the state and impacts to navigation and public
access are mitigated.

(d) Commercial development. Master programs shall
first give preference to water-dependent commercial uses
over nonwater-dependent commercial uses; and second, give
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preference to water-related and water-enjoyment commercial
uses over nonwater-oriented commercial uses.

The design, layout and operation of certain commercial
uses directly affects their classification with regard to
whether or not they qualify as water-related or water-enjoy-
ment uses. Master programs shall assure that commercial
uses that may be authorized as water-related or water-enjoy-
ment uses are required to incorporate appropriate design and
operational elements so that they meet the definition of
water-related or water-enjoyment uses.

Master programs should require that public access and
ecological restoration be considered as potential mitigation of
impacts to shoreline resources and values for all water-
related or water-dependent commercial development unless
such improvements are demonstrated to be infeasible or inap-
propriate. Where commercial use is proposed for location on
land in public ownership, public access should be required.
Refer to WAC 173-26-221(4) for public access provisions.

Master programs should prohibit nonwater-oriented
commercial uses on the shoreline unless they meet the fol-
lowing criteria:

(i) The use is part of a mixed-use project that includes
water-dependent uses and provides a significant public bene-
fit with respect to the Shoreline Management Act’s objectives
such as providing public access and ecological restoration; or

(ii) Navigability is severely limited at the proposed site;
and the commercial use provides a significant public benefit
with respect to the Shoreline Management Act’s objectives
such as providing public access and ecological restoration.

In areas designated for commercial use, nonwater-ori-
ented commercial development may be allowed if the site is
physically separated from the shoreline by another property
or public right of way.

Nonwater-dependent commercial uses should not be
allowed over water except in existing structures or in the lim-
ited instances where they are auxiliary to and necessary in
support of water-dependent uses.

Master programs shall assure that commercial develop-
ment will not result in a net loss of shoreline ecological func-
tions or have significant adverse impact to other shoreline
uses, resources and values provided for in RCW 90.58.020
such as navigation, recreation and public access.

(e) Forest practices. Local master programs should rely
on the Forest Practices Act and rules implementing the act
and the Forest and Fish Report as adequate management of
commercial forest uses within shoreline jurisdiction. How-
ever, local governments shall, where applicable, apply this
chapter to Class IV-General forest practices where shorelines
are being converted or are expected to be converted to non-
forest uses.

Forest practice conversions and other Class IV-General
forest practices where there is a likelihood of conversion to
nonforest uses, shall assure no net loss of shoreline ecological
functions and shall maintain the ecological quality of the
watershed’s hydrologic system. Master programs shall estab-
lish provisions to ensure that all such practices are conducted
in a manner consistent with the master program environment
designation provisions and the provisions of this chapter.
Applicable shoreline master programs should contain provi-
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sions to ensure that when forest lands are converted to
another use, there will be no net loss of shoreline ecological
functions or significant adverse impacts to other shoreline
uses, resources and values provided for in RCW 90.58.020
such as navigation, recreation and public access.

Master programs shall implement the provisions of
RCW 90.58.150 regarding selective removal of timber har-
vest on shorelines of statewide significance. Exceptions to
this standard shall be by conditional use permit only.

Lands designated as "forest lands” pursuant to RCW
36.70A.170 shall be designated consistent with either the
"natural,” "rural conservancy," environment designation.

Where forest practices fall within the applicability of the
Forest Practices Act, local governments should consult with
the department of natural resources, other applicable agen-
cies, and local timber owners and operators.

(f) Industry. Master programs shall first give prefer-
ence to water-dependent industrial uses over nonwater-
dependent industrial uses; and second, give preference to
water-related industrial uses over nonwater-oriented indus-
trial uses.

Regional and statewide needs for water-dependent and
water-related industrial facilities should be carefully consid-
ered in establishing master program environment designa-
tions, use provisions, and space allocations for industrial uses
and supporting facilities. Lands designated for industrial
development should not include shoreline areas with severe
environmental limitations, such as critical areas.

Where industrial development is allowed, master pro-
grams shall include provisions that assure that industrial
development will be located, designed, or constructed in a
manner that assures no net loss of shoreline ecological func-
tions and such that it does not have significant adverse
impacts to other shoreline resources and values.

Master programs should require that industrial develop-
ment consider incorporating public access as mitigation for
impacts to shoreline resources and values unless public
access cannot be provided in a manner that does not result in
significant interference with operations or hazards to life or
property, as provided in WAC 173-26-221(4).

Where industrial use is proposed for location on land in
public ownership, public access should be required. Indus-
trial development and redevelopment should be encouraged
to locate where environmental cleanup and restoration of the
shoreline area can be incorporated. New nonwater-oriented
industrial development should be prohibited on shorelines
except when:

(i) The use is part of a mixed-use project that includes
water-dependent uses and provides a significant public bene-
fit with respect to the Shoreline Management Act’s objectives
such as providing public access and ecological restoration; or

(ii) Navigability is severely limited at the proposed site;
and the industrial use provides a significant public benefit
with respect to the Shoreline Management Act’s objectives
such as providing public access and ecological restoration.

In areas designated for industrial use, nonwater-oriented
industrial uses may be allowed if the site is physically sepa-
rated from the shoreline by another property or public right of
way.
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(2) In-stream structural uses. "In-stream structure"
means a structure placed by humans within a stream or river
waterward of the ordinary high-water mark that either causes
or has the potential to cause water impoundment or the diver-
sion, obstruction, or modification of water flow. In-stream
structures may include those for hydroelectric generation,
irrigation, water supply, flood control, transportation, utility
service transmission, fish habitat enhancement, or other pur-
pose.

In-stream structures shall provide for the protection and
preservation, of ecosystem-wide processes, ecological func-
tions, and cultural resources, including, but not limited to,
fish and fish passage, wildlife and water resources, shoreline
critical areas, hydrogeological processes, and natural scenic
vistas. The location and planning of in-stream structures
shall give due consideration to the full range of public inter-
ests, watershed functions and processes, and environmental
concerns, with special emphasis on protecting and restoring
priority habitats and species.

(h) Mining. Mining is the removal of sand, gravel, soil,
minerals, and other earth materials for commercial and other
uses. Historically, the most common form of mining in
shoreline areas is for sand and gravel because of the geomor-
phic association of rivers and sand and gravel deposits. Min-
ing in the shoreline generally alters the natural character,
resources, and ecology of shorelines of the state and may
impact critical shoreline resources and ecological functions
of the shoreline. However, in some circumstances, mining

.may be designed to have benefits for shoreline resources,
such as creation of off channel habitat for fish or habitat for
wildlife. Activities associated with shoreline mining, such as
processing and transportation, also generally have the poten-
tial to impact shoreline resources unless the impacts of those
associated activities are evaluated and properly managed in
accordance with applicable provisions of the master program.

A shoreline master program should accomplish two pur-
poses in addressing mining. First, identify where mining
may be an appropriate use of the shoreline, which is
addressed in this section and in the environment designation
sections above. Second, ensure that when mining or associ-
ated activities in the shoreline are authorized, those activities
will be properly sited, designed, conducted, and completed so
that it will cause no net loss of ecological functions of the
shoreline.

(i) Identification of shoreline areas where mining may be
designated as appropriate shall:

(A) Be consistent with the environment designation pro-
visions of WAC 173-26-211 and where applicable WAC
173-26-251(2) regarding shorelines of statewide signifi-
cance; and

(B) Be consistent with local government designation of
mineral resource lands with long-term significance as pro-
vided for in RCW 36.70A.170 (1)(c), 36.70A.130, and
36.70A.131; and

(C) Be based on a showing that mining is dependent on a

.horeline location in the city or county, or portion thereof,
which requires evaluation of geologic factors such as the dis-
tribution and availability of mineral resources for that juris-
diction, as well as evaluation of need for such mineral
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resources, economic, transportation, and land use factors.
This showing may rely on analysis or studies prepared for
purposes of GMA designations, be integrated with any rele-
vant environmental review conducted under SEPA (chapter
43.21C RCW), or otherwise be shown in a manner consistent
with RCW 90.58.100(1) and WAC 173-26-201 (2)(a).

(i) Master programs shall include policies and regula-
tions for mining, when authorized, that accomplish the fol-
lowing:

(A) New mining and associated activities shall be
designed and conducted to comply with the regulations of the
environment designation and the provisions applicable to
critical areas where relevant. Accordingly, meeting the no
net loss of ecological function standard shall include avoid-
ance and mitigation of adverse impacts during the course of
mining and reclamation. It is appropriate, however, to deter-
mine whether there will be no net loss of ecological function
based on evaluation of final reclamation required for the site.
Preference shall be given to mining proposals that result in
the creation, restoration, or enhancement of habitat for prior-
ity species.

(B) Master program provisions and permit requirements
for mining should be coordinated with the requirements of
chapter 78.44 RCW.

(C) Master programs shall assure that proposed subse-
quent use of mined property is consistent with the provisions
of the environment designation in which the property is
located and that reclamation of disturbed shoreline areas pro-
vides appropriate ecological functions consistent with the set-
ting.

(D) Mining within the active channel or channels (a loca-
tion waterward of the ordinary high-water mark) of a river
shall not be permitted unless:

(D Removal of specified quantities of sand and gravel or
other materials at specific locations will not adversely affect
the natural processes of gravel transportation for the river
system as a whole; and

(II) The mining and any associated permitted activities
will not have significant adverse impacts to habitat for prior-
ity species nor cause a net loss of ecological functions of the
shoreline.

(I) The determinations required by (h)(ii)(D)(I) and (IT)
of this subsection shall be made consistent with RCW
90.58.100(1) and WAC 173-26-201 (2)(a). Such evaluation
of impacts should be appropriately integrated with relevant
environmental review requirements of SEPA (chapter
43.21C RCW) and the SEPA rules (chapter 197-11 WAC).

(IV) In considering renewal, extension or reauthoriza-
tion of gravel bar and other in-channel mining operations in
locations where they have previously been conducted, local
government shall require compliance with this subsection (D)
to the extent that no such review has previously been con-
ducted. Where there has been prior review, local government
shall review previous determinations comparable to the
requirements of this section to assure compliance with this
subsection (D) under current site conditions.

(V) The provisions of this section do not apply to dredg-
ing of authorized navigation channels when conducted in
accordance with WAC 173-26-231 (3)(f).
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(E) Mining within any channel migration zone that is
within Shoreline Management Act jurisdiction shall require a
shoreline conditional use permit.

(i) Recreational development. Recreational develop-
ment includes commercial and public facilities designed and
used to provide recreational opportunities to the public. Mas-
ter programs should assure that shoreline recreational devel-
opment is given priority and is primarily related to access to,
enjoyment and use of the water and shorelines of the state.
Commercial recreational development should be consistent
with the provisions for commercial development in (d) of this
subsection. Provisions related to public recreational develop-
ment shall assure that the facilities are located, designed and
operated in a manner consistent with the purpose of the envi-
ronment designation in which they are located and such that
no net loss of shoreline ecological functions or ecosystem-
wide processes results.

In accordance with RCW 90.58.100(4), master program
provisions shall reflect that state-owned shorelines are partic-
ularly adapted to providing wilderness beaches, ecological
study areas, and other recreational uses for the public and
give appropriate special consideration to the same.

For all jurisdictions planning under the Growth Manage-
ment Act, master program recreation policies shall be consis-
tent with growth projections and level-of-service standards
established by the applicable comprehensive plan.

(j) Residential development. Single-family residences
are the most common form of shoreline development and are
identified as a priority use when developed in a manner con-
sistent with control of pollution and prevention of damage to
the natural environment. Without proper management, sin-
gle-family residential use can cause significant damage to the
shoreline area through cumulative impacts from shoreline
armoring, storm water runoff, septic systems, introduction of
pollutants, and vegetation modification and removal. Resi-
dential development also includes multifamily development
and the creation of new residential lots through land division.

Master programs shall include policies and regulations
that assure no net loss of shoreline ecological functions will
result from residential development. Such provisions should
include specific regulations for setbacks and buffer areas,
density, shoreline armoring, vegetation conservation require-
ments, and, where applicable, on-site sewage system stan-
dards for all residential development and uses and applicable
to divisions of land in shoreline jurisdiction.

Residential development, including appurtenant struc-
tures and uses, should be sufficiently set back from steep
slopes and shorelines vulnerable to erosion so that structural
improvements, including bluff walls and other stabilization
structures, are not required to protect such structures and
uses. (See RCW 90.58.100(6).) ’

New over-water residences, including floating homes,
are not a preferred use and should be prohibited. It is recog-
nized that certain existing communities of floating and/or
over-water homes exist and should be reasonably accommo-
dated to allow improvements associated with life safety mat-
ters and property rights to be addressed provided that any
expansion of existing communities is the minimum necessary
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to assure consistency with constitutional and other legal lim-
itations that protect private property.

New multiunit residential development, including the
subdivision of land for more than four parcels, should pro-
vide community and/or public access in conformance to the
local government’s public access planning and this chapter.

Master programs shall include standards for the creation
of new residential lots through land division that accomplish
the following:

(1) Plats and subdivisions must be designed, configured
and developed in a manner that assures that no net loss of
ecological functions results from the plat or subdivision at
full build-out of all lots.

(ii) Prevent the need for new shoreline stabilization or
flood hazard reduction measures that would cause significant
impacts to other properties or public improvements or a net
loss of shoreline ecological functions.

(iii) Implement the provisions of WAC 173-26-211 and
173-26-221.

(k) Transportation and parking. Master programs
shall include policies and regulations to provide safe, reason-
able, and adequate circulation systems to shorelines.

Transportation and parking plans and projects shall be
consistent with the master program public access policies,
public access plan, and environmental protection provisions.

Circulation system planning shall include systems for
pedestrian, bicycle, and public transportation where appro-
priate. Circulation planning and projects should support
existing and proposed shoreline uses that are consistent with
the master program.

Plan, locate, and design proposed transportation and
parking facilities where routes will have the least possible
adverse effect on unique or fragile shoreline features, will not
result in a net loss of shoreline ecological functions or
adversely impact existing or planned water-dependent uses.
Where other options are available and feasible, new roads or
road expansions should not be built within shoreline jurisdic-
tion.

Parking facilities in shorelines are not a preferred use
and shall be allowed only as necessary to support an autho-
rized use. Shoreline master programs shall include policies
and regulations to minimize the environmental and visual
impacts of parking facilities.

() Utilities. These provisions apply to services and
facilities that produce, convey, store, or process power, gas,
sewage, communications, oil, waste, and the like. On-site
utility features serving a primary use, such as a water, sewer
or gas line to a residence, are "accessory utilities” and shall be
considered a part of the primary use.

Master programs shall include provisions to assure that:

All utility facilities are designed and located to assure no
net loss of shoreline ecological functions, preserve the natural
landscape, and minimize conflicts with present and planned
land and shoreline uses while meeting the needs of future
populations in areas planned to accommodate growth.

Utility production and processing facilities, such as
power plants and sewage treatment plants, or parts of those
facilities, that are nonwater-oriented shall not be allowed in
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shoreline areas unless it can be demonstrated that no other
feasible option is available.

Transmission facilities for the conveyance of services,
such as power lines, cables, and pipelines, shall be located
outside of the shoreline area where feasible and when neces-
sarily located within the shoreline area shall assure no net
loss of shoreline ecological functions.

Utilities should be located in existing rlghts of way and
corridors whenever possible.

Development of pipelines and cables on tidelands, par-
ticularly those running roughly parallel to the shoreline, and
development of facilities that may require periodic mainte-
nance which disrupt shoreline ecological functions should be
discouraged except where no other feasible alternative exists:.
When permitted, provisions shall assure that the facilities do
not result in a net loss of shoreline ecological functions or
significant impacts to other shoreline resources and values.

NEW SECTION

WAC 173-26-251 Shorelines of statewide signifi-
cance. (1) Applicability. The following section applies to
local governments preparing master programs that include
shorelines of statewide significance as defined in RCW
90.58.030.

(2) Principles. Chapter 90.58 RCW raises the status of
shorelines of statewide significance in two ways. First, the
Shoreline Management Act sets specific preferences for uses
of shorelines of statewide 51gmf1cance RCW 90.58.020
states:

"The legislature declares that the interest of all of the
people shall be paramount in the management of shorelines
of statewide significance. The department, in adopting
guidelines for shorelines of statewide significance, and local
government, in developing master programs for shorelines of
statewide significance, shall give preference to uses in the
Jollowing order of preference which:

(1) Recognize and protect the statewide interest over
local interest;

(2) Preserve the natural character of the shoreline;

(3) Result in long term over short term benefit;

(4) Protect the resources and ecology of the shoreline;

(5) Increase public access to publicly owned areas of the
shorelines; _

(6) Increase recreational opportunities for the public in
the shoreline;

(7) Provide for any other element as defined in RCW
90.58.100 deemed appropriate or necessary."

Second, the Shoreline Management Act calls for a higher
level of effort in implementing its objectives on shorelines of
statewide significance. RCW 90.58.090(5) states:

"The department shall approve those segments of the
master program relating to shorelines of statewide signifi-
cance only after determining the program provides the opti-
mum implementation of the policy of this chapter to satisfy
the statewide interest."

Optimum implementation involves special emphasis on
statewide objectives and consultation with state agencies.
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The state’s interests may vary, depending upon the geo-
graphic region, type of shoreline, and local conditions. Opti-
mum implementation may involve ensuring that other com-
prehensive planning policies and regulations support Shore-
line Management Act objectives.

Because shoreline ecological resources are linked to
other environments, implementation of ecological objectives
requires effective management of whole ecosystems. Opti-
mum implementation places a greater imperative on identify-
ing, understanding, and managing ecosystem-wide processes
and ecological functions that sustain resources of statewide
importance.

(3) Master program provisions for shorelines of state- A

wide significance. Because shorelines of statewide signifi-
cance are major resources from which all people of the state
derive benefit, local governments that are preparing master
program provisions for shorelines of statewide significance
shall implement the following:

(a) Statewide interest. To recognize and protect state-
wide interest over local interest, consult with applicable state
agencies, affected Indian tribes, and statewide interest groups
and consider their recommendations in preparing shoreline
master program provisions. Recognize and take into account
state agencies’ policies, programs, and recommendations in
developing use regulations. For example, if an anadromous
fish species is affected, the Washington state departments of
fish and wildlife and ecology and the governor’s saimon
recovery office, as well as affected Indian tribes, should, at a
minimum, be consulted.

(b) Preserving resources for future generations. Pre-
pare master program provisions on the basis of preserving the

- shorelines for future generations. For example, actions that

would convert resources into irreversible uses or detrimen-
tally alter natural conditions characteristic of shorelines of
statewide significance should be severely limited. Where
natural resources of statewide importance are being dimin-
ished over time, master programs shall include provisions to
contribute to the restoration of those resources.

(c) Priority uses. Establish shoreline environment des-
ignation policies, boundaries, and use provisions that give
preference to those uses described in RCW 90.58.020 (1)
through (7). More specifically:

(i) Identify the extent and importance of ecological
resources of statewide importance and potential impacts to
those resources, both inside and outside the local govern-
ment’s geographic jurisdiction.

(ii) Preserve sufficient shorelands and submerged lands
to accommodate current and projected demand for economic
resources of statewide importance, such as commercial shell-
fish beds and navigable harbors. Base projections on state-
wide or regional analyses, requirements for essential public
facilities, and comment from related industry associations,
affected Indian tribes, and state agencies.

(iii) Base public access and recreation requirements on
demand projections that take into account the activities of
state agencies and the interests of the citizens of the state to
visit public shorelines with special scenic qualities or cultural
or recreational opportunities.
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(d) Resources of statewide importance. Establish
development standards that:

(i) Ensure the long-term protection of ecological
resources of statewide importance, such as anadromous fish
habitats, forage fish spawning and rearing areas, shellfish
beds, and unique environments. Standards shall consider
incremental and cumulative impacts of permitted develop-
ment and include provisions to insure no net loss of shoreline
ecosystems and ecosystem-wide processes.

(ii) Provide for the shoreline needs of water-oriented
uses and other shoreline economic resources of statewide
importance.

(iii) Provide for the right of the public to use, access, and
enjoy public shoreline resources of statewide importance.

(e) Comprehensive plan consistency. Assure that other
local comprehensive plan provisions are consistent with and
support as a high priority the policies for shorelines of state-
wide significance. Specifically, shoreline master programs
should include policies that incorporate the priorities and
optimum implementation directives of chapter 90.58 RCW
into comprehensive plan provisions and implementing devel-
opment regulations.

PART IV
(GUIDELINES—OPHONAL-APPROACH))
OCEAN MANAGEMENT

(PART-V
OCEAN-MANAGEMENT))

REPEAILER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 173-26-170
WAC 173-26-180
WAC 173-26-190
WAC 173-26-200

WAC 173-26-210

WAC 173-26-220

WAC 173-26-230
WAC 173-26-240

WAC 173-26-250

WAC 173-26-270
WAC 173-26-280
WAC 173-26-290

Proposed

Purpose of Part III.
Applicability of Part III.
Master program contents.

Comprehensive process to
prepare or amend shoreline
master programs.

Environment designation
system.

General master program pro-
visions.

Shoreline modificatians.
Shoreline uses.

Shorelines of statewide sig-
nificance.

Purpose of Part IV.
Applicability of Part IV.

Master program contents.
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WAC 173-26-300 Comprehensive process to
prepare or amend shoreline

master programs.

WAC 173-26-310 Environment designation

system.

WAC 173-26-320 General master program pro-

visions.
WAC 173-26-330 Shoreline modifications.
WAC 173-26-340

WAC 173-26-350

Shoreline uses.

Shorelines of statewide sig-
nificance.

WSR 03-14-016
WITHDRAWAL OF PROPOSED RULES
DEPARTMENT OF HEALTH
{Filed June 19,2003, 3:46 p.m]

The department is withdrawing the CR-102 for WAC
246-320-010 and 246-320-370 which were filed June 4,
2003, and published in WSR 94-09-041 [03-12-090]. The
original proposal was to develop a rule for hospitals that pro-
vide emergency care to victims of sexual assault to provide
the victim with written and oral information about emergency
contraception, inform victims of the option to be provided
emergency contraception, and to provide emergency contra-
ception immediately if requested by the victim. Since the fil-
ing of WSR 03-12-090, the department has been informed of
potential unanticipated controversy. The department would
like additional time to work in cooperation with stakeholders
to resolve issues before continuing with the formal rule-mak-
ing process. For this reason, the CR-102 for WAC 246-320-
010 and 246-320-370 is no longer needed.

Individuals requiring information on this rule should
contact Yvette Harrison, Rules Coordinator, Facilities and
Services Licensing, at (360) 236-2928 or yvette.Harrison
@doh.wa.gov.

Eric Stagle
Deputy Secretary
for Mary C. Selecky

Secretary

WSR 03-14-033
PROPOSED RULES
DEPARTMENT OF HEALTH
(Board of Hearing and Speech)
{Filed June 23, 2003, 2:23 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 02-
02-041.

Title of Rule: WAC 246-828-020 Examinations.
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Purpose: This rule sets the specific examination require-
ments for licensing audiologists, speech-language patholo-
gists and hearing instrument fitter-dispensers.

Statutory Authority for Adoption: RCW 18.35.161.

Statute Being Implemented: RCW 18.35.050.

Summary: The proposed amendments reflect the Board
of Hearing and Speech’s adoption of a national examination
for hearing instrument fitter-dispenser applicants, and elimi-
nates the double examination requirement for audiology
applicants who have been required to complete two examina-
tions to be eligible for licensure.

Reasons Supporting Proposal: The changes provide
clarification regarding the hearing instrument fitter-dispenser
examination and eliminate an unnecessary licensure barrier
for audiologists.

Name of Agency Personnel Responsible for Drafting
and Implementation: Diane Young, 310 Israel Road S.E.,
P.O. Box 47869, Olympia, WA 98504-7869, (360) 236-
4950; and Enforcement: Kitty Slater, 310 Israel Road S.E.,
P.O.Box 47869, Olympia, WA 98504-7869, (360) 236-4925.

Name of Proponent: Board of Hearing and Speech,
Washington Society of Audiology and Washington Hearing
and Speech Association, private and governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: WAC 246-828-020 Examinations, the proposed
amendments reflect the Board of Hearing and Speech’s adop-
tion of 4 national examination for hearing instrument fitter-
dispenser applicants, and eliminates the double examination
requirement for audiology applicants who have been required
to complete two examinations to be eligible for licensure.
The changes provide clarification regarding the hearing
instrument fitter-dispenser examination and eliminate an
unnecessary licensure barrier for audiologists.

Proposal Changes the Following Existing Rules: The
changes to the rule provide further and current clarification
regarding the required examination for hearing instrument
fitter-dispenser licensure. The proposed amendment pro-
vides the applicants for hearing instrument fitter-dispenser
licensure information that the examination, approved by the
Board of Hearing and Speech, is the International Institute for
Hearing Instrument Studies (ITHIS) licensing examination.

The changes also eliminate the requirement that appli-
cants for audiology licensure complete the National Exami-
nation in Audiology and the International Institute for Hear-
ing Instrument Studies Licensing Examination. This pro-
posed change would eliminate the licensing barrier of an
unnecessary double requirement.

A small business economic impact statement has been
prepared under chapter 19.85 RCW.

Small Business Economic Impact Statement

Background: Chapter 18.35 RCW regulates the prac-
tice of hearing and speech services in the state of Washing-
ton. The intentions of hearing and speech regulation are to
protect the public from being misled by incompetent, unethi-
cal and/or unauthorized persons; to assure the availability of
hearing and speech services of high quality to persons in
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need; and to assure the highest degree of professional con-
duct and competency in the delivery of hearing and speech
services. :

Under RCW 18.35.161, the Board of Hearing and
Speech is empowered to establish qualifications and define
education, training, and examination requirements of audiol-
ogists, speech-language pathologists, and hearing instrument
fitters/dispensers. Ultimately, the board establishes rules that
it considers are appropriate for the protection of consumers of
hearing and speech services.

Purpose and Objective: The Board of Hearing and
Speech is proposing rule changes that will:

. Add clarity to the examination requirements for audiol-
ogists and hearing instrument fitters and dispensers.

. Eliminate redundancy in the examination requirements
for audiologists.

. Update existing language to reflect current protocols

_ and requirements.

. Ensure that all hearing and speech professionals are
competent and capable in their respective fields.

. Improve the overall quality of care provided by all
hearing and speech professionals.

Rule-making Requirements of the Regulatory Fair-
ness Act (chapter 19.85 RCW): The Regulatory Fairness
Act, RCW 19.85.030 requires the department to conduct a
small business economic impact statement (SBEIS) for pro-
posed rules that have more than minor impact on small busi-
nesses. As defined in RCW 19.85.020 a small business is
"any business entity, including a sole proprietorship, corpora-
tion, partnership, or other legal entity, that is owned and oper-
ated independently from all other businesses, that has the pur-
pose of making a profit, and that has fifty or fewer employ-
ees."

What does the proposed rule amendment do? The
proposed rule changes provide clear, concise standards for
the examination of audiologists, hearing instrument fitters/
dispensers, and speech-language pathologists. The proposed
amendment directly affects audiologists and hearing instru-
ment fitters/dispensers in the following ways:

. Specifies the required examination for hearing instru-
ment fitters/dispensers to be administered by the Inter-
national Institute for Hearing Instrument Studies
(ITHIS), with a passing score determined by national
standards. This change updates existing language to
reflect current protocol and practice.

. Removes the requirement for audiologists to take the
written hearing instrument fitter/dispenser examina-
tion. This deletion eliminates a redundancy in exami-
nation and eliminates a barrier for audiologists seeking
licensure.

. Removes the use of written examinations administered
by another licensing jurisdiction. This requirement is
deleted as a result of the written examination no longer
being administered by the board, which was replaced
by the standardized ITHIS examination.

. Changes the language from "certificate” to "license," to
reflect current statutes and definitions.

Affected Industries/Disproportionate Impact: In pre-
paring this small business economic impact statement

Proposed
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(SBEIS), the Department of Health used the following SIC
codes:

MINOR

IMPACT
SIC Description THRESH.
8011 Offices and clinics of medical doctor $ 6610
8031 Offices of osteopathic physicians $ 66.10
8049 Offices of health practitioners, nec $ 66.10
8051 Skilled nursing care facilities $ 19564
8052 Intermediate care facilities $ 66.10
8062 General medical and surgical hospital $ 396.57
8082 Home health care services $ 12294
8093 Specialty outpatient clinics, nec $ 116.33
8099 Health and allied services, nec $ 66.10

These eleven SIC codes indicate a minor impact thresh-
old of $66.10 - $396.57. The estimated cost to health care
practitioners for amending these rules is zero. Therefore,
there is no disproportionate cost to small business.

Instead, immediate and direct savings are expected for
audiologists, as they will now have to register, pay for, and
successfully pass only one examination rather than two, as
previously required. This will alleviate a great burden on
audiologists, and result in a reduction in lost wages and alter-
native time costs spent on registration, preparation, fees, and
successfully passing the examination. In the end, savings is
expected on all sides by all parties involved: Audiologists,
health professionals, and the consumers of hearing and
speech services, the people of the state of Washington.

A copy of the statement may be obtained by writing to
Diane Young, Board of Hearing and Speech, P.O. Box
47869, Olympia, WA 98504-7869, phone (360) 236-4950,
fax (360) 236-2406.

RCW 34.05.328 applies to this rule adoption. The pro-

-posed changes to WAC 246-828-020 are significant.

Hearing Location: Department of Health, 310 Israel
Road S.E., Conference Room 1-6-152, Tumwater, WA
98501, on August 15, 2003, at 9:00 a.m.

Assistance for Persons with Disabilities: Contact Kitty
Slater by August 1,2003, TDD (800) 833-6388 or (360) 236-
4925.

Submit Written Comments to: Diane Young, Board of
Hearing and Speech, P.O. Box 47869, Olympia, WA 98504-
7869, fax (360) 236-2406, by August 10, 2003.

Date of Intended Adoption: August 15,2003.

June 13, 2003

Kim Coy, Chair
Board of Hearing and Speech

AMENDATORY SECTION (Amending WSR 98-13-110,
filed 6/17/98, effective 7/18/98)

WAC 246-828-020 Examinations. (1) The examina-
tion required of hearing instrument fitter/dispenser license
applicants shall be ((a-written-examination)) the International
Institute for Hearing Instrument Studies (IIHIS) including a
passing score according to standards established by the Inter-
national Hearing Society.

Proposed
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&))) Applications for examinations shall be received b‘
the department at least sixty days prior to the date of the
scheduled examination. If the application is received less
than sixty days before the next scheduled examination, the
applicant will be scheduled for the second examination fol-
lowing receipt of the application.
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(2) The examination required of ((aH)) audiology ((eer

tifieate)) license applicants shall be the National Examination

in Audiology (NESPA), including a passing examination

score of six hundred or greater ((and-written-hearing-instru-
. 5 caation deseribed insul .

enty-or greater)).

(3) The examination required of speech-language pathol-
ogist ((eertifiente)) license applicants shall be the National
Examination in Speech Language Pathology (NESPA),
including a passing examination score of six hundred or
greater. '

WSR 03-14-063
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES ‘
(Office of the Secretary)
[Filed June 25, 2003, 4:31 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
10-087.

Title of Rule: WAC 388-01-030 What DSHS records
are available?

Purpose: Amendments to this rule will clarify: Which
DSHS records are available to the public by law; which pub-
lic records are not generally available and are confidential,
that an individual may have access to a confidential record
about him or herself, or how an authorized representative of
the individual may have such access; and, which DSHS
records are available without a public disclosure request.

Statutory Authority for Adoption: RCW 42.17.250 and
42.17.260.

Statute Being Implemented: RCW 42.17.250, 42.17.-
260, and 42.17.300.

Summary: See Purpose above.

Reasons Supporting Proposal: The proposed rule will
clarify which DSHS records may be available to the public
and which records may be available to an individual.

Name of Agency Personnel Responsible for Drafting,
Implementation and Enforcement: Bernie H. Friedman,
Department of Social and Health Services, Office of the Sec-
retary, P.O. Box 45010, Olympia, WA 98504-5010, (36
902-7860.

Name of Proponent: Department of Social and Health
Services, governmental.
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Rule is not necessitated by federal law, federal or state
court decision. ’

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: See
Purpose above.

 No small business economic impact statement has been
prepared under chapter 19.85 RCW. The proposed rule clar-
ifies department record disclosure policy and does not create
new costs for small business.

RCW 34.05.328 does not apply to this rule adoption.
The proposed rule describes the department’s policy pertain-
ing to consistent internal operations, and is a "procedural
rule” under RCW 34.05.328 (5)(c)(i)(C). The rule is not a
"significant legislative rule" as defined in RCW 34.05.328,
and the provisions of this statute do not apply.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 5, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by July 29, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax@dshs.
wa.gov.

Submit Written Comments to: Identify WAC Numbers
Rules Coordinator, Department of Social and Health Ser-
vices, Rules and Policies Assistance Unit, delivered to 4500
10th Avenue S.E., Lacey, WA, mail to P.O. Box 45850,
Olympia, WA 98504-5850, fax (360) 664-6185, or e-mail
fernaax @dshs.wa.gov, by 5:00 p.m., August 5, 2003.

Date of Intended Adoption: Not earlier than August 6,
2003.

June 23,2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 99-15-065,
filed 7/19/99, effective 8/19/99)

WAC 388-01-030 What ((department)) DSHS
records are ((eensidered-publie)) available? (1) ((Publie
records-are-thoserecords-that-are-nat-confidential-or-other-
wise-exemptiromreleaseto-the-publie-)) DSHS prepares and
keeps public records that relate to-the programs it adminis-
ters. All records DSHS uses to conduct business are public
records.

(@) Different—types—of)) DSHS public records may
include((s)), documents, audio and video recordings, pic-
tures, ((eleetronic-disks;—and-magnetic-tapes)) e-mail, com-
puter disks and electronic data.

(2) DSHS records are available to the public unless a law
exempts them from disclosure. Some DSHS records contain
confidential information that is not available to everyone.

(3) You, or someone authorized to act for you or by you,
may have access to confidential records about you that would
otherwise be exempt from disclosure to the public.

(4) Upon your request, DSHS may give yourecords such

as rules, policies, indexes. interpretive statements, pamphlets,
forms and other publications at cost under WAC 388-01-180
without using the public records disclosure process.
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WSR 03-14-064
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 25, 2003, 4:32 p.m.]

Original Notice.

Preproposal statement of i mqulry was filed as WSR 03-
10-086.

Title of Rule: Part 1 of 3, chapter 388-538 WAC, Man-
aged care; amending WAC 388-538-050 Definitions, 388-
538-060 Managed care and choice, 388-538-070 Managed
care payment, and 388-538-095 Scope of care for managed
care enrollees, and repealing WAC 388-538-080 Managed
care exemptions.

Purpose: To bring the managed care program mto com-
pliance with the federal Balanced Budget Act (BBA) of 1997.
The department is also amending and adding definitions,
updating incorrect cross-references and enrollment criteria,
updating payment methodologies, consolidating exemptions
listed in WAC 388-535-080 into 388-538-130, amending the
scope of services to comply with the BBA, and adding infor-
mation from the healthy options/state children’s insurance
program (SCHIP) contract about emergency services.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.522.

Statute Being Implemented: RCW 74.09.08C, 74.09.-
510, 74.09.522, 74.09.450, 42 C.F.R. 438.400 through 420.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Ann Myers, P.O. Box 45533, Olympia, WA 98504, (360)
725-1345; Implementation and Enforcement: Michael Paul-
son, P.O. Box 45530, Olympia, WA 98504, (360) 725-1641.

Name of Proponent: Department of Social and Health
Services, governmental.

Rule is necessary because of federal law, 42 C.F.R.
438.400 through 420.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

The purpose is to meet federal requirements, update pol-
icies regarding payment methodology and enrollment crite-
ria, and clarify existing policy.

The anticipated effect is compliance with federal
requirements and easier to understand rules.

Proposal Changes the Following Existing Rules: This
rule changes and adds to existing definitions, amends enroll-
ment criteria, amends payment methodology, and further
explains emergency services. WAC 388-538-080 will be
repealed.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules, and, to the best of the depart-
ment’s knowledge, the businesses affected by the rule employ
more than fifty employees. The affected businesses therefore
do not meet the definition of a small business in RCW
19.85.020, and a statement is not required.

RCW 34.05.328 applies to this rule adoption. The
department has determined that while the proposed rule

Proposed
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meets the definition of a "significant legislative rule,"
amended WAC 388-538-050 is exempt under RCW
34.05.328 (5)(b)(iii) because the amendments to this section
are to comply with federal Balanced Budget Act require-
ments.

WAC 388-538-060, 388-538-070, and 388-538-095 are
amended to clarify policy and do not make significant
changes to that policy. The department has analyzed the pro-
posed amendments and concludes that the probable benefits
are greater than the probable costs. A copy of the cost/benefit
analysis memo is available from the department representa-
tive named above.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 5, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by July 15, 2003, phone
(360) 664-6097, TTY (360) 664-6178, e-mail swensFH
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Department of Social and Health Services, Rules Coordina-
tor, Rules and Policies Assistance Unit, delivered to 4500
10th Avenue S.E., Lacey, WA, mail to P.O. Box 45850,
Olympia, WA 98504-5850, fax (360) 664-6185, or e-mail
fernaax @dshs.wa.gov, by 5:00 p.m., August 5, 2003.

Date of Intended Adoption: " Not sooner than August 6,
2003.

June 23, 2003
Brian H. Lindgren, Manager

Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-050 Definitions. The following defini-
tions and abbreviations and those found in WAC 388-500-
0005, Medical definitions, apply to this chapter.

""Action'' means:

(1) The denial or limited authorization of a requested ser-
vice, including the type or level of service;

(2) The reduction, suspension, or termination of a previ-
ously authorized service;

(3) The denial, in whole or in part, of payment for a ser-
vice;

(4) The failure to provide services in a timely manner. as

defined by the state: or
(5) The failure of an MCO to act within the timeframes

provided in 42 C.E.R. 438.408(b).

"~ "Ancillary health services" means health services
ordered by a provider, including but not limited to, laboratory
services, radiology services, and physical therapy.

"Appeal" means a ((fermal)) request by a provider or
covered enrollee for reconsideration of ((a-deeisiensuch-as-4
Leini . . L ¢ .

, io8)) an
action. The reconsideration includes independent review
under RCW 48.43.535.

Proposed
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"Assign' or "assignment'' means that MAA selects a
managed care organization (MCO) or primary care case man-
agement (PCCM) provider to serve a client who lives in a
mandatory enrollment area and who has failed to select an
MCO or PCCM provider.

"Basic health (BH)" means the health care program
authorized by chapter 70.47 RCW and administered by the
health care authority (HCA). MAA considers basic health to
be third-party coverage, however, this does not include basic
health plus (BH+).

((" .. 3 : . . -

the-health-insurance-programauthorized-by TitdeXXI-of the
(SCHIPY))

"Children with special health care needs’ means chil-
dren identified by the department of social and health ser-
vices (DSHS) as having special health care needs. This
includes:

(1) Children designated as having special "health care
needs by the department of health (DOH) and served under
the Title V program;

(2) Children who meet disability criteria of Title 16 of
the Social Security Act (SSA); and

(3) Children who are in foster care or who are served
under subsidized adoption.

"Client'" means an individual eligible for any medical
program who is not enrolled with a managed care organiza-
tion (MCO) or primary care case management (PCCM) pro-
vider. In this chapter, client refers to a person before the per-
son is enrolled in managed care, while enrollee refers to an
individual eligible for any medical program who is enrolled
in managed care.

@ - . .
“Complaint™means &*"))em or-written-expression—of

"Emergency medical condition' means a condition
meeting the definition in ((42-U-S-E1396u-2-(b)2HE))) 42
C.FR.438.114(a).

"Emergency services'' means services as defined in
(42 5-S-C1356u-2-(b}2)B))) 42 C.F.R. 438.114(a).

"End enrollment'' means an enrollee is currently
enrolled in managed care, either with a managed care organi-
zation (MCO) or with a primary care case management
(PCCM) provider, and requests to discontinue enrollment
and return to the fee-for-service delivery system for one of
the reasons outlined in WAC 388-538-130. This is also
referred to as "disenrollment.”

"Enrollee” means an individual eligible for any medical
program who is enrolled in managed care through a ((fman-
aged})) managed care organization (MCO) or primary care
case management (PCCM) provider that has a contract with
the state.

"Enrollees with ((ehrenie-eonditions)) special health
care needs' means persons having chronic and disabling
conditions, including persons with special health care needs
that meet all of the following conditions:

(1) Have a biologic, psychologic, or cognitive basis;
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(2) Have lasted or are virtually certain to last for at least
one year; and

(3) Produce one or more of the following conditions
stemming from a disease:

(a) Significant limitation in areas of physical, cognitive,
or emotional function;

(b) Dependency on medical or assistive devices to mini-
mize limitation of function or activities; or

(c) In addition, for children, any of the following:

(i) Significant limitation in social growth or develop-
mental function;

(ii) Need for psychologic, educational, medical, or
related services over and above the usual for the child’s age;
or

(ii1) Special ongoing treatments, such as medications,
special diet, interventions, or accommodations at home or
school.

""Exemption'’ means a client, not currently enrolled in
managed care, makes a preenrollment request to remain in
the fee-for-service delivery system for one of the reasons out-
lined in WAC ((388-538-080)) 388-538-130.

""Grievance' means an expression of dissatisfaction
about any matter other than an action. as "action” is defined
in this section. :

"Grievance system' means the overall system that '

includes grievances and appeals handled at the MCO level
and access to the state fair hearing process.

""Health care service'' or ''service" means a service or
item provided for the prevention, cure, or treatment of an ill-
ness, injury, disease, or condition.

'""Healthy options contract or HO contract' means the
agreement between the department of social and health ser-
vices (DSHS) and a managed care organization (MCO) to
provide prepaid contracted services to enrollees.

""Healthy options program or HO program'' means
the medical assistance administration’s (MAA) prepaid man-
aged care health program for Medicaid-eligible clients and
CHIP clients.

""Managed care' means a comprehensive system of
medical and health care delivery including preventive, pri-
mary, specialty, and ancillary health services. These services
are provided either through a managed care organization
(MCO) or primary care case management (PCCM) provider.

""Managed care organization' or "MCOQ" means ((a

health-maintenance-organization-or-health-eareservice-con-
traetof)) an organization having a certificate of authority or

certificate of registration from the office of insurance com-
missioner that contracts with the department of social and
health services (DSHS) under a comprehensive risk contract
to provide prepaid health care services to eligible medical
assistance administration (MAA) clients under MAA’s man-
aged care programs.

""Nonparticipating provider'' means a person or entity
that does not have a written agreement with a managed care
organization (MCO) but that provides MCO-contracted
health care services to managed care enrollees with the autho-
rization of the MCO. The MCO is solely responsible for pay-
ment for MCO-contracted health care services that are autho-
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rized by the MCO and prévided by nonparticipating provid-

ers.

"Participating provider' means a person or entity with
a written agreement with a managed care organization
(MCO) to provide health care services to managed care
enrollees. A participating provider must look solely to the
MCO for payment for such services.

"Primary care case management (PCCM)" means the
health care management activities of a provider that contracts
with the department to provide primary health care services
and to arrange and coordinate other preventive, specialty, and
ancillary health services.

"Primary care provider (PCP)" means a person
licensed or certified under Title 18 RCW including, but not
limited to, a physician, an advanced registered nurse practi-
tioner (ARNP), or a physician assistant who supervises, coor-
dinates, and provides health services to a client or an enrollee,
initiates referrals for specialist and ancillary care, and main-
tains the client’s or enrollee’s continuity of care.

"Prior authorization (PA)" means a process by which
enrollees or providers must request and receive MAA
approval for services provided through MAA’s fee-for-ser-
vice program, or MCO approval for services provided

through the MCO, for certain medical services, equipment,
drugs, and supplies, based on medical necessity, before the
services are provided to clients, as a precondition for provider
reimbursement. Expedited prior authorization and limitation
extension are forms of prior authorization. See WAC 388-
501-0165.

"Timely" - in relation to the provision of services,
means an enrollee has the right to receive medically neces-
sary health care ((without-unreasonable-delay)) as expedi-
tiously as the enrollee’s health condition requires. In relation
to authorization of services and grievances and appeals,

means in accordance with the Healthy Options (HO)/State
Childrens Health Insurance Program (SCHIP) contract and

the timeframes stated in this chapter.

AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-060 Managed care and choice. (1)
MAA requires a client ((is-required)) to enroll in managed
care when that client meets all of the following conditions:

(a) Is eligible for one of the medical programs for which
clients must enroll in managed care;

(b) Resides in an area, determined by the medical assis-
tance administration (MAA), where clients must enroll in
managed care;

(c) Is not exempt from managed care enroliment as
determined by MAA, consistent with WAC ((388-538-080))
388-538-130, and any related fair hearing has been held and
decided; and

(d) Has not had managed care enrollment ended by
MAA, consistent with WAC 388-538-130.

(2) American Indian/Alaska Native (AI/AN) clients who
meet the provisions of 25 U.S.C. 1603 (c)-(d) for federally-
recognized tribal members and their descendants may choose
one of the following:

Proposed
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(a) Enrollment with a managed care organlzatlon MCO)
available in their area;

(b) Enrollment with an Indian or tribal primary care case
management (PCCM) provider available in their area; or

(c) MAA’s fee-for-service system.

(3) A client may enroll with an MCO or PCCM provider
by calling MAA’s toll-free enrollment line or by sending a
completed enrollment form to MAA.

(a) Except as provided in subsection (2) of this section
for clients who are AI/AN ((and-in-subsection(5)-of this-see-
tionfor-eross-county-enrellment)), a client required to enroll

in managed care must enroll with an MCO or PCCM provider
available in the area where the client lives.

(b) All family members must either enroll with the same
MCO or enroll with PCCM providers.

(c) Enrollees may request an MCO or PCCM provider
change at any time.

(d) When a client requests enrollment with an MCO or
PCCM provider, MAA enrolls a client effective the earliest
possible date given the requirements of MAA’s enrollment
system. MAA does not enroll clients retrospectively.

(4) MAA assigns a client who does not choose an MCO
or PCCM provider as follows: '

(a) If the client has family members enrolled with an
MCO, the client is enrolled with that MCO;

(b) If the client does not have family members enrolled
with an MCO, and the client was enrolled in the last six
months with an MCO or PCCM provider, the client is re-
enrolled with the same MCO or PCCM provider;

(¢) If a client does not choose an MCO or a PCCM pro-
vider, but indicates a preference for a provider to serve as the
client’s primary case provider (PCP), MAA attempts to con-
tact the client to complete the required choice. If MAA is not
able to contact the client in a timely manner, MAA docu-
ments the attempted contacts and, using the best-information
available, assigns the client as follows. If the client’s pre-
ferred PCP is:

(i) Available with one MCO, MAA assigns the client in
the MCO where the client’s PCP provider is available. The
MCO is responsible for PCP choice and assignment;

(ii) Available only as a PCCM provider, MAA assigns
the client to the preferred provider as the client’s PCCM pro-
vider;

(iii) Available with multiple MCOs or through an MCO
and as a PCCM provider, MAA assigns the client to an MCO
as described in (d) of this subsection;

(iv) Not available through any MCO or as a PCCM pro-
vider, MAA assigns the client to an MCO or PCCM provider
as described in (d) of this subsection.

(d) If the client cannot be assigned according to (a), (b),
or (c) of this subsection, MAA assigns the client as follows:

(i) If an AI/AN client does not choose an MCO or PCCM
provider, MAA assigns the client to a tribal PCCM provider
if that client lives in a zip code served by a tribal PCCM pro-
vider. If there is no tribal PCCM provider in the client’s area,
the client continues to be served by MAA’s fee-for-service
system. A client assigned under this subsection may request
to end enrollment at any time.

(ii) If a non-AI/AN client does not choose an MCO or
PCCM provider, MAA assigns the client to an MCO or
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PCCM provider available in the area where the client lives.
The MCO is responsible for PCP choice and assignment. An
MCO must meet the healthy options (HO) contract’s access
standards unless the MCO has been granted an exemption by
MAA. The HO contract standards are as follows:

(A) There must be two PCPs within ten miles for ninety
percent of HO enrollees in urban areas and one PCP within

- twenty-five miles for ninety percent of HO enrollees in rural

areas;

_(B) There must be two obstetrical providers within ten
miles for ninety percent of HO enrollees in urban areas and
one obstetrical provider within twenty-five miles for ninety
percent of HO enrollees in rural areas;

(C) There must be one hospital within twenty-five miles
for ninety percent of HO enrollees in the contractor’s service
area;

(D) There must be one pharmacy within ten miles for
ninety percent of HO enrolles in urban areas and one phar-
macy within twenty-five miles for ninety percent of HO
enrollees in rural areas.

(iii) MAA sends a written notice to each household of
one or more clients who are assigned to an MCO or PCCM
provider. The notice includes the name of the MCO or PCCM
provider to which each client has been assigned, the effective
date of enrollment, the date by which the client must respond
in order to change MAA’s assignment, and either the toll-free
telephone number of:

(A) The MCO for enrollees assigned to an MCO; or

(B) MAA for enrollees assigned to a PCCM provider.

(iv) An assigned client has at least thirty calendar days to
contact MA A to change the MCO or PCCM provider assign-
ment before enrollment is effective.

(5) ((A—<clientnay-enrel—with—a—plan—in—an—adjacent

. L desi ’
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€6))) An MCO enrollee’s selection of the enrollee’s PCP
or the enrollee’s assignment to a PCP occurs as follows:

(a) MCO enrollees may choose:

(i) A PCP or clinic that is in the enrollee’s MCO and
accepting new enrollees; or

(ii) Different PCPs or clinics participating with the same
MCO for different family members.

(b) The MCO assigns a PCP or clinic that meets the
access standards set forth in subsection (4)(d)(ii) of this sec-
tion if the enrollee does not choose a PCP or clinic;

(c) MCO enrollees may change PCPs or clinics in an
MCO ((atleastonce-ayear)) for any reason, ((and-et-any-time
forgood-eause)) with the change becoming effective no later
than the beginning of the month following the enrollee’s

request; or
(d) In accordance with this subsection, MCO enrollees

may ﬁle ((aﬂ—appeal)) grlevanc w1th the MCO ((andfera

semees—éDSHS})) and may change plans if the MCO demes
an enrollee’s request to change PCPs or clinics.
Reviser’s note: The spelling error in the above section occurred in the

copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.
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AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-070 Managed care payment. (1) The
medical assistance administration (MAA) pays managed care
organizations (MCOs) monthly capitated premiums that:

(a) Have been determined using generally accepted actu-
arial methods based on analyses of historical healthy options
(HO) contractual rates and MCO experience in providing
health care for the populations eligible for HO; and

(b) Are paid based on legislative allocations for the HO
program.

(2) MAA pays primary care case management (PCCM)
providers a monthly case management fee according to con-
tracted terms and conditions.

(3) MAA does not pay providers on a fee-for-service
basis for services that are the MCO’s responsibility under the
HO contract, even if the MCO has not paid for the service for
any reason. The MCO is solely responsible for payment of
MCO-contracted health care services:

(a) Provided by an MCO-contracted provider; or

(b) That are authorized by the MCO and provided by
nonparticipating providers. .

(4) MAA pays an additional monthly amount, known as
an enhancement rate, to federally qualified health care cen-
ters (FQHC) and rural health clinics (RHC) for each client
enrolled with MCOs through the FQHC or RHC. MCOs may
contract with FQHCs and RHCs to provide services under
HO. FQHCs and RHCs receive an enhancement rate from
MAA on a per member, per month basis in addition to the
negotiated payments they receive from the MCOs for ser-
vices provided to MCO enrollees.

. ((Qa)—MAA—pa-ysﬂ?eenh&neemem—m{een%y—feHhe-e&t&
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AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-095 Scope of care for managed care
enrollees. (1) Managed care enrollees are eligible for the
scope of medical care as described in WAC 388-529-0100 for
categorically needy clients.

(a) A client is entitled to timely access to medically nec-
essary services as defined in WAC 388-500-0005.

(b) The managed care organization (MCO) covers the
services included in the healthy options (HO) contract for
MCO enrollees. In addition, MCOs may, at their discretion,
cover services not required under the HO contract.

(c) The medical assistance administration (MAA) covers
the medically necessary, covered categorically needy ser-
vices not included in the HO contract for MCO enrollees.

(d) MAA covers services on a fee-for-service basis for
enrollees with a primary care case management (PCCM) pro-
vider. Except for emergencies, the PCCM provider must
either provide the covered services needed by the enrollee or
refer the enrollee to other providers who are contracted with
MAA for covered services. The PCCM provider is responsi-
ble for instructing the enrollee regarding how to obtain the
services that are referred by the PCCM provider. The services
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that require PCCM provider referral are described in the
PCCM contract. MAA informs enrollees about the enrollee’s
program coverage, limitations to covered services, and how
to obtain covered services.

(e) MCO enrollees may obtain certain services from
either a MCO provider or from a medical assistance provider
with a DSHS core provider agreement without needing to
obtain a referral from the PCP or MCO. These services are
described in the HO contract, and are communicated to
enrollees by MAA and MCOs as described in (f) of this sub-
section.

(f) MAA sends each client written information about
covered services when the client is required to enroll in man-

aged care, and any time there is a change in covered services.

This information describes covered services, which services
are covered by MAA, and which services are covered by
MCOs. In addition, MAA requires MCOs to provide new
enrollees with written information about covered services.

(2) For services covered by MAA through PCCM con-
tracts for managed care:

(a) MAA covers medically necessary ((eevers)) services
included in the categorically needy scope of care and ren-
dered by providers with a current departmént of social and
health services (DSHS) core provider agreement to provide
the requested service; '

(b) MAA may require the PCCM provider to obtain
authorization from MAA for coverage of nonemergency ser-
vices;

(c) The PCCM provider determines which services are
medically necessary;

(d) An enrollee may request a fair hearing for review of
PCCM provider or MA A coverage decisions (see WAC 388-
538-110); and

(e) Services referred by the PCCM provider require an
authorization number in order to receive payment from
MAA.

(3) For services covered by MAA through contracts with
MCOs:

(a) MAA requires the MCO to subcontract with a suffi-
cient number of providers to deliver the scope of contracted
services in a timely manner. Except for emergency services,
MCOs provide covered services to enrollees through their
participating providers;

(b) MAA requires MCOs to provide new enrollees with
written information about how enrollees may obtain covered
services;

(c) For nonemergency services, MCOs may require the
enrollee to obtain a referral from the primary care provider
(PCP), or the provider to obtain authorization from the MCO,
according to the requirements of the HO contract;

(d) MCOs and their providers determine which services
are medically necessary given the enrollee’s condition,
according to the requirements included in the HO contract;

(e) An enrollee may appeal an MCO ((eeverage-deei-
stons)) action using the MCO’s appeal process, as described

in WAC 388-538-0110. After exhausting the MCQ’s appeal
process. an enrollee may also request a department fair hear-

ing for review of an MCO ((eeverage-deeisien)) action as
described in ((ehapter388-02))WAC 388-538-112;
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(f) A managed care enrollee does not need a PCP referral
to receive women'’s health care services, as described in RCW
48.42.100 from any women's health care provider participat-
ing with the MCO. Any covered services ordered and/or pre-
scribed by the women’s health care provider must meet the
MCO’s service authorization requirements for the specific
service.

(4) Unless the MCO chooses to cover these services, or
an appeal or a fair hearing decision reverses an MCO or
MAA denial, the following services are not covered:

(a) For all managed care enrollees:

(1) Services that are not medically necessary;

(i) Services not included in the categorically needy
scope of services; and

(iii) Services, other than a screening exam as described
in WAC 388-538-100(3), received in a hospital emergency
department for nonemergency medical conditions.

(b) For MCO enrollees:

(i) Services received from a participating specialist that
require prior authorization from the MCO, but were not
authorized by the MCO; and

(ii) Services received from a nonparticipating provider
that require prior authorization from the MCO that were not
authorized by the MCO. All nonemergency services covered
under the HO contract and received from nonparticipating
providers require prior authorization from the MCO.

(c) For PCCM enrollees, services that require a referral
from the PCCM provider as described in the PCCM contract,
but were not referred by the PCCM provider.

(5) A provider may bill an enrollee for noncovered ser-
vices as described in subsection (4) of this section, if the
((enrollee-and-providersign-an-agreement)) requirements of
WAC 388-502-0160 are met. The provider must give the
original agreement to the enrollee and file a copy in the
enrollee’s record.

(a) The agreement must state all of the following:

(1) The specific service to be provided;

(ii) That the service is not covered by either MAA or the
MCO;

(iii) An explanation of why the service is not covered by
the MCO or MAA, such as:

(A) The service is not medically necessary; or

(B) The service is covered only when provided by a par-
ticipating provider.

(iv) The enrollee chooses to receive and pay for the ser-
vice; and

(v) Why the enrollee is choosing to pay for the service,
such as:

(A) The enrollee understands that the service is available
at no cost from a provider participating with the MCO, but
the enrollee chooses to pay for the service from a provider not
participating with the MCO,;

(B) The MCO has not authorized emergency department
services for nonemergency medical conditions and the
enrollee chooses to pay for the emergency department’s ser-
vices rather than wait to receive services at no cost in a par-
ticipating provider’s office; or

(C) The MCO or PCCM has determined that the service
is not medically necessary and the enrollee chooses to pay for
the service.
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(b) For limited English proficient enrollees, the agree-
ment must be translated or interpreted into the enrollee’s pri-
mary language to be valid and enforceable.

(c) The agreement is void and unenforceable, and the
enrollee is under no obligation to pay the provider, if the ser-
vice is covered by MAA or the MCO as described in subsec-
tion (1) of this section, even if the provider is not paid for the
covered service because the provider did not satisfy the
payor’s billing requirements.

REPEALER

The following section of the Washington Administrative
Code is repealed:

WAC 388-538-080 Managed care exemptions.

WSR 03-14-065
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 25, 2003, 4:33 p.m.]

Original Notice. .

Preproposal statement of inquiry was filed as WSR 03-
10-086.

Title of Rule: Part 2 of 3, chapter 388-538 WAC, Man-
aged care; amending WAC 388-538-100 Managed care
emergency services and 388-538-110 The grievance system
for managed care organizations (MCOs); and new sections
WAC 388-538-111 Primary care case management (PCCM)
grievances and appeals and 388-538-112 The medical assis-
tance administration’s (MAA’s) fair hearing process for
enrollee appeals of managed care organization (MCO)
actions.

Purpose: To bring the managed care program into com-
pliance with-the federal Balanced Budget Act (BBA) of 1997.
. The department is also updating and clarifying the criteria for
exemptions and ending enrollment in managed care in order
to provide a simpler, more flexible decision-making process
while preserving clients’rights.

Statutory Authority for Adoption:
74.09.522.

Statute Being Implemented: RCW 74.09.080, 74.09.-
510, 74.09.522, 74.09.450, 42 C.F.R. 438.400 through 420.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Ann Myers, P.O. Box 45533, Olympia, WA 98504, (360)
725-1345; Implementation and Enforcement: Michael Paul-
son, P.O. Box 45530, Olympia, WA 98504, (360) 725-1641.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is necessary because of federal law, 42 C.F.R.
438.400 through 420.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

RCW 74.08.090,
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The purpose is to meet federal requirements, update pol-
icies regarding exemption and ending enrollment and clarify
existing policy.

The anticipated effect is compliance with federal
requirements and easier to understand rules.

Proposal Changes'the Following Existing Rules: The
rules amend the process whereby clients may voice com-
plaints and grievances and file appeals and fair hearing
requests for managed care organization (MCO) actions to
bring the process into compliance with the federal Balanced
Budget Act. The rules also amend the criteria for exemption
and ending enrollment in managed care, as well as the quality
of care requirements for MCOs.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules, and, to the best of the depart-
ment’s knowledge, the businesses affected by the rule employ
more than fifty employees. The affected businesses therefore
do not meet the definition of a small business in RCW
19.85.020, and a statement is not required.

RCW 34.05.328 applies to this rule adoption. The
department has determined that while the proposed rule
meets the definition of a "significant legislative rule,"
amended WAC 388-538-110, 388-538-111, and 388-538-
112 are exempt under RCW 34.05.328 (5)(b)(iii) because the
amendments to these sections are to comply with federal Bal-
anced Budget Act requirements.

WAC 388-538-100 is amended to clarify policy and does
not make significant changes to that policy. The department
has analyzed the proposed amendments and concludes that
the probable benefits are greater than the probable costs. A
copy of the cost/benefit analysis memo is available from the
department representative named above.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 5, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by July 15, 2003, phone
(360) 664-6097, TTY (360) 664-6178, e-mail swensFH
@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Department of Social and Health Services, Rules Coordina-
tor, Rules and Policies Assistance Unit, delivered to 4500
10th Avenue S.E., Lacey, WA, mail to P.O. Box 45850,
Olympia, WA 98504-5850, fax (360) 664-61835, or e-mail
fernaax @dshs.wa.gov, by 5:00 p.m., August 5, 2003.

Date of Intended Adoption: Not sooner than August 6,
2003.

June 23,2003

Brian H. Lindgren, Manager

Rules and Policies Assistance Unit
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AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-100 Managed care emergency ser-
vices. (1) A managed care enrollee may obtain emergency
services, for emergency medical conditions in any hospital

emergency department. ((Fhese-definitions-differfromthe
. tefinition il L .

| andert Lealassi i on’s (MAAL
fee-for-service-system)) ("emergency services” and "emer-
gency medical condition” are as defined in this chapter).

(a) The managed care organization (MCO) covers emer-
gency services for MCO enrollees.

(b) MAA covers emergency services for primary care
case management (PCCM) enrollees.

(2) Emergency services for emergency medical condi-
tions do not require prior authorization by the MCO, primary
care provider (PCP), PCCM provider, or MAA.

(3) MCOs must cover all emergency services ((reeeived

by-an-MEO)) provided to an enrollee ((fer-nonemergeney
Lical e ! horized byl Lot

enrolee’s MED)) by a provider who is qualified to furnish

Medicaid services, without regard to whether the provider is
a participating or nonparticipating provider.

(4) An enrollee who requests emergency services is enti-
tled to receive an exam to determine if the enrollee has an
emergency medical condition. What constitutes an emer-

gency medical condition may not be limited on the basis of

diagnosis or symptoms.
(5) The MCO must cover emergency services provided

to an enrollee when: )

(a) The enrollee had an emergency medical condition,
including cases in which the absence of immediate medical
attention would not have had the outcomes specified in the
definition of an emergency medical condition: and

(b) _The plan provider or other MCO representative
instructs the enrollee to seek emergency services.

(6) In any disagreement between a hospital and the MCQO
about whether the enrollee is stable enough for discharge or
transfer, or whether the medical benefits of an unstabilized

transfer outweigh the risks. the judgment of the attending
physician(s) actually caring for the enrollee at the treating

facility prevails.

AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-110 The grievance system for man-
aged care ((eemplaintsr-appenis;-and-fair-hearings)) orga-
nizations (MCOQO). (1) A managed care enrollee ((has-the

O-vOice-a-COmp 0 P 3 3
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determination-of medical-necessity)) may be enrolled in a

managed care organization (MCQ) or with a primary care
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case management (PCCM) provider. This section contains

information about the grievance system for MCO enrollees,
which includes grievances and appeals as defined in WAC

WSR 03-14-065

(ii) If deciding any of the following, are health care pro-
fessionals who have appropriate clinical expertise in treating

the enrollee’s condition or disease:

388-538-050. See WAC 388-538-111 for information about
the grievance system for PCCM enrollees, which includes

(A) A grievance regarding denial of an expedited resolu-
tion of an appeal; or

grievances and appeals. See WAC 388-538-112 for the
department’s fair hearing process for appeals by MCO enroll-
ees.

(2) An MCO enrollee may voice a grievance or appeal an
action by an MCO either orally or in writing.

(3) If an MCO fails to meet the timeframes in this section

concerning any appeal, the MCO must provide the services

that are the subject of the appeal.

(4) MCOs must maintain records of grievances and

appeals and must review the information as part of the MCO’s

quality strategy.

(5)_ MCOs_must provide information describing the
MCQ’s grievance system to all providers and subcontractors
in any contract.

(6) Each MCO must have a grievance system in place for

enrollees. The system must comply with the requirements of
this section and the regulations of the state office of the insur-
ance commissioner (QIC), insofar as OIC regulations are not

in conflict with this chapter. Where such a conflict exists, the
requirements of this chapter take precedence. The MCO

erievance system must include all of the following:

(a) A grievance process for complaints about any matter
other than an action, as defined in WAC 388-538-050. See

'subsection (7) of this section for this process;

(b) An appeal process for an action, as defined in WAC
388-538-050. See subsection (8) of this section for the stan-
dard appeal process and subsection (9) of this section for the
expedited appeal process; and

(c) Access to the department’s fair hearing process. The
department’s fair hearing process described in chapter 388-02

(B) A grievance involving clinical issues.

(2) The MCO must complete the disposition of a griev-
ance and notice to the affected parties within ninety days of
receiving the grievance.

(8) The MCO appeal process:

(2) An MCO enrollee, or a provider acting on behalf of
the enrollee and with the enrollee’s written consent, may
appeal an MCO action. A provider may not request a depart-

ment fair hearing on behalf of an enrollee.
(b) To ensure the rights of MCO enrollees are protected,

MAA approves each MCO’s appeal process.

(<) MCOs must inform enrollees in writing within fifteen
days of enrollment about enrollees’ rights and how to use the
MCO’s appeal process and the department’s fair hearing pro-
cess. MAA must approve all written information the MCO
sends to enrollees.

(d) For standard service authorization decisions, an
enrollee must file an appeal, either orally or in writing, within
ninety calendar days of the date on the MCQO’s notice of
action. This also applies to an enrollee’s request for an expe-

dited appeal.
(e) For appeals for termination, suspension, or reduction

of previously authorized services, if the enrollee is requesting
continuation of services, the enrollee must file an appeal
within ten calendar days of the date of the MCO mailing the
notice of action. Otherwise, the timeframes in subsection
(8)(d) of this section apply.

(D The MCO’s notice of action must:

(i) Be in writing;:

(ii) Be in the enroliee’s primary language and be easily
understood as required in 42 C.F.R. 438.10(c) and (d);

WAC applies to this chapter. Where conflicts exists, the

requirements in this chapter take precedence. See WAC 388-
538-112 for the department’s fair hearing process for MCO

enrollees.

(7) The MCO grievance process:

(a) Only an enrollee may file a grievance with an MCO;
a provider may not file a grievance on behalf of an enrollee.

(b) To ensure the rights of MCO enrollees are protected,
MAA approves each MCO’s grievance process.

(c) MCOs must inform enrollees in writing within fifteen

days of enrollment about enrollees’ rights and how to use the
MCO’s_grievance process, including how to use the depart-

ment’s fair hearing process. MAA must approve all written
information the MCO sends to enrollees.

(d) The MCO must give enrollees any reasonable assis-
tance in taking procedural steps for grievances (e.g.. inter-
preter services and toll-free numbers).

(e) The MCO must acknowledge receipt of each griev-
ance.

decisions on grievances are individuals who:

' (f) The MCO must ensure that the individuals who make

(i) Were not involved in any previous level of review or

(iii) Explain the action the MCO or its contractor has

taken or intends to take;
(iv) Explain the reasons for the action;

(v) Explain the enrollee’s or the provider’s right to file an
MCO appeal;
(vi) Explain the procedures for exercising the enrollee’s

' rights;

(vii) Explain the circumstances under which expedited
resolution is available and how to request it (also see subsec-
tion (9) of this section):

(vii) Explain the enrollee’s right to have benefits con-
tinue pending resolution of an appeal, how to request that
benefits be continued, and the circumstances under which the
enrollee may be required to pay the costs of these services
(also see subsection
(10) of this section); and

(viii) Be mailed as expeditiously as the enrollee’s health
condition requires, and as follows:

(A) For denial of payment, at the time of any action
affecting the claim. This applies only when the client can be
held liable for the costs associated with the action.

(B) _For standard_service authorization decisions that
deny or limit services, not to exceed fourteen calendar days

decision-making; and
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extension of up to fourteen additional calendar days if the
enrollee or provider requests extension.

(C) For termination, suspension, or reduction of previ-
ously authorized services, ten days prior to such termination,

suspension, or reduction, except if the criteria stated in 42
C.F.R. 431.213 and 431.214 are met. The notice must be
mailed by a method which certifies receipt and assures deliv-
ery within three calendar days.

(D) For expedited authorization decisions, in_cases
where the provider indicates or the MCO determines that fol-
lowing the standard timeframe could seriously jeopardize the
enrollee’s life or health or ability to attain, maintain, or regain
maximum function, no later than three calendar days after
receipt of the request for service.

(f) The MCO must give enrollees any reasonable assis-

tance in taking procedural steps for an appeal (e.g., inter-

preter services and toll-free numbers).

(g) The MCO must acknowledge receipt of each appeal.

(h) The MCO must ensure that the individuals who make
decisions on appeals are individuals who:

(i) Were not involved in any previous level of review or
decision-making: and

(ii) If deciding any of the following, are health care pro-
fessionals who have appropriate clinical expertise in treating
the enrollee’s condition or disease:

(A) An appeal of a denial that is based on lack of medical
necessity; or

(B) An appeal that involves clinical issues.

(i) The process for appeals must:

(i) Provide that oral inquiries seeking to appeal an action
are treated as appeals (to establish the earliest possible filing
date for the appeal), and must be confirmed in writing, unless

the enrollee or provider requests an expedited resolution.
Also see subsection (9) for information on expedited resolu-
tions;

(ii) Provide the enrollee a reasonable opportunity to
present evidence, and allegations of fact or law. in person as
well as in writing. The MCO must inform the enrollee of the
limited time available for this in the case of expedited resolu-

(iii) Provide the enrollee and the enrollee’s representative
opportunity, before and during the appeals process, to exam-
ine the enrollee’s case file, including medical records. and
any other documents and records considered during the

appeal process; and
(iv) Include as parties to the appeal, the enrollee and the

enrollee’s representative, or the legal representative of the
deceased enrollee’s estate.

(j) MCOs must resolve each appeal and provide notice,
as expeditiously as the enrollee’s health condition requires,
within the following timeframes:

(i) For standard resolution of appeals, including indepen-
dent review under RCW 48.43.535 and notice to the affected
parties. no longer than forty-five calendar days from the day
the MCO receives the appeal. This timeframe may not be
extended.

(i1) For expedited resolution of appeals, including notice
to_the affected parties, no longer than three calendar days
after the MCO receives the appeal.
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(iii) For appeals for termination, suspension, or reduc-

tion of previously authorized services, no longer than forty-
five calendar days from the day the MCO receives the appeal.

(k) The notice of the resolution of the appeal must:

(1) Be in writing. For notice of an expedited resolution,
the MCO must also make reasonable efforts to provide oral
notice (also see subsection (9) of this section).

(i1} Include the results of the resolution process and the
date it was completed.

(iii) For appeals not resolved wholly in favor of the
enrollee:

(A) Include information on the enrollee’s right to request
a department fair hearing_and how to do so (also see WAC

(B) Include information on the enrollee’s right to receive
services while the hearing is pending and how to make the
request (also see subsection (10) of this section); and

(C) Inform the enrollee that the enrollee may be held lia-
ble for the cost of services received while the hearing is pend-
ing, if the hearing decision upholds the MCQ’s action (also
see subsection (11) of this section).

(D If an MCO enrollee does not agree with the MCQ?’s
resolution of the appeal, the enrollee may file a request for a
department fair hearing within the following timeframes (see
WAC 388-538-112 for the MAA fair hearing process for
MCO enrollees):

(i) For appeals regarding a standard service, within
twenty days of the date of the MCO’s notice of the resolution
of the appeal.

(i1} For appeals regarding termination, suspension, or
reduction of a previously authorized service, within ten (10)
days of the date on the MCO’s notice of the resolution of the
appeal.

(m) The MCO enrollee must exhaust all levels of resolu-
tion and appeal within the MCQO’s grievance system prior to
filing an appeal (a request for a department fair hearing) with
MAA.

(9) The MCO expedited appeal process:

(a) Each MCO must establish and maintain an expedited

appeal review process for appeals when the MCO determines
(for a request from the enrollee) or the provider indicates (in

making the request on the enrollee’s behalf or supporting the
enrollee’s request), that taking the time for a standard resolu-
tion could seriously jeopardize the enrollee’s life or health or
ability to attain, maintain, or regain maximum function.

(b) The MCO must make a decision on the enrollee’s

request for expedited appeal and provide notice, as expedi-
tiously as the enrollee’s health condition requires, within
three calendar days after the MCO receives the appeal. The
MCO must_also make reasonable efforts to provide oral
notice.

(c) The MCO must ensure that punitive action is neither
taken against a provider who requests an expedited resolution
or supports an enrollee’s appeal.

(d) If the MCO denies a request for expedited resolution
of an appeal, it must:

(1) Transfer the appeal to the timeframe for standard res-

olution; and
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(ii) Make reasonable efforts to give the enrollee prompt
oral notice of the denial, and follow up within two (2) calen-
dar days with a_written notice.

(10) Continuation of previously authorized services:

(a) The MCO must continue the enrollee’s services if all
of the following apply:

(i) The enrollee or the provider files the appeal on or
before the later of the following:

(A) Unless the criteriain 42 CF.R.431.213 and 431.214
are met, within ten calendar days of the MCO mailing the
notice of action, which for actions involving services previ-
ously authorized, must be delivered by a method which certi-

fies receipt and assures delivery within three calendar days;

or

(B) The intended effective date of the MCQ’s proposed
action.

(ii) The appeal involves the termination, suspension, or
reduction of a previously authorized course of treatment;

(iii) The services were ordered by an authorized pro-
vider;

(iv) The original period covered by the origina] authori-
zation has not expired; and

(v) The enrollee requests an extension of services.

(b) If, at the enrollee’s request, the MCO continues or
reinstates the enrollee’s services while the appeal is pending
the services must be continued until one of the following
occurs:

(1) The enrollee withdraws the appeal;

(i) Ten calendar days pass after the MCO_mails_the
notice of the resolution of the appeal and the enrollee has not
requested a department fair hearing (with continuation of ser-
vices until the department fair hearing decision is reached)
within the ten days;

(iii) The state Office of Administrative Hearings (OAH)

issues a fair hearing decision adverse to the enrollee: or
(iv) The time period or service limits of a_previously

authorized service has been met.

(c) If the final resolution of the appeal upholds the
MCO’s action, the MCO may recover the amount paid for the
services provided to the enrollee while the appeal was pend-
ing. to the extent that they were provided solely because of
the requirement for continuation of services.

(11) Effect of reversed resolutions of appeals:

(a) If the MCO_or OAH reverses a_decision to deny,
limit. or delay services that were not provided while the
appeal was pending, the MCO must authorize or provide the
disputed services promptly, and as expeditiously as the
enrollee’s health condition requires.

(b) If the MCO or OAH reverses a decision to deny
authorization of services. and the enrollee received the dis-
puted services while the appeal was pending, the MCO must

pay for those services.

Reviser’s note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

NEW SECTION

WAC 388-538-111 Primary care case management
(PCCM) grievances and appeals. (1) A managed care
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enrollee may be enrolled in a managed care organization
(MCO) or with a primary care case management (PCCM)
provider. This section contains information about the griev-
ance system for PCCM enrollees, which includes grievances
and appeals. See WAC 388-538-110 for information about
the grievance system for MCO enrollees, which includes
grievances and appeals. See WAC 388-538-112 for the fair
hearing process for appeals by MCO enrollees.

(2) APCCM enrollee may voice a grievance or appeal an
MAA action, either orally or in writing. PCCM enrollees use

the medical assistance administration’s (MAA’s) grievance '

and appeal processes.

(3) The grievance process for PCCM enrollees;

(a) APCCM enrollee may file a grievance with MAA. A
provider may not file a grievance on behalf of a PCCM
enrollee.

(b) MAA provides PCCM enrollees with information
equivalent to that described in WAC 388-538-110 (7)(c).

(c) When a PCCM enrollee files a grievance with MAA,
the enrollee is entitled to:

(i) Any reasonable assistance in taking procedural steps
for grievances (e.g., interpreter services and toll-free num-
bers);

(ii) Acknowledgment of MAA’s receipt of the grievance;

(iii) A review of the grievance. The review must be con-
ducted by an MAA representative who was not involved in
the grievance issue; and

(iv) Disposition of a grievance and notice to the affected
parties within ninety days of MAA receiving the grievance.

(4) The appeal process for PCCM enrollees:

(a) A PCCM enrollee may file an appeal of an MAA
action with MAA. A provider may not file an appeal on
behalf of a PCCM enrollee.

(b) MAA provides PCCM enrollees with information
equivalent to that described in WAC 388-538-110 (8)(c).

(c) The appeal process for PCCM enrollees follows that
described in chapter 388-02 WAC. Where a conflict exists,
the requirements in this chapter take precedence.

NEW SECTION

WAC 388-538-112 The medical assistance adminis-
tration’s (MAA’s) fair hearing process for enrollee
appeals of managed care organization (MCO) actions. (1)
The fair hearing process described in chapter 388-02 WAC
applies to the fair hearing process described in this chapter.
Where a conflict exists, the requirements in this chapter take
precedence.

(2) An MCO enrollee must exhaust all levels of resolu-
tion and appeal within the MCO’s grievance system prior to
filing an appeal (a request for a department fair hearing) with
MAA. See WAC 388-538-110 for the MCO grievance sys-
tem.

(3) If an MCO enrollee does not agree with the MCO’s
resolution of the enrollee’s appeal, the enrollee may file a
request for a department fair hearing within the following
time frames:

Proposed
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(a) For appeals regarding a standard service, within
twenty days of the date of the MCO’s notice of the resolution
of the appeal.

(b) For appeals regarding termination, suspension, or
reduction of a previously authorized service, ir the enrollee is
requesting continuation of services, within ten days of the
date on the MCO’s notice of the resolution of the appeal.

(4) The entire appeal process, including the MCO appeal
process, must be completed within ninety calendar days of
the date the MCO enrollee filed the appeal with the MCO, not
including the number of days the enrollee took to subse-
quently file for a department fair hearing.

(5) Parties to the MAA fair hearing include the MCO, the
enrollee, and the enrollee’s representative or the representa-
tive of a deceased enrollee’s estate.

WSR 03-14-066
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 25, 2003, 4:35 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
10-086.

Title of Rule: Part 3 of 3, chapter 388-538 WAC, Man-
aged care; amending WAC 388-538-130 Exemptions and
ending enrollment in managed care and 388-538-140 Quality
of care.

Purpose: To bring the managed care program into com-
pliance with the federal Balanced Budget Act (BBA) of 1997.
The department is also updating and clarifying the criteria for
exemptions and ending enrollment in managed care in order
to provide a simpler, more flexible decision-making process
while preserving clients’ rights.

Statutory Authority for Adoption:
74.09.522.

Statute Being Implemented: RCW 74.09.080,
74.09.510, 74.09.522, 74.09.450, 42 C.F.R. 438.400 through
420.

Summary: See Purpose above.

‘Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Ann Myers, P.O. Box 45533, Olympia, WA 98504, (360)
725-1345; Implementation and Enforcement: Michael Paul-
son, P.O. Box 45530, Olympia, WA 98504, (360) 725-1641.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is necessary because of federal law, 42 C.F.R.
438.400 through 420.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

The purpose is to meet federal requirements, update pol-
icies regarding exemption and ending enrollment and clarify
existing policy.

The anticipated effect is compliance with federal
requirements and easier to understand rules.

RCW 74.08.090,

Proposed
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Proposal Changes the Following Existing Rules: The
rules amend the process whereby clients may voice com-
plaints and grievances and file appeals and fair hearing
requests for managed care organization (MCO) actions to

" bring the process into compliance with the federal Balanced

Budget Act. The rules also amend the criteria for exemption
and ending enrollment in managed care, as well as the quality
of care requirements for MCOs.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules, and, to the best of the depart-
ment’s knowledge, the businesses affected by the rule employ
more than fifty employees. The affected businesses therefore
do not meet the definition of a small business in RCW
19.85.020, and a statement is not required.

RCW 34.05.328 applies to this rule adoption. WAC
388-538-130 and 388-538-140 are amended to clarify policy
and do not make significant changes to that policy. The
department has analyzed the proposed amendments and con-
cludes that the probable benefits are greater than the probable
costs. A copy of the cost/benefit analysis memo is available
from the department representative named below.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 5, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Fred
Swenson, DSHS Rules Consultant, by July 15, 2003, phone
(360) 664-6097, TTY. (360) 664-6178, e-mail swensFH
‘@dshs.wa.gov.

Submit Written Comments to: Identify WAC Numbers,
Department of Social and Health Services, Rules Coordina-
tor, Rules and Policies Assistance Unit, delivered to 4500
10th Avenue S.E., Lacey, WA, mail to P.O. Box 45850,
Olympia, WA 98504-5850, fax (360) 664-6185, or e-mail
fernaax @dshs.wa.gov, by 5:00 p.m., August 5, 2003.

Date of Intended Adoption: Not sooner than August 6,
2003.

June 23, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-130 Exemptions and ending enroll-
ment in managed care. (1) (MAA-endsan-enrolees-enroll-
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i < )) The medical assistance administra-
tion (MAA) may exempt a client from mandatory enrollment
in managed care or may end an enrollee’s enrollment in man-

aged care as specified in this section, on a case-by-case basis.
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(b) Such evaluation either finds no treatable condition to

be contributing, or after evaluation and treatment, the

enrollee’s behavior continues to prevent the provider from

safely or prudently providing medical care to the enrollee;

and

(c) The enrollee received written notice of the provider’s
intent to request the enrollee’s removal, unless MAA has
waived_the requirement for provider notice because the
enrollee’s conduct presents the threat of imminent harm to
others. The provider’s notice must include:

(i) The enrollee’s right to use the provider’s grievance
system as described in WAC 388-538-110 and 388-538-111;
and

(ii) The enrollee’s right to use the department’s fair hear-

ing process, after the enrollee has exhausted all grievance and

appeals available through the provider’s grievance system
(see WAC 388-538-110 and 388-538-111 for provider griev-

ance systems, and WAC 388-538-112 for the fair hearing
process for enrollees).

Only MAA has authority to exempt a client from enrollment

in, or remove an enrollee from, managed care.
(2) A client or enrollee, or the client’s or enrollee’s repre-

sentative as defined in RCW 7.70.065, may request MAA to

(4) When MAA receives a request from an MCO or
PCCM provider to remove_an enrollee from enrollment in
managed care, MAA attempts to contact the enrollee for the
enrollee’s perspective. If MAA approves the request,. MAA

exempt or end enrollment in managed care as described in

this section.

(a) If a client requests exemption prior to the enrollment
effective date, the client is not enrolled until MAA approves
or denies the request and any related fair hearing is held and
decided.

(b) If an enrollee requests to end enrollment, the enrollee
remains enrolled pending MAA’s final decision, unless stay-
ing in managed care would adversely affect the enrollee’s
health status.

(c) The client or enrollee receives timely notice by tele-
phone or in writing when MAA approves or denies the cli-

sends a notice at least ten days in advance of the effective
date that enrollment will end. The notice includes:
a) The reason MAA approved ending enrollment; and

(b) Information about the enrollee’s fair hearing rights.

5) MAA will exempt a client from mandatory enroll-
ment or end an enrollee’s enrollment in managed care when
any of the following apply:

(a) The client or enrollee is receiving_foster care place-

ment services from the division of children and family ser-
vices (DCES);

(b) The client has or the enrollee becomes eligible for
Medicare, basic health (BH), CHAMPUS/TRICARE., or any

ent’s or enrollee’s request. MAA follows a telephone denial

by written notification. The written notice contains all of the
following:
(i) The action MAA intends to take;

(ii) The reason(s) for the intended action;

(iii) The specific rule or regulation supporting the action;

(iv) The client’s or enrollee’s right to request a fair hear-
ing: and

(v) A translation into_the client’s or enrollee’s primary
language when the client or enrollee has limited English pro-
ficiency.

3) A managed care organization (MCQ) or primary care
case management (PCCM) provider may request MAA to
end enrollment. The request must be in writing and be suffi-
cient to satisfy MAA that the enrollee’s behavior is inconsis-
tent with the MCO’s or PCCM provider’s rules and regula-

other accessible third-party health care coverage that would
require exemption or involuntary disenrollment from:

(1) An MCO, in accordance with MAA'’s healthy options
{HO) contract; or

ii} A primary care case management (PCCM
in accordance with MAA’s PCCM contract.
(6) MAA will grant a client’s request for exemption or an
enrollee’s request to end enrollment when:
(a)_The client or enrollee is American Indian/Alaska

Native (AI/AN) as specified in WAC 388-538-060(2);
(b) The client or enrollee has been identified by MAA as

a child who meets the definition of "children with special
health care needs";
(c) The client or enrollee is homeless or is expected to

live in temporary housing for less than one hundred twenty

days from the date of the request; or

rovider

tions (e.g.. intentional misconduct). MAA does not approve
a request to remove an enrollee from managed care when the

request is solely due to an adverse change in the enrollee’s

(d) The client or enrollee speaks limited English or is
hearing impaired and the client or enrollee can communicate

with a provider who communicates in the client’s or enrollee’s

health or the cost of meeting the enrollee’s health care needs.
The MCO or PCCM provider’s request must include docu-

language or in American Sign Language and is not available
through the MCO and the MCO does not have a provider

mentation that:

(a) The provider furnished clinically appropriate evalua-
tion(s) to determine whether there is a treatable problem con-
tributing to the enrollee’s behavior;

Proposed

available who can communicate in the client’s language.
(7) On a case-by-case basis, MAA may grant a client’s

request for exemption or an enrollee’s request to end enroll-

ment when. in MAA’s judgment, the client or enrollee has a
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documented and verifiable medical condition, and enrollment

in managed care could cause an interruption of treatment that

could jeopardize the client’s or enrollee’s life or health or abil-

WSR 03-14-066

(c) Maintain a grievance system that includes a process
for enrollees to file grievances and appeals according to the
requirements of WAC 388-538-110;

ity to attain, maintain, or regain maximum function.

(8) Upon request, MAA may exempt the client or end
enrollment for the period of time the circumstances or condi-
tions that lead to exemption or ending enrollment are
expected to exist. MAA may periodically review those cir-
cumstances or conditions to determine if they continue to
exist. If MAA approves the request for a limited time, the cli-
ent or enrollee is notified in writing or by telephone of the

time limitation, the process for renewing the exemption or the

ending of enrollment, and fair hearing rights.
(9) An MCO may refer enrollees to MAA’s patients

requiring regulation (PRR) program in accordance with
WAC 388-501-0135.

AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-140 Quality of care. (1) In order to
assure that managed care enrollees receive ((appropriate
aeeess—to)) quality health care ((ard)) services, the medical
assistance administration (MAA) ((dees-all-of the followirg))
requires managed care organizations (MCOs) to comply with
quality improvement standards as stated in the medical assis-
tance administration (MAA) managed care contract as fol-

lows:

~oordinat  healtl ce-deli ]
nity-Hnkages)) Have a clearly defined quality organizational

structure and operation, including a fully operational quality

assessment, measurement, and improvement program;
(b) Have effective means to detect both underutilization

and overutilization of services;
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(d) Maintain a system for provider and practitioner cre-
dentialing and recredentialing;

(e) Ensure that MCO subcontracts and the delegation of
MCO responsibilities are in accordance with MAA standards
and regulations;

(f) Cooperate with an MAA-contracted qualified inde-
pendent external review organization (EQRO) conducting
review activities as described in 42 C.F.R. 438.358;

(g) Have an effective means to assess the quality and
appropriateness of care furnished to enrollees with special
health care needs;

(h)_Submit annual reports to MAA, including HEDIS
performance measures, specified by MAA;

(i) Maintain a health information system that:

(i) Collects, analyzes, integrates, and reports data as
requested by MAA;

(ii) Provides information on utilization, grievances and
appeals, enrollees ending enrollment for reasons other than

the loss of Medicaid eligibility, and other areas as defined by
MAA;
(ii1) Collects data on enrollees, providers, and services

provided to enrollees through an encounter data system, in a

standardized format as specified by MAA. and

(iv) Ensures data received from_ providers Is adequate
and complete by verifying the accuracy and timeliness of
reported data and screening the data for completeness, logic,
and consistency.

(1) Conduct performance improvement projects designed
to achieve significant improvement, sustained over time. in

clinical care outcomes and services. and that involve the fol-
lowing:

(i) Measuring performance using objective quality indi-
cators;

(ii) Implementing system changes to achieve improve-
ment in service quality;

(iii) Evaluating the effectiveness of system changes;

(iv) Planning and initiating activities for increasing or
sustaining performance improvement;

- (v) Reporting each project status and the results as
requested by MAA; and

(vi) Completing each performance improvement project

timely so as to generally allow aggregate information to pro-

duce new quality of care information every year.

(k) Ensure enrollee access to health care services;

(1) Ensure continuity and coordination of enrollee care;
and '

(m) Ensure the protection of enrollee rights and the con-
fidentiality of enrollee health information.

(2) MAA may impose intermediate sanctions in accor-
dance with 42 C_E.R. 438.700 and corrective action for sub-

standard rates of clinical performance measures and for defi-

ciencies found in audits and on-site visits.

Proposed
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WSR 03-14-067
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Medical Assistance Administration)
[Filed June 25, 2003, 4:37 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 03-
10-086.

Title of Rule: Amending WAC 388-538-067 Managed
care provided through managed care organizations (MCOs).

Purpose: Amending the rule to provide the potential for
broader provider participation in managed care.

Statutory Authority for Adoption: RCW 74.08.090,
74.09.522.

Statute Being Implemented: RCW 74.09.080, 74.09.-
510, 74.09.522, 74.09.450, 42 C.F.R. 438.400 through 420.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Ann Myers, P.O. Box 45533, Olympia, WA 98504, (360)
725-1345; Implementation and Enforcement: Michael Paul-
son, P.O. Box 45530, Olympia, WA 98504, (360) 725-1641.

Name of Proponent: Department of Social and Health
Services, Medical Assistance Administration, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule,
Effects: See Purpose above.

The purpose is to broaden the potential for greater pro-
vider participation in managed care.

The anticipated effect is increased provider participation
in managed care, resulting in better access for medical assis-
tance clients.

Proposal Changes the Following Existing Rules: The
rules amend the criteria for contracting with the department
to provide managed care services to eligible clients.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department has
analyzed the proposed rules, and, to the best of the depart-
ment’s knowledge, the businesses affected by the rule employ
more than fifty employees. The affected businesses therefore
do not meet the definition of a small business in RCW
19.85.020, and a statement is not required.

RCW 34.05.328 does not apply to this rule adoption.
WAC 388-538-067 is amended to clarify policy and does not
make significant changes to that policy. The department has
analyzed the proposed amendments and concludes that the
probable benefits are greater than the probable costs. A copy
of the cost/benefit analysis memo is available from the
department representative named below.

Hearing Location: Blake Office Park (behind Goodyear
Courtesy Tire), 4500 10th Avenue S.E., Rose Room, Lacey,
WA 98503, on August 5, 2003, at 10:00 a.m.

Assistance for Persons with Disabilities: Contact Andy
Fernando, DSHS Rules Coordinator, by July 29, 2003, phone
(360) 664-6094, TTY (360) 664-6178, e-mail fernaax
@dshs.wa.gov.

its Purpose, and Anticipated

Proposed
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Submit Written Comments to: Identify WAC Numbers,
Department of Social and Health Services, Rules Coordina-
tor, Rules and Policies Assistance Unit, delivered to 4500
10th Avenue S.E., Lacey, WA, mail to P.O. Box 45850,
Olympia, WA 98504-5850, fax (360) 664-6185, or e-mail
fernaax @dshs.wa.gov, by 5:00 p.m., August 5, 2003.

Date of Intended Adoption: Not sooner than August 6,
2003.

June 25, 2003
Brian H. Lindgren, Manager
Rules and Policies Assistance Unit

AMENDATORY SECTION (Amending WSR 02-01-075,
filed 12/14/01, effective 1/14/02)

WAC 388-538-067 Managed care provided through
managed care organizations (MCOs). (1) Managed care
organizations (MCOs) may contract with the department of
social and health services (DSHS) to provide prepaid health
care services to eligible medical assistance administration
(MAA) clients ((under-the-healthy-options—(HO) -managed
eare-program)). The MCOs must meet the qualifications in
this section to be eligible to contract with DSHS. The MCO
must:

(a) Have a certificate of registration from the office of
the insurance comm1ssmner (OIC) ((as—eﬁher—a—heekh—mam—

&aeter—(—HGSG)r)) that allows the MCO to provide the ser-

vices in subsection (1) of this section;

(b) Accept the terms and conditions of DSHS’ HO con-
tract;

(c) Be able to meet the network and quality standards
established by DSHS; and

(d) Accept the prepaid rates published by DSHS.

(2) DSHS reserves the right not to contract with any oth-
erwise qualified MCO.

WSR 03-14-074
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed June 27, 2003, 9:16 a.m]

Original Notice.

Preproposal statement of inquiry was filed as WSR 00-
10-045 on April 26, 2000.

Title of Rule: Chapter 296-843 WAC, Hazardous waste
operations; and chapter 296-62 WAC, General occupational
health standards.

Purpose: The hazardous waste operations rule is being
rewritten and reorganized for clarity and ease of use for
employers and employees. We are also revising two provi-
sions of the rule as a result of a "not-at-least-as-effective-as"
(NALAEA) OSHA determination. A note will be added to
chapter 296-62 WAC, Part P, Hazardous Waste Operations
and Treatment, Storage, and Disposal Facilities stating the
requirements will only apply to agriculture.
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AMENDED SECTIONS:
WAC 296-62-300 Hazardous waste operations and treat-
ment, storage, and disposal facilities.

. This section is being amended to note that the provi-
sions of WAC 296-62-300 through 296-62-3195 will
apply only to agriculture after the effective date of
chapter 296-843 WAC, Hazardous Waste Operations.

NEW SECTIONS:
WAC 296-843-100 Scope.

. Moved requirements relating to the rule scope from
chapter 296-62 WAC, Part P and added post-emer-
gency response for clarity.

WAC 296-843-110 Evaluations and inspections.

. Moved requirements relating to evaluations and
inspections from chapter 296-62 WAC, Part P.

WAC 296-843-11005 Complete a preliminary site evaluation
before allowing employees to enter the site.

. Moved requirements relating to preliminary site evalu-
ation from chapter 296-62 WAC, Part P.

WAC 296-843-11010 Conduct ongoing evaluations of safety
and health hazards.

. Moved requirements relating to the conduct of ongoing
site evaluations from chapter 296-62 WAC, Part P.

'WAC 296-843-120 Health and safety plan (HASP).

. Moved requirements relating to the health and safety
plan from chapter 296-62 WAC, Part P.

WAC 296-843-12005 Develop and maintain a written site-
specific health and safety plan (HASP).

. Moved requirements relating to the development and
maintenance of a site-specific health and safety plan
from chapter 296-62 WAC, Part P.

WAC 296-843-130 Sampling and monitoring.

. Moved requirements relating to sampling and monitor-
ing from chapter 296-62 WAC, Part P.

WAC 296-843-13005 Conduct monitoring for health and
safety hazards during initial site entry.

. Moved requirements relating to the monitoring for
health and safety hazards during initial site entry from
chapter 296-62 WAC, Part P.

WAC 296-843-13010 Evaluate employee exposure to haz-
ardous substances during clean-up operations.

. Moved requirements relating to the evaluation of
employee exposure to hazardous substances during
clean-up operations from chapter 296-62 WAC, Part P.

WAC 296-843-140 Site control.

. Moved requirements relating to site control from chap-
ter 296-62 WAC, Part P.

.VAC 296-843-14005 Establish site control.

. Moved requirements relating to the establishment of
site control from chapter 296-62 WAC, Part P.
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WAC 296-843-150 Worker and equipment decontamination.

. Moved requirements relating to worker and equipment
decontamination from chapter 296-62 WAC, Part P.

WAC 296-843-15005 Establish and implement decontamina-
tion procedures before any worker or equipment enters a con-
taminated area.

. Moved requirements relating to the establishment and
implementation of decontamination procedures before
workers or equipment enter contaminated areas from
chapter 296-62 WAC, Part P.

WAC 296-843-15010 Provide showers and changing rooms.

. Moved requirements relating to requirements for show-
ers and changing rooms from chapter 296-62 WAC,
Part P.

WAC 296-843-15015 Provide washing facilities.

. Moved requirements relating to the requirements for
washing facilities from chapter 296-62 WAC, Part P.

WAC 296-843-160 Emergency response for hazardous waste
sites.

. Moved requirements relating to emergency response
for hazardous waste sites from chapter 296-62 WAC,
Part P.

WAC 296-843-16005 Establish an emergency response plan

for anticipated emergencies before beginning hazardous

waste operations.

. Moved requirements relating to the establishment of an
emergency response plan for anticipated emergencies
before beginning hazardous waste operations from
chapter 296-62 WAC, Part P.

WAC 296-843-17005 Control employee exposure to site
health and safety hazards.

. Moved requirements relating to the control of
employee exposure to health and safety hazards from
chapter 296-62 WAC, Part P.

WAC 296-843-180 Drum and container handling.

. Moved requirements relating to drum and container
handling from chapter 296-62 WAC, Part P.

WAC 296-843-18005 Handle drums and containers safely.

. Moved requirements relating to the safe handling of
drums and containers from chapter 296-62 WAC, Part
P.

WAC 296-843-18010 Handle drums and containers sus-

pected of containing shock-sensitive (explosive) wastes

safely.

. Moved requirements relating to the handling of drums
and containers suspected of containing shock-sensitive
(explosive) wastes safely from chapter 296-62 WAC,
Part P.

WAC 296-843-18015 Maintain worker safety in drum and
container opening areas.

. Moved requirements relating to safety in drum and
container opening areas from chapter 296-62 WAC,
Part P.

Proposed
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WAC 296-843-18020 Ship and transport drums and contain-
ers safely.

* ~ Moved requirements relating to the safe shipment and
transport of drums and containers from chapter 296-62

WAC, Part P.
WAC 296-843-190 Personal protective equipment (PPE).
. Moved requirements relating to personal protective

equipment from chapter 296-62 WAC, Part P.
WAC 296-843-19005 Provide and use appropriate PPE.

. Moved requirements relating to requirements to pro-
vide and use appropriate PPE from chapter 296-62
WAC, Part P.

WAC 296-843-200 Training, briefings, and information.

. Moved requirements relating to training, briefings and
information requirements from chapter 296-62 WAC,
Part P.

WAC 296-843-20005 Inform workers, contractors and sub-

contractors about the hazardous waste site.

. Moved requirements relating to the need to inform
workers, contractors and subcontractors about hazard-
ous waste sites from chapter 296-62 WAC, Part P.

WAC 296-843-20010 Train workers, supervisors and manag-

ers before work begins on the site.

. Moved requirements relating to need to train workers,
supervisors and managers before work begins on the
site from chapter 296-62 WAC, Part P.

WAC 296-843-20015 Provide training to your managers and

Supervisors.

. Moved requirements relating to the requirement to pro-
vide training for managers and supervisors from chap-
ter 296-62 WAC, Part P.

WAC 296-843-20020 Training for post-emergency response.

. Incorporated training for post-emergency response
from WISHA Regional Directive (WRD) 32.99,
Inspection guidelines for post-emergency response.

WAC 296-843-20025 Make sure your employees receive

written documentation of training. A

i Moved requirements relating to maxing sure employ-
ees receive written documentation of training from
chapter 296-62 WAC, Part P.

WAC 296-843-20030 Provide refresher training to employ-

ees.

. Moved requirements relating refresher training require-
ments from chapter 296-62 WAC, Part P.

WAC 296-843-20035 Use qualified trainers.

. Moved requirements relating to the qualifications of
trainers from chapter 296-62 WAC, Part P.

WAC 296-843-210 Medical surveillance.

. Moved requirements relating to medical surveillance
from chapter 296-62 WAC, Part P.

WAC 296-843-21005 Provide medical surveillance for your

employees.

. Moved requirements relating to the requirement to pro-
vide medical surveillance for employees from chapter
296-62 WAC, Part P.

Proposed
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WAC 296-843-220 Record keeping and information access.

J Moved requirements relating to the keeping and allow-
ing of access to records from chapter 296-62 WAC,
Part P.

WAC 296-843-22005 Make your records accessible.

. Moved requirements relating to the records accessibil-
ity from chapter 296-62 WAC, Part P.

WAC 296-843-22010 Keep medical surveillance records for
your employees.

. Moved requirements relating to the requirement to
keep medical surveillance records for your employees
from chapter 296-62 WAC, Part P.

WAC 296-843-300 Definitions.

. Moved requirements relating to the rule from chapter
296-62 WAC, Part P.

Statutory Authority for Adoption:
49.17.040, 49.17.050, 49.17.060.

Statute Being Implemented: Chapter 49.17 RCW.

Summary: See Purpose above.

Reasons Supporting Proposal: See Purpose above.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, (360) 902-5530; Implementation
and Enforcement: Michael A. Silverstein, Tumwater, (360)
902-5495.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: See Purpose above.

Proposal Changes the Following Existing Rules: The
hazardous waste operations and TSD facilities rule, in chap-
ter 296-62 WAC, is being rewritten, reorganized, renamed,
and renumbered as chapter 296-843 WAC, Hazardous waste
operations, for clarity and ease of use for employers and
employees. We are also revising two provisions of the rule as
aresult of a "not-at-least-as-effective-as" (NALAEA) OSHA
determination. A note will be added to chapter 296-62 WAC,
Part P, Hazardous Waste Operations and Treatment, Storage,
and Disposal Facilities stating the requirements will only
apply to agriculture.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The department consid-
ered whether these proposed rules are subject to the Regula-
tory Fairness Act and determined that they do not require a
small business economic impact statement because the pro-
posed changes are exempt by law (see RCW 19.85.025 refer-
encing RCW 34.05.310(4)) from the small business eco-
nomic impact requirement.

RCW 34.05.328 applies to this rule adoption. This rule
is a significant legislative rule, however it is exempt under
RCW 34.05.328 (5)(b) since it only corrects typographical
errors and clarifies language without changing its effect. The
proposal does not increase requirements.

Hearing Location: Department of Labor and Industries
Building, Rooms S117 and S118, 7273 Linderson Way S.W.,
Tumwater, WA, on August 26, 2003, at 9:00 am.

RCW 49.17.010,
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Assistance for Persons with Disabilities: Contact Sally
Elliott by August 20, 2003, at (360) 902-5484.

Submit Written Comments to: Jim Hughes, Project
Manager, WISHA Services Division, P.O. Box 44620,
Olympia WA 98507-4620, fax (360) 902-5529, e-mail
hugw235@Ini.wa.gov, by 5:00 p.m., August 29, 2003.

Date of Intended Adoption: October 1, 2003.

June 27,2003
Paul Trause
Director

AMENDATORY SECTION (Amending WSR 99-07-097,
filed 3/23/99, effective 6/23/99)

. WAC 296-62-300 Hazardous waste operations and
treatment, storage, and disposal facilities.

Note: The requirements in WAC 296-62-300 through 296-62-
3195 apply only to agriculture. The requirements for all
other industries relating to hazardous waste have been
moved to chapter 296-843 WAC, Hazardous waste opera-

tions.

Chapter 296-843 WAC

HAZARDOUS WASTE OPERATIONS

NEW SECTION

WAC 296-843-100 Scope. This chapter applies if you
have any of the following:

» Employees working in operations involving hazardous
waste at a treatment, storage, and disposal (TSD) facility
required to have a permit or interim status AND regulated by
any of the following:

, —40 CFR Parts 264 and 265 under the Resource Conser-
vation and Recovery Act of 1976 (RCRA), 42 U.S.C. 6901 et
seq.;

— Agencies implementing RCRA through agreements
with the United States Environmental Protection Agency
(US.EP.A);

— Chapter 173-303 WAC, Dangerous waste regulations;

OR

» Employees conducting initial investigations of govern-
ment-identified sites before determining whether hazardous
substances are present;

OR

» Employees working at a hazardous waste site to make
the site safer for people or the environment. Sites include,
but are not limited to:

— The Environmental Protection Agency's (EPA)
National Priority Site List (NPL); see http://www.epa.gov/
superfund/sites/npl/wa.htm;

— Sites recommended for inclusion on the EPA NPL;

— State priority site lists, for example those listed under
chapter 173-340 WAC, Model Toxics Control Act MTCA);
see http://www.ecy.wa.gov/programs/tcp/cscs/CSC-
Spage. HTM;

— Unlisted sites recognized by a federal, state or local
government as an uncontrolled hazardous waste site. Exam-
ples of such sites include:

[137]
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@ Those that do not meet clean-up goals established by
the MTCA and that pose a threat or potential threat to human
health or the environment;

B Clandestine drug lab sites designated for cleanup;

B Sites covered by the Resource Conservation and
Recovery Act of 1976 (RCRA) as amended (42 U.S.C. 6901
et seq.) or chapter 70.105 RCW, Hazardous waste manage-
ment;

— Postemergency response cleanup at the site of a haz-
ardous substance release regulated by chapter 296-824 WAC,
Emergency response.

IMPORTANT:

This chapter applies to hazardous waste sites until
cleanup at the site is determined to be complete by the gov-
erning regulatory agency.

Proposed
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Site Evaluation Health & Séifety Plan
(HASP) Development Cycle

Plianning
Site Entry

Start Site
Entry and
Monitoring

Develop initiate Site- Train
Preliminary Specific and Brief
Evaluation ' HASP Workers

Characterize and
Monitor Hazards
and Determine

Control Methods

Hazard
Waste

Operations Complete

Operations

Update Workers
On-Site HASP
with Training,

Briefing and
information

IMPORTANT: This diagram is to illustrate the general flow of
the site. Please see the body of the regulation for details.

Other rules that may apply to hazardous waste oper-
ations:

You will find safety and health requirements (for exam-
ple, personal protective equipment) are addressed in other
rules and also in this chapter. If you find a conflict in require-
ments, you need to meet the more protective requirement.
Contact your local L&I office if you need assistance in mak-
ing this determination.

Examples of other rules that may apply:

* Chapter 296-800 WAC, Safety and health core rules:

—~ WAC 296-800-140, Accident prevention program;

— WAC 296-800-210, Lighting;

- WAC 296-800-230, Drinking water, bathrooms, wash-
ing facilities and waste disposal.

Proposed

Mustration 1

« Chapter 296-24 WAC, Safety standards for general
safety.

* Chapter 296-833 WAC, Temporary housing for work-
ers.

¢ Chapter 296-62 WAC, General occupational health.

» Chapter 296-155 WAC, Safety standards for construc-
tion work.

« Chapter 296-824 WAC, Emergency response.

* Chapter 296-841 WAC, Respiratory hazards.

* Chapter 296-842 WAC, Respirators.
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NEW SECTION

WAC 296-843-110 Evaluations and inspections.
Your responsibility:
To conduct evaluations before entering the site and peri-
odically throughout the hazardous waste operations.
You must:
Complete a preliminary site evaluation before allowing
employees to eater the site
WAC 296-843-11005.
Conduct ongoing evaluations of safety and health haz-
ards :
WAC 296-843-11010.

NEW SECTION

WAC 296-843-11005 Complete a preliminary site
evaluation before allowing employees to enter the site.

You must:

» Complete a preliminary site evaluation by doing all the
following:

Collect or develop | ¢ The site location and approximate size

the following infor-
mation to the extent
available:
. A description of the response activity and the
job tasks to be performed
. The time needed to cover all planned activi-
ties
. The site's topography and all ways to access
the site
. The current status and capabilities of any
emergency response team assisting during an
emergency
. The safety and health hazards expected at the
site
. The hazardous substances and health hazards
at the site, including their chemical and phys-
ical properties
. All hazardous substance dispersion pathways
. An emergency response plan
Have a qualified . Potential site hazards and risks

person evaluate the
preliminary site
information to
identify:
. The most appropriate methods to protect
employees
. Conditions that have the potential to cause
death or serious harm, including potential
inhalation or skin absorption hazards that are
immediately dangerous to life or health
(IDLH)
- Examples include:
B Confined space entry
B Potentially explosive or flamma-
ble environments
B Visible vapor clouds
B Areas where plants or animals

have died
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= Risks related to specific on-site hazardous
substances and health hazards
~  Examples include:

B Exposures exceeding the permis-
sible exposure limits (PELS) or
published exposure levels

B IDLH concentrations

B Potential skin absorption and irri-
tation sources

B Potential eye irritation sources

B Explosion sensitivity and flamma-
bility ranges

B Oxygen deficient atmospheres

Identify known and suspected health and
safety hazards for the site

Have a qualified .

person prepare an

initial site charac-

terization and anal-

ysis for the site to:

. Aid in selecting control methods to protect
employees from site hazards

. Brief employees on site conditions before any
work starts

. Initiate the site-specific heatth and safety plan
(HASP)

Note: Characterization and analysis of site hazards is an ongoing

process for work on the hazardous waste site.

NEW SECTION

WAC 296-843-11010 Conduct ongoing evaluations of
safety and health hazards.

You must:

(1) Have a qualified person complete further evaluation
of health and safety hazards at the site immediately after ini-
tial entry to:

» Identify site hazards in more detail.

« Help select appropriate:

— Control methods to protect employees from site haz-
ards.

— Personal protective equipment (PPE) for site opera-

tions.

Note: For more information, see WAC 296-843-170, Hazard con-

trols, and WAC 296-843-190, Personal protective equip-
ment.

You must:

(2) Make sure your site safety and health supervisor or
another qualified person performs periodic inspections to:

* Determine if the site-specific HASP is effective.

* Correct any deficiencies.

NEW SECTION

WAC 296-843-120 Health and safety plan (HASP).
Y our responsibility:

To establish a written health and safety plan (HASP).
You must:

Develop and maintain a written site-specific health and
safety plan (HASP)

WAC 296-843-12005.

-

Proposed
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NEW SECTION

WAC 296-843-12005 Develop and maintain a written
site-specific health and safety plan (HASP).

Reference: If your overall program required under WAC 296-
800-140, Accident prevention program (APP), meets
requirernents of this chapter, you do not need to dupli-
cate those portions of your APP in the site-specific
health and safety plan (HASP).

You must:

* Develop a written HASP for each hazardous waste site,
BEFORE beginning hazardous waste operations, that includes
at least the following;:

Hazard analysis:

— Identification and evaluation of on-site safety and
health hazards. _

— A safety and health risk (hazard) analysis for each site
task and operation that is identified in the comprehensive
work plan.

Organization chart:

— An organizational structure that reflects current site
operations, including the following:

B Establish and identify the chain of command.

m Identify the site safety and health supervisor and other
personnel responsible for employee safety and health.

m Specify the overall responsibilities of supervisors and
employees.

# Include the name and title of the person with respon-
sibility and authority to direct all hazardous waste operations.

8 Include a site safety and health supervisor responsible
for developing and implementing the HASP and verifying
compliance.

@ Identify the functions and responsibilities of all per-
sonnel needed for hazardous waste operations and emergency
response.

@ Identify site specific lines of authority, responsibility,
and communication.

Comprehensive work plan:

— A written comprehensive work plan of tasks, objec-
tives, logistics, and resources for site operations, including
the following:

8 Addresses anticipated clean-up activities and normal
operating procedures unless that information is already avail-
able in another document.

8@ Defines work tasks and objectives.

@ Describes how the work tasks and objectives will be
accomplished.

@ Establishes the personnel requirements to implement
the work plan.

8@ Provides for implementation of training, briefings,
and information as required by WAC 296-843-200.

Site control plan:

— An up-to-date site control plan before clean-up opera-
tions begin to minimize employee exposure to hazardous
substances and including the following (unless it's available
in another document):

W A site map.

@ Establish site work zones.

® How the "buddy system" is used.

Proposed
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m The site communications plan, including how employ-
ees are alerted during emergencies.

B The site's standard operating procedures (SOPs) or
safe work practices.

m Identification of the nearest medical assistance.

Personal protective equipment:

- A PPE plan that addresses all of the following:

m Site hazards and activities.

B Methods to evaluate the effectiveness of the PPE plan.

m Criteria for selecting and fitting PPE, including work
duration, use limitations of particular PPE, and medical con-
siderations such as temperature extremes and heat stress.

B Training on PPE use.

& Procedures for putting on and taking off PPE.

m PPE inspection procedures prior to, during, and after
use.

B Decontamination and disposal of PPE.

N Maintenance and storage of PPE.

Additional elements:

- A sampling and monitoring plan (see WAC 296-843-
130 that includes sampling of drums and containers).

— Site control measures (see WAC 296-843-140).

— Decontamination procedures (see WAC 296-843-150).

— Spill containment plans (see WAC 296-843-180, Drum
and container handling).

— Standard operating procedures for sampling, manag-
ing, and handling drums and containers (see WAC 296-843-
180).

— Entry procedures for tanks or vaults (see WAC 296-62-
141, Confined spaces).

— A training, briefings, and information plan (see WAC
296-843-200).

— A medical surveillance plan (see WAC 296-843-210),
that includes site-specific medical surveillance requirements.

— Sanitation (see WAC 296-155-140).

—Lighting (see WAC 296-800-210).

~ Excavations (see chapter 296-155 WAC, Part N, Exca-
vation, trenching and shoring).

— Any relationship or interaction between other pro-
grams and the site-specific program.

Note: The emergency response plan required by WAC 296-843-
160, Emergency response for hazardous waste sites, is also
included as a separate section in the HASP.

You must:

» Keep a copy of your HASP on site.

For more information, see WAC 296-843-220,
Recordkeeping and information access.

Reference:

NEW SECTION

WAC 296-843-130 Sampling and monitoring.

Your responsibility:

To conduct monitoring for health and safety hazards to
protect employees.

You must:

Conduct monitoring for health and safety hazards during
initial site entry
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WAC 296-843-13005.

Evaluate employee exposure to hazardous substances
during clean-up operations

WAC 296-843-13010.

NEW SECTION

WAC 296-843-13005 Conduct monitoring for health
and safety hazards during initial site entry.

You must:

» Make visual observations of the site to detect signs of
actual or potential immediately dangerous to life or health
(IDLH) or other dangerous conditions.

* Conduct representative air monitoring with direct read-
ing test equipment, when the preliminary site evaluation does
not eliminate the potential for ionizing radiation or IDLH
conditions.

* Assess the following:

— Potential IDLH conditions.

— Exposure over radioactive material dose limits.

— Potential exposure over permissible exposure limits
(PELSs) or other published exposure levels.

— Other dangerous conditions, such as the presence of
flammable or oxygen-deficient atmospheres.

Reference: See WAC 296-62-09004, Jonizing radiation, for addi-
tional information about radioactive material dose
limits.

NEW SECTION

WAC 296-843-13010 Evaluate employee exposure to
hazardous substances during clean-up operations.

IMPORTANT:
The clean-up operation begins when soil, surface water,
or containers are moved or disturbed.

You must:

* Identify the type of personnel monitoring and environ-
mental sampling you plan to use, including instrumentation.

¢ Include requirements for maintaining and calibrating
the monitoring and sampling instruments used.

« Monitor whenever employees may be exposed to con-
centrations exceeding PELs or other published exposure lev-
els.

* Evaluate employees who are likely to have the highest
exposure:

— Monitor all employees who are likely to have the high-
est exposure to hazardous substances or health hazards above
the PEL or published exposure limit.

— Use personal sampling frequently enough to character-
ize the exposures of these employees.

B When results indicate exposure is over the PEL or
other published exposure level, identify all employees likely
to be above the PEL or published exposure limit.

You may use a representative sampling approach by docu-
menting that the employees and chemicals chosen for mon-
itoring are representative of both:

* Employee exposure to hazardous substances;

AND
» Employees not sampled.

Note:
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You must:

* Conduct monitoring when the possibility of one of the
following exists:

- An atmosphere that is immediately dangerous to life or
health (IDLH);

OR

— A flammable atmosphere;

OR

— Employee exposures exceeding PELs or other pub-
lished exposure levels.

Examples of situations where these possibilities may
exist:

B Work begins on a different portion of the site.

B Contaminants other than those previously monitored
are being handled.

® A different type of site operation starts, such as mov-
ing from drum opening to exploratory well drilling.

B Handling leaking drums or containers.

m Working in areas with obvious liquid contamination
such as a spill or lagoon.

B Time has passed and employee exposure levels may
have significantly increased.

NEW SECTION

WAC 296-843-140 Site control.

Your responsibility:

To establish a plan to control access to the site.
You must:

Establish a site control plan
WAC 296-843-14005.

NEW SECTION

WAC 296-843-14005 Establish site control.

You must:

* Maintain site work zones and site control as required by
Table 1, Site Work Zone Requirements.

*» Control access to the exclusion and contamination
reduction zones.

* Make sure people wear personal protective equipment
(PPE) appropriate to their work zone.

Table 1
Site Work Zone Requirements

For this type of work

zone: You must:

Exclusion zone *  Establish entry and exit
checkpoints on the zone's
boundary

*  Regulate the flow of people
and equipment into and out
of the zone

*  Make sure exits go through
a contamination reduction

corridor

Proposed

PROPOSED



WSR 03-14-074 Washington State Register, Issue 03-14

For this type of work

zone: You must:

Contamination reduc- »  Enter through a control
tion zone with a con- point from the clean zone
tamination reduction

corridor

e Provide a transition or
buffer between the exclu-
sion zone and the clean
zone

[—]
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*  Perform all decontamina-
tion procedures

+ Establish separate decon-
tamination routes for peo-
ple and equipment, if prac-
tical

* Remove all PPE worn in
the contamination reduc-
tion or exclusion zones
before entering the clean

zone
Clean zone or support | Have no exposure to hazardous
zone substances or health hazards
Note: See Illustration 2 for an example of site work zones.

Proposed [142]
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NOTE: AREA DIMENSIONS NOT TO SCALE.
DISTANCE BETWEEN POINTS MAY VARY.

NEW SECTION

WAC 296-843-150 Worker and equipment decon-

tamination.
Your responsibility:

filustration Z - SITE
WORK ZONES

CONTAMINATION REDUCTION CORRIDOR
EXCLUSION

[cLean | |

llustration 2a —
CONTAMINATION
REDUCTION CORRIDOR

To make sure the necessary facilities and equipment for
effective decontamination are available and used.

You must:

Establish and implement decontamination procedures
before any worker or equipment enters a contaminated area

WAC 296-843-15005.
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Provide showers and changing rooms
WAC 296-843-15010.

Provide washing facilities

WAC 296-843-15015.

NEW SECTION

WAC 296-843-15005 Establish and implement
decontamination procedures before any worker or equip-
ment enters a contaminated area. !

You must: .

» Establish, implement, and communicate decontamina-
tion procedures to all workers, to include the following:

— Standard operating procedures to minimize worker
contact with:

m Hazardous substances.

m Contaminated equipment.

— Decontaminating all:

® Workers leaving a contaminated area.

m Equipment leaving a contaminated area.

— Decontaminating, cleaning, laundering, repairing, or
replacing protective clothing or equipment (PPE) as needed
to maintain effectiveness.

— Immediate removal of clothing, such as cotton cover-
alls, wet with hazardous substances and use the nearest
shower.

® Decontaminate or dispose of clothing before removal
from the work zone.

— Have your procedures periodically monitored for
effectiveness by the site safety and health supervisor.

— Correct your procedures when found ineffective.

— Establish decontamination areas to minimize contact
of contaminated employees and equipment with uncontami-
nated employees or equipment.

— Make sure only authorized employees remove protec-
tive clothing or equipment from changing rooms.

Washington State Register, Issue 03-14

— Inform commercial laundries or cleaning establish-
ments about the potentially harmful effects from exposure to
hazardous substances.

— Properly decontaminate or dispose of decontamination
equipment and solvents.

NEW SECTION

WAC 296-843-15010 Provide showers and changing
rooms. :

You must:

* Provide changing areas and showers outside a contam-
inated area, when needed for worker decontamination, that
include at least the following:

— Separate changing areas:

B One to provide a clean area where employees can
remove, store, and put on street clothing with an exit leading
off the work site.

8 Another where employees can put on, remove, store,
and dispose of work clothing and PPE with an exit leading to
the work site. : '

— A shower area separating the changing areas.

s Prevent clean areas from being contaminated by haz-
ardous substances.

» Provide and use other effective means for cleansing, if
temperature conditions prevent the effective use of water.

* Locate showers and change rooms where worker expo-
sures are below permissible exposure limits (PELs) or other
published exposure levels.

— If this cannot be accomplished, use a ventilation sys-
tem to supply air that is below the PELs or published expo-
sure.

» Make sure all workers shower at the end of their work
shift or before they leave the site, when needed for worker
decontamination.

Tllustration 3 is a sample diagram of a change room lay-
out.

Change Room Layout

EXCLUSION
ZONE

CONTAMINATED
SIDE

CLOTHES

AND WORK -

CHANGING PPE

CLEAN
SIDE

SHOWER
STREET
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NEW SECTION

WAC 296-843-15015 Provide washing facilities.
' You must:

» Provide adequate washing facilities to employees
working in hazardous waste operations that are:

— Close and convenient to the work area.

— Located in areas where employee exposure is below
PELs or other published exposure levels.

— Equipped so an employee can remove hazardous sub-
stances from themselves without assistance.

NEW SECTION

WAC 296-843-160 Emergency response for hazard-
ous waste sites.

Your responsibility:

To establish an emergency response plan for emergen-
cies at the hazardous waste site.

You must:

Establish an emergency response plan for anticipated
emergencies before beginning hazardous waste operations

WAC 296-843-16005.

NEW SECTION

WAC 296-843-16005 Establish an emergency
response plan for anticipated emergencies before begin-
ning hazardous waste operations.

Employers are exempt from preparing an emergency
response plan if they do ALL of the following:

* Evacuate all employees from the danger area during
an emergency.

* Prohibit employees from assisting in the emergency
response.

* Prepare an emergency action plan that complies with
WAC 296-24-567(1), Evacuation plan.

IMPORTANT:

Treatment, storage, and disposal (TSD) employers are
not required to duplicate subjects fully addressed in the con-
tingency plan required by permits when the contingency plan
is part of their emergency response plan. Examples of per-
mits would be those issued by the department of ecology.

You must:

(1) Establish and maintain the plan to reflect current site
conditions, information, and personnel:

» Include policies or procedures for at least the follow-

Exemption:

ing:

— Preemergency planning.

— Coordination with outside organizations.

— Current site topography, layout, and weather condi-
tions.

— Personnel roles.
— Lines of authority.
~ Communication.
~ Reporting incidents to local, state, and federal govern-
ment agencies.
— Emergency recognition and prevention.
. — Safe distances and places of refuge.
— Site security and control.
— Evacuation routes.
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— Decontamination not covered by the site-specific
HASP.

— Emergency medical treatment and first aid.

— Emergency alert and response.

— Personal protective equipment and emergency equip-
ment.

— Employee training.

— Critique of the response effort and appropriate fol-
lowup.

* Use available information at the time of the emergency
to:

— Evaluate the incident and site response capabilities.

— Proceed with appropriate steps to implement your
emergency response plan.

* The emergency response plan must be:

— Kept as a separate section of your site-specific health
and safety plan (HASP);

AND

— Integrated and compatible with, local, state, and fed-
eral plans for disasters, fires, and emergency responses.

(2) Establish an alarm system to alert employees to all of
the following:

* An on-site emergency incident:

—To stop work activities, if necessary.

— To lower background noise to assist communication.

—To begin emergency procedures.

(3) Rehearse the plan as part of site operations training.

NEW SECTION

WAC 296-843-170 Employee exposure controls.

Your responsibility:

Implement feasible controls to protect employees from
exposure to site hazards.

You must:

Control employee exposure to site health and safety haz-
ards

WAC 296-843-17005.

Establish procedures for using and evaluating new tech-
nology

WAC 296-843-17010.

NEW SECTION

WAC 296-843-17005 Control employee exposure to
site health and safety hazards.

You must:

¢ Use feasible controls, selected based on monitoring and
other available information, to protect employee exposure
above permissible exposure limits (PELs) or other published
exposure levels.

— Examples of controls include:

B Installing pressurized cabs or control booths on equip-
ment.

® Using remotely operated material handling equip-
ment. :

® Removing all nonessential employees when opening
drums.

B Wetting down dusty operations.

Proposed
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m Positioning employees upwind of possible hazards.

« Evaluate new technologies and other control measures
before using them on a large scale.

» Use any reasonable combination of controls and per-
sonal protective equipment (PPE) to reduce and maintain
employee exposure at or below the PELs, published exposure
levels, or dose levels when controls are not either:

—Feasible;

OR

— Effective.

» Make sure PPE does NOT replace controls.

— PPE should be used only as a supplement to controls.

Note: For those hazardous substances without PELs or published
exposure levels, use other published literature and material
safety data sheets (MSDSs) to help decide what level of
protection is appropriate. For more information about
MSDSs, see WAC 296-800-180 in the Safety and Health
Core Rules book.

You must: A

» Use employee rotation to reduce exposure below ioniz-

ing radiation PELs or dose limits, when that is the only feasi-
ble méans of protecting employees.

NEW SECTION

WAC 296-843-180 Drum and container handling.

Your responsibility:

To handle drums and containers in ways that minimize
the hazard to employees.

You must:

Handle drums and containers safely

WAC 296-843-18005.

Handle drums and containers suspected of containing
shock-sensitive (explosive) wastes safely

WAC 296-843-18010.

Maintain worker safety in drum and container opening
areas

WAC 296-843-18015.

Ship and transport drums and containers safely

WAC 296-843-18020.

IMPORTANT:

« Containers or drums containing shock-sensitive (explo-
sive) or potentially shock-sensitive wastes require special
handling precautions.

« Handle, transport, label, and dispose of drums and con-
tainers according to this chapter and other United States
Department of Transportation (DOT), WISHA, EPA, and
Washington department of ecology regulations for:

— Drums.

— Containers.

— Hazardous substances.

— Contaminated soils.

— Liquids, and other residues.

NEW SECTION

WAC 296-843-18005 Handle drums and containers
safely.

Preparation for moving drums and containers:

You must:

Proposed
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« Assess hazards to employees, such as radioactive
waste, before handling drums and containers.

 Consider unlabeled drums and containers to contain‘
hazardous substances and handle them accordingly, until the
contents are positively identified, labeled, and assessed for
hazards.

« Inspect and make sure drums and containers are sound
before moving them.

- If it is not practical to inspect drums without moving
them, move drums and containers to an accessible location
and inspect prior to further handling.

« Remove soil or other materials covering drums or con-
tainers with caution to prevent rupture.

» Use ground-penetrating systems or other types of
detection systems or devices to estimate the location and
depth of buried drums or containers.

» Use the sampling plan and procedures included in the
site-specific HASP to sample the contents of containers and
drums. ‘

Moving drums and containers:

You must:

» Warn all employees exposed to drum movement oper-
ations about the potential hazards associated with the con-
tents of the drums or containers prior to moving them.

» Minimize movement of drums or containers.

» Select, position, and operate tools and material han-
dling equipment to prevent the ignition of flammable vapors.

» Handle tanks and vaults containing hazardous sub-
stances with the same precautions as for drums and contain-
ers, taking into account the size of tank or vault. ‘

Handling spills and leaks:

You must:

« Contain and isolate the entire volume of a hazardous
substance in a drum or container when a spill occurs.

» Have available and use both of the following in areas
where spills, leaks, or ruptures may occur:

— United States Department of Transportation (DOT)
specified salvage drums or containers.

— Suitable quantities of proper absorbent materials.

» Empty drums and containers, that cannot be moved
without rupturing, leaking, or spilling, into a sound container.

— Use a pump or other device classified for the material
being transferred.

» Have fire-extinguishing equipment on-hand to control
fires in their initial stage.

For further information, see the safety and health core
rules, WAC 296-800-300, Portable fire extinguishers.

Reference:

NEW SECTION

WAC 296-843-18010 Handle drums and containers
suspected of containing shock-sensitive (explosive) wastes
safely.

You must:

« Allow only essential employees in the transfer area.

» Communicate as follows:

— Signal the beginning and end of shock-sensitive
(explosive) waste handling activities with an alarm system
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that is capable of being perceived above background light
and noise.

— Maintain continuous communications throughout the
handing operation:

B Between the employee-in-charge of the immediate
handling area AND the site safety and health supervisor AND
the command post.

m Using portable radios, hand signals, or telephones, as
appropriate.

— Prevent the use of communication equipment or meth-
ods that could cause shock-sensitive (explosive) materials to
explode.

* Provide material handling equipment with explosive
containment devices or shields to protect equipment opera-
tors from exploding containers.

* Do not move bulging or swollen drums or containers
until the cause for excess pressure is determined and you can
move the drum or container safely.

* Consider packaged laboratory wastes or laboratory
waste packs shock-sensitive or explosive until the contents
have been characterized.

— Make sure laboratory waste packs are opened only:

B When necessary.

® By a person knowledgeable in the inspection, classifi-
cation, and segregation of the containers within the pack.

NEW SECTION

WAC 296-843-18015 Maintain worker safety in
drum and container opening areas.

You must:

* Keep employees who are not involved in opening
drums or containers a safe distance from the opening area.

 Use appropriate shielding between the employee and
the drums or containers, when excess interior pressure cannot
be relieved from a remote location.

» Provide an explosion-resistant barrier that does not
interfere with the work to protect employees working near or
adjacent to drum or container opening operations from acci-
dental explosions.

» Position controls for drum or container opening equip-
ment, monitoring equipment, and fire suppression equipment
behind the explosion-resistant barrier. Prohibit employees
from standing on or working from drums or containers.

The shipment of shock-sensitive (explosive) waste
may be prohibited under United States Department of

Transportation (DOT) regulations. You and your
shipper should refer to titte 49 CFR.

Reference:

NEW SECTION

WAC 296-843-18020 Ship and transport drums and
containers safely.

You must:

(1) Identify and classify drum and container contents
prior to packaging for shipment.

(2) Provide staging areas:

» Each staging area must have adequate entry and exit
routes.
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* The number of drum or container staging areas must be

kept to the minimum needed to

identify and classify materials

safely and prepare them for transport.
(3) Permit bulking of hazardous wastes only after a thor-
ough characterization of the wastes has been completed.

Handle, transport, label, and dispose of drums and contain-

ers according to this chapter and other United States
Department of Transportation (DOT), WISHA, EPA, and
Washington department of ecology regulations for:

Note:
* Drums.
» Containers.
* Hazardous substances.
* Contaminated soils.
NEW SECTION

WAC 296-843-190 Personal protective equipment

(PPE).
Your responsibility:

To use PPE to protect employees when feasible controls
do not remove the hazardous exposure.

You must:

Provide and use appropriate PPE during the initial entry

WAC 296-843-19005.

Reference:

For additional information about developing a PPE

plan, see the PPE user guide found at http://www.Ini.
wa.gov/wisha/publications/ PPEGuide/PPEload.htm.

Note:

The manufacturer’s information on PPE may be used to

meet your PPE plan requirements. For example, the manu-
facturer's procedures for putting on and taking off PPE may
be attached to the site-specific health and safety plan

(HASP).

NEW SECTION

WAC 296-843-19005 Provide and use appropriate

PPE.

Reference:

See WAC 296-843-110, Evaluations and inspections,

found in this chapter, for more information about how
to identify hazards and complete your preliminary site

evaluation.

You must:

(1) Make sure the PPE you provide and use for initial
entry protects employees from known or suspected safety and
health hazards identified during the preliminary site evalua-

tion as follows:

If

Then

The need for atmosphere
supplying respirators and
chemical protective clothing
has NOT been eliminated

Provide atmosphere supply-
Ing respirators and protec-
tive clothing

Employees use respiratory
protection other than a posi-
tive-pressure SCBA for ini-
tial entry

Include an escape self-con-
tained breathing apparatus
(SCBA) with enough air to
reach a safe location and
always at least five minutes
of air

Proposed
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» Use Table 2, Selecting PPE in Various Exposure Situa-
tions, to determine the level of PPE to provide during initial
entry:

You must:

(2) Make sure the PPE you select provides employee
protection based on:

» Actual and potential hazards identified during the site
characterization and analysis (see WAC 296-843-110, Evalu-
ations and inspections). A

+» Hazards likely to be encountered.

*» Required tasks and their duration.

« Site requirements and limitations.

» Use Table 2 to identify the type of PPE that is required
for various exposure situations.

Table 2
Selecting PPE in Various Exposure Situations

If Then

Review and adjust the level of protec-
tion as appropriate

Changing site
conditions indi-
cate a change in
employee expo-
sure

Note:

You may decrease the level of protec-
tion when information indicates this
will not increase employee exposure to
safety or health hazards

Washington State Register, Issue 03-14

If Then
Note:

Follow the manufacturer's recom-
mended procedures for testing a TECP
suit's ability to maintain positive air
pressure and prevent inward gas leak-
age. Other established test protocols
for these suits, for example, NFPA
1991 and ASTM F1052-97, may also
be used

Use a positive-pressure SCBA or an
airline respirator with an escape SCBA

There is a sub-
stantial possibil-
ity that employee
exposure to haz-
ardous sub-
stances will
either:
¢ Immediately |-*
cause death,

Protect air supply from contami-
nation and the entire respirator

There is a sub-
stantial possibil-
ity that skin
absorption or con-

Use totally encapsulating chemical
protective (TECP) suits and make sure
they will protect employees from the
hazards

tact with a haz-
ardous substance

may:

*  Impair an »  Use, decontaminate, inspect, and
employee’s remove TECP suits from service
ability to according to the manufacturer's
escape recommendations

Perform any TECP integrity tests
recommended by the manufac-

¢+ Cause imme- |*
diate serious

illness or turer and make sure all TECP suits
injury are capable of:
« IsanIDLH —  Maintaining positive air
or immedi- pressure
ate death
hazard

—  Preventing inward test gas

leakage of more than 0.5%

Proposed
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serious ill- system from physical damage
ness, or seri-
ous injury
OR
¢ Impair an
employee's
ability to
escape
Note: If there is not a permissible exposure limit (PEL) or other
published exposure level for a hazardous substance, you
may use published studies and information as a guide for
selecting appropriate PPE.
NEW SECTION

WAC 296-843-200 Training, briefings, and informa-
tion.

Your responsibility:

To make sure employees and subcontractors have the
training and information needed to work safely.

You must:

Inform workers and employers about the hazardous
waste site

WAC 296-843-20005.

Train workers, supervisors and managers before work
begins on the site

WAC 296-843-20010.

Provide additional training to your managers and super-
visors

WAC 296-843-20015.

Training for postemergency response

WAC 296-843-20020.

Make sure your employees receive written documenta-
tion of training

WAC 296-843-20025.

Provide refresher training to employees

WAC 296-843-20030.
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Use qualified trainers

WAC 296-843-20035.

IMPORTANT:

If law enforcement personnel participate in clean-up
activities, they must receive appropriate hazardous waste
clean-up training as described in this chapter.

NEW SECTION

WAC 296-843-20005 Inform workers, contractors
and subcontractors about the hazardous waste site.

You must:

+ Inform employees, contractors, and subcontractors or
their representatives, about:

— The nature, level, and degree of exposure to hazardous
substances they're likely to encounter.

— All site-related emergency response procedures.

— Any identified potential fire, explosion, health, safety,
or other hazards.

* Conduct briefings for employees, contractors, and sub-
contractors, or their representatives as follows:

— A preentry briefing before any site activity is started.

— Additional briefings, as needed, to make sure that the
site-specific HASP is followed.

— Make sure all employees working on the site are:

® Informed of any risks identified.

® Trained on how to protect themselves and other work-
ers against the site hazards and risks.

» Update all information to reflect current site activities
and hazards.

NEW SECTION

WAC 296-843-20010 Train workers, supervisors and
managers before work begins on the site.

IMPORTANT:

» The eighty-hour training requirement does NOT apply
to law enforcement personnel entering illicit drug labs, secur-
ing the premises, and obtaining evidence. Attendance at a
forty-hour training course, such as presented by the criminal
justice training commission, is acceptable.

» These training requirements do not apply to workers
engaged in limited postemergency response activities pro-
vided they meet the conditions described in WAC 296-843-
20020.

You must:

» Make sure workers have received twenty-four-, forty-
or eighty-hour training as required by Table 3 before partici-
pating in hazardous waste operations.

» Make sure workers also receive site-specific training
that thoroughly covers at least the following:

— The personnel responsible for employee safety and
health.

— Safety, health, and other hazards known or suspected at
the site.

- Use of personal protective equipment.

- Work practices to minimize worker's risk from the haz-
ards.
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— Use of engineering and other controls and equipment

on the site.
— Medical surveillance provided.

—Recognition of signs and symptoms that might indicate

overexposure to site hazards.

— The contents of the site-specific health and safety plan

Note:

(HASP) required by this chapter.

The site-specific training can be provided as part of the

twenty-four-, forty- or eighty-hour training or as part of the
employee briefings provided all training and information
requirements of WAC 296-843-200 are met.

Table 3

Training Requirements
If Then Notes
Work and exposures | Provide eighty Eighty-hour training may
require use atmo- hours of trainingand | be fulfilled as follows:
sphere supplying res- | three days of super-
pirators (except for vised on-site field
"occasionally on experience

site" workers
described below)

. One eighty-hour
training session
with emphasis on
hazards requiring
the use of atmo-
sphere-supplying
respirators and of
chemical protective
clothing

OR

. One forty-hour
training class as
described below
and an additional
forty hours of train-
ing thatemphasizes
hazards requiring
the use of atmo-
sphere-supplying
respirators and of
chemical protective
clothing

Refresher training, previ-

ous courses, supervised

field experience, and pre-
vious work experience
may count towards the
additional forty hours, if it
improves the worker's
competency to use respira-
tors and chemical protec-
tive clothing ensembles
and procedures

Work and exposures
may exceed the PEL
or require protective
clothing but do not
require atmosphere
supplying respirators
(except for "occa-
sionally on site"
workers described
below)

Provide forty hours
of training and three
days of supervised
on-site field expen-
ence

Workers with twenty-four
hours of training may
become forty hour trained
with sixteen hours of off-
site training and two addi-
tional days of supervised
on-site field experience

Proposed

PROPOSED



[—]
uded
[ ]
[—}
B
[—]
-
B

WSR 03-14-074

Washington State Register, Issue 03-14

perform specific lim-

if Then Notes
Workers are occa- Provide twenty-four
sionally on-site to hours of training and

one day of super-

on-site but work in

areas fully character-

ized and monitored,

with exposure under

the PELs or other

published exposure

limits:

. No need for
respirators

. No health haz-
ards

. No possibility
of an emer-
gency

ited tasks and | vised on-site field
unlikely to be experience

exposed above PELs

or other published

exposure limits

Workers areregularly | Provide twenty-four

hours of training and
one day of super-
vised on-site field
experience

Workers are at TSD
facilities under nor-
mal operations (this
does not include cor-
rective actions
cleanup at these facil-
ites)

Provide twenty-four
hours of training and
one day of super-
vised on-site field
experience

Employees perform
emergency response
activities

Train workers to a
level of competence
in site emergencies,
consistent with their
assigned duties, to
protect themselves
and other employees

Workers qualify for
limited postemer-
gency response
cleanup

Provide at least
eight hours of train-
ing

See WAC 296-843-20020,
Training for postemer-
gency response, for
detailed training informa-
tion

Workers have been
previously trained
(includes equivalent
training)

Provide site-specific
training, briefings
and information
required by this
chapter and super-
vised field experi-
ence on the site of
one day for twenty-
four-hour and three
days for forty- or
eighty-hour trained
workers

Document equivalent
training and work experi-
ence as required by WAC
296-843-20025

Note:

When calculating "training hours,” WISHA assumes a

"normal” workday of eight hours with sufficient time for
lunch and other breaks.

NEW SECTION

WAC 296-843-20015 Provide training to your man-
agers and supervisors.

You must:

Proposed

« Make sure the following receive appropriate training;:
— On-site managers.
— Supervisors responsible for hazardous waste opera-

tions.

— Supervisors who directly supervise employees in haz-
ardous waste operations.

» Make sure such supervisors and on-site managers
receive the same training as that required by the workers they

supervise (see WAC 296-843-20010).

» Make sure such supervisors and managers receive a
minimum of eight additional hours of specialized training

including the following information:

— Written site-specific health and safety plan (HASP):

#@ Training plan.

®m Personal protective equipment (PPE) plan.

m Spill containment plan.

® Emergency management procedures to use when a
release of hazardous substances occurs.

m Federal, state, and local agencies to be contacted if

there is a release of hazardous substances.

® Sampling and monitoring plan (including procedures

and techniques for monitoring health hazards).
— Managing hazardous wastes and their disposal.

NEW SECTION

WAC 296-843-20020 Training for postemergency

response.
You must:

» Provide workers who participate only in limited poste-

mergency response clean-up operations with a minimum of

eight hours of training, when these conditions are met:

— Cleanup is at a site that is a hazardous waste operation
only because of an emergency response.

— Clean-up work is directly supervised by someone who
has completed at least forty hours of training in hazardous
waste operations as required in this chapter.

— Written documentation is maintained at the work site
supporting less than twenty-four hours of training.

— The work:

m Is performed in an area that has been monitored and

fully characterized by a qualified person as an area where

employee exposure cannot exceed PELs or other published

exposure levels.

®m Does not require using respiratory protection.
m Does not require entry into permit-required confined

spaces.

@ Involves minimal health risks from skin exposure and
absorption that are effectively controlied by PPE.

— Workers have received training in your emergency
response plan and hazard communication program.

Reference:

You must:

For additional information, see WAC 296-843-160,
Emergency response, and WAC 296-800-170,
Employer chemical hazard communication.

« Make sure workers complete any other safety and
health training needed to perform assigned clean-up tasks in
a safe and healthful manner.

- Training may include topics such as the following:

m Safety hazards and controls.

[150]
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m The content and availability of the site-specific health
and safety plan.

B Decontamination procedures.

B Operating procedures related to assigned clean-up
tasks.

B PPE use and limitations.

8 Hands-on exercises for PPE and decontamination.

B Information about heat stress and hypothermia.

« Make sure workers have been trained within the last
twelve months.

NEW SECTION

WAC 296-843-20025 Make sure your employees
receive written documentation of training.

You must:

o Certify and document annually that each manager,
supervisor, and worker has either:

— Attended and successfully completed the training
required by this section;

OR

— Demonstrated their competency.

B Record and maintain the method used to demonstrate
competency.

» Make sure your employees and supervisors who com-
plete required training and field experience receive written
training documentation authenticated by the responsible
trainer.

» Provide a copy of the certification or documentation to
your employee upon request.

Note: Equivalent training may include academic or work-related
training that covers subjects required by this chapter.

NEW SECTION

WAC 296-843-20030 Provide refresher training to
employees.

You must:

» Make sure all certified employees, supervisors, and
managers receive eight hours of refresher training at least
every twelve months that covers:

— The topics specified in WAC 296-843-200.

— Assessments or evaluations of work-related incidents.

— Any other relevant topics.

NEW SECTION

WAC 296-843-20035 Use qualified trainers.

You must:

Use trainers that:

» Have demonstrated competent instructional skills.

» Demonstrate knowledge of the subject matter and have
either:

— Satisfactorily completed a training program in the sub-
ject;

OR

— Have the academic credentials and instructional expe-
rience needed for teaching the subject.
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NEW SECTION

WAC 296-843-210 Medical surveillance.

Your responsibility:

To provide medical surveillance for employees that
work in hazardous waste operations.

You must:

Provide medical surveillance for your employees

WAC 296-843-21005.

NEW SECTION

WAC 296-843-21005 Provide medical surveillance
for your employees.

You must:

* Establish a medical surveillance plan for all employees
who meet any of the following:

— Are or may be exposed to hazardous substances or
health hazards for at least thirty days a year, at or above the
permissible exposure limits (PELs) or other published expo-
sure levels.

— Wear a respirator for at least thirty days a year.

— Are injured, become ill, or develop signs or symptoms
of possible overexposure to hazardous substances or health
hazards.

— Are hazardous materials team (HAZMAT) members.
Empioyees who use respirators less than thirty days a
year are required to have a respirator medical evalua-
tion as outlined by chapter 296-842 WAC, Respira-
tors. Completion of a medical examination required

by this section will meet the requirement for a respira-
tor medical evaluation.

Reference:

You must:

e Make sure medical examinations, consultations, and
procedures are:

— Scheduled according to Table 4, Medical Examination
Schedule.

— Performed or supervised by a licensed physician.

— Available:

B At a reasonable time and place.

B Without loss of pay.

m Without cost to employees.

Note: Examples of costs include: Mileage, gas, bus fare, and time
spent outside normal work hours.

Table 4
Medical Examination Schedule

Then provide an examina-
If a worker tion

Before work assignment
begins

Is assigned to work that is
covered by this chapter

At least once every twelve
months, unless the attending
physician decides a different
interval, up to twenty-four
months or less than twelve

Continues to work in haz-
ardous waste operations

months, is appropriate
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If a worker

Then provide an examina-
tion

Needs to be examined more
frequently based on the
examining physician's medi-
cal judgment

At an interval less than
twelve months

Is reassigned to an area
where their work is not cov-
ered

As soon as possible, unless
he or she was examined
within the past six months

OR
Employment is terminated

Has an incident that results | As soon as possible
in injury or illness
OR

Develops signs or symp-
toms of possible overexpo-
sure to hazardous sub-
stances and health hazards

OR

Has been exposed above the
permissible exposure limits
or published exposure levels

Whenever the examining
physician determines

Requires follow-up exami-
nations or consultations
because of medical neces-
sity for an exposure incident

or injury

You must:

« Make sure the medical examination includes the fol-
lowing information for each affected employee:

— A medical and work history, with special emphasis on
symptoms related to handling hazardous substances and
health hazards.

— Information about fitness for duty including the ability
to wear any personal protective equipment (PPE) under con-
ditions that may be expected at the workplace.

— Any additional information that is determined by the
examining physician.

Note: The physician should consult the NIOSH Occupational
Safety and Health Guidance Manual for Hazardous Waste
Site Activities http://www.cdc.gov/niosh/85-115.html.

Y ou must:

* Provide complete information to the examining physi-
cian, including:

— A copy of WAC 296-843-210.

— Medical evaluation information required by chapter
296-842 WAC, Respirators.

— A description of the employee's duties that relate to
hazardous substance exposure.

— The actual or anticipated hazardous substance expo-
sure levels for the employee.

— A description of the PPE the employee uses or could
use.

Proposed

~ Information available from previous medical examina-
tions.

— Instruction to the physician that the physician's written ‘
opinion NOT include specific findings or diagnoses that are
not related to occupational exposures.

Note: You are NOT required to send duplicate information to the

physician for each employee.

You must:

» Obtain the physician's written medical opinion that
includes the following information:

— Whether medical conditions were found that would
increase the employee's risk for impairment during emer-
gency response work or respirator use.

— Limitations of the employee's assigned work, if any.

— Examination and test results, if the employee requests
this information.

— A statement that the employee has been confidentially
informed of medical examination results (including medical
conditions requiring followup required by WAC 296-843-
210).

 Provide the employee with a copy of the physician
evaluation.

NEW SECTION

WAC 296-843-220 Recordkeeping and information
access.

Your responsibility:

To keep records and make them accessible to employees. '

You must:

Make your records accessible

WAC 296-843-22005.

Keep medical surveillance records for your employees

WAC 296-843-22010.

NEW SECTION

WAC 296-843-22005 Make your records accessible.

You must:

+ Allow your written health and safety plan (HASP) and
all other written plans required by this chapter to be inspected
and copied by:

— Employees or their designated representative.

— Site contractors or their designated representatives.

— Subcontractors or their designated representatives.

— Personnel of any federal, state, or local agency with
regulatory authority over the site.

NEW SECTION

WAC 296-843-22010 Keep medical surveillance
records for your employees.

You must:

» Keep medical surveillance records for each affected
employee that include:

— The employee's name and Social Security number. ‘

— Physicians' written opinions including recommended
limitations and results of examinations and tests.
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— Any employee medical complaints regarding hazard-
ous substance exposures.

— A copy of all information given to the examining phy-
sician (except a copy of this chapter).

« Keep each employee's records for at least the duration
of his or her employment plus thirty years.

For additional requirements on medical and exposure
records, see chapter 296-62 WAC, Part B, Access to
records.

Reference:

NEW SECTION

WAC 296-843-300 Definitions.

Buddy system

A system of organizing employees into work groups so
that each employee is assigned to observe another employee
in the same work group. The purpose of this system is to pro-
vide rapid assistance to employees in the event of an emer-
gency.

Clean-up operation

An operation where hazardous substances are removed,
contained, incinerated, neutralized, stabilized, cleared-up, or
in any other manner processed or handled with the goal of
making the site safer for people or the environment.

Contamination reduction zone

The buffer zone between the exclusion and the clean
zone.

Decontamination

The removal of hazardous substances from employees
and equipment, to the extent necessary, to avoid foreseeable
adverse health effects.

Emergency response or responding to emergencies

An organized response to an anticipated release of a haz-
ardous substance that is, or could become, an uncontrollied
release.

Exclusion zone

A controlled area at a site, where contamination occurs,
that is a risk to human health or the environment.

Exposure or exposed

Employee contact with a toxic substance, harmful phys-
ical agent, or oxygen deficient condition. Exposure can
occur through various routes of entry, such as inhalation,
ingestion, skin contact, or skin absorption.

Facility

Any building structure, installation, equipment, pipe, or
pipeline (including any pipe into a sewer or publicly owned
treatment works), well, pit, pond, lagoon, impoundment,
ditch, storage container, motor vehicle, rolling stock, or air-
craft;

OR

Any site or area where a hazardous substance has been
deposited, stored, disposed of, placed, or otherwise located
(not including any boat, ship or barge).

Hazardous substance

Any of the following substances that could adversely
affect an exposed employee's health or safety:

» Substances defined under section 101(14) of the Com-
prehensive Environmental Response, Compensation and Lia-
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bility Act of 1980 (CERCLA) or "Superfund" Act (found at:
http://www.epa.gov).

* Biological or other disease-causing agents released that
could reasonably be expected to cause death, disease, behav-
ioral abnormalities, cancer, genetic mutation, physiological
malfunctions, including malfunctions in reproduction, or
physical deformations in a person or their offspring when the
person:

— Is directly exposed to the agent in the environment.

- Directly ingests, inhales, or assimilates the agent from
the environment.

— Indirectly ingests the agent through a food chain.

* Substances listed by the United States Department of
Transportation as hazardous materials under Title 49 (Trans-
portation) in the Code of Federal Regulations (CFR), Part
172, section 101 and appendices (found at: http://www.
nara.gov, search for "List of CFR subjects").

* Hazardous wastes as defined in this chapter.

Hazardous waste

Any substance designated by the department of ecology
as a dangerous or extremely hazardous waste by chapter 173-
303 WAC, Dangerous waste regulations.

Hazardous waste site

A hazardous waste site is any facility or location within
the scope of this chapter. This chapter applies if you have
any of the following:

* Employees working in operations involving hazardous
waste at a treatment, storage, and disposal (TSD) facility
required to have a permit or interim status AND regulated by
any of the following;:

—40 CFR Parts 264 and 265 under the Resource Conser-
vation and Recovery Act of 1976 (RCRA), 42 U.S.C. 6901 et
seq.;

— Agencies implementing RCRA through agreements
with the United States Environmental Protection Agency
(USEP.A);

— Chapter 173-303 WAC, Dangerous waste regulations;

OR

* Employees conducting initial investigations of govern-
ment-identified sites before the presence or absence of haz-
ardous substances has been determined;

OR

* Employees working at a hazardous waste site to make
the site safer for people or the environment. Sites include,
but are not limited to:

— The Environmental Protection Agency's (EPA)
National Priority Site List (NPL); see http://www.epa.gov/
superfund/sites/npl/wa.htm;

— Sites recommended for inclusion on the EPA NPL;

— State priority site lists, for example those listed under
chapter 173-340 WAC, Model Toxics Control Act MTCA);
see http://www.ecy.wa.gov/programs/tcp/cscs/CSCSpage.
HTM;

— Unlisted sites recognized by a federal, state or local
government as an uncontrolled hazardous waste site. Exam-
ples of such sites include:

B Those exceeding clean-up goals established by the
MTCA that pose a threat or potential threat to human health
or the environment.

Proposed
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B Clandestine drug lab sites designated for cleanup.

— Sites covered by the Resource Conservation and
Recovery Act of 1976 (RCRA) as amended (42 U.S.C. 6901
et seq.) or chapter 70.105 RCW, Hazardous waste manage-
ment.

— Postemergency response cleanup at the site of a haz-
ardous substance release regulated by chapter 296-824 WAC,
Emergency response.

Hazardous materials team (HAZMAT team)

A group of employees who are expected to perform
responses to releases, or possible releases, of hazardous sub-
stances for the purpose of control and stabilization. As a
result of their duties, HAZMAT team members may have
close contact with hazardous substances.

Health hazard

A chemical, mixture, biological agent, or physical agent
that may cause health effects in short- or long-term exposed
employees based on statistically significant evidence from at
least one study conducted using established scientific princi-
ples. Health hazards include:

« Carcinogens.

« Toxic or highly toxic agents.

 Reproductive toxins.

« Irritants.

« Corrosives.

* Sensitizers.

» Hepatotoxins (liver toxins).

 Nephrotoxins (kidney toxins).

» Neurotoxins (nervous system toxins).

* Substances that act on the hematopoietic system (blood
or blood-forming system).

 Substances that can damage the lungs, skin, eyes, or
mucous membranes.

« Hot or cold conditions.

IDLH or immediately dangerous to life or health

Any atmospheric condition that would:

» Cause an immediate threat to life;

OR

« Cause permanent or delayed adverse health effects;

OR

« Interfere with an employee’s ability to escape.

Incidental release

A release that can be safely controlled at the time of the
release and does not have the potential to become an uncon-
trolled release.

An example of a situation that results in an incidental
release:

A tanker truck is receiving a load of hazardous liquid
when a leak occurs. The driver knows the only hazard from
the liquid is minor skin irritation. The employer has trained
the driver on procedures and provided equipment to use for a
release of this quantity. The driver puts on skin protection
and stops the leak. A spill kit is used to contain, absorb, and
pick up the spilled material for disposal.

Material safety data sheet (MSDS)

Written, printed, or electronic information (on paper,
microfiche, or on-screen) that informs manufacturers, distrib-
utors, employers or employees about a hazardous chemical,
its hazards and protective measures as required by chapter
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296-839 WAC, Content and distribution of material safety
data sheets (MSDSs) and label information.

Oxygen deficiency

An atmosphere where the percentage of oxygen by vol-
ume is less than 19.5%.

Permissible exposure limit (PEL)

Permissible exposure limits (PELs) are employee expo-
sures to toxic substances or harmful physical agents that must
not be exceeded. PELs are specified in applicable WISHA
rules.

Published exposure level

Exposure limits published in "National Institute for
Occupational Safety and Health (NIOSH) Recommendations
for Occupational Safety and Health” (DHHS publication
#92-100, 1992).

If an exposure limit is not published by NIOSH, then
"published exposure level” means the exposure limits pub-
lished by the American Conference of Governmental Indus-
trial Hygienists (ACGIH) in "TLVs and BEIs-Threshold
Limit Values for Chemical Substances and Physical Agents"
(1999 edition).

Postemergency response

The stage of the emergency response where the immedi-
ate threat from the release has been stabilized or eliminated,
and cleanup of the site has started. For more information, see
the definition for "emergency response.”

Site safety and health supervisor (or official)

The individual present at a hazardous waste site who is
responsible to the employer and has the authority and knowl-
edge necessary to establish the site-specific health and safety
plan and verify compliance with applicable safety and health
requirements.

Site work zones

Zones established at a hazardous waste site before clean-
up work begins to control work on the site and access to the
site. The work zones are: Exclusion zone, contamination
reduction zone, and clean zone.

Uncontrolled hazardous waste site

An area identified as an uncontrolled hazardous waste
site by a governmental body, whether federal, state, local, or
other, where an accumulation of hazardous substances cre-
ates a threat to the health and safety of individuals or the envi-
ronment or both. Examples include: Former municipal,
county, or state landfills, locations where illegal or poorly
managed waste disposal has taken place, or property of gen-
erators or former generators of hazardous substance waste
(surface impoundments, landfills, dumps, and tank or drum
farms).

WSR 03-14-075
PROPOSED RULES
DEPARTMENT OF
LABOR AND INDUSTRIES
[Filed June 27, 2003, 9:17 a.m.]

~ Original Notice.
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Preproposal statement of inquiry was filed as WSR 02-
09-091.

Title of Rule: Chapter 296-831 WAC, Cranes, derricks,
and other lifting equipment; and chapter 296-24 WAC, Gen-
eral safety and health standards.

Purpose: The Cranes and Derricks standards are being
rewritten and reorganized for clarity and ease of use for
employers and employees. This rule making is part of our
clear rule-writing initiative to rewrite for clarity all the safety
and health rules.

Outdated requirements are being updated to reflect cur-
rent consensus standards for the industry. Language that is
difficult to understand and outmoded has been rewritten for
clarity and ease of use.

Statutory Authority for Adoption:
49.17.040, 49.17.050, 49.17.060.

Statute Being Implemented: Chapter 49.17 RCW.

Summary: The Department of Labor and Industries is
proposing to clarify requirements relating to cranes, derricks,
and other lifting equipment.

New Sections: WAC 296-831-100 Cranes, derricks and
other lifting equipment scope, 296-831-200 Bridgestyle
cranes introduction, 296-831-210 Design and installation
requirements for bridgestyle cranes, 296-831-21005 Make
sure equipment meets the appropriate design and construc-
tion requirements of this rule, 296-831-2 1010 Use rail clamps
and wind indicators, 296-831-21015 Have rated load mark-
ings on your cranes, 296-831-21020 Maintain proper clear-
ances, 296-831-21025 Provide safe access to bridgestyle
cranes, 296-831-21030 Provide stops for all bridgestyle
cranes, 296-831-21035 Provide bumpers and rail sweeps for
top-running bridge cranes, 296-831-21040 Provide adequate
guards on cranes, 296-831-21045 Make sure electrical equip-
ment is safe, 296-831-21050 Use proper controllers, 296-
831-21055 Provide safe switches, 296-831-21060 Have a
warning device on the crane, 296-831-21065 Provide fire
extinguishers for bridgestyle cranes, 296-831-21070 Store
personal and work materials properly on bridgestyle cranes,
296-831-220 Hoisting equipment for bridgestyle cranes, 296-
831-22005 Use and maintain sheaves on bridgestyle cranes
properly, 296-831-22010 Follow these requirements when
using hoisting ropes on bridgestyle cranes, 296-831-22015
Use reeving accessories on bridgestyle cranes correctly, 296-
831-22020 Use hooks on bridgestyle cranes correctly, 296-
831-230 Inspections, maintenance, and testing of bridgestyle
cranes, 296-831-23005 Perform initial inspections on bridge-
style cranes, 296-831-23010 Perform frequent inspections on
bridgestyle cranes, 296-831-23015 Perform periodic inspec-
tions on bridgestyle cranes, 296-831-23025 Inspect wire rope
on bridgestyle cranes regularly, 296-831-23030 Replace wire
rope on bridgestyle cranes as required, 296-831-23035 Main-
tain and store wire rope for bridgestyle cranes safely, 296-
831-23040 Replace chain as required, 296-831-23045 Estab-
lish and follow safe maintenance and repair procedures for
bridgestyle cranes, 296-831-23050 Lubricate parts safely,
296-831-23055 Repair or replace hooks on bridgestyle cranes
as required, 296-831-23060 Perform operational tests on
bridgestyle cranes, 296-831-240 Operating bridgestyle
cranes, 296-831-24005 Allow bridgestyle cranes to be oper-

RCW 49.17.010,
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ated only by specific people, 296-831-24010 Attach the load
to bridgestyle cranes correctly, 296-831-24015 Operate
bridgestyle cranes safely, 296-831-24020 Perform planned
engineered lifts with bridgestyle cranes correctly, 296-831-
300 Mobile Cranes Introduction, 296-831-310 Design and
installation requirements for mobile cranes, 296-831-31005
Make sure equipment meets appropriate design and construc-
tion requirements of this rule, 296-831-31010 Have rated
capacity charts available, 296-831-31015 Maintain booms in
a safe operating condition, 296-831-31020 Provide two-
blocking protection on mobile cranes, 296-831-31025 Pro-
vide fire extinguishers on mobile cranes, 296-831-31030
Store personal and work materials properly on mobile cranes,
296-831-320 Hoisting equipment for mobile cranes, 296-
831-32005 Use and maintain sheaves on mobile cranes prop-
erly, 296-831-32010 Follow these requirements when using
hoisting ropes on mobile cranes, 296-831-32015 Use reeving
accessories on mobile cranes correctly, 296-831-32020 Use
hooks on mobile cranes correctly, 296-831-330 Inspections,
maintenance and testing for mobile cranes, 296-831-33005
Perform initial inspections on mobile cranes, 296-831-33010
Perform frequent inspections on mobile cranes, 296-831-
33015 Perform periodic inspections on mobile cranes, 296-
831-33020 Inspect wire rope for mobile cranes regularly,
296-831-33025 Replace wire rope on mobile cranes as
required, 296-831-33030 Maintain and store wire rope for
mobile cranes safely, 296-831-33035 Refuel mobile cranes
properly, 296-831-33040 Estabiish and follow safe mainte-
nance procedures for mobile cranes, 296-831-33045 Repair
or replace hooks on mobile cranes as required, 296-831-
33050 Perform testing on mobile cranes, 296-831-340 Oper-
ating mobile cranes, 296-831-34005 Allow mobile cranes to
be operated only by specific people, 296-831-34015 Make
sure mobile crane operators pass examinations and evalua-
tions, 296-831-34016 Attach the load correctly on mobile
cranes, 296-831-34020 Operate mobile cranes safely, 296-
831-34025 Move mobile cranes correctly, 296-831-400
Tower, portal and pedestal cranes introduction, 296-831-410
Design and installation requirements for tower, portal and
pedestal cranes, 296-831-41005 Follow manufacturer’s rec-
ommendations when installing and erecting tower, portal and
pedestal cranes, 296-831-41010 Make sure tower, portal and
pedestal cranes are erected properly, 296-831-41015 Make
sure tower, portal and pedestal crane supports are safe, 296-
831-41020 Have load rating charts for tower, portal and ped-
estal cranes available, 296-831-41025 Provide safe access to
tower, portal and pedestal cranes, 296-831-41030 Keep
tower, portal and pedestal brakes in safe operating condition,
296-831-41035 Provide two-blocking protection on tower,
portal and pedestal cranes, 296-831-41040 Make sure electri-
cal equipment on tower, portal and pedestal cranes is safe,
296-831-41045 Mark operating controls on tower, portal and
pedestal cranes, 296-831-41050 Use lifting magnets prop-
erly, 296-831-41055 Equip traveling cranes properly, 296-
831-41060 Provide fire extinguishers for tower, portal and
pedestal cranes, 296-831-41065 Store personal and work
materials properly on tower, portal and pedestal cranes, 296-
831-420 Hoisting equipment for tower, portal and pedestal
cranes, 296-831-42005 Use and maintain sheaves on tower,
portal and pedestal cranes properly, 296-831-42010 Follow
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these requirements when using hoisting ropes on tower, por-
tal and pedestal cranes, 296-831-42015 Use reeving accesso-
ries on tower, portal and pedestal cranes correctly, 296-831-
42020 Use hooks on tower, portal and pedestal cranes cor-
rectly, 296-831-430 Inspections, maintenance, and testing of
tower, portal and pedestal cranes, 296-831-43005 Perform
initial inspections on tower, portal and pedestal cranes, 296-
831-43010 Perform frequent inspections on tower, portal and
pedestal cranes, 296-831-43015 Perform periodic inspections
on tower, portal and pedestal cranes, 296-831-43020 Inspect
wire rope for tower, portal and pedestal cranes regularly, 296-
831-43025 Replace wire rope for tower, portal and pedestal
cranes as required, 296-831-43030 Maintain and store wire
rope for tower, portal and pedestal cranes safely, 296-831-
43035 Refuel tower, portal and pedestal cranes properly,
296-831-43040 Establish and follow safe maintenance and
repair procedures for tower, portal and pedestal cranes, 296-
831-43045 Repair or replace hooks on tower, portal and ped-
estal cranes as required, 296-831-43050 Perform operational
tests on tower, portal and pedestal cranes, 296-831-43055
Test supports on newly installed tower, portal and pedestal
cranes, 296-831-43060 Perform necessary load tests on
repaired, modified or altered cranes, 296-831-440 Operating
tower, portal and pedestal cranes, 296-831-44005 Allow
tower, portal and pedestal cranes to be operated only by spe-
cific people, 296-831-44010 Attach the load to the tower,
portal or pedestal crane correctly, 296-831-44015 Operate
tower, portal and pedestal cranes safely, 296-831-500 Der-
ricks introduction, 296-831-510 Design and Installation
Requirements for Derricks, 296-831-51005 Make sure equip-
ment meets the appropriate design and construction require-
ments of this rule, 296-831-51010 Have load rating charts for
derricks available, 296-831-51015 Have radius or boom
angle indicators on derricks, 296-831-51020 Mark operating
controls on derricks, 296-831-51025 Provide fire extinguish-
ers for derricks, 296-831-51030 Store personal and work
materials properly on derricks, 296-831-520 Hoisting equip-
ment for derricks, 296-831-52005 Use and maintain sheaves
on derricks properly, 296-831-52010 Follow these require-
ments when using hoisting ropes on derricks, 296-831-52015
Use reeving accessories on derricks correctly, 296-831-
52020 Use hooks on derricks correctly, 296-831-530 Inspec-
tions, maintenance and testing of derricks, 296-831-53005
Perform initial inspections on derricks, 296-831-53010 Per-
form frequent inspections on derricks, 296-831-53015 Per-
form periodic inspections on derricks, 296-831-53020
Inspect wire rope for derricks regularly, 296-831-53025
Replace wire rope for derricks as required, 296-831-53030
Refuel derricks properly, 296-831-53035 Establish and fol-
low safe maintenance and repair procedures for derricks,
296-831-53040 Repair or replace hooks on derricks as
required, 296-831-53045 Perform operational tests on der-
ricks, 296-831-53050 Perform load tests on derricks, 296-
831-540 Operating derricks, 296-831-54005 Assign a desig-
nated person to direct operations, 296-831-54010 Allow der-
ricks to be operated only by specific people, 296-831-53015
Attach the load to the derrick correctly, 296-831-54020 Oper-
ate derricks safely, and 296-831-900 Definitions.
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Repealed Sections: WAC 296-24-235 Overhead and
gantry cranes.
» Title, no requirements in here.

WAC 296-24-23503 General requirements.

*  Moved requirements from this section to WAC 296-831-
200, 296-831-210, 296-831-21005, 296-831-21010,
296-831-21015, 296-831-21020, and 296-831-24005.

WAC 296-24-23505 Cabs.
*  Moved requirements from this section to WAC 296-831-
21025 and 296-831-21065.

WAC 296-24-23507 Footwalks and ladders.
*  Moved requirements from this section to WAC 296-831-
2102s.

WAC 296-24-23509 Stops, bumpers, rail sweeps, and

guards.

*  Moved requirements from this section to WAC 296-831-
21030, 296-831-21035, and 296-831-21040.

WAC 296-24-23511 Brakes.

*  Moved requirements from this section to WAC 296-831-
2100s.

WAC 296-24-23513 Electric equipment.

*  Moved requirements from this section to WAC 296-831-
21045 and 296-831-21050.

WAC 296-24-23515 Hoisting equipment.

*  Moved requirements from this section to WAC 296-831-
22005, 296-831-22010, 296-831-22015, and 296-831-
22020.

WAC 296-24-23517 Warning device.
*  Moved requirements from this section to WAC 296-831-
21060.

WAC 296-24-23519 Inspection.
*  Moved requirements from this section to WAC 296-831-
23005, 296-831-23010, and 296-831-23015.

WAC 296-24-23521 Testing.
*  Moved requirements from this section to WAC 296-831-
23055.

WAC 296-24-23523 Maintenance.
*  Moved requirements from this section to WAC 296-831-
23040.

WAC 296-24-23525 Rope inspection.
*  Moved requirements from this section to WAC 296-831-
23020 and 296-831-23025.

WAC 296-24-23527 Handling the load.
*  Moved requirements from this section to WAC 296-831-
24010 and 296-831-24015.

WAC 296-24-23529 Operators.

*  Moved requirements from this section to WAC 296-831-
24005.

WAC 296-24-23531 Other requirements—General.

*  Moved requirements from this section to WAC 296-831-
21065 and 296-831-21070.

WAC 296-24-240 Crawler locomotive and truck cranes.
* Tite; no requirements in here.
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WAC 296-24-24003 General requirements.
+  Moved requirements from this section to WAC 296-831-
310 and 296-831-31005.

WAC 296-24-24005 Load ratings.
+  Moved requirements from this section to WAC 296-831-
31010, 296-831-32020, and 296-831-33005.

WAC 296-24-24007 Inspection classification.
e Moved requirements from this section to WAC 296-831-
33010 and 296-831-33015.

WAC 296-24-24009 Testing.
e Moved requirements from this section to WAC 296-831-

33050.

WAC 296-24-24011 Maintenance procedure.
«  Moved requirements from this section to WAC 296-831-
33010, 296-831-33015, and 296-831-33040.

WAC 296-24-24013 Rope inspection.
e Moved requirements from this section to WAC 296-831-
33020 and 296-831-33025.

WAC 296-24-24015 Handling the load.
»  Moved requirements from this section to WAC 296-831-
34015, 296-831-33020, and 296-831-33025.

WAC 296-24-24017 Other requirements.

»  Moved requirements from this section to WAC 296-831-
34015, 296-831-31025, 296-831-31030, and 296-831-
33035.

WAC 296-24-24019 Operating near overhead electric power

lines.

«  Requirements from this section are found in chapter 296-
24 WAC, Part L.

WAC 296-24-245 Derricks.
» Title, no requirements in here.

WAC 296-24-24503 General requirements.
e Moved requirements from this section to WAC 296-831-

51005 and 296-831-54010.

WAC 296-24-24505 Load ratings.
e Moved requirements from this section to WAC 296-831-

51010.

WAC 296-24-24507 Inspection.
e Moved requirements from this section to WAC 296-831-
53005, 296-831-53010, and 296-831-53015.

WAC 296-24-24509 Testing.
»  Moved requirements from this section to WAC 296-831-
53045 and 296-831-53050.

WAC 296-24-24511 Maintenance.
e Moved requirements from this section to WAC 296-831-
53005, 296-831-53010, and 296-831-53035.

WAC 296-24-24513 Rope inspection.
s Moved requirements from this section to WAC 296-831-
53020 and 296-831-53025.

WAC 296-24-24515 Operations of derricks.
»  Moved requirements from this section to WAC 296-831-

54005.
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WAC 296-24-24517 Handling the load.

+  Moved requirements from this section to WAC 296-831-
54015 and 296-831-54020.

WAC 296-24-24519 Other requirements.

Moved requirements from this section to 296-831-
52015, 296-831-52020, 296-831-51025, 296-831-
51030, and 296-831-53030.

Name of Agency Personnel Responsible for Drafting:
Tracy Spencer, Tumwater, (360) 902-5530; Implementation
and Enforcement: Michael A. Silverstein, Tumwater, (360)
902-5495.

Name of Proponent: Department of Labor and Indus-
tries, governmental.

Rule is not necessitated by federal law, federal or state
court decision.

Explanation of Rule, its Purpose, and Anticipated
Effects: The Department of Labor and Industries is propos-
ing to clarify requirements relating to cranes, derricks, and
other lifting equipment. This rule making is part of our clear
rule-writing initiative to rewrite for clarity all the safety and
health rules. See Purpose above.

Proposal Changes the Following Existing Rules: Some
requirements were updated to current industry consensus
standards.

No small business economic impact statement has been
prepared under chapter 19.85 RCW. The agency has rewrit-
ten requirements to clarify and better organize existing lan-
guage of chapter 296-24 WAC, Part D, Materials handling
and storage, including cranes, derricks, etc. and rigging, with-
out changing its effect. The clarified requirements are being
published as chapter 296-831 WAC, Cranes, derricks and
other lifting equipment. As such, a small business economic
impact statement (SBEIS) is not required per RCW 34.05.-
310 (4)(d).

We are also incorporating, without material change,
national consensus code requirements. RCW 34.05.310
(4)(c) exempts the agency from conducting an SBEIS under
such conditions.

RCW 34.05.328 applies to this rule adoption. This rule
is exempt under RCW 34.05.328 (5)(b) since it only corrects
typographical errors and clarifies language without changing
its effect. We are also incorporating, without material
change, national consensus code requirements. The proposal
does not increase requirements.

Hearing Location: Department of Labor and Industries
Building, 7273 Linderson Way S.W., Auditorium, Tumwa-
ter, WA, on August 26,2003, at 1:00 p.m.; and at the Depart-
ment of Labor and Industries Building, 901 North Monroe
Street, Suite 100, Spokane, WA, on August 28, 2003, at 1:00
p.m.

Assistance for Persons with Disabilities: Contact Sally
Elliott by August 7, 2003, at (360) 902-5484.

Submit Written Comments to: Kimberly Johnson,
WISHA Services Division, P.O. Box 44620, Olympia, WA
985-4-4620 [98504-4620], e-mail rhok235@Ini.wa.gov, fax
(360) 902-5529, by September 4, 2003.
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Date of Intended Adoption: November 1, 2003.
June 27, 2003

Paul Trause
Director

NEW SECTION

WAC 296-831-400 Tower, portal and pedestal
cranes.

Introduction:

WAC 296-831-400 through 296-831-440 apply to these
cranes:

* Pedestal.

* Portal.

» Tower.

Cranes used for construction, or those frequently dis-
assembled, are not covered by this rule.

In this rule, job duties are assigned to either designated
personnel, employees under the direction of designated per-
sonnel, or qualified personnel. Use Table 1 for guidance on
which duties need specific personnel to perform them.

Exemption:

Table 400-1
Roles of Designated and Qualified Persons For Tower,
Portal and Pedestal Cranes

Performed By
Someone
under the
direction of a
Designated | Designated | Qualified
Activity Personnel Person Person
Initial
inspection X
Frequent
inspection X
Periodic
inspection X
Operational
testing X
Rated load
testing X
Repairs and
adjustments X
NEW SECTION

WAC 296-831-410 Design and installation require-
ments for tower, portal and pedestal cranes.

Your responsibility:

To make sure your tower, portal and pedestal cranes are
safe for operation.

You must:

Follow manufacturer's recommendations when installing
and erecting tower, portal and pedestal cranes

Proposed
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WAC 296-831-41005.

Make sure tower, portal and pedestal cranes are erected
properly

WAC 296-831-41010.

Make sure tower, portal and pedestal crane supports are
safe WAC 296-831-41015.

Have load-rating charts for tower, portal and pedestal
cranes available

WAC 296-831-41020.

Provide safe access to tower, portal and pedestal cranes

WAC 296-831-41025.

Keep tower, portal and pedestal brakes in safe operating
condition

WAC 296-831-41030.

Provide two-blocking protection on tower, portal and
pedestal cranes

WAC 296-831-41035.

Make sure electrical equipment on tower, portal and ped-
estal cranes is safe

WAC 296-831-41040.

Mark operating controls on tower, portal and pedestal
cranes

WAC 296-831-41045.

Use lifting magnets properly

WAC 296-831-41050.

Equip traveling cranes properly

WAC 296-831-41055.

Provide fire extinguishers

WAC 296-831-41060.

Store personal and work materials properly

WAC 296-831-41065.

NEW SECTION

WAC 296-831-41005 Follow manufacturer’s recom-
mendations when installing and erecting tower, portal
and pedestal cranes.

You must:

* Follow the manufacturer's recommendations when
installing and erecting cranes.

— If the manufacturer's recommendations are not avail-
able, refer to ASME B30.4 - 1996 edition, including addenda
A (1998) and B (1999).

NEW SECTION

WAC 296-831-41010 Make sure tower, portal and
pedestal cranes are erected properly.

Y ou must:

* Keep the manufacturer's or a qualified person's written
erection instructions and a list of the weights of each compo-
nent at the erection site for cranes erected or modified after
1990.

» Make sure a qualified person supervises the erection.

» Make sure the erection is performed in accordance with
the manufacturer's or qualified person’s recommendation.

* Make sure components are visually inspected before
erection.
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» Make sure that cranes that have been installed or mod-
ified after 1981 and that are required to weathervane when
out of service are installed so that there is enough clearance
for the boom and the superstructure to swing through a full
three hundred sixty degree arc without hitting any object.

NEW SECTION

WAC 296-831-41015 Make sure tower, portal and
pedestal crane supports are safe.

You must:

(1) Make sure rails on cranes installed or modified after
1973:

— Are securely attached to the supporting surface in a
way that will withstand pressure applied by the maximum
rated load.

—Have smooth joints in any rail splices.

(2) Are electrically grounded when they carry cranes that
are electrically powered from an outside source.

NEW SECTION

WAC 296-831-41020 Have load-rating charts for
tower, portal and pedestal cranes available.

You must:

« Make sure a durable, legible load-rating chart for each
crane is available to the operator while at the controls.

NEW SECTION

WAC 296-831-41025 Provide safe access to tower,
portal and pedestal cranes.

You must:

« Provide safe access to cabs, machinery platforms, and
towers of cranes by access ladders or stairs.

See requirements for ladders and stairways in chapter
296-24 WAC, Part J-1 and WAC 296-800-250.

Reference:

NEW SECTION

WAC 296-831-41030 Keep tower, portal and pedes-
tal brakes in safe operating condition.

You must:

» Make sure cranes installed or modified after 1973 have:

— A power control braking means that is able to maintain
controlled lowering speeds.

— At least one brake on the load hoist mechanism that has
a holding capacity of at least one hundred twenty-five percent
of the full load hoisting torque. '

— An automatic way of stopping and holding the load if
the actuating force is removed.

NEW SECTION

WAC 296-831-41035 Provide two-blocking protec-
tion on tower, portal and pedestal cranes.

You must:
« Make sure the load hoist of each crane installed or mod-
ified after 1973 has either a:

[159]
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— Two-block limiting device;
OR
— Two-block warning feature.

NEW SECTION

WAC 296-831-41040 Make sure electrical equipment
on tower, portal and pedestal cranes is safe.

You must:

* Make sure each electrically powered crane installed or
modified after 1990 has a main disconnect switch:

— Mounted at or near the base of the crane.

— Able to be locked in the "OFF" position.

Reference: See WAC 296-800-280, Basic electrical rules, and
chapter 296-24 WAC, Part L for additional wiring and
electrical equipment requirements.

NEW SECTION

WAC 296-831-41045 Mark operating controls on
tower, portal and pedestal cranes.

You must:

» Make sure that operating controls are marked with their
function.

NEW SECTION

WAC 296-831-41050 Use lifting magnets properly.

You must:

» Make sure cranes installed or modified after 1973 that
use a lifting magnet have a separate magnet circuit switch
that is:

— Enclosed.

— Able to be locked in the open or "OFF" position.

- Connected on the power supply side of the crane dis-
connect switch.

» Make sure there is a way of discharging the inductive
load of the lifting magnet.

» Make sure that loss of the remote signal, for a remote-
operated crane installed or modified after 1996, does not
demagnetize the lifting magnet.

NEW SECTION

WAC 296-831-41055 Equip traveling cranes prop-
erly.

You must:

» Make sure traveling cranes installed or modified after
1973 have:

— Sweeps on the trucks, in front of the leading wheels,
that extend to the top of the rail.

— Guards on truck wheels.

» Make sure traveling cranes installed or modified after
1990 have:

— A warning signal that goes on automatically whenever
the crane moves.

— Brakes that:

M Hold the crane in position when not traveling.

Proposed
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m Lock the wheels against rotation to resist wind and
operational forces.

B Automatically engage when power or actuating pres-
sure is removed and power is not applied to the travel drive.

B Provide a way of locking the wheels against rotation
when the crane is out-of-service.

NEW SECTION

WAC 296-831-41060 Provide fire extinguishers for
tower, portal and pedestal cranes.
You must:

» Make sure a fire extinguisher, with a minimum rating
of 10 BC, is kept in the crane cab or at the machinery hous-
ing.

Reference: See additional requirements in WAC 296-800-300,
Portable fire extinguishers, found in the safety and
health core rules.

NEW SECTION

WAC 296-831-41065 Store personal and work mate-
rials properly on tower, portal and pedestal cranes.

You must:

* Make sure clothing, personal belongings, tools, and
other necessary articles are stored so they do not interfere
with crane access or operation.

NEW SECTION

WAC 296-831-420 Hoisting equipment for tower,
portal and pedestal cranes.

Your responsibility:

To make sure hoisting equipment on tower, portal and
pedestal cranes is used correctly.

You must:

Use and maintain sheaves properly

WAC 296-831-42005.

Follow these requirements when using hoisting ropes

WAC 296-831-42010.

Use reeving accessories correctly

WAC 296-831-42015.

Use hooks correctly

WAC 296-831-42020.

NEW SECTION

WAC 296-831-42005 Use and maintain sheaves on
tower, portal and pedestal cranes properly.

You must:

* Make sure sheaves on cranes installed or modified after
1973 are:

— Smooth and free from surface defects that could cause
wire rope damage.

— Provided with guards or other methods to guide the
rope into the groove of the sheave, if the rope can be momen-
tarily unloaded.

Proposed
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NEW SECTION

WAC 296-831-42010 Follow these requirements ‘
when using hoisting ropes on tower, portal and pedestal
cranes.

You must:

* Make sure wire rope is used as follows:

— Use only wire ropes recommended by the crane manu-
facturer.

— Follow the manufacturer's recommendations when
socketing.

- Make sure tension in all parts of the rope is equal, if
more than one part is used to support the load.

» Attach the wire rope to the crane as follows:

— The rope end must be anchored to the drum as speci-
fied by the crane or rope manufacturer.

— There must be enough rope so that at least two wraps
of rope are on the drum when the hook is in its lowest posi-
tion.

NEW SECTION

WAC 296-831-42015 Use reeving accessories on
tower, portal and pedestal cranes correctly.

You must:

» Use reeving accessories correctly, as follows:

— Attach U-bolts on the dead or short end of the wire
rope, with the live end resting in the saddle (see Illustration
400-1).
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Wrong Way: Clips Reversed

— Use only drop-forged steel wire rope clips.

— Follow the clip manufacturer's recommendation for
spacing, number of clips, and tightening evenly to the recom-
mended torque values.

— Retighten all nuts on clip bolts after initial load is
applied to newly installed wire rope.

Loop Back
Method

— Make sure swaged, compressed or wedged socket fit-
tings are applied as recommended by the wire rope, crane, or
fitting manufacturer.

— Make sure wire rope clips used with wedged sockets
are attached only to the unloaded dead end. See Illustration
400-2.

Note: Piggy-back style wire rope clips may be used if manufac-
turer’s directions are followed.

Extra Piece of Same
Size Rope is Clipped

to Main Rope

NEW SECTION

WAC 296-831-42020 Use hooks correctly on tower,
portal and pedestal cranes.

You must:

» Make sure hooks:

— Are either latched, with the latch bridging the throat
opening of the hook, or are moused.

— Meet the manufacturer's recommendations.

— Are not overloaded.
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NEW SECTION

WAC 296-831-430 Inspections, maintenance, and
testing of tower, portal and pedestal cranes.

Your responsibility:

To keep tower, portal and pedestal cranes in safe operat-
ing condition by performing regular inspections, mainte-
nance, and testing.

You must:

Perform initial inspections on tower, portal and pedestal
cranes
WAC 296-831-43005.
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Perform frequent inspections on tower, portal and pedes-
tal cranes

WAC 296-831-43010.

Perform periodic inspections on tower, portal and pedes-
tal cranes

WAC 296-831-43015.

Inspect wire rope for tower, portal and pedestal cranes
regularly

WAC 296-831-43020.

Maintenance:

Replace wire rope for tower, portal and pedestal cranes
as required .

WAC 296-831-43025.

Maintain and store wire rope for tower, portal and pedes-
tal cranes safely

WAC 296-831-43030.

Refuel tower, portal and pedestal cranes properly

WAC 296-831-43035.

Establish and follow safe maintenance and repair proce-
dures for tower, portal and pedestal cranes

WAC 296-831-43040.

Repair or replace hooks on tower, portal and pedestal
cranes as required

WAC 296-831-43045.

Testing:

Perform operational tests on tower, portal and pedestal
cranes

WAC 296-831-43050.

Test supports on newly installed tower, portal and pedes-
tal cranes

WAC 296-831-43055.

Perform necessary load tests on repaired, modified or
altered tower, portal and pedestal cranes

WAC 296-831-43060.

IMPORTANT:

The levels of service (light, normal, heavy, severe) used
to separate the frequency of inspections on cranes are defined
differently depending on the type of crane being used. For
the purposes of WAC 296-831-420, the following definitions
apply:

Light service: Service involving irregular operation,
lifting loads that are generally one-half or less of the rated
load.

Normal service: Service involving operating at less
than eighty-five percent of the rated load, with no more than
ten lift cycles per hour except in isolated instances.

Heavy service: Service involving operating:

At eighty-five percent to one hundred percent of the
rated load;

OR

* More than ten lift cycles per hour as a regular proce-
dure.

NEW SECTION

WAC 296-831-43005 Perform initial inspections on
tower, portal and pedestal cranes.
You must:

Proposed
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» Make sure a qualified person inspects all cranes before
use when they have been:

— Newly installed.

— Altered.

—Repaired.

— Modified.

— Reinstalled.

— Idle for more than twelve months.

» Make sure this inspection includes all items in Table
400-1, Frequent Inspection Checklist, Table 400-2, Periodic
Inspection Checklist, and Table 400-3, Wire Rope Inspec-
tion.

NEW SECTION

WAC 296-831-43010 Perform frequent inspections
on tower, portal and pedestal cranes.

You must:

¢ Make sure a designated person conducts frequent
inspections on cranes in or available for use as follows:

— Perform inspections according to Table 400-2, Fre-
quent Inspection Checklist.

— Examine any problems observed during the operation
of the crane.

— Make sure a designated person conducts a more
detailed inspection if hazardous conditions are found during
the inspection.

« Make sure the crane is not used until any hazardous
conditions found during the inspection have been corrected. - ‘

Table 400-2
Frequent Inspection Checklist for Tower, Portal and Ped-
estal Cranes

Items to Check How Often

Control mechanisms for:
* Maladjustment that
interferes with proper
operation

Daily for cranes in use

Before use, for cranes idle
more than one month

Hydraulic system for:
* Proper fluid level

Control mechanisms for:
» Wear of components

» Contamination by
lubricants

Crane function operating
mechanisms for:

» Maladjustment Heavy service: Daily to

&

weekly
« Wear of components | Normal service: Weekly to
monthly
Motion limiting devices for: | Light service: At least once
a month :

= Properoperation with | Before returning to service
the crane unloaded for cranes idle more than a

month

[162]
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Items to Check

How Often

—~ Each motion should
be inched into its lim-
iting device or run in
at slow speed

Load limiting devices for:
» Proper operation
» Accuracy of settings

Hydraulic and pneumatic
hoses

Hooks and latches for:
¢ Deformation
* Chemical damage
¢ Cracks
e Wear

Electrical equipment for:

» Malfunctioning
¢ Deterioration
e Dirt

¢ Moisture

Braces supporting towers
Anchor bolt base connec-
tions for:

e Looseness

* Loss of preload

At least once a month for
cranes in regular service

Before returning to service
for cranes idle for more than
a month

NEW SECTION

WAC 296-831-43015 Perform periodic inspections
on tower, portal and pedestal cranes.

You must:

+ Make sure a designated person conducts periodic

inspections of cranes in or available for use as follows:

— Perform inspections according to Table 400-3, Peri-
odic Inspection Checklist, and include all items in Table 400-

2, Frequent Inspection Checklist.
— Make sure a designated person conducts a more
detailed inspection if hazardous conditions are found during

the inspection.

» Make sure the crane is not used until any hazardous
conditions found during the inspection have been corrected.

WSR 03-14-075

Table 400-3
Periodic Inspection Checklist for Tower, Portal and Ped-
estal Cranes

Items to Check

How Often

Deformed, cracked, or cor-
roded members,

Bolts and rivets for tightness

Sheaves and drums for:
¢ Cracks
e Wear

Parts such as pins, bearings,
shafts, gears, rollers, and
locking devices for:

e Wear
¢ Cracks
¢ Distortion

Brake and clutch systems
for:

e Wear

Indicators (load, wind,
boom angle, etc) for:
* Accuracy

Power plants:
* Proper performance

* Compliance with
safety requirements

Electrical apparatus for:

» Signs of deterioration
in controllers, master
switches, contacts,
limiting devices and
controls

Travel mechanisms for:
* Malfunction
* Excessive wear
¢ Damage

Crane Hooks

Hydraulic and pneumatic
pumps, motors, valves,
hoses, fittings, and tubing
for:

e Excessive wear

¢ Damage

Traction bolts used in con-
nections and at the slewing
bearing for:

* Proper tension

(torque)

Light service: Once per
year

Normal service: Once or
twice per year

Heavy service: Once per
quarter

[163]

Proposed

PROPOSED



[—]
[~ ]
[
[~
[
[—]
-
(™

WSR 03-14-075

Washington State Register, Issue 03-14

Items to Check

Sheaves for:

* Cracks in the flanges
and spokes

How Often Check These Ropes: This Often:
» Deformation or other » General corrosion
damage » Broken or cut strands

NEW SECTION

WAC 296-831-43020 Inspect wire rope for tower,
portal and pedestal cranes regularly.

You must:

» Make sure wire rope is inspected according to Table
400-4, Wire Rope Inspection Checklist.

* Do ONE of the following if the inspection shows dam-

aged rope:

— Remove rope from service;

OR

— Perform a more detailed inspection as described in

Table 400-3, Wire Rope Inspection Checklist.
» Keep a dated report of rope condition on file.

Table 400-4
Wire Rope Inspection Checklist for Tower, Portal and
Pedestal Cranes

Check These Ropes:

This Often:

Running ropes for:

¢ Distortion such as
kinking, crushing,
unstranding, birdcag-
ing, main strand dis-
placement, or core
protrusion

¢ Loss of rope diameter
in a short rope length

» Unevenness of outer
strands

¢ General corrosion

» Broken or cut strands

» Number, distribu-
tion, and type of visi-
ble broken wires

* Core failure in rota-
tion resistant ropes

At least once a month for
cranes in use

Before use for cranes that
have been idle for more than
one month

The entire length of wire
rope for:

« Distortion of the
rope, such as kinking,
crushing, unstrand-
ing, birdcaging, main
strand displacement,
Or core protrusion

At least once a year, more
frequently if a qualified per-
son determines it is needed

Proposed
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e Number, distribu-
tion, and type of visi-
ble broken wires

« Reduction of rope
diameter below nom-
inal diameter due to
loss of core support,
internal or external
corrosion, or wear of
outside wires

* Severely corroded or
broken wires at end
connections

NEW SECTION

WAC 296-831-43025 Replace wire rope for tower,
portal and pedestal cranes as required.

Maintenance:

You must:

* Replace or resocket wire rope when end connections
develop more than two broken wires adjacent to a socketed
end connection.

- Resocket an end connection only if the remaining rope ‘
will be long enough for full operation.

» Make sure wire rope is replaced when it shows ANY of
the following:

— One outer wire broken at the contact point with the
core of the rope, which protrudes or loops out from the rope
structure.

— Wear of one-third the original diameter of outside indi-
vidual wires.

— Kinking, crushing, birdcaging, or any other damage
resulting in distortion of rope structure.

- Evidence of heat damage from any cause.

— Running ropes with:

B Six randomly distributed broken wires in one lay.

B Three broken wires in one strand in one lay.

— Rotation resistant rope with:

® Four randomly distributed broken wires in one lay.

® Two broken wires in one strand in one lay.

— Any ropes if the reduction from nominal diameter is
greater than the manufacturer's recommendation.

m If you have no manufacturer's recommendations, see
Table 400-5, Wire Rope Reduction from Nominal Diameter.

* Have a qualified person determine when to replace wire
rope:

— Immediately.

— At the end of the work shift.

— Before the next use of the crane.

* Make sure replacement wire rope and connections are
the same size, type, grade, construction and strength unless
specified otherwise by either:

— The rope, crane, or hoist manufacturer;
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OR
' — A qualified person.

Table 400-5
Allowed Reduption from Nominal Diameter

Maximum Allowable
Reduction From Rope

Nominal Diameter Diameter

Up to 5/16 in. (8 mm) 1/64 in. (0.4 mm)

Over 5/16in. to 1/2 in. (13 1/32 in. (0.8 mm)

mim)

Over 1/2 in. to 3/4 in. (19 3/64 in. (1.2 mm)

mm)

Over 3/4 in. to 1 1/8 in. (29
mm)

1/16 in. (1.6 mm)

Over11/8in.to11/2in. (38 3/32 in. (2.4 mm)

mm)

NEW SECTION

WAC 296-831-43030 Maintain and store wire rope

for tower, portal and pedestal cranes safely.
You must:

« Unreel or uncoil wire rope as recommended by the

' manufacturer. Avoid twisting or kinking the rope.

« Place seizings on each side of the area to be cut to pre-
vent wire rope strands from unraveling before you cut the

rope.

 Avoid dragging the rope in dirt or around objects that

can scrape, nick, crush, or make sharp bends in the rope.
» Make sure any lubricant used:
— Is compatible with the original lubricant.
— Does not hinder the visual inspection of the rope.

Note: Wire rope should be maintained in a well-lubricated condi-

tion, giving special attention to sections that are hidden.

NEW SECTION

WAC 296-831-43035 Refuel tower, portal and pedes-

tal cranes properly.
You must:
« Refuel cranes as follows:
— Turn off all engines.

— Prohibit smoking or open flames in the refueling area.
— Do not allow a portable gasoline container to be used
unless it is an approved safety-type can with an automatic

closing cap and flame arrester.

NEW SECTION

' WAC 296-831-43040 Establish and follow safe main-
tenance and repair procedures for tower, portal and ped-

estal cranes.
You must:
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(1) Make sure only designated persons perform mainte-
nance tasks including adjusting, repairing, and replacing
crane parts.

(2) Make sure all replacement parts are at least equal to
the original manufacturer's specifications.

(3) Make sure all of the following are done before mak-
ing major adjustments or repairs:

— Place controllers in the "OFF" position, except for test
purposes.

— Make sure designated persons appropriately place
"Warning" or "Out of Order" signs.

- Provide rail stops or other means of preventing inter-
ference if other cranes are operating on the same runway.

® If rail stops are not available or practical, provide a
signal person at a visual vantage point, to observe the
approach of other cranes and warn other operators.

Reference: See additional requirements in chapter 296-24 WAC,
Part A-4, Controlling hazardous energy, when per-
forming maintenance, adjustments or repairs.

You must:

(4) Do the following before restoring cranes to service:

- Reinstall all guards.

- Reactivate all safety devices.

-~ Remove trapped air from hydraulic systems.

~ Remove replaced parts, loose material, and mainte-
nance equipment.

— Have designated personnel remove "Warning" or "Out
of Order” signs.

(5) Keep records of any alterations or modifications
made on cranes, unless the crane manufacturer does the work.
These records must include:

— Calculations and drawings of the alteration/modifica-
tion, signed by a qualified person.

— Verification that the crane meets the applicable
requirements of this rule.

— Records of tests performed according to WAC 296-
831-42050 and 296-831-42055.

NEW SECTION

WAC 296-831-43045 Repair or replace hooks on
tower, portal and pedestal cranes as required.

You must:

» Make sure a qualified person determines if a damaged
hook needs to be replaced or can be repaired.

* Repair or replace a hook when it shows:

— Cracks, nicks or gouges.

— Wear of more than ten percent of the original sectional
dimension, or as recommended by the manufacturer.

— A bend or twist exceeding ten degrees from the plane
of the unbent hook.

— An increase in the throat opening of more than fifteen
percent of the original sectional dimension, or as recom-
mended by the manufacturer.

* Follow these requirements when repairing a hook:

— Only a designated person can repair cracks, nicks and
gouges.

— Grind longitudinally.

— Follow the contour of the hook.

Proposed
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— The dimension of the hook must NOT be reduced more
than ten percent of its original value, unless otherwise recom-
mended by the manufacturer.

NEW SECTION

WAC 296-831-43050 Perform operational tests on
tower, portal and pedestal cranes.

Testing:

You must:

» Make sure all operational tests are performed under the
direction of a qualified person.

* Make sure all cranes are tested after being altered or
modified.

* Make sure newly erected cranes and cranes that have
been repaired are tested as follows:

— Test the functional motion of the crane first without a
load, then at the rated load. Tests must include:

B Load hoisting and lowering.

W Boom hoisting and lowering, or traveling the trolley.

® Swing motion.

B Brakes and clutches.

B Limit, locking and safety devices.

— Test the trip setting of hoist limit devices by:

® Using an empty hook.

B Making a series of runs at increasing hook speeds, up
to the maximum speed.

m Locating the limit device's actuator so under all condi-
tions, it will trip in time to prevent contact of the lower load
block with the upper load block or boom point sheaves.

Note: Testing on repaired cranes may be limited to the functions
affected by the repair, as determined by a qualified person.

NEW SECTION

WAC 296-831-43055 Test supports on newly
installed tower, portal and pedestal cranes.

You must:

» Make sure the supports on newly installed cranes are
load tested as follows:

— Use a test load of one hundred ten percent of rated load
at the radius producing the greatest load movement.

— For stationary tower or pedestal cranes, rotate the load
slowly to the positions that cause maximum loading of each
foundation and hold for at least fifteen minutes.

— For cranes designed to travel with a load, slowly travel
the loaded crane the length of the runway with the crane ori-
ented to cause the maximum wheel loadings on one rail, then
return with the crane oriented to cause the maximum wheel
loadings on the other rail.

— For traveling cranes not designed to travel with a load,
test as a stationary crane.

NEW SECTION

WAC 296-831-43060 Perform necessary load tests on
repaired, modified or altered tower, portal and pedestal
cranes.

You must:
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= Make sure any crane that has been altered or modified
is load tested under the direction of a qualified person.

* Make sure a qualified person determines if load testing
is needed on any crane after repair and that any necessary
load tests are completed.

Note: The qualified person can limit the items checked during a
load test to those functions that have been affected by the
alteration, repair, or modification.

You must:

» Make sure all load testing is conducted as follows:

— Use a weight that is one hundred twenty-five percent of
the rated load for the crane or hoist unless the manufacturer
makes another weight recommendation.

— Choose the radii and boom angles that place maximum
loading on the relevant crane parts.

NEW SECTION

WAC 296-831-440 Operating tower, portal and ped-
estal cranes.

Your responsibility:

To make sure tower, portal and pedestal cranes are oper-
ated safely.

You must:

Allow tower, portal and pedestal cranes to be operated
only by specific people

WAC 296-831-44005.

Attach the load to the tower, portal or pedestal crane cor-
rectly

WAC 296-831-44010.

Operate tower, portal and pedestal cranes safely

WAC 296-831-44015.

IMPORTANT:

If you operate your equipment near power lines, you will
need to follow the requirements in chapter 296-24 WAC, Part
L.

NEW SECTION

WAC 296-831-44005 Allow tower, portal and pedes-
tal cranes to be operated only by specific people.

Y ou must:

» Make sure only these people operate a crane:

— Designated persons who have successfully passed a
practical operating exam for the specific type of equipment
they will operate.

— Trainees, under the direct supervision of a designated
person.

— Crane inspectors.

— Maintenance and test personnel, with the knowledge of
the operator or other designated person.

NEW SECTION

WAC 296-831-44010 Attach the load to the tower,
portal or pedestal crane correctly.

You must:

(1) Make sure the load is within the specifications of the
load-rating chart, except when load testing.

[166]
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(2) Make sure the load lines and attachments meet the
following:

— Keep the hoist rope from kinking or wrapping around
the load.

— Keep multiple part lines from twisting around each
other.

- Bring the hook over the load in a way that prevents
swinging.

— Attach the load to the hook with slings or other
approved devices.

~ Secure the load and balance it before lifting more than
a few inches.

— Properly seat the rope on the drum and in the sheaves,
if there is a slack rope condition.

(3) Make sure the lift and swing path is clear of obstruc-
tion.

(4) Make sure tag or restraint lines are used when swing-
ing of the load is hazardous.

NEW SECTION

WAC 296-831-44015 Operate tower, portal and ped-
estal cranes safely.

You must:

(1) Make sure the operator consults with the supervisor
any time there are safety questions about handling any load.

= Make sure the operator notifies the supervisor and the
next operator of any uncorrected defect in the crane if adjust-
ments Or repairs are necessary.

(2) Make sure the operator does not engage in any prac-
tice that diverts their attention while actually engaged in
operating equipment.

(3) Make sure the operator puts all controls in the "OFF"
or "neutral" position and makes sure all persons are in the
clear before starting the equipment or closing the power dis-
connecting means.

(4) Make sure the operator tests all controls at the start of
a new shift, and makes sure needed adjustments and repairs
are made.

(5) Make sure the operator tests the brakes every time a
load approaching the rated load is handled, by raising the
load a few inches and then applying the brakes.

(6) Make sure the operator avoids sudden starts and stops
when swinging the boom, moving the load up or down, or
traveling the crane.

» Make sure the operator rotates the crane at a speed that
does not allow the load to swing out beyond a controllable
radius.

(7) Make sure the operator obeys any stop signal given
by any person.

(8) Make sure the operator activates the drum holding
device, if it is not automatic, if the load will stay suspended
for a considerable length of time.

(9) Make sure the operator does the following before
leaving the crane unattended:

« Sets the load down.

« Sets the trolley brakes and other locking devices.

» Brings the hook to the highest position.
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* Disconnects power or disengages the master clutch, as
applicable.

* Places controllers in the "OFF" position.

» Secures the crane against inadvertent travel.

* Stops the engine, when provided.

Note: When the crane operation is frequently interrupted during a

shift, the engine may be left running while the operator is on
the superstructure.

* Leaves the superstructure free to weathervane, unless
otherwise recommended by the manufacturer or qualified
person.

* Restrains the crane from traveling when leaving the
crane overnight.

(10) Make sure the operator does the following when-
ever power is lost during operation:

* Immediately sets all brakes and locking devices, as
applicable.

* Moves clutch or other power controllers to the "OFF" or
"neutral” position.

* Sets down any suspended load under brake control, if
practical.

(11) Make sure the operator restrains the crane when the
wind alarm has sounded.

(12) Make sure the operator does NOT leave the controls
when a load is suspended.

The operator may leave the controls, if the load is sus-
pended for a longer time than usual, IF these precau-
tions are taken:

* The designated person and the operator have estab-
lished the requirements for restraining the load,
swing, and travel functions.

» Barricades or other precautions have been provided.

(13) Make sure the operator does NOT lower a load below
the point where only two wraps of rope remain on the drum.

(14) Make sure the operator does NOT operate the.crane
when the wind speed has exceeded the maximum velocity
recommended by the manufacturer.

Exemption:

NEW SECTION

WAC 296-831-500 Derricks.

Introduction:

WAC 296-831-500 through 296-831-540 apply to the
following types of derricks:

* Guy.

» Stiffleg.

* Basket.

* Breast.

* Gin pole.

» Chicago boom.

* Shearleg.

* A-frame.

Derricks can be either temporarily or permanently
installed. They are used for lifting, lowering, and horizontal
movement of freely suspended unguided loads.

NEW SECTION

WAC 296-831-510 Design and installation require-
ments for derricks.
Your responsibility:

Proposed
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To make sure your derricks are safe for operation.

You must:

Make sure equipment meets the appropriate design and
construction requirements of this rule

WAC 296-831-51005.

Have load-rating charts for derricks available

WAC 296-831-51010.

Have radius or boom angle indicators on derricks

WAC 296-831-51015.

Mark operating controls on derricks

WAC 296-831-51020.

Provide fire extinguishers for derricks

WAC 296-831-51025.

Store personal and work materials properly on derricks

WAC 296-831-51030.

NEW SECTION

WAC 296-831-51005 Make sure equipment meets
the appropriate design and construction requirements of
this rule.

You must:

 Make sure derricks constructed and installed on or after
May 1, 2004, meet the design specifications of the ASME
B30.6 - 1995, including addenda A (1998), B (1999) and C
(2001).

* Make sure derricks constructed before March 1, 2004,
but on or after May 7, 1973, meet the design specifications of
ASME B30.6 - 1969.

NEW SECTION

WAC 296-831-51010 Have load-rating charts for
derricks available.

You must:

» Make sure durable, legible load-rating charts are pro-
vided for permanently installed derricks and are securely
attached where workers responsible for the safe operation of
the derrick can see them.

» Make sure legible load-rating charts are provided for
derricks that are not permanently installed and are located at
either the derrick or the job-site office.

» Make sure load rating charts include:

— Manufacturer's approved load ratings at corresponding
ranges of boom angle or operating radii.

— Specific lengths of components the load ratings are
based on.

- Required parts for hoist reeving.

Note: The size and construction of rope needs to be shown on
either the rating chart or in the operating manual.

NEW SECTION

WAC 296-831-51015 Have radius or boom angle
indicators on derricks.

You must:

« Make sure an accurate radius or boom angle indicator,
readable from the operating position, is installed on derricks
having a movable working boom.
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NEW SECTION

WAC 296-831-51020 Mark operating controls on
derricks.

You must:

» Make sure that:

— Operating controls are marked;

OR

— An explanation of the controls is posted in full view of
the operator.

NEW SECTION

WAC 296-831-51025 Provide fire extinguishers for
derricks.

Y ou must:

* Make sure a fire extinguisher, with a minimum rating
of 10 BC, is kept in the crane cab or at the machinery hous-
ing.

Reference: See additional requirements in WAC 296-800-300,

Portable fire extinguishers.

NEW SECTION

WAC 296-831-51030 Store personal and work mate-
rials properly on derricks.

You must:

» Make sure clothing, personal belongings, tools, and
other necessary articles are stored so they do not interfere
with derrick access or operation.

NEW SECTION

WAC 296-831-520 Hoisting equipment.

Your responsibility:

To make sure hoisting equipment on derricks is used cor-
rectly.

You must:

Use and maintain sheaves on derricks properly

WAC 296-831-52005.

Follow these requirements when using hoisting ropes on
derricks

WAC 296-831-52010.

Use reeving accessories on derricks correctly

WAC 296-831-52015.

Use hooks on derricks correctly

WAC 296-831-52020.

NEW SECTION

WAC 296-831-52005 Use and maintain sheaves on
derricks properly.

You must:

» Make sure sheaves are smooth and free from surface
defects that could cause wire rope damage.

* Make sure guards are in place to:

— Guide the rope back into the sheave groove, when
using ropes that can be momentarily unloaded.
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— Prevent ropes from becoming fouled when the block is
lying on the ground with loose ropes.

NEW SECTION

WAC 296-831-52010 Follow these requirements
when using hoisting ropes on derricks.

You must:

* Make sure wire rope is used as follows:

—~ Use only wire ropes that are the size, grade and con-
struction for the maximum load to be lifted.

— Make sure there is enough rope attached so that at least
two wraps of rope are on the drum for the entire range of
movement.

WSR 03-14-075

— Do not use rotation resistant rope for boom hoist reev-
ing.

NEW SECTION

WAC 296-831-52015 Use reeving accessories on der-
ricks correctly.

You must:

» Use reeving accessories correctly, as follows:

— Attach U-bolts on the dead or short end of the wire
rope, with the live end resting in the saddle (see Illustration
500-1).

Wrong Way: Clips Reversed

You must:

— Use only drop-forged steel wire rope clips.

— Follow the clip manufacturer's recommendation for
spacing, number of clips, and tightening evenly to the recom-
mended torque values.

— Retighten all nuts on clip bolts after initial load is
applied to newly installed wire rope.

— Make sure swaged, compressed or wedged socket fit-
tings are applied as recommended by the wire rope, crane, or
fitting manufacturer.

— Make sure wire rope clips used with wedged sockets
are attached only to the unloaded dead end.

Note: Piggy-back style wire rope clips may be used if manufac-

turer’s directions are followed.
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Loop Back Extra Piece of Same
Method Size Rope is Clipped
' to Main Rope
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NEW SECTION

WAC 296-831-52020 Use hooks on derricks cor-
rectly.

You mist:

¢ Make sure hooks:

— Are either latched, with the latch bridging the throat
opening of the hook, or are moused.

— Meet the manufacturer's recommendations.

— Are not overloaded.

NEW SECTION

WAC 296-831-530 Inspections, maintenance and
testing of derricks.

Your responsibility:

To keep derricks in safe operating condition by perform-
ing regular inspections, maintenance, and testing.

You must:

Inspections:

Perform initial inspections on derricks

WAC 296-831-53005.

Perform frequent inspections on derricks

WAC 296-831-53010.

Perform periodic inspections on derricks

WAC 296-831-53015.

Inspect wire rope for derricks regularly

WAC 296-831-53020.

Maintenance:

Replace wire rope for derricks as required

WAC 296-831-53025.

Maintain and store wire rope for derricks properly

WAC 296-831-53030.

Refuel derricks properly

WAC 296-831-53035.

Establish and follow safe maintenance and repair proce-
dures for derricks

WAC 296-831-53040.

Repair or replace hooks on derricks as required

WAC 296-831-53045.

Testing:

Perform operational tests on derricks

WAC 296-831-53050.

Perform load tests on derricks

WAC 296-831-53055.

NEW SECTION

WAC 296-831-53005 Perform initial inspections on
derricks.

Inspection:

- You must:

» Make sure a designated person inspects a derrick before
placing in or returning to service whenever equipment has
been:

— Newly installed.

— Altered.

— Repaired.

— Modified.
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~ Reinstalled.

— Idle (whether on standby or in storage) for more than‘
six months.

» Make sure this inspection includes all items in Table
500-1, Frequent Inspection Checklist, Table 500-2, Periodic
Inspection Checklist, and Table 500-3, Wire Rope Inspec-
tion.

NEW SECTION

WAC 296-831-53010 Perform frequent inspections
on derricks.
You must:

» Make sure a designated person conducts frequent
inspections on derricks as follows:

— Perform inspections according to Table 500-1, Fre-
quent Inspection Checklist. .

— Examine any problems observed during the operation
of the derrick.

— Carefully examine any identified deficiencies, and
determine whether they constitute a safety hazard.

» Make sure the derrick is not used until any hazardous
conditions found during the inspection have been corrected.

Table 500-1
Frequent Inspection Checklist for Derricks
Check These Items This Often

All control mechanisms for:
¢ Adjustment
e Wear
¢ Lubrication

All chords and lacing

Daily, for derricks in use
At least twice a year for
standby derricks not in
actual use

Tension in guys

Before use, for derricks out
of service more than one
month

Deterioration or leakage in
air or hydraulic systems

Hoist brakes, clutches, and
operating levers for proper
functioning before begin-
ning operations

Plumb of the mast

At least once a month for
derricks in use

Derrick hooks for deforma-
tions or cracks e

Before use, for derricks out
of service more than one
month

At least twice a year for '
standby derricks not in

actual use

Rope reeving for noncom-
pliance with derrick manu-
facturer's recommendations

Electrical equipment for
malfunctioning, signs of
excessive deterioration, dirt,
and moisture accumulation

[170]



Washington State Register, Issue 03-14

NEW SECTION

WAC 296-831-53015 Perform periodic inspections
on derricks.

You must:

* Make sure a designated person conducts periodic
inspections on derricks as follows:

— Perform inspections according to Table 500-2, Peri-
odic Inspection Checklist, and include all items in Table 500-
1, Frequent Inspection Checklist.

— Carefully examine any identified deficiencies to deter-
mine whether they constitute a safety hazard.

» Make sure the derrick is not used until any hazardous
conditions found during the inspection have been corrected.

« Keep dated inspection records of all critical items such
as hoisting machinery, sheaves, hooks, chains, and other lift-
ing devices.

WSR 03-14-075

Check These Items This Often

Foundation or supports for con-
tinued ability to sustain the

imposed loads

Table 500-2
Periodic Inspection Checklist for Derricks
Check These Items This Often

Structural members for:

¢ Deformations At least once a year

e Cracks OR
» Corrosion As recommended by the
manufacturer
Bolts or rivets for tightness OR

More frequently, if any
of the following condi-
tions call for it:

Parts such as pins, bearings,
shafts, gears, sheaves, drums,
rollers, and locking and clamp-
ing devices, for:

* Wear

* Cracks

* Distortion

Activity

Severity of service
Environmental condi-
tions

Gudgeon pin, each time the der-
rick is erected, for:

¢ Wear

¢ Cracks

 Distortion
Power plants for:

« Proper performance

» Compliance with

applicable safety
requirements
Hooks
Note: Magnetic particle or

other suitable crack
detecting inspection
should be performed

NEW SECTION »

WAC 296-831-53020 Inspect wire rope for derricks
regularly.

You must:

* Make sure wire rope is inspected according to Table
500-3, Wire Rope Inspection Checklist.

* Do ONE of the following if the inspection shows dam-
aged rope:

— Remove rope from service;

OR

— Perform a more detailed inspection as described in
Table 500-3, Wire Rope Inspection Checklist.

* Keep current dated and signed reports of rope condition
on file and readily available.

Table 500-3
Wire Rope Inspection Checklist for Derricks
Check These Ropes How Often

Check running ropes for:

» Reduction of rope
diameter below nom-
inal diameter due to
loss of core support,
internal or external
corrosion, or wear of
outside wires

* A number of broken
outside wires and the
degree of distribution
or concentration of
such broken wires

At least once a month for
derricks in use

Before use for derricks that

have been idle for more than

one month

» Worn outside wires

¢ Corroded or broken
wires at end connec-
tions

¢ Corroded, cracked,
bent, worn, or
improperly applied
end connections

* Severe kinking,
crushing, cutting, or
unstranding

Inspect the entire length of

wire rope for:

at least once each year
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Check These Ropes

How Often

 Distortion of the wire
rope, such as kinking,
crushing, unstrand-
ing, birdcaging, main
strand displacement,
or core protrusion

* General corrosion
* Broken or cut strands

¢ Number, distribu-
tion, and type of visi-
ble broken wires

Reference:

See WAC 296-831-
52030, Replace wire
rope as required, for
removal criteria

* Reduction of wire
rope diameter below
nominal diameter due
to loss of core sup-
port, internal or
external corrosion, or
wear of outside wires

e Severely corroded or
broken wires at end
connections

» Severely corroded,
cracked, bent, worn,
or improperly applied
end connections

At least once a year for der-
ricks in use

Before use for derricks that
have been idle for more than
one month

Note:

Wire rope inspections do not
need to be at equal calendar
intervals, and should be
more frequent as the rope
gets older

# More than two broken wires in one lay in sections
beyond end connections.

W More than one broken wire at an end connection.

— Any ropes if the reduction from nominal diameter is
greater than the manufacturer's recommendation.

B If manufacturer's recommendations are not available,
refer to Table 500-4, Allowed Nominal Reduction of Wire
Rope.

» Have a qualified person determine when wire rope
should be replaced:

— Immediately.

— At the end of the work shift.

— Before the next use of the derrick.

« Make sure replacement wire rope and connections are
the same size, type, grade, construction, and strength unless
specified otherwise by either:

— The rope, derrick, or hoist manufacturer;

OR

— A qualified person.

Table 500-4
Allowed Reduction from Nominal Diameter

Maximum Allowable
Reduction From Rope

Nominal Diameter Diameter

Up to 5/16 in. (8 mm)
Over 5/16in. to 1/2 in. (13
mm)

Over 1/2 in. to 3/4 in. (19
mm)

Over 3/4in.to 1 1/8 in. (29
mim)

1/64 in. (0.4 mm)
1/32 in. (0.8 mm)

3/64 in. (1.2 mm)

1/16 in. (1.6 mm)

Over11/8in.to11/2in. (38
mm)

3/32in. (2.4 mm)

NEW SECTION

WAC 296-831-53025 Replace wire rope for derricks

as required.
Maintenance:
You must:

» Make sure wire rope is replaced when it shows ANY of

the following:

— One outer wire broken at the contact point that pro-

trudes or loops out from the rope structure.

— Wear of one-third the original diameter of outside indi-

vidual wires.

— Kinking, crushing, birdcaging, or any other damage

resulting in distortion of rope structure.
— Evidence of heat damage from any cause.

— Running ropes with:

® Six randomly distributed broken wires in one lay.
® Three broken wires in one strand in one lay.

- Standing ropes with:

Proposed
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WAC 296-831-53030 Maintain and store wire rope
for derricks safely.

You must:

» Unreel or uncoil wire rope as recommended by the
manufacturer. Avoid twisting or kinking the rope.

¢ Take the following precautions to prevent wire rope
strands from unraveling before you cut the rope:

— For preformed rope, place one seizing on each side of
the cut.

— For nonpreformed rope seven-eights inch in diameter
or smaller, place two seizings on each side of the cut.

— For nonpreformed rope one inch in diameter or larger,
place three seizings on each side of the cut.

* Avoid dragging the rope in dirt or around objects that
can scrape, nick, crush, or make sharp bends in the rope.

* Make sure any lubricant used:

— Is compatible with the original lubricant.

— Does not hinder the visual inspection of the rope.

Note: Wire rope should be maintained in a well-lubricated condi-

tion, giving special attention to sections that are hidden.



Washington State Register, Issue 03-14

NEW SECTION

WAC 296-831-53035 Refuel derricks properly.

You must:

« Refuel equipment as follows:

— Make sure the engine is turned off before refueling.

— Prohibit smoking or open flames in the refueling area.

— Do not allow a portable container to be used unless it is
an approved safety-type can with an automatic closing cap
and flame arrester.

NEW SECTION

WAC 296-831-53040 Establish and follow safe main-
tenance and repair procedures for derricks.

You must:

(1) Make sure all replacement parts are at least equal to
the original manufacturer's specifications.

(2) Do ALL of the following before performing mainte-
nance, adjustment, or repairs on a derrick or hoist:

— Arrange the derrick so it will cause the least interfer-
ence with other equipment and operations.

— Engage all hoist drum dogs.

— Put "Warning" or "Out of Order" signs on the derrick
and hoist.

— Lower and support or tie off the boom if it is being
repaired.

— Establish a communications system between the oper-
ator and the person in charge of the operations.

Reference: See additional requirements in chapter 296-24 WAC,
Part A-4, Controlling hazardous energy, when per-
forming maintenance, adjustments or repairs.

You must:

(3) Do the following before restoring the equipment to
service:

— Reinstall all guards.

— Reactivate all safety devices.

— Remove maintenance equipment.

NEW SECTION

WAC 296-831-53045 Repair or replace hooks on der-
ricks as required.

You must:

* Make sure a qualified person determines if a damaged
hook needs to be replaced or can be repaired.

* Repair or replace a hook when it shows:

— Cracks, nicks or gouges.

— Wear of more than ten percent of the original sectional
dimension, or as recommended by the manufacturer.

— A bend or twist exceeding ten degrees from the plane
of the unbent hook.

— An increase in the throat opening of more than fifteen
percent of the original sectional dimension, or as recom-
mended by the manufacturer.

» Follow these requirements when repairing a hook:

— Only a designated person can repair cracks, nicks and
gouges.

— Grind longitudinally.

— Follow the contour of the hook.
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— The dimension of the hook must NOT be reduced more
than ten percent of its original value, unless otherwise recom-
mended by the manufacturer.

NEW SECTION

WAC 296-831-53050 Perform operational tests on
derricks.

Testing:

You must:

* Make sure all operational tests are performed under the
direction of a designated person.

¢ Make sure new, altered, or reinstalled derricks are
tested so they meet the requirements of this chapter. Opera-
tional testing must include:

— Load hoisting and lowering.

— Boom up and down.

— Swing.

- Operation of hoist clutches and brakes.

* Make sure anchorages are approved by a designated
person. Rock or hairpin anchorages may require special test-
ing.

NEW SECTION

WAC 296-831-53055 Perform load tests on derricks.

You must:

* Have a designated person ioad test all:

— New and reinstalled derricks.

— Repaired, altered or modified derricks unless a quali-
fied person determines it is not needed.

» Make sure all load testing is conducted as follows:

— Use a test load that is at least one hundred percent of
the rated load, but not more than one hundred ten percent,
unless otherwise recommended by the manufacturer.

— Hoist the test load a few inches and hold to verify that
the load is supported by the derrick and held by the hoist
brake(s).

— Swing the derrick, if applicable, the full range of its
swing, at the maximum allowable working radius for the test
load.

— Boom the derrick up and down within the allowable
working radius for the test load.

— Lower the test load, then stop and hold the load with
the brake(s).

— Prepare and keep a written test report on file.

NEW SECTION

WAC 296-831-540 Operating derricks.

Y our responsibility:

To make sure derricks are operated safely.

You must:

Assign a designated person to direct operations
WAC 296-831-54005.

Allow derricks to be operated only by spec1ﬁc people
WAC 296-831-54010.

Attach the load to the derrick correctly

WAC 296-831-54015.

Proposed
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Operate derricks safely

WAC 296-831-54020.

IMPORTANT:

If you operate your equipment near power lines, you will
need to follow the requirements in chapter 296-24 WAC, Part
L.

NEW SECTION

WAC 296-831-54005 Assign a designated person to
direct operations. '

You must:

= Assign a designated person to direct derrick operations
who has either:

— Passed a practical operating examination;

OR

- Provides satisfactory evidence of qualifications and
experience.

NEW SECTION

WAC 296-831-54010 Allow derricks to be operated
only by specific people.

You must:

« Make sure only these people operate a derrick:

— Designated persons who have successfully passed a
practical operating exam for the specific type of equipment
they will operate.

— Trainees under the direct supervision of a designated
person.

— Maintenance and test personnel, with the knowledge of
the operator or other designated person.

NEW SECTION

WAC 296-831-54015 Attach the load to the derrick
correctly. You must:

(1) Make sure the load is within acceptable weight:

— Stay within the specifications of the load-rating chart,
except when load testing.

— Determine the weight of any load approaching the der-
rick's maximum load rating to within +/- ten percent, before
it is lifted.

(2) Make sure the load lines and attachments meet the
following:

— Keep the hoist rope from kinking or wrapping around
the load.

— Keep multiple part lines from twisting around each
other.

— Attach the load to the hook with slings or other
approved devices.

— Bring the hook over the load in a way that prevents
swinging.

— Secure the load and balance it before lifting more than
a few inches.

— Properly seat the rope on the drum and in the sheaves,
if there is a slack rope condition.

Proposed

[174]

Washington State Register, Issue 03-14

NEW SECTION

WAC 296-831-54020 Operate derricks safely. ‘

You must:

(1) Make sure the operator consults with the supervisor
any time there are safety questions about handling any load.

(2) Make sure the operator tests the brakes every time a
load approaching the rated load is handled, by raising the
load a few inches and then applying the brakes.

(3) Make sure the operator is informed when ropes are
handled on a winch head.

« Make sure the operator stays within reach of the power
unit control lever while a winch head is being used.

(4) Make sure the operator avoids sudden starts and stops
when rotating the derrick.

« Make sure the operator rotates the derrick at a speed
that does not allow the load to swing out beyond a controlla-
ble radius.

(5) Make sure the operator engages positive holding
means, such as dogs or pawls, when securing the boom.

« Make sure the operator uses means other than the brake
alone, such as a dog, or pawl and ratchet, when the load must
be suspended for a considerable length of time.

(6) Make sure the bperator does either of the following
when the boom is not in use:

» Lays the boom down and secures it to a stationary
member, as close to under the head as possible;

OR

+ Hoists the boom to a vertical position and secures it to ‘
the mast.

(7) Make sure the operator does NOT perform side load-
ing except when specifically authorized by a qualified person
who has determined that the various structural components
will not be overstressed.

(8) Make sure the operator does NOT allow anyone to
ride on the load or hook.

(9) Make sure the operator does NOT lower the boom or
the load to less than two full wraps of rope on the drums.

(10) Make sure the operator does NOT leave the control
position while a load is suspended.

NEW SECTION

WAC 296-831-900 Definitions.

A-frame derrick

A derrick with:

» Two upright members that are apart from each other at
the lower ends and joined at the top.

* The boom hinged from a cross member that is between
the bottom ends of the two upright members.

* The boom point fastened to the point where the side
members join.

» The side members braced or guyed at the point where
they join.

ANSI

The American National Standards Institute. Commonly
used to refer to national consensus standards published by
this organization.
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Anti two-block device

A device that disengages all crane functions that can
cause two-blocking.

ASME

The American Society of Mechanical Engineers. Used
to refer to national consensus standards published by this
organization, as in "see ASME B30.5."

Automatic crane

A crane that operates through a preset cycle or cycles
when activated.

Ballast

Weight added to the crane to provide stability for lifting
working loads.

Basket derrick

A derrick without a boom, with:

* The base supported by ropes attached to corner posts or
other parts.

» The base at a lower elevation than the supports.

Boom

A member used to support the hoisting equipment. A
boom is hinged to a mast or other structure, and has its outer
end supported by ropes, chains, rods, or hydraulic cylinders.

Boom angle

The angle above or below horizontal of the longitudinal
axis of the boom base section.

Boom angle indicator

A device that measures the angle of the boom to the hor-
1zontal.

Boom harness

The block and sheave arrangement on the boom point,
where the topping lift cable is reeved for changing the boom
angle.

Boom hoist

A hoist drum and rope reeving system used to raise and
lower the boom.

Boom point

The outward end of the top section of the boom.

Boom stop

A device that limits the angle of the boom at its highest
position.

Breast derrick

A derrick without a boom that has two side members,
farther apart at the base than at the top, tied together at the top
and bottom by rigid members. The load is lifted and lowered
by ropes through a sheave or block secured to the top of the
crosspiece.

Bridge

The part of a crane that carries the trolley or trollies.
This includes the girders, trucks, end ties, footwalks, and
drive mechanism.

Bridge travel

The crane movement in a direction parallel to the crane
runway.

Bumper

An energy absorbing device for reducing impact when a
moving crane or trolley reaches the end of its permitted
travel; or when two moving cranes or trolleys come in con-
tact.
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Cab

The operator's compartment on a crane or derrick.

Cab-operated crane

A crane controlled by an operator in a cab located on the
bridge or trolley.

Chicago boom derrick

A boom attached to a structure, with an outside upright
member of the hoist structure serving as the mast, and the
boom mounted in a pivoting seat secured to the upright.

Conductors, bridge

The electrical conductors located along the bridge struc-
ture of a crane to provide power to the trolley.

Conductors, runway

The electrical conductors located along a crane runway
to provide power to the crane.

Counterweight

A weight added to the machine to provide stability for
lifting working loads.

Crane

A machine for lifting and lowering a load and moving it
horizontally, with the hoisting mechanism an integral part of
the machine.

Derrick

A piece of equipment used with a hoisting mechanism
and operating ropes, with or without a boom, that has a mast
or equivalent part held at the end by guys or braces.

Designated person

A person who has been selected or assigned by the
employer as being capable of performing specific duties.

Drum

The cylindrical part that the ropes are wound around for
raising or lowering the load.

Eye

A loop formed at the end of a rope by securing the dead
end to the live end at the base of the loop.

Floor-operated crane

A crane that is controlled by an operator on the floor or
an independent platform, using a pendant or nonconductive
rope.

Footwalk

The walkway attached to the bridge or trolley for access
purposes.

Gantry

A movable structural frame that is able to support a crane
and its loads.

Gin pole derrick

A boom, without a mast, with guys arranged from its top
to let the mast lean in one or more directions.

Guy

A rope used to steady or secure the mast or other member
in a desired position.

Guy derrick

A fixed derrick with a mast that is capable of being
rotated three hundred sixty degrees, but not capable of a con-
tinuous rotation. This derrick:

» Is supported in a vertical position by guys and a boom.

* Has a boom with the bottom end hinged or pivoted to
move in a vertical plane.
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+ Has areeved rope between the head of the mast and the
boom harness for lifting and lowering the boom.

« Has a reeved rope from the boom point for lifting and
lowering the load.

Hairpin anchor

A guy-supporting anchor, shaped like a hairpin, that is
placed in footings or walls before concrete is poured and held
in place by the cured concrete.

Limit switch

A switch that is operated by some part or mation of a
power-driven machine or equipment to alter the electric cir-
cuit associated with the machine or equipment.

Load

The total weight on the load block or hook.

Load block

The assembly of hook or shackle, swivel, bearing,
sheaves, pins, and frame suspended by the h01st1ng rope.

Load block, upper

The assembly of sheaves, pins, and frame suspended
from the boom.

Main switch

A switch controlling the entire power supply to the
crane.

Mast

The upright member of the derrick.

Outriggers

Metal arms attached to the mounting base that rest on
supports at the outer ends.

Overhead crane

A crane with a movable bridge carrying a movable or
fixed hoisting mechanism and traveling on an overhead fixed
runway structure.

Pawl (dog)

A device to keep a member from moving in one or more
directions.

Pedestal crane

A crane with a rotating superstructure with operating
machinery and boom, mounted on a pedestal.

Portal crane

A crane that has a rotating superstructure with operating
machinery and boom, mounted on a gantry. It usually has a
portal opening between the gantry columns or legs for traffic
to pass beneath the crane. It can be mounted on a fixed or
traveling base.

Qualified person

A person who has successfully demonstrated the ability
to solve problems relating to the subject matter, work, or
project, either by:

* Possession of a recognized degree, certificate, or pro-
fessional standing;

OR

+ Extensive knowledge, training, and experience.

Rated load

The maximum load for which a crane, derrick, or indi-
vidual hoist is designed and built.

Reeving

A rope system that has the rope traveling around drums
and sheaves.

Proposed
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Remote-operated crane

A crane controlled by an operator who is not in a pulpit
or in the cab attached to the crane, using any method other'
than pendant or rope control.

Rock anchor

An anchoring device that is inserted into a hole drilled
into rock or concrete.

Rope

Wire rope, unless otherwise specified

Runway

The assembly of rails, beams, girders, brackets, and
framework that the crane or trolley travels on.

Safety hook

A hook with a latch to prevent slings or loads from acm-
dentally slipping off the hook.

Service levels

(Light service, normal service, heavy service, severe ser-
vice.) The criteria for determining the different levels of ser-
vice vary from crane type to crane type. The definition that
applies to a specific style of crane or derrick can be found in
the text of that section.

Shearleg derrick

A boom, with or without a mast, that is:

« Not capable of swinging.

* Hinged at the bottom.

* Raised and lowered by a boom-hoist mechanism or a
hydraulic cylinder.

Side loading

When a load is applied at an angle to the vertical plane ot‘
the boom.

Sill

A member connecting the foot block and the stiffleg, or
a member connecting the lower ends of a double-member
mast.

Standby crane

A crane that is not in regular service but is used intermit-
tently.

Standby derrick

A derrick not in regular service that is used only occa-
sionally as required.

Stiffleg

A rigid member supporting the mast at the head.

Stiffleg derrick

A fixed derrick with a mast that is capable of being
rotated three hundred sixty degrees, but not capable of a con-
tinuous rotation. This derrick:

« Has a mast that is supported or held in place by two or
more stiff members, called stifflegs, that are capable of resist-
ing tensile and compressive forces.

» Has a boom with the bottom end hinged or pivoted to
move in a vertical plane.

» Has a reeved rope between the head of the mast and the
boom harness for lifting and lowering the boom.

+ Has a reeved rope from the boom point for lifting and
lowering the load. '

» Generally has sills connecting the lower ends of the
stifflegs to the foot of the mast.
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Stop

A device that limits travel of a trolley or crane bridge.
This device normally is attached to a fixed structure and nor-
mally does not absorb energy.

Superstructure

The rotating upper frame of the machine and the operat-
ing machinery mounted on it.

Tackle

Ropes and sheaves arranged for hoisting and pulling.

Tower :

A structural frame that is able to support a superstructure
and its loads.

Tower crane

A crane with a tower between the superstructure and the
base structure, and can be on either a fixed or traveling base.

Trolley

The unit that travels on the bridge rails and carries the
hoisting mechanism.

" Trolley travel

The trolley movement along the crane runway.

Truck

The unit consisting of a frame, wheels, bearings, and
axles that supports the bridge girders or trolleys.

Two-block damage prevention feature

A system that will stall, without causing damage to the
hoist rope or machinery, whenever two-blocking occurs.

Two-block warning feature

A warning device to alert the operator of a possible two-
blocking condition.

Two-blocking

When a lower load block or hook assembly comes into
contact with the upper load block or boom point sheave
assembly.

Weathervaning

Swinging of an out-of-service crane caused by wind, so
as to expose the minimal surface area to the wind.

Working load

The weight of the entire load applied to the derrick,
includes the load attaching equipment.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 296-24-235

WAC 296-24-23501
WAC 296-24-23503
WAC 296-24-23505 Cabs.
WAC 296-24-23507
WAC 296-24-23509

Overhead and gantry cranes.
Definitions.

General requirements.

Footwalks and ladders.

Stops, bumpers, rail sweeps,
and guards.

Brakes.

WAC 296-24-23513 Electric equipment.

WAC 296-24-23515 Hoisting equipment.
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WAC 296-24-23517
WAC 296-24-23519
WAC 296-24-23521
WAC 296-24-23523
WAC 296-24-23525
WAC 296-24-23527
WAC 296-24-23529
WAC 296-24-23531

WAC 296-24-240

WAC 296-24-24001
WAC 296-24-24003
WAC 296-24-24005
WAC 296-24-24007
WAC 296-24-24009
WAC 296-24-24011
WAC 296-24-24013
WAC 296-24-24015
WAC 296-24-24017
WAC 296-24-24019

WAC 296-24-245

WAC 296-24-24501
WAC 296-24-24503
WAC 296-24-24505
WAC 296-24-24507
WAC 296-24-24509
WAC 296-24-24511
WAC 296-24-24513
WAC 296-24-24515
WAC 296-24-24517
WAC 296-24-24519
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Warning device.
Inspection.
Testing.
Maintenance.
Rope inspection.
Handling the load.

Operators.

PROPOSED

Other requirements—Gen-
eral.

Crawler locomotive and
truck cranes.

Definitions.

General requirements.
Load ratings.

Inspection classification.
Testing.

Maintenance procedure.
Rope inspection.
Handling the load.

Other requirements.

Operating near overhead
electric power lines.

Derricks.

Definitions.

General requirements.
Load ratings.
Inspection.

Testing.

Maintenance.

Rope inspection.
Operations of derricks.
Handling the load.

Other requirements.

Chapter 296-831 WAC

CRANES, DERRICKS, AND OTHER LIFTING

EQUIPMENT

NEW SECTION

WAC 296-831-100 Scope. Chapter 296-831 WAC,

Cranes, derricks and other lifting equipment, applies to the
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construction, installation, operation, testing, inspection and
maintenance of:

» Power- and hand-operated cranes.

» Crane monorail systems.

* Crane runways.

* Derricks.

Exemption:  This chapter does not apply to:

» Automobile- or railway-wrecking cranes.
* Shipboard cranes.

» Well drilling derricks.

« Skip hoists.

* Mine hoists.

« Truck body hoists.

« Car or barge pullers.

« Excavating equipment.

Many companies use various types of equipment to
move large, heavy loads. Many issues regarding safe equip-
ment operation and employee safety must be addressed.

This chapter contains information that employers need to
help keep their employees safe while working with this
equipment.

NEW SECTION

WAC 296-831-200 Bridgestyle cranes,

Introduction:

WAC 296-831-200 through 296-831-240 apply to the
following types of cranes, whether power-driven or hand-
operated, as well as to related equipment:

* Cranes with top running or underhung bridges using
top or underhung trolleys.

+ Gantry, semigantry, and cantilever gantry cranes.

» Wall or pedestal mounted jib cranes.

« Polar cranes.

* Monorail systems.

NEW SECTION

WAC 296-831-210 Design and installation require-
ments for bridgestyle cranes.

Summary:

Your responsibility:

To make sure bridgestyle cranes are safe for operation.

Make sure equipment meets the appropriate design and
construction requirements of his rule

WAC 296-831-21005.

Use rail clamps and wind indicators

WAC 296-831-21010.

Have rated load markings on your cranes

WAC 296-831-21015.

Maintain proper clearances

WAC 296-831-21020.

Provide safe access to the cranes

WAC 296-831-21025.

Provide stops for all bridgestyle cranes

WAC 296-831-21030.

Provide stops, bumpers and rail sweeps for top-running
bridge cranes

WAC 296-831-21035.

Provide adequate guards on cranes

WAC 296-831-21040.
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Make sure electrical equipment is safe

WAC 296-831-21045.

Use proper controllers

WAC 296-831-21050.

Provide safe switches

WAC 296-831-21055.

Have a warning device on the crane

WAC 296-831-21060.

Provide fire extinguishers for bridgestyle cranes

WAC 296-831-21065.

Store personal and work materials properly on bridge-
style cranes

WAC 296-831-21070.

NEW SECTION

WAC 296-831-21005 Make sure equipment meets
the appropriate design and construction requirements of
this rule.

You must:

Make sure all cranes in use prior to March 1, 2004, meet
the design, construction and stability requirements as defined
by the appropriate American National Standard Institute reg-
ulation, either:

* USAS B30.2 - 1967, Overhead and Gantry Cranes;

OR

« ANSI B30.11 - 1973, Monorail Systems and Under-
hung Cranes;

OR

« ANSI B30.17 - 1973, Single Girder Top Running
Cranes.Make sure all new cranes acquired for use on or after
May 1, 2004, meet the design, construction, and stability
requirements as defined in this section and either:

+« ASME B30.2 - 1996, Overhead and Gantry Cranes,
including addenda A 1997, addenda B, 1998, and addenda C,
2001,

OR

* ASME B30.11 - 1998, Monorail Systems and Under-
hung Cranes, including addenda A, 1999;

OR °

* ASME B30.17 - 1998, Overhead and Gantry Cranes
(Top Running Bridge, Single Girder, Underhung Hoist),
including addenda A, 1999 and addenda B, 2001.

NEW SECTION

WAC 296-831-21010 Use rail clamps and wind indi-
cators.

You must:

« Make sure outdoor cranes with a top-running bridge
have both:

— Automatic or remotely operated rail clamps, parking
brakes or other equivalent devices capable of holding the
crane against a wind pressure of thirty pounds per square
foot;

AND

— A wind-indicating device that gives a visible or audible
alarm to the crane operator at a specified wind velocity.
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NEW SECTION

WAC 296-831-21015 Have rated load markings on
' your cranes.
You must:

» Make sure a crane's rated load is marked ALL these
ways:

—Plainly marked and legible from the ground or floor on
each side of the crane or component attached to the bridge
girder.

— Marked and legible from the ground or floor on each
hoisting unit or load block if more than one hoisting unit is
used so that it can be read from the ground or floor.

NEW SECTION

WAC 296-831-21020 Maintain proper clearances.
You must:

* Maintain clearances between:

— The crane and any obstructions.

— All cranes operating on parallel runways.

NEW SECTION

WAC 296-831-21025 Provide safe access to cranes.

You must:

* Provide safe access to the cab or service platform by
one of these means:

. — A ladder.

— Stairs.

— A platform.

Reference: See requirements for ladders and stairways in chapter

296-24 WAC Part J-1, and WAC 296-800-250.

You must:

* Make sure service platforms meet ALL of the following;

— Have an anti-slip walking surface, such as unfinished
wood or a surface painted with nonskid paint.

— Have at least eighteen inches of clear passage space.

®m Opposite the bridge motor, clear passage space can be
decreased to fifteen inches.

— Are of substantial construction.

— Provide a safety factor of four times the imposed max-
imum load.

— Are kept clear of obstructions.

— Have toeboards and handrails.

Reference: See additional requirements for toeboards and handrails
in WAC 296-800-26010.

NEW SECTION

WAC 296-831-21030 Provide stops for all bridge-
style cranes.
You must:
* Provide stops for trolleys and carriers. Stops must be:
' — At the limits of travel of the trolleys and carriers.
— Able to resist the force that is applied when contacted
by the crane.
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NEW SECTION

WAC 296-831-21035 Provide bumpers and rail
sweeps for top-running bridge cranes.

You must:

(1) Provide bridge bumpers or other automatic means to
provide the same effect for top-running bridge cranes. They
must be able to do all of the following:

* Stop the bridge when it is traveling at forty percent of
the rated load speed.  ~

» Stop the bridge (when not carrying a load and after
power is cut) without decelerating faster than an average of
three feet per second squared from twenty percent of the rated
load speed.

* Retain the bumper in case of broken or loose mounting
connections.

(2) Provide trolley bumpers or other automatic means to
provide the same effect. They must be on adjacent ends of all
trolleys operating on the same bridge and be able to do all of
the following:

* Stop the trolley when it is traveling at fifty percent of
the rated load speed.

* Stop the trolley (when not carrying a load and after
power is cut) without decelerating faster than an average of
4.7 feet per second squared from one third of the rated load
speed.

* Retain the bumper in case of broken or loose mounting
connections.

(3) Provide bridge rail sweeps that extend below the top
surface of the rail in front of the leading wheels on both end
trucks.

NEW SECTION

WAC 296-831-21040 Provide adequate guards on
cranes.

You must:

* Make sure that guards are used to prevent contact
between bridge conductors and hoisting ropes, if they could
otherwise come into contact during normal operations.

» Make sure open runway conductors are located or
guarded so they prevent accidental contact with hoisting
ropes.

Reference: See additional guarding requirements in WAC 296-802-
200.

NEW SECTION

WAC296-831-21045 Make sure electrical equipment
is safe.

You must:

* Make sure any pendant controls meet ALL of the fol-
lowing:

— They do not exceed voltage of 150 volts for AC and
300 volts for DC.

— They are supported to protect the electrical conductors
against strain.

- They are constructed to prevent electrical shock.

~ They are clearly marked to identify their functions.
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Reference: See wiring and electrical equipment requirements in
chapter 296-24 WAC, Part L, and WAC 296-800-280.

NEW SECTION

WAC 296-831-21050 Use proper controllers.

You must:

(1) Make sure top-running bridge cranes have a device
that disconnects all motors from the line if a power failure
occurs. For example, a spring-return controller, a spring-
return master switch, or momentary contact push buttons.

(2) Make sure any lever-operated controller in a cab- or
pulpit-operated crane has a notch or latch that prevents the
handle from being accidentally moved to the "ON" position.

(3) Make sure rope-operated controllers automatically
return to the "OFF" position when released by the operator.

(4) Make sure push buttons in pendant stations automat-
ically return to the "OFF" position when pressure is released.

NEW SECTION

WAC 296-831-21055 Provide safe switches.

You must:

(1) Make sure the power supply to runway conductors is
controlled by a switch or circuit breaker that is ALL of the fol-
lowing:

* On a fixed structure.

* Accessible from the floor.

« Able to be locked in the off position.

(2) Make sure cab-operated cranes and carriers have a
switch or circuit breaker that is ALL of the following:

* Enclosed.

« Able to be locked in the open position.

* Provided in the leads from the runway conductors.

» Located within easy reach of the operator.

(3) Make sure floor, remote, or pulpit-operated cranes
have a switch or circuit breaker that is ALL of the following:

* Enclosed.

« Able to be locked in the open position.

« Provided in the leads from the runway conductors.

* Located within easy reach of the operator.

(4) Make sure electric traveling cranes have an over-
travel limit switch to stop hoist motion.

(5) Make sure all cranes using a lifting magnet have an
enclosed circuit switch that discharges the inductive load and
is able to be locked in the "open” (OFF) position.

NEW SECTION

WAC 296-831-21060 Have a warning device on the
crane.

You must:

« Make sure cab- and remote-operated cranes are
equipped with an effective audible or visual warning signal.
Examples of such devices include the following:

-~ Manually operated gong.

~ Power-operated bell, siren or horn.

— Rotating beacon.

— Strobe light.
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NEW SECTION

WAC 296-831-21065 Provide fire extinguishers for
bridgestyle cranes. ‘
You must:
« Make sure a fire extinguisher with a minimum extin-
guisher rating of 10 BC is kept in crane cabs.

Reference: See additional requirements relating to portable fire
extinguishers in WAC 296-800-300, Portable fire extin-
guishers.

NEW SECTION

WAC 296-831-21070 Store personal and work mate-
rials properly on bridgestyle cranes.

You must:

Make sure clothing, personal belongings, tools, and
other