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WSR 18-11-003
WITHDRAWL OF PROPOSED RULES
DEPARTMENT OF

FISH AND WILDLIFE
[Filed May 2, 2018, 1:52 p.m.]

The Washington department of fish and wildlife is with-
drawing WAC 220-354-080 from WSR 18-06-091 filed on
March 6, 2018.

Scott Bird

WSR 18-11-018
PROPOSED RULES
SUPERINTENDENT OF

PUBLIC INSTRUCTION
[Filed May 4, 2018, 8:51 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
07-116.

Title of Rule and Other Identifying Information: WAC
392-140-973 Finance—Special allocations—Salary bonus
for teachers and other certificated staff who hold current cer-
tification by the national board—Eligibility.

Hearing Location(s): On June 26, 2018, at 11:00 a.m., at
the Office of Superintendent of Public Instruction (OSPI),
600 South Washington Street, Olympia, WA 98501.

Date of Intended Adoption: June 28, 2018.

Submit Written Comments to: Ross Bunda, OSPI, P.O.
Box 47200, Olympia, WA 98504-7200, email ross.bunda@
k12.wa.us, fax 360-664-3683, by June 26, 2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by June 19,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This proposed
revision to WAC 392-140-973 would provide a common
time frame with other school apportionment processes to
compile and calculate student poverty data for the purposes
of the national board bonus for instructional assignment in
challenging, high poverty schools.

Reasons Supporting Proposal: The proposed revision
will help ensure commonality with other school apportion-
ment processes and improve administrative efficiciences
[efficiencies].

Statutory Authority for Adoption: RCW 28A.150.290(1)
and 28A.405.415.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Agency Personnel Responsible for Drafting:
Ross Bunda, OSPI, 600 South Washington Street, Olympia,
WA, 360-725-6308; Implementation and Enforcement: T. J.
Kelly, OSPI, 600 South Washington Street, Olympia, WA,
360-725-6301.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is not required under RCW
34.05.328. OSPI is not subject to RCW 34.05.328 (5)(a)(i).
Additionally, this rule is not a significant legislative rule per
subsection (5)(c)(iii).

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

May 4, 2018

Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 16-23-102,
filed 11/17/16, effective 12/18/16)

WAC 392-140-973 Salary bonus for teachers and
other certificated instructional staff who hold current
certification by the national board—Eligibility. Staff that
are eligible for the bonus shall be limited to those meeting the
following requirements:

(1) Hold current certification by the national board for
professional teaching standards during the entire school year,
unless otherwise specified in the state Biennial Operating
Appropriations Act; and

(2) Who are:

(a) Teachers and other certificated instructional staff
employed full time or part time under written contract by
Washington public school districts or educational service dis-
tricts pursuant to RCW 28A.405.210;

(b) Teachers and other certificated instructional staff
employed full time or part time by a contractor pursuant to
WAC 392-121-188 and 392-121-206 (2)(a);

(¢) Teachers and other certificated instructional staff
employed full time or part time by the Washington school for
the deaf or Washington school for the blind; or

(d) Teachers and other certificated instructional staff
employed full time or part time by a charter school.

(3) In addition to bonuses provided by subsection (2) of
this section, teachers and other certificated instructional staff
shall be eligible for additional bonuses if in an instructional
assignment in challenging, high poverty schools, subject to
the following conditions and limitations:

(a) Challenging, high poverty schools are schools where,
for the prior year, the student headcount enrollment eligible
for the federal free or reduced price lunch program was at
least:

(i) 70 percent for elementary schools;

(i1) 60 percent for middle schools; or

(iii) 50 percent for high schools; as determined by the
October 1st count of the comprehensive education data and
research system (CEDARS) or successor data collection and
reporting systems, of the office of superintendent of public
instruction, on ((May3+st)) March 31st of that prior year: Pro-
vided, That schools operating during the current school year
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as their first year may qualify as challenging, high poverty
schools based upon current year data, as determined by the
October 1st count on ((May3st)) March 31st of the current
year.

(b) For purposes of the national board challenging, high
poverty schools bonus, a school shall be categorized based
upon the highest grade served as follows:

(1) A school whose highest grade served is 6th grade or
lower shall be considered an elementary school;

(i1) A school whose highest grade served is either 7th,
8th, or 9th grade shall be considered a middle school;

(iii) A school whose highest grade served is either 10th,
11th, or 12th grade shall be considered a high school.

(c) A school shall be considered only if it serves thirty or
more students, or is the largest school in the district serving
its designated category.

(d) Schools that provide institutional education programs
pursuant to WAC 392-122-205 shall be designated as chal-
lenging, high poverty schools with the student headcount
enrollment eligible for the federal free or reduced price lunch
program at one hundred percent and shall not be subject to
the requirement in this subsection of serving thirty or more
students.

(e) The student enrollment data used shall include the
state-funded students in kindergarten through twelfth grade,
plus prekindergarten students in special education.

(f) Teachers and other certificated instructional staff that
meet the qualifications for the challenging, high poverty
schools bonus under this subsection who are assigned for less
than one full school year or less than full time for the school
year shall receive the challenging, high poverty schools
bonus in a prorated manner, subject to the following condi-
tions and limitations:

(1) The portion of the employee's assignment to challeng-
ing, high poverty schools shall be determined as of June 15th
of the school year.

(i1) If the employee's assignment to challenging, high
poverty schools is less than 1.0 full-time equivalent, the pro-
ration shall use the methodology in WAC 392-121-212 and
shall be rounded to three decimal places.

WSR 18-11-027
PROPOSED RULES
PARKS AND RECREATION
COMMISSION
[Filed May 7, 2018, 10:32 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
07-103.

Title of Rule and Other Identifying Information: WAC
352-44-060 Recreational conveyance—Standards, updating
to adopt an effective date for ANSI B77.

Hearing Location(s): On July 12, 2018, at 9:00, at the
Vancouver City Hall, 416 West 6th Street, Vancouver.

Date of Intended Adoption: July 12, 2018.

Proposed
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Submit Written Comments to: Nata Jo Hurst, 1111 Israel
Road S.W., Tumwater, WA 98501-6512, email nata.hurst@
parks.wa.gov, fax 360-902-586-0207 [360-902-0207].

Assistance for Persons with Disabilities: Contact Becki
Ellison, phone 360-902-8502, fax 360-586-0355, TTY 711,
email becki.ellison@parks.wa.gov, by July 6, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: WAC 352-44-060,
updating recreational conveyances standards. Adopting an
effective date for ANSI B77.

Reasons Supporting Proposal: At the current time there
is no date listed when we adopt and enforce new safety stan-
dards under ANSI B77. Adding in an effective date of one
year removes ambiguity and brings Washington state parks in
alignment with the United States Forest Service effective
date, and other codes effective date.

Statutory Authority for Adoption: RCW 79A.40.090.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Washington state parks and recre-
ation commission, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Nata Jo Hurst, 1111 Israel
Road S.W., Tumwater, WA 98501-6512, 360-902-8638.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. No cost involved, clarification only.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

May 7, 2018
Valeria Evans
Management Analyst

AMENDATORY SECTION (Amending WSR 91-19-068,
filed 9/16/91, effective 10/17/91)

WAC 352-44-060 Recreational conveyances—Stan-
dards. The current American National Standards Safety
Requirements for Aerial Passenger Tramways shall apply to
the design, inspection, signing, and operation of all convey-
ances as interpreted by the director unless a request for
waiver is submitted by the operator and a waiver is granted
by the director. The current American National Standards
Safety Requirements for Aerial Passenger Tramways will
have an effective date one year after the standard is approved

by ANSI.
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WSR 18-11-035
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed May 8, 2018, 9:06 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
01-105.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-106-0010 What
definitions apply to this chapter?

Hearing Location(s): On June 26, 2018, at 10:00 a.m., at
Office Building 2, Department of Social and Health Services
(DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than June 27,
2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., June 26, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@
dshs.wa.gov, by June 12, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to amend WAC 388-106-0010 in order to clarify
the definition of "informal support" to indicate that paid care
givers may not be the source of informal support unless they
are household or family members of a client, to provide fur-
ther detail on the determination of self-performance for
instrumental activities of daily living, and to clarify how cog-
nitive performance is determined using the comprehensive
assessment reporting evaluation tool.

Reasons Supporting Proposal: See purpose statement
above.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.09.520.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Barbara Hannemann,
P.O. Box 45600, Olympia, WA 98504-5600, 360-725-2525.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Rules are exempt per RCW 34.05.328 (5)(b)(v),
rules the content of which is explicitly and specifically dic-
tated by statute.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.
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May 1, 2018
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-20-054,
filed 9/30/15, effective 10/31/15)

WAC 388-106-0010 What definitions apply to this
chapter? "Ability to make self understood" means how
you ((make)) made yourself understood to those closest to
you in the last seven days before the assessment; ((express))
expressed or ((eemmunieate)) communicated requests,
needs, opinions, urgent problems and social conversations,
whether in speech, writing, sign language, symbols, or a
combination of these including use of ((&)) an alternative
communication ((beard-erkeyboard)) method:

(a) Understood: You ((express)) expressed ideas clearly;

(b) Usually understood: You ((have)) had difficulty find-
ing the right words or finishing thoughts, resulting in delayed
responses, or you required some prompting to make self
understood;

(¢) Sometimes understood: You ((kave)) had limited
ability, but ((are)) were able to express concrete requests
regarding at least basic needs (e.g. food, drink, sleep, toilet);

(d) Rarely/never understood: At best, understanding
((38)) was limited to caregiver's interpretation of client spe-
cific sounds or body language (e.g. indicated presence of pain
or need to toilet);

(e) Child under three: Proficiency is not expected of a
child under three and a child under three would require assis-
tance with communication with or without a functional dis-
ability. Refer to the developmental milestones table in WAC
388-106-0130.

"Activities of daily living (ADL)" means the follow-

ing:
(a) Bathing: How you ((take)) took a full-body bath/
shower, sponge bath, and transferred in/out of tub/shower.
(b) Bed mobility: How you moved to and from a lying
position((--tarn)) turned side to side, and ((pesitien)) posi-
tioned your body while in bed, in a recliner, or other type of
furniture you slept in.

dures-arerequired:

t))) Dressing: How you put on, ((faster)) fastened, and
((take)) took off all items of clothing, including donning/
removing prosthesis, splints, either braces or orthotics, or

both.

Proposed
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((())) (d) Eating: How you ((eat)) ate and ((drink))
drank, regardless of skill. Eating includes any method of
receiving nutrition, e.g., by mouth, tube or through a vein.
Eating does not include any set up help you ((reeeive))
received, e.g. bringing food to you or cutting it up in smaller
pieces.

((#)) (e) Locomotion in room and immediate living
environment: How you ((meve)) moved between locations in
your room and immediate living environment. If you are in a
wheelchair, locomotion includes how self-sufficient you
((are)) were once in your wheelchair.

(®))) (©) Locomotion outside ((ef—

i i t )) room: How you ((meve))
moved to and ((return)) returned from your immediate living

Washington State Register, Issue 18-11

"Alternative benefit plan' means the scope of services
described in WAC 182-501-0060 available to persons eligi-
ble to receive health care coverage under the Washington
apple health modified adjusted gross income (MAGI)-based
adult coverage described in WAC 182-505-0250.

"Application" means a written request for medical
assistance or long-term care services submitted to the depart-
ment by the applicant, the applicant's authorized representa-
tive, or, if the applicant is incompetent or incapacitated,
someone acting responsibly for the applicant. The applicant
must submit the request on a form prescribed by the depart-
ment.

"Assessment details" means a ((summary)) printed
record of information that the department entered into the

environment, outdoors, and more distant areas. If you are liv-
ing in a contracted assisted living, enhanced services facility,
adult residential care, enhanced adult residential care,
enhanced adult residential care-specialized dementia care
facility or nursing facility (NF), this includes areas set aside
for dining, activities, etc. If you are living in your own home
or in an adult family home, locomotion outside immediate
living environment including outdoors, includes how you
((meve)) moved to and ((return)) returned from a patio or
porch, backyard, to the mailbox, to see the next-door neigh-
bor, ((ete)) or when accessing your community.

() (g) Walk in room, hallway and rest of immediate
living environment: How you ((walk)) walked between loca-
tions in your room and immediate living environment.

((®)) (h) Medication management: Describes the
amount of assistance, if any, required to receive prescription
medications, over the counter ((preparations)) medications,
or herbal supplements.

() (1) Toilet use: How you ((use-the—toiletroom))
eliminated or toileted, used a commode, bedpan, or urinal,
((transfer)) transferred on/off toilet, ((eleanse)) cleansed,
((changepad)) changed pads, ((manage)) managed ostomy or
catheter, and ((adjust)) adjusted clothes. Toilet use does not
include emptying a bedpan, commode, ostomy or catheter
bag. This type of set up assistance is considered under the
definition of support provided.

((9)) (1) Transfer: How you moved between surfaces,
((+e)) e.g., to/from bed, chair, wheelchair, standing position.
Transfer does not include how you ((meve)) moved to/from
the bath, toilet, or ((get)) got in/out of a vehicle.

() (k) Personal hygiene: How you maintain personal
hygiene tasks, such as combing hair, brushing teeth, shaving,
applying makeup, washing/drying face, hands (including nail
care), and perineum ((€)), including menses care((})). Per-
sonal hygiene does not include hygiene in baths and showers.

""Age appropriate" proficiency in the identified task is
not expected of a child that age and a child that age would
require assistance with the task with or without a functional
disability. Refer to the developmental milestones table in
WAC 388-106-0130 for the specific ages.

"Aged person" means a person sixty-five years of age
or older.

"Agency provider" means a licensed home care agency
or a licensed home health agency having a contract to provide
long-term care personal care services to you in your own
home.

Proposed
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CARE assessment describing ((yreursneeds)) the assistance
you may need.

" Assessment or reassessment' means an inventory and
evaluation of ((ebilities)) strengths and ((reeds)) limitations
based on an in-person interview in your own home or ((yetr
place-efrestdenee)) another location that is convenient to
you, using the department's comprehensive assessment
reporting evaluation (CARE) tool.

" Assistance available' means the amount of assistance
that will be available for a task if status is coded:

(a) Partially met due to availability of other informal
support; or

(b) Shared benefit. The department determines the
amount of the assistance available using one of four catego-
ries:

(i) Less than one-fourth of the time;

(1) One-fourth to one-half of the time;

(iii) Over one-half of the time to three-fourths of the
time; or

(iv) Over three-fourths but not all of the time.

"Assistance with body care" means you received or
need assistance with:

(a) Application of ointment or lotions;

(b) Trimming of toenails;

(c) Dry bandage changes; or

(d) Passive range of motion treatment.

(("

"
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)

"Authorization' means an official approval of a depart-
mental action, for example, a determination of client eligibil-
ity for service or payment for a client's long-term care ser-
vices.

"Blind person" means a person determined blind as
described under WAC 182-500-0015 by the division of dis-
ability determination services of the medical assistance
administration.

"Body_care" means how you perform with passive
range of motion, applications of dressings and ointments or
lotions to the body, and pedicure to trim toenails and apply
lotion to feet. In adult family homes, enhanced services facil-
ities, contracted assisted living, enhanced adult residential
care, and enhanced adult residential care-specialized demen-

tia care facilities, dressing changes using clean technique and
topical ointments must be performed by a licensed nurse or

through nurse delegation in accordance with chapter 246-840
WAC. Body care excludes:
(1) Foot care if you are diabetic or have poor circulation;

or

(ii) Changing bandages or dressings when sterile proce-

dures are required.

"Categorically needy" means the status of a person
who is eligible for medical care under Title XIX of the Social
Security Act. See WAC 182-512-0010 and chapter 182-513
WAC.

"Child" means an individual less than eighteen years of
age.

"Health action plan' means an individual plan, which
identifies health-related problems, interventions and goals.

"Client" means an applicant for service or a person cur-
rently receiving services from the department.

"Current" means a behavior occurred within seven
days of the CARE assessment date, including the day of the
assessment. Behaviors that the department designates as cur-
rent must include information about:

(a) Whether the behavior is easily altered or not easily
altered; and

(b) The frequency of the behavior.

"Decision making" means your ability (verbally or
nonverbally) to make, and actual performance in making,
everyday decisions about tasks ((ex)) of activities of daily liv-
ing in the last seven days before the assessment. The depart-
ment ((determines-whether—you-were)) codes your ability to
make decisions as one of the following:

(a) Independent: Decisions about your daily routine were
consistent and organized; reflecting your lifestyle, choices,
culture, and values.

(b) (Medified—independenees))Difficulty in new situa-

tions: You had an organized daily routine, were able to make

[51]

WSR 18-11-035

decisions in familiar situations, but experienced some diffi-
culty in decision making when faced with new tasks or situa-
tions.

(c) ((Mederately-impaireds))Poor decisions; unaware of
consequences: Your decisions were poor and you ((reguire))
required reminders, cues and supervision in planning, orga-
nizing and correcting daily routines. You attempted to make
decisions, although poorly.

(d) ((Severely-impaired/))No or few decisions: Decision
making was severely impaired; you never/rarely made deci-
sions.

(e) Child under twelve: Proficiency in decision making is
not expected of a child under twelve and a child under twelve
would require assistance with decision making with or with-
out a functional disability. Refer to the developmental mile-
stones table in WAC 388-106-0130.

"Department' means the state department of social and
health services, aging and ((disability)) long-term support
administration, developmental disabilities administration, or
its designee.

"Designee'" means area agency on aging.

"Developmental milestones table" is a chart showing
the age range for which proficiency in the identified task is
not expected of a child and assistance with the task would be
required whether or not the child has a functional disability.

"Difficulty" means how difficult it is or would be for
you to perform an instrumental activity of daily living
(IADL). This is assessed as:

(a) No difficulty in performing the ((aetivity)) IADL;

(b) Some difficulty in performing the ((aetivity)) JADL
(e.g., you need some help, are very slow, or fatigue easily); or

(c) Great difficulty in performing the ((aetivity)) IJADL
(e.g., little or no involvement in the ((aetivity)) IJADL is pos-
sible).

"Disability" is described under WAC 182-500-0025.

"Disabling condition" means you have a medical con-
dition which prevents you from self performance of personal
care tasks without assistance.

"Estate recovery" means the department's process of
recouping the cost of medicaid and long-term care benefit
payments from the estate of the deceased client. See chapter
182-527 WAC.

"Home health agency' means a licensed:

(a) Agency or organization certified under medicare to
provide comprehensive health care on a part-time or intermit-
tent basis to a patient in the patient's place of residence and
reimbursed through the use of the client's medical identifica-
tion card; or

(b) Home health agency, certified or not certified under
medicare, contracted and authorized to provide:

(i) Private duty nursing; or

(i1) Skilled nursing services under an approved medicaid
waiver program.

"Income" means income as defined under WAC 182-
509-0001.

"Individual provider' under RCW 74.39A.240 means

a person ((empleyed-by-yer)) contracted with the department
to provide personal care or respite services ((in-your-own
home—See WAC388-71-0500-threugh388-71-05909)).

Proposed
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"Informal support" means:

(a) Assistance that will be provided without home and
community ((pregram)) based services funding. The person
providing the informal support must be age 18 or older.
Sources of informal support include but are not limited to:
family members, friends, housemates/roommates, neighbors,
school, childcare, after school activities, church, and commu-

nity programs. ((Exeept-for-a-situationin-which-the-age-ofa
hild o shared-berefit.d ; i . .
5))

' ) an

individual provider ((fer)) to be a source of informal support
unless the individual provider is also a family member or a

household member who had a relationship with the client((z))
that existed before the individual provider entered into a con-

tract with the department;

(b) Adult day health is ((eensidered)) coded in the
assessment as a source of informal support, regardless of
funding source;

The department ((mray)) will not consider ((

(¢) Informal support does not include shared benefit or
age appropriate functioning.

"Institution" means medical facilities, nursing facili-
ties, and institutions for the intellectually disabled. It does not
include correctional institutions. See medical institutions in
WAC 182-500-0050.

"Instrumental activities of daily living (IADL)"
means routine activities performed around the home or in the
community in thirty days prior to the assessment and includes
the following:

(a) Meal preparation: How meals ((are)) were prepared
(e.g., planning meals, cooking, assembling ingredients, set-
ting out food, utensils, and cleaning up after meals). NOTE:
The department will not authorize this IADL to only plan
meals or clean up after meals. You must need assistance with
other tasks of meal preparation.

(b) Ordinary housework: How ordinary work around the
house ((is)) was performed (e.g., doing dishes, dusting, mak-
ing bed, cleaning the bathroom, tidying up, laundry).

(c) Essential shopping: How shopping ((is)) was com-
pleted to meet your health and nutritional needs (e.g., select-
ing items). Shopping is limited to brief, occasional trips in the
local area to shop for food, medical necessities and household
items required specifically for your health, maintenance or
well-being. This includes shopping with or for you.

(d) Wood supply: How wood ((is)) or pellets were sup-
plied (e.g., splitting, stacking, or carrying wood or pellets)
when you use wood, pellets, or a combination of both, as the
((sele)) only source of fuel for heating and/or cooking.

(e) Travel to medical services: How you ((travel)) trav-
eled by vehicle to a physician's office or clinic in the local
area to obtain medical diagnosis or treatment((-)). This travel
includes driving vehicle yourself((;)) or traveling as a passen-
ger in a car, bus, or taxi.

(f) Managing finances: How bills ((are)) were paid,
checkbook is balanced, household expenses are managed.
The department cannot pay for any assistance with managing
finances.

Proposed
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(g) Telephone use: How telephone calls ((are)) were
made or received on your behalf (with assistive devices such
as large numbers on telephone, amplification as needed).

"Long-term care services' means the services admin-
istered directly or through contract by the ((agt
ity-serviees)) department and identified in WAC 388-106-
0015.

"MAGI" means modified adjusted gross income. It is a
methodology used to determine eligibility for Washington
apple health (medicaid), and is defined in WAC 182-500-
0070.

"Medicaid" is defined under WAC 182-500-0070.

"Medically necessary" is defined under WAC 182-
500-0070.

"Medically needy (MN)" means the status of a person
who is eligible for a federally matched medical program
under Title XIX of the Social Security Act, who, but for
income above the categorically needy level, would be eligible
as categorically needy. Effective January 1, 1996, an AFDC-
related adult is not eligible for MN.

"New Freedom consumer directed services
(NFCDS)" means a mix of services and supports to meet
needs identified in your assessment and identified in a New
Freedom spending plan, within the limits of the individual
budget, that provide you with flexibility to plan, select, and
direct the purchase of goods and services to meet identified
needs. Participants have a meaningful leadership role in:

(a) The design, delivery and evaluation of services and
supports;

(b) Exercising control of decisions and resources, and
making their own decisions about health and well-being;

(c) Determining how to meet their own needs;

(d) Determining how and by whom these needs should
be met; and

(e) Monitoring the quality of services received.

"New Freedom consumer directed services (NFCDS)
participant' means a participant who is an applicant for or
currently receiving services under the NFCDS waiver.

"New Freedom spending plan (NFSP)" means the
plan developed by you, as a New Freedom participant, within
the limits of an individual budget, that details your choices to
purchase specific NFCDS and provides required federal med-
icaid documentation.

"Own home" means your present or intended place of
residence:

(a) In a building that you rent and the rental is not contin-
gent upon the purchase of personal care services as defined in
this section;

(b) In a building that you own;

(c) In a relative's established residence; or

(d) In the home of another where rent is not charged and
residence is not contingent upon the purchase of personal
care services as defined in this section.

"Past" means the behavior occurred from eight days to
five years of the assessment date. For behaviors indicated as
past, the department determines whether the behavior is
addressed with current interventions or whether no interven-
tions are in place.

"Personal aide" is defined in RCW 74.39.007.
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"Personal care services" means physical or verbal
assistance with activities of daily living (ADL) and instru-
mental activities of daily living (IADL) due to your func-
tional limitations. Assistance is evaluated with the use of
assistive devices.

"Physician" is defined under WAC 182-500-0085.

"Plan of care" means assessment details and service
summary generated by CARE.

"Provider or provider of service" means an institution,
agency, or person:

(a) Having a signed department contract to provide long-
term care client services; and

(b) Qualified and eligible to receive department pay-
ment.

"Reasonable cost" means a cost for a service or item
that is consistent with the market standards for comparable
services or items.

"Representative' means a person who you have cho-
sen, or has been appointed by a court, whose primary duty is
to act on your behalf to direct your service budget to meet
your identified health, safety, and welfare needs.

"Residential facility" means a licensed adult family
home under department contract; a licensed enhanced ser-
vices facility under department contract; or licensed assisted
living facility under department contract to provide assisted
living, adult residential care or enhanced adult residential
care.

"Self performance for ADLs" means what you actu-
ally did in the last seven days before ((the)) your assessment,
not what you might be capable of doing. Self-performance
for ADLs is based on ((the)) your level of performance that
occurred three or more times in the seven-day period. Scoring
of self-performance for ADLs does not include physical
assistance that occurred ((fewer)) less than three times in the
seven day look back period, or set-up help. Your self perfor-
mance level is scored as:

(a) Independent, if you received no help or oversight, or
if you needed help or oversight only once or twice;

(b) Supervision, if you received oversight (monitoring or
standby), encouragement, or cueing three or more times;

(c) Limited assistance, if you were highly involved in the
((aetivity)) ADL and received assistance that involved physi-
cal, nonweight bearing contact between you and your care-
giver, or guided maneuvering of limbs on three or more occa-
sions.

(d) Extensive assistance, if you performed part of the
((aetivity)) ADL, but on three or more occasions, you needed
weight bearing support or you received full performance of a
subtask of the ((aetivity)) ADL, but not all, of the ((aetivity))
ADL.

(e) Total dependence, if you received full caregiver per-
formance ((ef)) every time the ((aetivity)) ADL and all sub-
tasks are completed during the entire seven-day period from
others. Total dependence means complete nonparticipation
by you in all aspects of the ADL; or

(f) ((Aetivity)) ADL did not occur, if you or others did
not perform an ADL over the last seven days before your
assessment. The ((aettvity)) ADL may not have occurred
because:

(i) You were not able (e.g., walking, if paralyzed);
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(i1) No provider was available to assist; or

(iii) You declined assistance with the task.

"Self-administration of medication' means your abil-
ity to manage your prescribed and over the counter medica-
tions. Your level of ability is coded for the highest level of
need and scored as:

(a) Independent, if you remember to take medications as
prescribed and manage your medications without assistance.

(b) Assistance required, if you need assistance from a
nonlicensed provider to facilitate your self-administration of
a prescribed, over the counter, or herbal medication, as
defined in chapter 246-888 WAC. Assistance required
includes reminding or coaching you, handing you the medi-

cation container, opening the container, using an enabler to
assist you in getting the medication into your mouth, alter-

ation of a medication for self-administration, and placing the
medication in your hand. This does not include assistance
with intravenous or injectable medications. You must be

aware that you are taking medications.
(¢) Self-directed medication assistance/administration, if

you are an adult with a functional disability who is capable of
and who chooses to self-direct your medication assistance/

administration as prescribed by your medical professional.
(d) Must be administered, if you must have prescription
or over the counter medications placed in your mouth or
applied or instilled to your skin or mucus membrane. Admin-
istration must either be performed by a licensed professional
or delegated by a registered nurse to a qualified caregiver (per
chapter 246-840 WAC). Administration may also be per-

formed by a family member or unpaid caregiver in in-home
settings or in residential settings if facility licensing regula-

tions allow. Intravenous or injectable medications may never
be delegated except for insulin injections.

"Self-performance for bathing" means what you actu-
ally did in the last seven days before your assessment, not
what you might be capable of doing or how well you per-
formed the ADL of bathing. Self-performance for bathing is
based on your level of performance that occurred on at least
one or more occasions in the seven-day period. Scoring of
self-performance for bathing does not include physical assis-
tance that did not occur in the seven day look back period, or
set-up help. Your self performance level is scored as:

(a) Independent, if you received no help or oversight to
complete the ADL of bathing.

(b) Supervision, if in order to bathe you received over-
sight (monitoring or standby), encouragement, or cueing.

(c) Physical help transfer only, if in order to bathe you
had help to transfer only.

(d) Physical help, if in order to bathe you had hands on
assistance with bathing, but you did not receive full caregiver
performance of the ADL of bathing.

(e) Total dependence, if in order to bathe you received

full caregiver performance of the ADL of bathing every time.
Total dependence means complete physical nonparticipation
by you in all aspects of bathing; or the ADL:

(f) Did not occur, if you or others did not perform the
ADL of bathing over the last seven days before your assess-
ment. The ADL of bathing may not have occurred because:

(i) You were not able (e.g., you may be paralyzed);

(ii) No provider was available to assist; or
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(iii) You declined because you chose not to perform the
ADL.

"Self performance for IADLs" means what you actu-
ally did in the last thirty days before the assessment, not what
you might be capable of doing or how well you performed the
ADL. Scoring is based on the level of performance that
occurred at least one time in the thirty-day period. Your self
performance is scored as:

(a) Independent, if you received no help, set-up help, or
supervision;

(b) ((Sef-ﬁﬁ%eh‘&ﬁ&ﬂgemefmﬂﬁ))
et-he&&mes)) you rcelved help (())

with the task, including cueing or monitoring in the last thirty
days
(c) ((imited)) Total assistance, if ((enseme-oceastons))
you ((d&d—ﬂe{—ﬂeed-aﬂy—&ssrsfaﬂee-btﬁ—&t—efher—ﬁmeSﬁthe—Las{
)) are a child and
needed the ADL fully performed by others and you are func-
tioning outside of typical developmental milestones; or

(d) ((Ea&eﬂsrve—assrstr&ﬂee—tf—yeﬁ—wefe—mveh%d—m—pef-

Assistance, if ((ent

)

ADL did not occur, if you or others did not perform the ADL
in the last thirty days before the assessment.

"Service summary" is CARE information which
includes: Contacts (e.g. emergency contact), services the cli-
ent is eligible for, number of hours or residential rates, per-
sonal care ((needs)) tasks, the list of formal and informal pro-
viders and what tasks they will provide, a provider schedule,
((referral-needs/))identified referrals/information, and dates
and agreement to the outlined services.

"Shared benefit" means:

(a) A client and their paid caregiver both share in the
benefit of an IADL task being performed; or

(b) Two or more clients in a multi((-))client housechold
benefit from the same IADL task(s) being performed.

"SSI-related" is defined under WAC 182-512-0050.

"Status' means the level of assistance:

(a) That will be provided by informal supports; or

(b) That will be provided by a care provider who may
share in the benefit of an IADL task being performed for a
client or for two or more clients in a multi((-))client house-
hold; or

(c) That will be provided to a child primarily due to his
or her age.

The department determines the status of each ADL or
IADL and codes the status as follows:

(a) Met, which means the ADL or IADL will be fully
provided by an informal support;

(b) Unmet, which means an informal support will not be
available to provide assistance with the identified ADL or
IADL;

(c) Partially met, which means an informal support will
be available to provide some assistance, but not all, with the
identified ADL or IADL;

Proposed
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(d) Shared benefit, which means:

(1) A client and their paid caregiver will both share in the
benefit of an IADL task being performed; or

(i1) Two or more clients in a multi((-))client household
will benefit from the same IADL task(s) being performed.

(e) Age appropriate or child under (age), means profi-
ciency in the identified task is not expected of a child that age
and a child that age would require assistance with the task
with or without a functional disability. The department pre-
sumes children have a responsible adult(s) in their life to pro-
vide assistance with personal care tasks. Refer to the develop-
mental milestones table in WAC 388-106-0130; or

(f) Client declines, which means you will not want assis-
tance with the task.

"Supplemental security income (SSI)"" means the fed-
eral program as described under WAC 182-500-0100.

"Support provided" means the highest level of support
provided (to you) by others in the last seven days before the
assessment, even if that level of support occurred only once.
The department determines support provided as follows:

(a) No set-up or physical help provided by others;

(b) Set-up help only provided, which is the type of help
characterized by providing you with articles, devices, or
preparation necessary for greater independence in perfor-
mance of the ((aetivity)) ADL. (For example, set-up help
includes but is not limited to giving or holding out an item or
cutting up prepared food);

(c) One-person physical assist provided;

(d) Two- or more person physical assist provided; or

() ((Aetivity)) ADL did not occur during entire seven-
day period.

"Task" means a component of an activity of daily liv-
ing. Several tasks may be associated to a single activity of
daily living.

"You/your" means the client.

Reviser's note: The typographical errors in the above section occurred
in the copy filed by the agency and appear in the Register pursuant to the
requirements of RCW 34.08.040.

WSR 18-11-041
PROPOSED RULES
DEPARTMENT OF
FISH AND WILDLIFE
[Filed May 9, 2018, 10:36 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
03-129 on January 19, 2018.

Title of Rule and Other Identifying Information: WAC
220-354-250 Willapa Bay salmon fall fishery.

Hearing Location(s): On Tuesday, July 10, 2018, at
9:30-11:00 a.m., at the Region 6 Fish and Wildlife Office, 48
Devonshire Road, Montesano, WA 98563.

Date of Intended Adoption: On or after July 17, 2018.

Submit Written Comments to: Scott Bird, Washington
Department of Fish and Wildlife (WDFW), Rules Coordina-
tor, P.O. Box 43200, Olympia, WA 98504-3200, email
Rules.Coordinator@dfw.wa.gov, fax 360-902-2155, by July
10, 2018.
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Assistance for Persons with Disabilities: Contact
Dolores Noyes, phone 360-902-2349, TTY 360-902-2207,
by July 10, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: These rules incor-
porate the recommendations of the North of Falcon subgroup
of the Pacific Fisheries Management Council for taking har-
vestable number of salmon during the commercial salmon
fishery in Willapa Bay, while protecting species of fish listed
as endangered.

Reasons Supporting Proposal: This rule will protect
salmon species listed as endangered while supporting com-
mercial salmon fishing opportunity in Willapa Bay and incor-
porates changes to the rule needed as a result of the recom-
mendations of the North of Falcon subgroup of the Pacific
Fisheries Management Council.

Statutory Authority for Adoption: RCW 77.04.012,
77.04.020, 77.04.055, and 77.12.047.

Statute Being Implemented: RCW 77.04.012. 77.04.020,
77.04.055, 77.12.045, and 77.12.047.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: WDFW, governmental.

Name of Agency Personnel Responsible for Drafting:
Barbara McClellan, 48 Devonshire Road, Montesano, WA
98563, 360-249-1213; Implementation: Kirt Hughes, 1111
Washington Street S.E., Olympia, WA, 360-902-2705; and
Enforcement: Chief Steve Bear, 1111 Washington Street
S.E., Olympia, WA, 360-902-2373.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule proposal does not affect hydraulics.

The proposed rule does impose more-than-minor costs
on businesses.

Small Business Economic Impact Statement

Introduction: These rules will incorporate the recom-
mendations of the North of Falcon subgroup of the Pacific
Fisheries Management Council to take harvestable salmon
while protecting species of fish, marine mammals, and sea
birds listed as endangered. The rules include legal gear
requirements, area restrictions, and open periods for commer-
cial salmon fisheries occurring in Willapa Bay.

Cost of Compliance for Business: The changes pro-
posed by these rules that carry potential compliance costs
include gear restrictions during certain days in Areas 2M, 2N,
2R, 2T, and 2U. WAC 220-354-250 specifies gillnet mesh
requirements of 4.25" maximum for salmon fisheries in
Catch Area 2U on September 17, 18, 19, 24, 25, 26, October
1,2,3,8,9,11 and 12, in Catch Areas 2N on September 4, 8,
10, 13 and 15, in Catch Area 2M on September 6, 11, and 12.
This gear restriction is similar to gear restrictions the depart-
ment has proposed in the past for Willapa Bay and Grays
Harbor salmon fisheries; and currently used in the Columbia
River. Because some license holders fish the Columbia River
and/or Grays Harbor, they have already acquired this gear.
Other license holders will be required to obtain the gear if
they choose to fish in [Areas] 2M, 2N, 2R, 2T, or 2U on the
aforementioned dates. In addition, this cost can be amortized
over years, as the net should last for several years. Cost of
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compliance is a range of a one-time cost to satisfy compli-
ance with the rule. That cost is between $4,000 and $5,000. It
should be noted that the proposed rules do not affect the har-
vestable numbers of salmon available to nontreaty fleets.
Therefore, the proposed rules should not cause any busi-
nesses to lose sales or revenue.

Cost of Compliance for Ten Percent of Business
[That are the] Largest to Comply: The only metric avail-
able to the department for identifying the largest ten percent
of businesses, or for use in a cost comparison for small and
large businesses, is the exvessel value of salmon sold by each
Willapa Bay salmon commercial license in recent years. This
exvessel value is used as a surrogate for sales in this analysis,
but it is an underestimate of total sales, since the majority of
the businesses affected have additional revenue from other
fisheries and related ventures. In addition, this analysis
assumes that all license holders will be required to purchase
equipment described above. However, some license holders
already own gear that meets the requirements, and will not be
required to purchase new gear. These two factors combined
mean that the cost of compliance per one hundred dollars of
sales will be overestimated for small and large businesses.
Also, note that each individual license was treated as a busi-
ness for this analysis, although some businesses own more
than one license.

There were approximately forty-four Willapa Bay
salmon licenses that participated in the Willapa Bay fishery
in 2017. The cost of compliance will vary between license
types, but the average cost per license is approximately
$4,500, assuming that all license holders will be required to
spend the amounts described above. For the ten percent of
licenses with the highest exvessel sales values for 2017 com-
bined, the average exvessel value per year was $10,094. This
means that the cost of compliance per $100 of exvessel value
would be $44.58. Most businesses affected by these rules
qualify as small businesses, so an average cost of compliance
for all businesses was calculated for comparison. The average
exvessel value per year for all licenses for 2017 was $4,020,
meaning the average cost of compliance would be $111.94
per $100 of exvessel value. Again, both of these estimates of
cost of compliance are believed to be overestimates, for the
reasons described above.

Steps to Reduce Costs: Most businesses affected by
these rules are small businesses. As indicated above, the gear
restrictions proposed by the rules apply to Columbia River
salmon fisheries, and are identical to gear restrictions the
department has required in past Willapa Bay and Grays Har-
bor salmon fishery seasons.

As in previous years, WDFW interacted with and
received input from affected businesses through the North of
Falcon process, which is a series of public meetings occur-
ring from February through April each year. These meetings
allowed constituents to participate in formulating these rules.

A copy of the statement may be obtained by contacting
Barbara McClellan, 48 Devonshire Road, Montesano, WA
98563, phone 360-249-1213, fax 360-249-1229, email
Barbara. Mcclellan@dfw.wa.gov.

May 9, 2018
Scott Bird
Rules Coordinator

Proposed
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AMENDATORY SECTION (Amending WSR 17-17-012, filed 8/4/17, effective 9/4/17)

WAC 220-354-250 Willapa Bay salmon fall fishery. From August 16 through December 31 of each year, it is unlawful
to fish for salmon in Willapa Bay for commercial purposes or to possess salmon taken from those waters for commercial pur-
poses, except that:

Fishing periods:

(1) Gillnet gear may be used to fish for coho salmon, chum salmon, and Chinook salmon:

Maximum
Area Time Date(s) Mesh Size
(2ME2R F-00-a-m—throueh-7:00p1m- 945 4250
IME2N2R2F 20 +2:0-aamthrough-H-59-pan: HR2Fthreugh12H4 65)
2N 7:00 a.m. through 7:00 p.m. 9/4 4.25"
M 7:00 a.m. through 7:00 p.m. 9/6 4.25"
2N 7:00 a.m. through 7:00 p.m. 9/8 4.25"
2N 7:00 a.m. through 7:00 p.m. 9/10, 9/13, 9/15, 4.25"
2M 6:00 p.m. through 6:00 a.m. 9/11 through 9/12 4.25"
2N, 2M 7:00 a.m. through 7:00 p.m. 9/17,9/18, 9/19, 9/20, 9/21 6.5"
2U 7:00 a.m. through 7:00 p.m. 9/17.9/18,9/19 4.25"
2T 7:00 a.m. through 7:00 p.m. 9/19. 9/20, 9/21 6.5"
2N 7:00 a.m. through 7:00 p.m. 9/24,9/25, 9/26, 9/27, 9/28 6.5"
M 7:00 a.m. through 7:00 p.m. 9/24, 9/25, 9/26, 9/27 6.5"
2T 7:00 a.m. through 7:00 p.m. 9/26,9/27, 9/28 6.5"
2U 7:00 a.m. through 7:00 p.m. 9/24, 9/25, 9/26 4.25"
2N 7:00 a.m. through 7:00 p.m. 10/2, 10/3, 10/4, 10/5 6.5"

Proposed
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Maximum
Area Time Date(s) Mesh Size
M 7:00 a.m. through 7:00 p.m. 10/1,10/2, 10/3, 10/4 6.5"
2T 7:00 a.m. through 7:00 p.m. 10/2, 10/3, 10/4, 10/5 6.5"
2U 7:00 a.m. through 7:00 p.m. 10/1,10/2,10/3 4.25"
2U 7:00 a.m. through 7:00 p.m. 10/8, 10/9 4.25"
2U 7:00 a.m. through 7:00 p.m. 10/11, 10/12 4.25"
2T 7:00 a.m. through 7:00 p.m. 10/10 6.5"
2U 12:01 a.m. through 11:59 p.m. 11/1 through 11/2 6.5"
2M. 2N, 2T, 2U 12:01 a.m. through 11:59 p.m. 11/5 through 11/9 6.5"
2M, 2N, 2R, 2T, 2U 12:01 a.m. through 11:59 p.m. 11/12 through 11/16 6.5"
2M. 2N, 2R, 2T, 2U 12:01 a.m. through 11:59 p.m. 11/19 through 11/23 6.5"
2M. 2N, 2R, 2T, 2U 12:01 a.m. through 11:59 p.m. 11/26 through 11/30 6.5"

Gear:

(2) Gillnet gear restrictions - All areas:

(a) Drift gillnet gear only. It is unlawful to use set net
gear.

(b) It is permissible to have on board a commercial ves-
sel more than one net, provided the nets are of a mesh size
that is legal for the fishery, and the length of any one net does
not exceed one thousand five hundred feet in length.

(c) It is unlawful to use a gillnet to fish for salmon if the
lead line weighs more than two pounds per fathom of net as
measured on the cork line.

(d) It is permissible to have a gillnet with a lead line
weighing more than two pounds per fathom aboard a vessel
when the vessel is fishing in or transiting through Willapa
Bay, provided the net is properly stored. A properly stored
net is defined as a net on a drum that is fully covered by a tarp
(canvas or plastic) and bound with a minimum of ten revolu-
tions of rope that is 3/8 (0.375) inches or greater.

(e) From 12:01 a.m. September ((5)) 4 through 11:59
p-m. ((Peeembert)) November 30, 2018: Mesh size must not
exceed six and one-half inches stretched, except mesh size
must not exceed four and one-quarter inches stretched in
Area((s2M-and-2R)) 2N on September ((5)) 4, 8, 10, 13, and
15, in Area((s)) 2M on September ((H4238;19and 202N
en-September H;12,18,19, 20, 2 and 22, -and 2R-on-Sep-

255 )) 6, 11, and 12, and in Area 2U on September
17,18, 19, ((26:2})) 24, 25, 26((2%28529)), October L. 2,
3,((4:56)) 8,9, ((365)) 11, and 12((anrdd3)).

Other:

(3) Recovery boxes and soak time limits described in this
section are required from 12:01 a.m. September ((5)) 4
through 11:59 p.m. ((©eteber43)) November 30, 2018:

(a) Each boat must have two operable recovery boxes or
one box with two chambers on board when fishing in Willapa
Bay Areas 2M, 2N, 2R, 2T, and 2U.

(i) Each box and chamber must be operating during any
time the net is being retrieved or picked. The flow in the
recovery box must be a minimum of 16 gallons per minute in
each chamber of the box, not to exceed 20 gallons per minute.

[11]

(i1) Each chamber of the recovery box must meet the fol-
lowing dimensions as measured from within the box:

(A) The inside length measurement must be at or within
39-1/2 inches to 48 inches;

(B) The inside width measurements must be at or within
8 to 10 inches; and

(C) The inside height measurement must be at or within
14 to 16 inches.

(iii) Each chamber of the recovery box must include a
water inlet hole between 3/4 inch and 1 inch in diameter, cen-
tered horizontally across the door or wall of the chamber and
1-3/4 inches from the floor of the chamber. Each chamber of
the recovery box must include a water outlet hole opposite
the inflow that is at least 1-1/2 inches in diameter. The center
of the outlet hole must be located a minimum of 12 inches
above the floor of the box or chamber. The fisher must
demonstrate to department employees, fish and wildlife
enforcement officers, or other peace officers, upon request,
that the pumping system is delivering the proper volume of
fresh river/bay water into each chamber.

(b) All steelhead and wild (unmarked) Chinook must be
placed in an operating recovery box, which meets the require-
ments in (a) of this subsection prior to being released to the
river/bay as set forth in (c¢) of this subsection. From ((Septem-
ber5)) November 1 through ((Peeember1+;2647)) November
30, 2018, all chum must be placed in an operating recovery
box which meets the requirements in (a) of this subsection
prior to being released to the river/bay as set forth in (c) of
this subsection.

(c) All fish placed in recovery boxes must remain until
they are not lethargic and/or not bleeding and must be
released to the river/bay prior to landing or docking.

(d) Soak time must not exceed 45 minutes. Soak time is
defined as the time elapsed from when the first of the gillnet
web is deployed into the water until the gillnet web is fully
retrieved from the water.

(4) Quick reporting is required for wholesale dealers and
fishers retailing their catch under a "((direetretatl-endorse-
ment)) limited fish seller endorsement." According to WAC
((220-3521806(14))) 220-352-320, reports must be made by

10:00 a.m. the day following landing, unless otherwise spec-

Proposed
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ified in an electronic fish receiving ticket reporting agree-
ment (see WAC 220-352-035(3)).

(5) Retention prohibitions:

(a) All green and white sturgeon and all steelhead, except
as provided in subsection (3) of this section, must be handled
with care to minimize injury to the fish and must be released
immediately to the river/bay.

(b) Retention of any species other than coho ((salmen
ot)), Chinook, or chum salmon is prohibited.

(c) From 12:01 a.m. September ((5)) 4 through 11:59
p.m. October ((+3)) 12, 2018, retention of any species other
than coho ((salmen-er)), hatchery Chinook marked by a
healed scar at the site of the adipose fin, or chum salmon is
prohibited.

(d) From 12:01 a.m. ((Oeteber3+)) November 1 through
11:59 p.m. (Peeember+)) November 30, 2018, retention of
any species other than coho salmon((;)) or hatchery Chinook
salmon marked by a healed scar at the site of the adipose
fin((Gerwild-(unmarked)-Chineek)) is prohibited.

(6) Report ALL encounters of green sturgeon, steelhead,
and wild (unmarked) Chinook (your name, date of encounter,
and number of species encountered) to the quick reporting
office via phone at 866-791-1280, fax at 360-249-1229, or
email at harborfishtickets@dfw.wa.gov. Fishers may have
wholesale dealers use the "buyer only" portion of the fish
ticket and have encounters included with each day's quick
reporting.

(7) Do NOT remove tags from white sturgeon. Please
obtain available information from tags without removing
tags. Submit tag information to the Washington Department
of Fish and Wildlife, 48 Devonshire Rd., Montesano, WA
98563.

(8) Those waters of Area 2T north of a line from Toke
Point channel marker 3 easterly through Willapa Harbor
channel marker 13 (green), then northeasterly to the power
transmission pole located at 46°43.1907'N, 123°50.83134'W
are CLOSED from ((6:00)) 12:01 a.m. September ((48;2647))
19, 2018, through 11:59 p.m., September ((36,2647)) 28,
2018.

(9) It is unlawful to fish with gillnet gear in Areas 2M,
2N, 2R, 2T, and 2U unless the vessel operator has attended a
"Fish Friendly" best fishing practices workshop and has in
their possession a department-issued certification card.

(10) Fishers must take department observers if requested
by department staff when participating in these openings.
Fishers also must provide notice of intent to participate by
contacting quick reporting by phone, fax or email. Notice of
intent must be given prior to 5:00 p.m. on August ((28;2647))
25,2018.

WSR 18-11-042
PROPOSED RULES
DEPARTMENT OF
EARLY LEARNING
[Filed May 9, 2018, 11:04 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 17-
13-058.

Proposed
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Title of Rule and Other Identifying Information: New
WAC 170-300-0001 Intent and authority, 170-300-0010
License required, 170-300-0015 Licensee absence, 170-300-
0016 Inactive status—Voluntary and temporary closure, 170-
300-0020 Unlicensed programs, 170-300-0025 Certified and
exempt programs, 170-300-0030 Nondiscrimination, 170-
300-0055 Developmental screening and communication to
parents or guardians, 170-300-0065 School readiness and
family engagement activities, 170-300-0080 Family support
self-assessment, 170-300-0085 Family partnerships and
communication, 170-300-0100 General staff qualifications,
170-300-0105 Preservice requirements, 170-300-0106 Train-
ing requirements, 170-300-0107 In-service training, 170-
300-0110 Program based staff policies and training, 170-300-
0111 Staff oversight, 170-300-0115 Staff records, 170-300-
0120 Providing for personal, professional, and health needs
of staff, 170-300-0130 Indoor early learning program space,
170-300-0135 Routine care, play, learning, relaxation, and
comfort, 170-300-0140 Room arrangement, child-related dis-
plays, private space, and belongings, 170-300-0145 Outdoor
early learning program space, 170-300-0146 Equipment and
surfaces in outdoor early learning space, 170-300-0147
Weather conditions and outdoor hazards, 170-300-0150 Pro-
gram and activities, 170-300-0155 Use of television, video,
and computers, 170-300-0160 Promoting acceptance of
diversity, 170-300-0165 Safety requirements, 170-300-0166
Emergency preparation and exiting, 170-300-0170 Fire
safety, 170-300-0175 Water hazards and swimming pools,
170-300-0180 Meal and snack schedule, 170-300-0185
Menus, milk, and food, 170-300-0186 Food allergies and
special dietary needs, 170-300-0190 Parent or guardian pro-
vided food and written food plans, 170-300-0195 Food ser-
vice, equipment, and practices, 170-300-0196 Food sources,
170-300-0197 Safe food practices, 170-300-0198 Food
preparation areas, 170-300-0200 Handwashing and hand san-
itizer, 170-300-0205 Child, staff, and household member ill-
ness, 170-300-0210 Immunizations and exempt children,
170-300-0211 Children exempt from immunizations, 170-
300-0215 Medication, 170-300-0220 Bathroom space and
toilet training, 170-300-0221 Diaper changing areas and dis-
posal, 170-300-0225 Pets and animals, 170-300-0230 First
aid supplies, 170-300-0236 Safe drinking water, 170-300-
0240 Clean and healthy environment, 170-300-0241 Clean-
ing schedules, 170-300-0245 Laundry and equipment, 170-
300-0250 Private septic systems, 170-300-0255 Pest control,
170-300-0260 Storage of hazardous and maintenance sup-
plies, 170-300-0265 Sleep, rest, and equipment, 170-300-
0270 Overnight care, 170-300-0275 Infant and toddler care,
170-300-0280 Bottle preparation, 170-300-0281 Breast milk,
170-300-0285 Infant and toddler nutrition and feeding, 170-
300-0290 Infant and toddler sleep, rest, and equipment, 170-
300-0295 Infant and toddler programs and activities, 170-
300-0296 Infant and toddler development, 170-300-0300
Individual care plan, 170-300-0305 Curriculum philosophy
and planning, 170-300-0310 Concept development and feed-
back quality, 170-300-0315 Language modeling and reason-
ing, 170-300-0320 Facilitating child interests, learning per-
spective, and productivity, 170-300-0325 Creating a climate
for healthy child development, 170-300-0330 Positive rela-
tionships and child guidance, 170-300-0331 Prohibited
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behavior, discipline, and physical removal of children, 170-
300-0335 Physical restraint, 170-300-0340 Expulsion, 170-
300-0345 Supervising children, 170-300-0350 Supervising
children during water activities, 170-300-0354 Indoor early
learning program space capacity, 170-300-0355 Family
home capacity, ratio, and group size, 170-300-0356 Center
capacity, ratio, and group size, 170-300-0357 Center mixed
age group capacity, ratio, and group size, 170-300-0360 Pro-
gram and daily schedule, 170-300-0401 License fees, 170-
300-0402 Changing early learning program space or location,
170-300-0415 Zoning codes, and ordinances, 170-300-0420
Prohibited substances, 170-300-0425 Initial, nonexpiring,
dual licenses, and license modification, 170-300-0435
Waiver from department rules, 170-300-0436 Variance from
department rules, 170-300-0440 Facility licensing compli-
ance agreements, nonreferral status, probationary license,
and provider rights, 170-300-0443 Enforcement actions,
notice, and appeal, 170-300-0450 Parent or guardian hand-
book and related policies, 170-300-0455 Attendance records,
170-300-0460 Child records, 170-300-0470 Emergency pre-
paredness plan, 170-300-0475 Duty to protect children and
report incidents, 170-300-0480 Transportation and off-site
activity policy, 170-300-0485 Termination of services pol-
icy, 170-300-0486 Expulsion policy, 170-300-0490 Child
restraint policy, 170-300-0495 Consistent care policy, 170-
300-0500 Health policy and 170-300-0505 Postings; and
amending WAC 170-300-0005 Definitions.

Hearing Location(s): On June 26, 2018, at 6:00 p.m., at
the Everett Library Auditorium, 2702 Hoyt Avenue, Everett,
WA; on June 26, 2018, at 7:00 p.m., at the Chehalis Library
Meeting Room, 400 North Market Boulevard, Chehalis, WA;
and on June 27, 2018, at 5:00 p.m., at the Greenough Confer-
ence Center, Yakima Room, 33 South 2nd Avenue, Yakima,
WA.

Date of Intended Adoption: June 30, 2018.

Submit Written Comments to: Rules Coordinator, P.O.
Box 40970, email rules@del.wa.gov, fax 360-725-4925,
https://del.wa.gov/PolicyProposal Comment/Detail.aspx, by
June 27, 2018.

Assistance for Persons with Disabilities: Contact rules
coordinator, phone 360-725-4670, fax 360-725-4925, email
rules@del.wa.gov, by June 22, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Align founda-
tional standards of care for early learning programs adminis-
tered by family home and center child care providers; address
critical health and safety needs of children enrolled in early
learning programs, meet federal requirements, accommodate
unique differences between family home and center environ-
ments, promote cultural diversity; and introduce education
requirements that will better equip early learning providers
with the necessary skills and knowledge to administer early
learning programs that fully protect the health and safety of
children in their care while delivering the best possible care.

Reasons Supporting Proposal: Chapter 7, Laws of 2015
(Early Start Act) directed the department of early learning
(DEL) to create a single set of licensing standards for center
and family child care providers. The regulated community
negotiated and reached consensus on nearly all proposed
rules. Finally, the proposed rules further DEL's mission to
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develop children to their fullest potential and get all of the
state's youngest learners prepared for kindergarten.

Statutory Authority for Adoption: RCW 43.215.070,
43.215.201, chapter 43.215 RCW.

Statute Being Implemented: RCW 43.215.201, chapter
43.215 RCW.

Rule is necessary because of federal law, Pub. L. 113-
186.

Agency comments or recommendations, if any, as to
statutory language, implementation, enforcement, and fiscal
matters: At the end of the comment period, DEL intends to
adopt final rules with a delayed effective date of August 1,
2019. The year between the adoption and effective dates will
aid implementation by allowing for extensive communica-
tion, training, planning. The year will also be used by DEL to
collaborate with the regulated community on implementing
the new professional development requirements.

Name of Proponent: DEL, governmental.

Name of Agency Personnel Responsible for Drafting:
Debbie O'Neili [O'Neil], 3918 West Court Street, Pasco, WA,
509-544-5706; Implementation and Enforcement: DEL,
statewide.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. DEL is not among the agencies required to com-
ply with RCW 34.05.328(5)[(a)](i). Further, DEL does not
voluntarily make that section applicable to the adoption of
this rule.

The proposed rule does impose more-than-minor costs
on businesses.

Small Business Economic Impact Statement

SECTON [SECTION] 1:

Describe the proposed rule, including: A brief history
of the issue; an explanation of why the proposed rule is
needed; and a brief description of the probable compli-
ance requirements and the kinds of professional services
that a small business is likely to need in order to comply
with the proposed rule.

DEL licenses center and family home child care provid-
ers. Chapters 170-295 and 170-296A WAC provide the pro-
viders' respective licensing requirements. DEL proposes
these rules to comply with chapter 7, Laws of 2015 (Early
Start Act), which directed DEL to create a single set of licens-
ing standards for center and family child care providers. The
proposed rules introduce education requirements that will
better equip early learning providers with the necessary skills
and knowledge to administer early learning programs that
fully protect the health and safety of children in their care
while delivering the best possible care. These goals are part
of DEL's mission to develop children to their fullest potential
and get all of the state's youngest learners prepared for kin-
dergarten. The proposed rules also address critical health and
safety needs of children enrolled in early learning programs,
meet federal requirements, accommodate unique differences
between family home and center environments, and promote
cultural diversity. More detail about the proposed rules is
included in Section 3. All but two of the proposed require-

Proposed
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ments that are likely to exceed the minor cost threshold are
current requirements, but are all included here since the cur-
rent requirements are being recodified in new sections. The
only professional services needed to comply with the new

Washington State Register, Issue 18-11

Identify which businesses are required to comply
with the proposed rule using the North American Indus-
try Classification System (NAICS) codes and what the
minor cost thresholds are.

requirements are continuing and higher education. Table A:
SECTION 2:
NAICS Minor Cost Threshold= | Minor Cost Threshold =
Code (4,5 or NAICS Business # of Businesses in 1% of Average Annual | .3% of Average Annual
6 digit) Description WA Payroll Receipts
624410 Child day care services 2228* $1,548 937.9591562

*

child care providers.

SECTION 3:

Analyze the probable cost of compliance. Identify the
probable costs to comply with the proposed rule, includ-
ing: Cost of equipment, supplies, labor, professional ser-
vices and increased administrative costs; and whether
compliance with the proposed rule will cause businesses
to lose sales or revenue.

Compliance with the proposed requirements detailed
here is not likely to cause businesses to lose sales or revenue.

Proposed WAC 170-300-0001 through 170-300-0080
explain when a program must be licensed, procedures for a
licensee's absence, and what information about child devel-
opment and early intervention screenings must be communi-
cated to families. Any increase would be to administrative
costs and is expected to be minimal.

Proposed WAC 170-300-0100 through 170-300-0107
identify providers' preservice screening requirements, preser-
vice education requirements and in-service continuing educa-
tion requirements. Preservice requirements are primarily
early childhood education (ECE) certificates, or the equiva-
lent. The state's community college system offers three stack-
able certificates that lead to an AA degree.

Probable costs for preservice screening required of all
providers are $55 for a tuberculosis screening and, for pro-
viders who will have unsupervised access to children, $68 for
a comprehensive background check. Probable costs for spe-
cific preservice education requirements for family home and
center child care positions are:

Probable
Position Required Education Cost:
Family Home Child Care:
Licensee ECE initial certificate $2,208
Lead Teacher (primary staff | ECE initial certificate $2,208
person)
Assistant Teacher (second- | High school diploma or $120 (GED)
ary staff person) GED certificate
Center Child Care:
Director ECE state certificate $8,648
Assistant Director ECE state certificate $8,648
Program Supervisor ECE state certificate $8,648
Lead Teacher ECE short certificate $3,680
Assistant Teacher ECE initial certificate $2,208

Proposed
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Based on data from the 2012 U.,S. Census. As of April 12,2018, 3,415 family homes and 2,141 centers were licensed in Washington State for a total of 5,566

Additionally, child care basics training must be com-
pleted by all of the positions listed above. Child care basics is
a series of training modules that cover recognizing and
reporting child abuse, emergency preparedness, serving chil-
dren experiencing homelessness, child restraint procedures,
medication management, shaken baby syndrome, and infant
safe sleep practices. Additional training requirements are first
aid, bloodborne pathogens, and CPR. Finally, providers who
will serve food must obtain a food worker card. Probable cost
of this training: Child care basics $250, first aid, CPR, blood-
borne pathogens - $120, and food handler - $10.

Temporary increased administrative costs of $15/hour
may result if an early learning provider needs substitutes to
replace employees who are released to complete coursework.

Ten hours of continuing education must be completed
annually. Many of the classes are free or on a sliding scale.
The probable cost of in-service training is $0 - $60 per year.

Proposed WAC 170-300-0110 through 170-300-0120
are administrative in nature and require specific staff policies,
staff oversight, staff-related recordkeeping, and specific staff
support. Any increase would be to administrative costs and is
expected to be minimal.

Proposed WAC 170-300-0130 through 170-300-0147
specify environmental standards for early learning programs,
including indoor furnishings, storage for children's belong-
ings, and safety requirements for indoor and outdoor space.
Probable costs are:
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Family Home Child Care Center Child Care
Requirement Cost Requirement Cost
ADA compliance to accommodate Indeterminate ADA compliance to remove barriers to | Indeterminate
enrolled children building access, if readily achievable

and accommodate enrolled children

Child-size furniture and soft furnish- | $1,300 Child-size furniture and soft furnishings | $6,408
ings
Bins/racks for storing children's per- | $500 Bins/racks for storing children's per- $3,000
sonal belongings* sonal belongings*
Outdoor play equipment for any $1,000 (1 swing/slide | Outdoor play equipment for any licensed | $6,000 (6 swing/
licensed outdoor space combo) outdoor space slide combos)

Family homes and centers:

Fence with self-closing, self-latching gate to enclose any licensed outdoor space* $9,609
Probable cost assumes 1,000 square-foot area:
Shock absorbing material under swings and outdoor play equipment*
Probable cost assumes a coverage area of 230 sq. feet necessary for a swing set at a depth of 6 feet.
Acceptable options are:
rubber mulch - 4.2 cubic yards | $1,309
pea gravel - 6 cubic yards | $400.20
playground wood chips - 6 cubic yards | $180
*  Only new requirement in environmental standards.

Analysis based on current average family home capacity Requirement: Probable Cost:
of nine children and average center capacity of sixty-nine Working telephone $50 and monthly
children. Sales tax, delivery, and installation charges are not phone service charge
included in prObable costs. Pivot or side-hinged exit door for family home | $500

Proposed WAC 170-300-0150 through 170-300-0160a child care
specify standards for early learning program activities to Annual fire safety inspection $25 - §100
encourage physical play, quiet activities, promote imagina- Annual fireplace/woodstove inspection $99
tion and creativity, promote language development and liter- 1 smoke detector per floor and in each sleeping | $50 per detector
acy skills, promote counting and other numeracy skills, pro- area
mote spatial ability, encourage discovery and exploration, 1 fire extinguisher per floor $35
and promote learning skills. Select soft furnishings that com- Barrier with lock for water hazard - examples
ply with proposed WAC 170-300-0135 will, at least in part, include:
satisfy these standards. Probable costs to fully comply with locking cover straps for hot tub | $17
these proposals are $300 - $500 for a family home child care fencing with locking gate for 14'x28' swimming
and $2,100 - $3,500 for a child care center. _ _ poolwithalarm | $1.987

Proposed WAC 170-300-0165 through 170-300-0175 ng;rrlrLllal cleaning for swimming pool used in pro- | Indeterminate

specify requirements necessary to protect children's safety
while in child care. Some of these requirements will apply to
very few programs, because they are specific to the physical
structure and surroundings that would not be in or near
licensed space, such as glass doors and water hazards. Proba-
ble costs are:

Proposed WAC 170-300-0180 through 170-300-0198
provide for safe food preparation and service, good nutrition,
accommodating special dietary needs of children in care, and
offer tooth brushing to promote good dental hygiene. Proba-
ble costs are:

Requirement: Probable Cost:

Requi t: Probable Cost:
cquiremen rovane o8 Meals and snacks - assuming 3 snacks and 1 $10/per child, daily
Stickers for glass door $20 meal
Shatter resistant light bulbs $45/15 bulbs Vented range hood, exhaust fan or window in $290 (range hood)
Cardinal window gate $25/4 gates food prep area
Window/door alarm $30/4 alarms Refrigerator/freezer $700
Deck guardrail (required only when platform or | $96/3 feet of railing 2 compartment sink and sanitizing dishwasher | $792
deck with a drop zone of more than 18" is used or or
for child care activities) 3 compartment sink | $775

Flashlight and extra batteries

$25

[15]
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Requirement: Probable Cost: Requirement: Probable Cost:
Colander to prevent food from touching sink $30 resistant and washable floor mat extending at
basin least 2' from diaper station and handwashing
Toothbrush and toothpaste $3/brush and $5/tooth- area; dirty diaper storage, and dirty diaper dis-
paste tube posal receptacle with removable liners
. Sales. tax, delivery, and lnsFallathn .Charg.es are nOt Centers only: Safe drinking water must be $250/classroom
1nc1uded.1n. probable costs. A provider will likely incur mini- offered in each classroom. Acceptable sources
mal administrative costs to prepare and post menus and con- include a sink that is not used for handwashing,
fer with families about special dietary needs that may require a drinking fountain, or bottled water

written food plans.

Proposed WAC 170-300-0200 through 170-300-0236
specify standards to promote good health for children in care,
such as proper handwashing, limiting exposure to illness,
confirming immunization or otherwise communicating with
parents about immunizations, safe medication practices, safe
bathroom and diapering practices, safe drinking water, first
aid, and pets/animals related-restrictions. Probable costs are:

Requirement: Probable Cost:
Handwashing soap $7/gallon
Paper towels $23/250 towels
Working toilet $150

Utility step platform $30

Toilet paper dispenser $30

Toilet paper $50/96 rolls
Working sink/faucet $250
Bathroom window or exhaust fan $40

Washable floor surface $3/sq. ft.
Nonslip floor surface around tub or shower or $50

grab bar

First aid kit for licensed space $15

First aid kit for transport vehicle $15

Centers only: Diapering area if program enrolls | $533

infants or toddlers. Diapering area must contain

sink, sturdy diapering surface or mat, moisture

Sales tax, delivery, installation charges, and monthly
water service costs are not included in probable costs.

Proposed WAC 170-300-0240 through 170-300-0260
clarify cleaning and sanitation standards and prescribe
requirements for private septic systems, pest control and haz-
ardous material storage. Probable costs are:

Requirement: Probable Cost:
Bleach $3/gallon
All-purpose cleaner $20/2.5 gallon
Laundry soap $25/gallon
Washing machine and dryer - optional $1,400
Vacuum $100

Carpet shampooer $200

Annual septic system inspection $50

Centers only: Hazardous materials storage room | Indeterminate
must have exterior window or mechanical venti-

lation system

Sales tax, delivery, installation charges, any contracted
services, and monthly water service costs are not included in
probable costs. A provider will incur additional cost if septic
system inspection reveals issues that require remediation.

Proposed WAC 170-300-0265 through 170-300-0270
specify standards for sleep and rest, including what equip-
ment must be provided and how it will be maintained. Proba-
ble costs are:

Family Home Child Care Center Child Care
Requirement Cost Requirement Cost
Sleeping equipment. Options include: Sleeping equipment. Option include:
Toddler cots or | $3,593 or Toddler cots or | $27,548 or

Sleep mats | $90 Sleep mats | $690
Bedding $180 Bedding $1,380
Weekly laundering $312 Weekly laundering $2,392
Door alarm for overnight care $15/door (Centers typically do not provide overnight care)
Baby monitors for overnight care $30

Sales tax is not included in probable costs. Analysis is based on one year license cycle.
Proposed WAC 170-300-0275 through 170-300-0290 specify requirements specific to infant and toddler care. Probable

costs are:

Proposed
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Requirement: Probable Cost:
Bottle preparation area that includes a sink and is §' $0*

from diaper changing area or physically separated by
moisture-resistant, cleanable barrier

Refrigerator for breast milk $0*

Safe sleep training $0*

High chairs $100/chair
Developmentally appropriate dishes/utensils $25/child
Crib or playpen for each child $150/unit
Moisture-resistant mattress for crib $70
Bedding $15/sheet

Developmentally appropriate toys and soft furnishings | $100/child

Centers: Regular child care health consultation $75-$125/hr

* A kitchen may be used for bottle preparation. Probable costs for kitchen
sink and refrigerator are listed above. Safe sleep training is a preservice
training requirement for all providers.

gister, Issue 18-11 WSR 18-11-042

Sales tax and monthly water service costs are not
included in probable costs. Analysis is based on one year
license cycle.

Proposed WAC 170-300-0300 through 170-300-0400
specify standards for interactions and curriculum, including
provider interactions with children and families, child-to-
child interactions, restraint practices, expulsion policies,
classroom organization, and emotional and learning supports.
Any increase would be to administrative costs and is
expected to be minimal.

Proposed WAC 170-300-0345 through 170-300-0355
specify standards for program structure and organization,
including supervising children, how program capacity is
determined and provider/staff to child ratios. Probable costs
are:

Requirement

Probable Cost

Fifteen sq. ft. per infant; 35 sq. ft. per child for all other children

Indeterminate

Instructional staff to meet capacity and staff to child ratios

Average statte wage amounts:*
$15.73=center program supervisor
$13.00=center lead teacher
$11.53=center aide

$11.88=family home assistant staff

Annual licensing fee

family home child care | $30
center child care | $125
Certificate of occupancy and state fire marshall inspection $0**
"No Smoking" signs $10/sign

*  Source: DEL's Provider Minimum Wage Impact Survey, March 2017
*#% Paid by DEL.

Proposed WAC 170-300-0450 through 170-300-0505
clarify what records an early learning program must keep,
policies that must be maintained, required reporting, and
what information must be posted in public areas. Any
increase would be to administrative costs and is expected to
be minimal.

SECTION 4:

Analyze whether the proposed rule may impose
more-than-minor costs on businesses in the industry.

Analysis assumes a center statewide average capacity of
sixty-nine children in care and a family home statewide aver-
age capacity of nine children. Analysis assumes the program
is served by typical utilities, such as water and power. Ongo-
ing costs are factored using a one year licensing cycle.

New Costs:

Proposed WAC 170-300-0100 imposes a probable cost
0f $2,208 on a family home provider who has not completed
any coursework that will satisfy the education requirement. A
family home provider may incur additional costs of a substi-
tute while he or she completes the education requirement.
The proposed rule may impose more-than-minor costs on
centers who incur costs for substitutes if employees are
released to complete coursework. This analysis assumes that

center employees will be responsible for their individual edu-
cation costs.

Compliance with proposed WAC 170-300-0140, supply-
ing mid-level personal, child-accessible storage, will result in
a probable cost of $3,000 for a center.

Current Costs Recodified in New Chapter 170-300
WAC Sections:

To comply with proposed WAC 170-300-0135, a center
will likely incur probable costs of $6,723 for an adequate
supply of child-sized furniture and soft furnishings.

Fencing with self-closing, self-latching gates will likely
exceed the minor cost threshold for family homes and centers
who license outdoor program space. The probable cost varies
depending on the size of the space and fence material.
Depending on the material used and area that must be cov-
ered, shock-absorbing material under outdoor equipment
may exceed the minor cost threshold for family homes and
centers. If decks or platforms needing guardrails are used for
outdoor activities, guardrail materials and installation will
likely exceed the minor cost threshold. The cost varies
depending on the length needed, materials used, and whether
professional installation is needed. A family home or center
that uses a self-maintained swimming pool in its program
may exceed the minor cost threshold to make the pool inac-
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cessible to children when not supervised by installing a bar-
rier with a locking mechanism and alarming the door that
leads to the pool area. These requirements are proposed by
WAC 170-300-0045, 170-300-0046, 170-300-0165, and
170-300-0175, respectively.

Meals required by proposed WAC 170-300-0180 will
exceed the minor cost threshold for family homes and cen-
ters, as will equipping a kitchen to comply with proposed
WAC 170-300-0198 and 170-300-0199.

Outfitting a toileting area with equipment and supplies to
comply with proposed WAC 170-300-0200 through 170-
300-0220 will exceed the minor cost threshold for centers
and family homes.

Providing sleep equipment and weekly laundering of
bedding to comply with proposed WAC 170-300-0265 will
cause centers to exceed the minor cost threshold.

A center who provides infant care must contract with a
health consultant to comply with proposed WAC 170-300-
0275, which will likely exceed the minor cost threshold.

Wages resulting from adequate staffing to comply with
staff to child ratios of proposed WAC 170-300-0355 and
170-300-0366 will exceed the minor cost threshold for family
homes and centers.

Additionally centers' ADA compliance required by pro-
posed WAC 170-300-0130 may exceed the minor cost
threshold if building alterations are required. ADA compli-
ance is currently a federal requirement and should not be con-
sidered a new cost for current licensed centers.

SECTION 5:

Determine whether the proposed rule may have a dis-
proportionate impact on small businesses as compared to
the ten percent of businesses that are the largest busi-
nesses required to comply with the proposed rule.

Only small businesses are impacted.

SECTION 6:

If the proposed rule has a disproportionate impact on
small businesses, identify the steps taken to reduce the
costs of the rule on small businesses. If the costs cannot be
reduced provide a clear explanation of why.

NEW REQUIREMENTS:

Proposed WAC 170-300-0100: DEL is committed to
collaborating with small business owners to develop equiva-
lencies based on experience, licensing history, and course-
work completed to satisfy the professional development
requirements of proposed WAC 170-300-0100. DEL is sup-
porting current providers by allowing five years from the
rule's expected effective date of August 2019 to complete the
requirement. Providers who participate in early achievers,
Washington's quality early learning rating system, are sup-
ported with free training, education scholarships, needs-
based grants, quality improvement awards, and reimburse-
ments for substitutes, all of which could be used to offset pro-
posed WAC 170-300-0100 impact on their businesses.

Proposed WAC 170-300-0140 (personal storage): Stor-
age options are available to providers that would not exceed
the minor cost threshold.

The current costs recodified in the proposed rules,
including those that exceed the minor cost threshold, have no
impact on current licensed family home and center child pro-
viders.

Proposed
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SECTION 7:

Describe how small businesses were involved in the
development of the proposed rule.

Prior to drafting, DEL engaged in a series of meetings
around the state to discuss with regulated small businesses
the requirement to align standards. Comments collected in
those meetings informed rule drafting. DEL released initial
draft rules in April 2016 and solicited comments through
June 2016. Revised drafts were released November 26 and
comments were solicited again.

DEL facilitated two hundred twenty hours of negotiation
that included representatives of family homes, centers, head
start/ECEAP providers, families, and DEL licensing staff.
Negotiators' revisions to DEL's draft rules were released in
October 2017 and DEL again solicited public comment.

The revised draft rules released November 2016 and
negotiated revisions generated over one thousand five hun-
dred public comments, which were delivered to the negotia-
tors for their consideration. Time was also reserved during
scheduled negotiation sessions to hear public comments.

SECTION 8:

Identify the estimated number of jobs that will be
created or lost as the result of compliance with the pro-
posed rule.

DEL estimates that there are currently three thousand
two hundred sixty-nine providers working in the child care or
early learning industry in Washington state that do not meet
the educational requirements that would be imposed by pro-
posed WAC 170-300-0100. This data, however, does not
enable DEL to predict whether the requirements of this sec-
tion would result in a loss of jobs or create jobs. Hiring and
staffing decisions would vary depending on the needs,
resources, and workforce of each early learning program. In
addition, a program's hiring and staffing decisions as related
to this proposed rule would depend on whether that program
elects to cover the cost to complete newly required ECE cer-
tificates or not.

In response to providers' concerns that new professional
development requirements will cause providers to exit the
field, DEL committed to collaborating with providers to
determine equivalencies for current staff with the intent of
minimizing impact.

The remaining proposed rules are not expected to impact
job creation or loss.

A copy of the statement may be obtained by contacting
Rules Coordinator, P.O. Box 40970, phone 360-725-4670,
fax 360-725-4925, email rules@del.wa.gov, https://del.wa.
gov/providers-educators/laws-rules-and-performance-
standards/del-rules-under-development/early-start-act.

May 11, 2018
Heather Moss
Director

INTENT AND AUTHORITY

NEW SECTION

WAC 170-300-0001 Intent and authority. (1) The
department of children, youth, and families was established
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under chapter 6, Laws of 2017. Chapter 43.216 RCW estab-
lishes the department's responsibility and authority to set and
enforce licensing requirements and ECEAP standards,
including the authority to adopt rules to implement chapter
43.216 RCW.

(2) Under chapter 7, Laws of 2015 3rd sp. sess. (Early
Start Act), the state legislature directed the department to cre-
ate a single set of licensing standards for center and family
home providers.

(3) This chapter reflects the department's commitment
to:

(a) Promoting the health, safety, and well-being of chil-
dren;

(b) Expanding access to high quality early learning
opportunities to improve outcomes for young children;

(c) Promoting strong school readiness; and

(d) Recognizing parents and guardians as a child's pri-
mary teacher and advocate.

(4) Pursuant to this chapter, the department will periodi-
cally monitor and assess early learning programs to deter-
mine compliance with these foundational quality standards.

NEW SECTION

WAC 170-300-0010 License required. (1) An individ-
ual or entity that provides child care and early learning ser-
vices for a group of children, birth through twelve years of
age, must be licensed by the department, pursuant to RCW
43.216.295, unless exempt under RCW 43.216.010(2) and
WAC 170-300-0025.

(2) The department must not license a department
employee or a member of the employee's household if the
employee is involved directly, or in an administrative or
supervisory capacity in the:

(a) Licensing process;

(b) Placement of a child in a licensed early learning pro-
gram; or

(c) Authorization of payment for the child in care.

(3) A license is required when an individual provides
child care and early learning services in his or her family
home:

(a) Outside the child's home on a regular and ongoing
basis for one or more children not related to the licensee; or

(b) For preschool age children for more than four hours a
day.

As used in this chapter, "not related" means not any of
the relatives listed in RCW 43.216.010 (2)(a).

(4) The department may license a center located in a pri-
vate family residence when the portion of the residence
accessible to children is:

(a) Used exclusively for children during the center's
operating hours or when children are in care; or

(b) Separate from the family living quarters.

NEW SECTION

WAC 170-300-0015 Licensee absence. (1) In a family
home early learning program, the licensee must have a writ-
ten plan for when the licensee will be absent but the program
remains open for the care of children. If a family home
licensee is absent more than ten consecutive operating days,

WSR 18-11-042

the licensee must submit a written notification to the depart-
ment and each child's parent or guardian at least two business
days prior to the planned absence.

(2) In a center early learning program, the licensee must
have a written plan for when the director, assistant director,
and program supervisor will be simultaneously absent but the
program remains open for the care of children. If the director,
assistant director, and program supervisor are simultaneously
absent for more than ten consecutive operating days, an early
learning provider must submit a written notification to the
department and each child's parent or guardian at least two
business days prior to the planned absence.

(3) A written notification under this section must include
the following information:

(a) The time period of the absence;

(b) Emergency contact information for the absent early
learning provider; and

(¢) A written plan for program staff to follow that
includes:

(1) A staffing plan that meets child-to-staff ratios;

(ii) Identification of a lead teacher to be present and in
charge;

(iii) Early learning program staff roles and responsibili-
ties;

(iv) How each child's needs will be met during the
absence; and

(v) The responsibility for meeting licensing require-
ments.

(4) If a facility licensing compliance agreement (FLCA)
is developed as a result of early learning program staff failing
to comply with licensing regulations during an absence
described in this section, an early learning provider must:

(a) Retrain early learning program staff on the founda-
tional quality standards documented on the FLCA; and

(b) Document that the retraining occurred.

NEW SECTION

WAC 170-300-0016 Inactive status—Voluntary and
temporary closure. (1) If a center or family home licensee
plans to temporarily close their early learning program for
more than thirty calendar days, and this closure is a departure
from the program's regular schedule, an early learning pro-
vider must submit a notification to go on inactive status to the
department at least two business days prior to the planned
closure. Notifications for inactive status must include:

(a) The date the early learning program will cease oper-
ating;

(b) The reasons why the licensee is going on inactive sta-
tus; and

(c) A projected date the early learning program will
reopen.

(2) The requirements of this section do not apply to
licensed early learning programs that have temporary clo-
sures beyond thirty calendar days as part of their regular
schedule, such as programs based on the school year or sea-
sonal occupation.

(3) A licensee may not request inactive status during
their first initial licensing period (six months) unless for an
emergency.

Proposed
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(4) An early learning provider must inform parents and
guardians that the program will temporarily close.

(5) An early learning provider is responsible for notify-
ing the department of changes to program status including
voluntary closures, new household members or staff, or other
program changes. Program status updates must also be com-
pleted in the department's electronic system.

(6) Background check rules in chapter 170-06 WAC, as
hereafter recodified or amended, including allegations of
child abuse or neglect, will remain in effect during inactive
status.

(7) After receiving a notice of inactive status, the depart-
ment will:

(a) Place the license on inactive status;

(b) Inform the licensee that the license is inactive; and

(¢) Notify the following programs of the inactive status:

(i) The department's child care subsidy programs;

(ii)) USDA Child and Adult Care Food Program
(CACFP); and

(iii) Early achievers, ECEAP, Head Start Grantee, and
child care aware of Washington.

(8) A licensee is still responsible for maintaining annual
compliance requirements during inactive status pursuant to
RCW 43.216.305.

(9) If inactive status exceeds six months within a twelve-
month period, the department must close the license for fail-
ing to comply with RCW 43.216.305(2). The licensee must
reapply for licensing pursuant to RCW 43.216.305(3).

(10) The department may pursue enforcement actions
after three failed attempts to monitor an early learning pro-
gram if:

(a) The early learning provider has not been available to
permit the monitoring visits;

(b) The monitoring visits were attempted within a three-
month span to the monitoring due date; and

(¢) The department attempted to contact the provider by
phone during the third attempted visit while still on the early
learning premises.

(11) When a licensee is ready to reopen after a temporary
closure, the licensee must notify the department in writing.
After receiving notice of the intent to reopen, the department
will:

(a) Conduct a health and safety visit of the early learning
program within ten business days to determine that the pro-
vider is in compliance with this chapter;

(b) Activate the license and inform the licensee that the
license is active; and

(c) Notify the following programs of the active status:

(1) The department's child care subsidy programs;

(i) CACFP; and

(iii) Early achievers, ECEAP, Head Start Grantee, and
child care aware of Washington.

NEW SECTION

WAC 170-300-0020 Unlicensed programs. (1) If the
department suspects that an individual or agency is providing
unlicensed child care, the department must follow the
requirements of RCW 43.216.360.
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(2) If an individual decides to obtain a license, within
thirty calendar days from the date of the department's notice
in subsection (1) of this section, the individual or agency
must submit a written agreement on a department form stat-
ing they agree to:

(a) Attend and participate in the next available depart-
ment licensing orientation; and

(b) Submit a licensing application after completing ori-
entation.

(3) The department's written notice under subsection (1)
of this section must inform the individual or agency provid-
ing unlicensed child care:

(a) That the individual or agency must stop providing
child care, pursuant to RCW 43.216.360;

(b) How to respond to the department;

(c) How to apply for a license;

(d) How a fine, if issued, may be suspended or with-
drawn if the individual applies for a license;

(e) That the individual has a right to request an adjudica-
tive proceeding (hearing) if a fine is assessed; and

(f) How to ask for a hearing, under chapter 34.05 RCW
(Administrative Procedure Act), chapter 43.216 RCW, and
chapter 170-03 WAC (department hearing rules), as hereafter
recodified or amended.

(4) If an individual providing unlicensed child care does
not submit an agreement to obtain a license as provided in
subsection (2) of this section within thirty calendar days from
the date of the department's written notice, the department
will post information on its web site that the individual is pro-
viding child care without a license.

(5) A person providing unlicensed child care:

(a) Shall be guilty of a misdemeanor pursuant to RCW
43.216.365; and

(b) May be subject to an injunction pursuant to RCW
43.216.355.

NEW SECTION

WAC 170-300-0025 Certified and exempt programs.
(1) The department must not license a child care program that
is legally exempt from licensing per RCW 43.216.010(2).
However, if a child care program requests to become certified
by the department, the department shall apply all licensing
rules to the otherwise exempt program. In such a case, the
department shall apply licensing rules equally to licensed and
certified child care programs.

(2) The department may certify an otherwise exempt
child care program for subsidy payment without further
inspection if the program is:

(a) Licensed by an Indian tribe, band, nation, or other
organized community of Indians, including an Alaska native
village as defined in 43 U.S.C. Sec. 1602(c), recognized as
eligible for services by the United States Secretary of the
Interior;

(b) Certified by the federal Department of Defense; or

(c) Approved by the office of superintendent of public
instruction (OSPI).

(3) A child care program exempt from licensing pursuant
to RCW 43.216.010(2) must use the department's form to
submit their exempt status.
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(4) A child care program requesting certification must be
located on the premises over which the tribe, federal Depart-
ment of Defense, or OSPI has jurisdiction.

(5) A child care program regulated by a tribe, the federal
Department of Defense, or OSPI may request certification:

(a) For subsidy payment only; or

(b) As meeting foundational quality standards of this
chapter.

(6) The department must not certify a department
employee or a member of their household when the employee
is involved directly, or in an administrative or supervisory
capacity, in the:

(a) Certification process;

(b) Placement of a child in a certified program; or

(¢) Authorization of payment for the child in care.

NEW SECTION

WAC 170-300-0030 Nondiscrimination. (1) Early
learning programs are defined by state and federal law as
places of public accommodation that must:

(a) Not discriminate in employment practices or client
services based on race, creed, ethnicity, national origin, mar-
ital status, gender, sexual orientation, class, age, religion, or
ability; and

(b) Comply with the requirements of the Washington law
against discrimination (chapter 49.60 RCW) and the ADA.

(2) An early learning program must have a written non-
discrimination policy addressing at least the factors listed in
subsection (1) of this section.

CHILD OUTCOMES

NEW SECTION

WAC 170-300-0055 Developmental screening and
communication to parents or guardians. (1) An early
learning provider must inform parents or guardians about the
importance of developmental screenings for each child from
birth through age five.

(2) If not conducted on-site, an early learning provider
must share information with parents or guardians about orga-
nizations that conduct developmental screenings such as a
local business, school district, health care provider, specialist,
or resources listed on the department web site.

NEW SECTION

WAC 170-300-0065 School readiness and family
engagement activities. (1) At least once per calendar year,
an early learning provider must supply to parents or guard-
ians kindergarten or school readiness materials.

(2) Kindergarten or school readiness materials must be
the same or similar to resources posted online by OSPI, the
department, or other equivalent organizations. These materi-
als may address:

(a) Kindergarten transition activities, if applicable; and

(b) Developmentally appropriate local school and school
district activities designed to engage families.
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FAMILY ENGAGEMENT AND PARTNERSHIPS

NEW SECTION

WAC 170-300-0080 Family support self-assessment.
An early learning provider must assess their program within
one year of being licensed, or within six months of the date
this section becomes effective, to identify ways to support the
families of enrolled children. A provider must complete the
strengthening families program self-assessment, or an equiv-
alent assessment, applicable to the early learning program
type (center or family home).

NEW SECTION

WAC 170-300-0085 Family partnerships and com-
munication. (1) An early learning provider must communi-
cate with families to identify individual children's develop-
mental goals.

(2) An early learning provider must attempt to obtain
information from each child's family about that child's devel-
opmental, behavioral, health, linguistic, cultural, social, and
other relevant information. The provider must make this
attempt upon that child's enrollment and annually thereafter.

(3) An carly learning provider must determine how the
program can best accommodate each child's individual char-
acteristics, strengths, and needs. The provider must utilize the
information in subsection (2) of this section and seek input
from family members and staff familiar with a child's behav-
ior, developmental, and learning patterns.

(4) An early learning provider must:

(a) Attempt to discuss with parents or guardians informa-
tion including, but not limited to:

(1) A child's strength in areas of development, health
issues, special needs, and other concerns;

(ii) Family routines or events, approaches to parenting,
family beliefs, culture, language, and child rearing practices;

(iii) Internal transitions within the early learning pro-
gram and transitions to external services or programs, as nec-
essary;

(iv) Collaboration between the provider and the parent or
guardian in behavior management; and

(v) A child's progress, at least two times per year.

(b) Communicate the importance of regular attendance
for the child;

(c) Give parents or guardians contact information for
questions or concerns;

(d) Give families opportunities to share their language
and culture in the early learning program;

(e) Arrange a confidential time and space for individual
conversations regarding children, as needed;

(f) Allow parents or guardians access to their child
during normal hours of operation, except as excluded by a
court order; and

(g) Communicate verbally or in writing:

(1) Changes in drop-off and pickup arrangements as
needed; and

(i1) Daily activities.

Proposed
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PROFESSIONAL DEVELOPMENT, TRAINING AND
REQUIREMENTS

NEW SECTION

WAC 170-300-0100 General staff qualifications. All
early learning providers must meet the following require-
ments prior to working:

(1) Family home early learning program licensees
work from their private residence to provide early learning
programing to a group of no more than twelve children pres-
ent at one time.

(a) A family home licensee must meet the following
qualifications upon application:

(1) Be at least eighteen years old;

(i1) Have a high school diploma or equivalent; and

(iii) Complete the applicable preservice requirements
pursuant to WAC 170-300-0105.

(b) A family home licensee must meet the following
qualifications:

(1) Family home licensees must have an ECE initial cer-
tificate, or equivalent as approved and verified in the elec-
tronic workforce registry by the department within five years
of the date this section becomes effective; and

(i) Upon completion of the ECE initial certificate or
equivalent, family home licensees must complete an ECE
short certificate or equivalent within two years, as approved
and verified in the electronic workforce registry by the
department.

(A) If a family home licensee already has an existing
ECE initial certificate or equivalent, the licensee must com-
plete an ECE short certificate or equivalent within five years
of licensure by the department.

(B) Five years from the date this rule takes effect, the
family home licensee must complete an ECE short certificate
or equivalent within three years.

(iii) Have their continued professional development
progress documented annually.

(¢) Family home licensees must provide the following
services:

(1) Be on-site for the daily operation of the early learning
program fifty percent or more of weekly operating hours, or
designate a person with the qualifications of a family home
licensee to be on-site when not present;

(i1) Comply with these foundational quality standards;

(iii) Develop a curriculum philosophy, communicate the
philosophy to all early learning program staff and parents,
and train staff to ensure the philosophy serves all children in
the early learning program;

(iv) Have knowledge of community resources available
to families, including resources for children with special
needs and the ability to share these resources with families;
and

(v) Oversee early learning program staff and support
staff in creating and maintaining staff records.

(2) Center early learning program licensees must
meet the requirements of a center director, listed in subsec-
tion (3) of this section, or hire a center director who meets the
qualifications prior to being granted an initial license. Center
licensees who fulfill the role of center director in their early

Proposed

Washington State Register, Issue 18-11

learning program must complete all trainings and require-
ments for center directors.

(3) Center directors or assistant directors manage the
early learning program and set appropriate program and staff
expectations.

(a) A center director must meet the following qualifica-
tions:

(i) Be at least eighteen years old;

(i) Have an ECE state certificate or equivalent as
approved and verified in the electronic workforce registry by
the department as follows:

(A) A center director working at the time this chapter
becomes effective must complete an ECE state certificate or
equivalent within five years of the date this section becomes
effective;

(B) A center director hired or promoted after this chapter
becomes effective must have an ECE state certificate or
equivalent at the time of hire.

(iii) Have two years of experience as a teacher of chil-
dren in any age group enrolled in the early learning program
and at least six months of experience in administration or
management or a department approved plan;

(iv) Complete the applicable preservice requirements,
pursuant to WAC 170-300-0105;

(v) If a center director does not meet the minimum qual-
ification requirements, the center early learning program
must employ an assistant director or program supervisor who
meets the minimum qualifications of these positions;

(vi) Have their continued professional development
progress documented annually.

(b) An assistant director must meet the following qualifi-
cations:

(i) Be at least eighteen years old;

(ii)) Have an ECE state certificate or equivalent as
approved and verified in the electronic workforce registry by
the department as follows:

(A) An assistant director working at the time this chapter
becomes effective must complete an ECE state certificate or
equivalent within five years of the date this section becomes
effective;

(B) An assistant director hired or promoted after this
chapter becomes effective must have an ECE state certificate
or equivalent at the time of hire.

(iii) Have two years of experience as a teacher of chil-
dren in any age group enrolled in the early learning program
or two years of experience in administration or management,
or a department approved plan;

(iv) Complete the applicable preservice requirements,
pursuant to WAC 170-300-0105;

(v) Have their continued professional development prog-
ress documented annually.

(c) A center director or assistant director or equivalent
must provide the following services:

(1) Be on-site for the daily operation of the early learning
program fifty percent or more of weekly operating hours up
to forty hours per week, or designate a person with the quali-
fications of an assistant director, program supervisor, or
equivalent. A center director may act as a substitute teacher if
acting as a substitute does not interfere with management or
supervisory responsibilities;
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(i) Comply with foundational quality standards;

(iii) Develop a curriculum philosophy, communicate the
philosophy to all early learning program staff and parents,
and train staff to ensure the philosophy serves all children in
the early learning program (or designate a program supervi-
sor with this responsibility);

(iv) Have knowledge of community resources available
to families, including resources for children with special
needs and be able to share these resources with families; and

(v) Oversee professional development plans for early
learning program staff including, but not limited to:

(A) Providing support to staff for creating and maintain-
ing staff records;

(B) Setting educational goals with staff and locating or
coordinating state-approved training opportunities for staff;
and

(C) Observing and mentoring staff.

(4) Center program supervisors plan the early learning
program services under the oversight of a center director or
assistant director.

(a) A program supervisor must meet the following qual-
ifications:

(1) Be at least eighteen years old;

(i1) If a director or assistant director has an ECE state cer-
tificate or equivalent as approved and verified in the elec-
tronic workforce registry by the department as follows:

(A) A program supervisor must complete an ECE state
certificate or equivalent within five years of the date this sec-
tion becomes effective or from the date of hire or promotion,
whichever is later;

(B) A program supervisor at the time of hire or promo-
tion must have an ECE state certificate if the director or assis-
tant director does not have an ECE state certificate.

(iii) Have two years of experience as a teacher of chil-
dren in any age group enrolled in any early learning program;

(iv) Complete the applicable preservice requirements,
pursuant to WAC 170-300-0105; and

(v) Have their continued professional development prog-
ress documented annually.

(b) A program supervisor performs the following duties:

(1) Guide the planning of curriculum philosophy, imple-
mentation, and environmental design of the early learning
program;

(i) Comply with foundational quality standards;

(iii) Act as a teacher or director as long as it does not
interfere with the program supervisor's primary responsibili-
ties; and

(iv) Manage the professional development plans and
requirements for staff as needed.

(c) One person may be the center director, assistant
director, and the program supervisor when qualified for all
positions, provided that all requirements of subsection (3)(a)
and (b) of this section are met.

(5) Lead teachers are responsible for implementing the
center or family home early learning program. Lead teachers
develop and provide a nurturing and responsive learning
environment that meets the needs of enrolled children.

(a) A lead teacher must meet the following qualifica-
tions:

(i) Be at least eighteen years old;
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(i1) Have a high school diploma or equivalent; and

(iii) Complete the applicable preservice requirements,
pursuant to WAC 170-300-0105.

(b) A center lead teacher must meet the following
requirements:

(1) Have an ECE initial certificate or equivalent as
approved and verified in the electronic workforce registry by
the department within five years of the date this section
becomes effective, or five years from being employed or pro-
moted into this position at any licensed early learning pro-
gram;

(i) Progress towards an ECE short certificate or equiva-
lent. A center lead teacher hired after this chapter becomes
effective must have an ECE short certificate within two years
of receiving an ECE initial certificate, or seven years from
being employed or promoted into this position at any licensed
early learning program; and

(iii) Have their professional development progress docu-
mented annually.

(c) A family home lead teacher must meet the following
requirements:

(1) Have an ECE initial certificate or equivalent as
approved and verified in the electronic workforce registry by
the department within five years of the date this section
becomes effective, or from being employed or promoted into
this position at any licensed early learning program;

(i1) Prior to being in charge of their early learning pro-
gram fifty percent or more of the time, a family home lead
teacher must meet the qualifications of the family home
licensee and complete or be registered in orientation training
required in WAC 170-300-0105(1); and

(iii) Have their professional development progress docu-
mented annually.

(6) Assistant teachers help a lead teacher or licensee
provide instructional support to children and implement
developmentally appropriate programs in center or family
home early learning programs.

(a) An assistant teacher must meet the following qualifi-
cations:

(i) Be at least eighteen years old;

(i1) Have a high school diploma or equivalent; and

(iii) Have a minimum of an ECE initial certificate or
equivalent as approved and verified in the electronic work-
force registry by the department within five years of the date
this section becomes effective, or from being employed or
promoted to this position at any licensed early learning pro-
gram;

(iv) Complete the applicable preservice requirements,
pursuant to WAC 170-300-0105; and

(v) Have their professional development progress docu-
mented annually.

(b) Assistant teachers may work alone with children with
regular, scheduled, and documented oversight and on-the-job
classroom training from the classroom's assigned lead
teacher who is primarily responsible for the care of the same
group of children for the majority of their day.

(c) For continuity of care, assistant teachers can act as a
substitute lead teacher up to two weeks. If longer than two
weeks, the provider must notify the department with a plan to
manage the classroom.
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(7) Aides provide classroom support to an assistant
teacher, lead teacher, program supervisor, center director,
assistant director, or family home licensee. Aides must meet
the following qualifications:

(a) Be at least fourteen years old;

(b) Have a high school diploma or equivalent, or be cur-
rently enrolled in high school or an equivalent education pro-
gram;

(c) Complete the applicable preservice requirements,
pursuant to WAC 170-300-0105;

(d) Have their professional development progress docu-
mented annually; and

(e) Aides may be counted in the staff-to-child ratio if
they are working under the continuous oversight of a lead
teacher, program supervisor, center director, assistant direc-
tor, assistant teacher, or family home licensee.

(i) Aides working nineteen hours per month or less can
count towards ratio with applicable preservice requirements
pursuant to WAC 170-300-0105 and without in-service train-
ing requirements pursuant to WAC 170-300-0107 (1)(a).

(i) Aides who work twenty hours or more per month
with a cumulative twelve months of employment must com-
plete applicable preservice requirements pursuant to WAC
170-300-0105 and in-service training pursuant to WAC 170-
300-0107 (1)(a).

(8) Other personnel who do not directly care for chil-
dren and are not listed in subsections (1) through (7) of this
section must meet the following qualifications:

(a) Complete and pass a background check, pursuant to
chapter 170-06 WAC, as hereafter recodified or amended;

(b) Have a negative TB test, pursuant to WAC 170-300-
0105; and

(c) Complete program based staff policies and training,
pursuant to WAC 170-300-0110.

(9) Volunteers help at early learning programs. Volun-
teers must meet the following qualifications:

(a) Be at least fourteen years old (volunteers must have
written permission to volunteer from their parent or guardian
if they are under eighteen years old);

(b) Work under the continuous oversight of a lead
teacher, program supervisor, center director, assistant direc-
tor, assistant teacher, or family home licensee;

(c) Regular, ongoing volunteers may count in staff-to-
child ratio if they:

(i) Complete and pass a background check, pursuant to
chapter 170-06 WAC, as hereafter recodified or amended;

(ii)) Complete a TB test, pursuant to WAC 170-300-
0105;

(iii) Complete the training requirements, pursuant to
WAC 170-300-0106;

(iv) Complete program based staff policies and training,
pursuant to WAC 170-300-0110; and

(v) Have their professional development progress docu-
mented annually.

(d) Occasional volunteers must comply with (a) and (b)
of this subsection. Occasional volunteers may include, but
are not limited to, a parent or guardian helping on a field trip,
special guest presenters, or a parent or guardian, family mem-
ber, or community member helping with a cultural celebra-
tion.
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NEW SECTION

WAC 170-300-0105 Preservice requirements. (1) All
applicants, coapplicants, family home licensees, center direc-
tors, assistant directors, and program supervisors must com-
plete a department provided orientation for the applicable
early learning program. Prior to being in charge of the early
learning program fifty percent of the time or more, those
newly promoted or assuming a role of one of the roles listed
here must complete or be registered in orientation training.

(2) Early learning providers and household members in a
family home early learning program must complete a depart-
ment background check, pursuant to chapter 170-06 WAC, as
hereafter recodified or amended.

(3) Early learning providers, including volunteers and
household members in a family home early learning program
ages fourteen and over, must provide documentation signed
within the last twelve months by a licensed health care pro-
fessional of tuberculosis (TB) testing or treatment consisting
of:

(a) A negative TB symptom screen and negative TB risk
assessment;

(b) A previous positive FDA-approved TB test and a cur-
rent negative chest radiograph and documentation of clear-
ance to safely work or reside in an early learning program; or

(c) A positive symptom screening or a positive risk
assessment with documentation of:

(1) A current negative FDA-approved TB test;

(i1) A previous or current positive FDA-approved TB
test; and

(iii) A current negative chest radiograph and documenta-
tion of clearance to safely work or reside in an early learning
program.

(4) Upon notification of TB exposure, early learning pro-
viders may be required to be retested for TB as directed by
the local health jurisdiction.

NEW SECTION

WAC 170-300-0106 Training requirements. (1) Early
learning providers licensed, working, or volunteering in an
early learning program before the date this section becomes
effective must complete the applicable training requirements
of this section within three months of the date this section
becomes effective unless otherwise indicated. Early learning
providers hired after the date this section becomes effective
must complete the training requirements of subsections (4)
through (10) of this section within three months of the date of
hire and prior to working in an unsupervised capacity with
children.

(2) License applicants and early learning providers must
register with the electronic workforce registry prior to being
granted an initial license or working with children in an unsu-
pervised capacity.

(3) License applicants, center directors, assistant direc-
tors, program supervisors, lead teachers, assistant teachers,
and aides must complete the child care basics training as
approved or offered by the department:

(a) Prior to being granted a license;

(b) Prior to working unsupervised with children; or
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(c) Within three months of the date this section becomes
effective if already employed or being promoted to a new
role.

(4) Early learning providers must complete the recogniz-
ing and reporting suspected child abuse, neglect, and
exploitation training as approved or offered by the depart-
ment according to subsection (1) of this section. Training
must include the prevention of child abuse and neglect as
defined in RCW 26.44.020 and mandatory reporting require-
ments under RCW 26.44.030.

(5) Early learning providers must complete the emer-
gency preparedness training as approved or offered by the
department (applicable to the early learning program where
they work or volunteer) according to subsection (1) of this
section.

(6) Early learning providers licensed to care for infants
must complete the prevention and identifying shaken baby
syndrome/abuse head trauma training as approved or offered
by the department according to subsection (1) of this section.

(7) Early learning providers must complete the serving
children experiencing homelessness training as approved or
offered by the department according to subsection (1) of this
section.

(8) License applicants and early learning providers
licensed to care for infants must complete the safe sleep train-
ing as approved or offered by the department. This training
must be completed annually and:

(a) Prior to being licensed;

(b) Prior to caring for infants; or

(c) According to subsection (1) of this section.

(9) Family home licensees, center directors, assistant
directors, program supervisors, lead teachers, and other
appropriate staff members must complete the child restraint
training as approved or offered by the department. This train-
ing must be completed annually; and:

(a) Prior to being authorized to restrain an enrolled child;
or

(b) According to subsection (1) of this section.

(10) Family home licensees, center directors, assistant
directors, program supervisors, and lead teachers must com-
plete the medication management and administration training
as approved or offered by the department prior to giving med-
ication to an enrolled child, or as indicated in subsection (1)
of this section.

(11) Early learning providers who directly care for chil-
dren must complete the prevention of exposure to blood and
body fluids training that meets Washington state department
of labor and industries' requirements prior to being granted a
license or working with children. This training must be
repeated pursuant to Washington state department of labor
and industries regulations.

(12) Early learning providers must have a current first-
aid and cardiopulmonary resuscitation (CPR) certification
prior to being alone with children. Early learning providers
must ensure that at least one staff person with a current first-
aid and CPR certificate is present with each group of children
at all times.

(a) Proof of certification may be a card, certificate, or
instructor letter.
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(b) The first-aid and CPR training and certification must:

(i) Be delivered in person and include a hands-on com-
ponent for first aid and CPR demonstrated in front of an
instructor certified by the American Red Cross, American
Heart Association, American Safety and Health Institute, or
other nationally recognized certification program;

(i1) Include child and adult CPR; and

(iii) Infant CPR, if applicable.

(13) Early learning providers who prepare or serve food
to children at an early learning program must obtain a current
food worker card prior to preparing or serving food. Food
worker cards must:

(a) Be obtained online or through the local health juris-
diction; and

(b) Be renewed prior to expiring.

NEW SECTION

WAC 170-300-0107 In-service training. (1) An early
learning provider must complete ten hours of annual in-ser-
vice training after twelve months of cumulative employment.

(a) Family home licensees, center directors, assistant
directors, program supervisors, lead teachers, and assistant
teachers must complete the department enhancing quality of
early learning (EQEL) in-service training within thirty-six
months of being hired in a licensed facility, unless the pro-
vider has completed a department approved alternative train-
ing. EQEL hours may count towards the ten hours of annual
in-service training.

(b) Every thirty-six months, following the completion of
EQEL or a department approved alternative training, family
home licensees, center directors, assistant directors, and pro-
gram supervisors, must complete a minimum of ten hours of
in-service training "child development" and a minimum of
ten hours of in-service training on "leadership practices."”

(1) Child development training includes the following
Washington state core competencies: Child growth and
development, curriculum and learning environment, ongoing
measurements of child progress, family and community part-
nerships, health, safety, nutrition, and interactions.

(i1) Leadership practices training includes the following
Washington state core competencies: Program planning and
development, professional development, and leadership.

(2) In-service training requirements of this chapter may
be met by completing college courses that align with the
Washington state core competencies. These courses must be
delivered by a postsecondary institution and approved by the
department.

(3) Only five in-service training hours may be carried
over from one fiscal year to the next fiscal year.

NEW SECTION

WAC 170-300-0110 Program based staff policies and
training. (1) An early learning provider must have and fol-
low written policies for early learning program staff. Staff
policies must include those listed in subsections (2) and (3) of
this section and must be reviewed and approved by the
department prior to issuing a provider's initial license. Pro-
viders must notify the department when substantial changes
are made.
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(2) Early learning program staff policies must include,
but are not limited to:

(a) All of the information in the parent or guardian hand-
book except fees;

(b) Job descriptions, pay dates, and benefits;

(c) Professional development expectations and plans;

(d) Expectations for attendance and conduct;

(e) Early learning program staff responsibilities for:

(i) Child supervision requirements, including preventing
children's access to unlicensed space;

(i1) Child growth and development;

(iii) Developmentally appropriate curriculum;

(iv) Teacher-child interaction;

(v) Child protection, guidance, and discipline tech-
niques;

(vi) Safe sleep practices, if applicable;

(vii) Food service practices;

(viii) Off-site field trips, if applicable;

(ix) Transporting children, if applicable;

(x) Health, safety, and sanitization procedures;

(xi) Medication management procedures;

(xii) Medical emergencies, fire, disaster evacuation and
emergency preparedness plans;

(xiii)) Mandatory reporting of suspected child abuse,
neglect, and exploitation, per RCW 26.44.020 and 26.44.030
and all other reporting requirements;

(xiv) Implementation of child's individual health care or
special needs plan;

(xv) Following nonsmoking, vaping, alcohol and drug
regulations;

(xvi) Overnight care, if applicable;

(xvii) Religious, equity and cultural responsiveness;

(xviii) Nondiscrimination;

(xviv) Planned daily activities and routines.

(f) Staff responsibilities if the family home licensee, cen-
ter director, assistant director, or program supervisor is
absent from the early learning program;

(g) A plan that includes how both administrative and
child caretaking duties are met when a job requires such dual
responsibilities; and

(h) Observation, evaluation, and feedback policies.

(3) An ecarly learning provider must have and follow
written policies requiring staff working, transitioning, or cov-
ering breaks with the same classroom or group of children to
share applicable information with each other on a daily basis
regarding:

(a) A child's health needs, allergies and medication;

(b) Any change in a child's daily schedule;

(¢) Significant educational or developmental informa-
tion;

(d) Any communications from the family; and

(e) Information to be shared with the family.

(4) An early learning provider must develop, deliver, and
document the delivery of early learning staff training specific
to the early learning program and premises.

(a) Training topics must include:

(i) Staff policies listed in subsections (2) and (3) of this
section;

(i1) Chapter 43.216 RCW; and
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(iii) Chapters 170-300 and 170-06 WAC, as hereafter
recodified or amended.

(b) Training must be updated with changes in program
policies and state or federal regulations.

NEW SECTION

WAC 170-300-0111 Staff oversight. (1) An early
learning provider who oversees staff must:

(a) Establish a work plan with clear expectations;

(b) Be aware of what staff members are doing; and

(c) Be available and able to respond in an emergency as
needed to protect the health and safety of children in care.

(2) When the family home licensee, center director,
assistant director, program supervisor, lead teacher, or assis-
tant teacher is the only staff supervising an aide or volunteer,
the aide or volunteer may be out of the supervisor's visual and
auditory range only when the aide, volunteer or supervisor is
attending to personal needs.

NEW SECTION

WAC 170-300-0115 Staff records. (1) An early learn-
ing provider must establish a records system for themselves,
household members, staff, and volunteers that complies with
the requirements of this chapter. Early learning program staff
records must be:

(a) Verified by the licensee, center director, assistant
director, or program supervisor;

(b) Entered and maintained in the electronic workforce
registry, if applicable. Paper records may be discarded once
entered into the electronic workforce registry and confirmed
by the department;

(c) Updated to delete staff names from the electronic
workforce registry when no longer employed at the early
learning program; and

(d) Kept on-site or in the program's administrative office
in a manner that allows the department to review the records.

(2) Records for each early learning provider and staff
member must include:

(a) First and last name;

(b) Date of birth;

(c) Job title;

(d) First and last day of employment, if applicable;

(e) Proof of professional credentials, requirements, and
training for each early learning staff member, pursuant to
WAC 170-300-0100 through 170-300-0110.

(3) A licensee, center director, assistant director, or pro-
gram supervisor must maintain the following records for each
early learning provider and staff in a confidential manner.
These records must be reviewable by the department and
must include at a minimum:

(a) A copy of current government issued photo identifi-
cation;

(b) Emergency contact information;

(c) Completed employment application or resume;

(d) Annual observation, evaluation, and feedback infor-
mation; and

(e) The licensee's Social Security number, federal EIN,
or a written document stating the licensee does not possess
either.
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NEW SECTION

WAC 170-300-0120 Providing for personal, profes-
sional, and health needs of staff. (1) A licensee must pro-
vide for the personal and professional needs of staff by:

(a) Having a secure place to store personal belongings
that is inaccessible to children;

(b) Having a readily accessible phone to use for emer-
gency calls or to contact the parents of enrolled children; and

(¢) Providing file and storage space for professional
materials.

(2) An early learning provider must be excluded from the
early learning premises when that provider's illness or condi-
tion poses a risk of spreading a harmful disease or compro-
mising the health and safety of others. The illnesses and con-
ditions that require a staff member to be excluded are pursu-
ant to WAC 170-300-0205.

(3) If a staff person has not been vaccinated, or has not
shown documented immunity to a vaccine preventable dis-
ease, that person may be required by the local health jurisdic-
tion or the department to remain off-site during an outbreak
of a contagious disease described in WAC 246-110-010, as
now and hereafter amended.

(4) An early learning program's health policy, pursuant
to WAC 170-300-0500, must include provisions for exclud-
ing or separating staff with a contagious disease described in
WAC 246-110-010, as now and hereafter amended.

ENVIRONMENT

Space and Furnishings

NEW SECTION

WAC 170-300-0130 Indoor early learning program
space. (1) Indoor early learning program space must be
accessible during program operating hours.

(2) Early learning program space, ramps, and handrails
must comply with, be accessible to, and accommodate chil-
dren and adults with disabilities as required by the Washing-
ton law against discrimination (chapter 49.60 RCW) and the
ADA, as now and hereafter amended.

(3) Early learning program space must allow children to
move between areas without disrupting another child's work
or play.

(4) A family home licensee must provide a signed and
dated declaration form annually stating that the early learning
program meets the following requirements, as applicable, in
unlicensed space:

(a) Furnace area safety, or smoke or carbon monoxide
detector requirements pursuant to WAC 170-300-0170(3);

(b) Guns, weapons, or ammunition storage pursuant to
WAC 170-300-0165 (2)(e);

(c) Medication storage pursuant to WAC 170-300-0215;

(d) Refrigerator or freezer pursuant to WAC 170-300-
0165 (3)(d); or

(e) Storage areas that contain chemicals, utility sinks, or
wet mops pursuant to WAC 170-300-0260.
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NEW SECTION

WAC 170-300-0135 Routine care, play, learning,
relaxation, and comfort. (1) An ecarly learning provider
must have accessible and child-size furniture and equipment
(or altered and adapted in a family home early learning pro-
gram) in sufficient quantity for the number of children in
care. Tables must not be bucket style.

(2) Furniture and equipment must be:

(a) Maintained in a safe working condition;

(b) Developmentally and age appropriate;

(¢) Visually inspected at least weekly for hazards, bro-
ken parts, or damage. All equipment with hazardous, broken
parts, or damage must be repaired as soon as possible and
must be inaccessible to children until repairs are made
according to the manufacturer's instructions, if available;

(d) Arranged in a way that does not interfere with other
play equipment;

(e) Installed and assembled according to manufacturer's
specifications;

(f) Stored in a manner to prevent injury; and

(g) Accessible to the child's height so that he or she can
find, use, and return materials independently.

(3) An early learning provider must supply soft furnish-
ings in licensed space accessible to children. Soft furnishings
may include, but are not limited to, carpeted areas and area
rugs, upholstered furniture, cushions or large floor pillows,
and stuffed animals.

NEW SECTION

WAC 170-300-0140 Room arrangement, child-
related displays, private space, and belongings. (1) Early
learning materials and equipment must be visible, accessible
to children in care, and must be arranged to promote and
encourage independent access by children.

(2) An early learning provider must display age and
developmentally appropriate early learning materials. Mate-
rials must be located at enrolled children's eye level and
related to current activities or curriculum.

(3) An early learning provider must offer, or allow a
child to create, a place for privacy. This space must:

(a) Allow the provider to supervise children; and

(b) Include an area accessible to children who seek or
need time alone or in small groups.

(4) An early learning provider must have extra clothing
available for children who wet, soil, or have a need to change
clothes.

(5) An early learning provider must supply individual
storage space for each child's belongings while in attendance.
At a minimum, the space must be:

(a) Accessible to the child; and

(b) Large enough and spaced sufficiently apart from
other storage space to:

(1) Store the child's personal articles and clothing; and

(1) Promote or encourage children to organize their pos-
sessions.

(6) Child usable and accessible areas must be arranged to
provide sufficient space for routine care, child play, and
learning activities. These areas must be designed to:
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(a) Allow the provider to supervise or actively supervise
the children, depending on the nature of the activities;

(b) Allow children to move freely; and

(c) Allow for different types of activities at the same
time (for example: Blocks, puppets, language and literary
materials, art materials, clay or play dough, music and move-
ment, or dramatic play).

NEW SECTION

WAC 170-300-0145 Outdoor early learning program
space. (1) An early learning provider must visually inspect
outdoor program space and equipment daily to ensure out-
door areas and equipment are free of hazards.

(2) Outdoor play space must contain a minimum of sev-
enty-five square feet of licensed usable space per child
accessing the play space at any given time. An early learning
provider may develop an alternate plan if an early learning
program does not have enough outdoor play space to accom-
modate all enrolled children at once (for example, rotating
groups of children to play outdoors or using an off-site play
area). The department must approve alternate plans to use
off-site play spaces.

(3) An early learning program must have shaded areas in
outdoor play space provided by trees, buildings, or shade
structures.

(4) Outdoor play space must promote a variety of age
and developmentally appropriate active play areas for chil-
dren in care. Activities must encourage and promote both
moderate and vigorous physical activity such as running,
jumping, skipping, throwing, pedaling, pushing, pulling,
kicking, and climbing.

(5) When the licensed outdoor play space is not immedi-
ately adjacent to the early learning program site, an early
learning provider must use a safe route when moving to and
from the licensed outdoor play space.

(6) Licensed outdoor play arecas must be enclosed with a
fence or barrier that is intended to prevent children from exit-
ing and discourages climbing. If the outdoor play area is
enclosed by a barrier that is not a fence, the barrier may be a
wall constructed with brick, stone, or a similar material.

(7) Licensed outdoor play areas must be enclosed to
deter people without permission from entering the area.

(8) Fences, barriers, and gates must be in good condition,
have no gap through which a sphere with a diameter of three
and one-half inches can pass, and have a minimum height of
forty-eight inches or conform in height to applicable local
codes.

(9) The opening between a fence post and gate or fence
post and building must have no gap through which a sphere
with a diameter of three and one-half inches can pass.

(10) An early learning provider must not install any
wooden fence, playground structure, or furniture if it contains
chromated copper arsenate (CCA), creosote or pentachloro-
phenol. If wooden fences, structures, and furniture are sus-
pected of having CCA, they must be tested. If CCA is pres-
ent, fences, structures, and furniture must be removed or
sealed with an oil-based outdoor sealant annually or as
needed within six months of the date this section becomes
effective.
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(11) Within six months of the date this section becomes
effective or prior to licensing, exiting mechanisms on gates
from a licensed outdoor play area to unlicensed space must be
equipped with a self-closing and self-latching mechanism
(shuts automatically when released from an individual's con-
trol). A gate that is not an emergency exit must be locked or
self-closing and self-latching.

(12) Outdoor play areas must have two exits that must
not be partially or entirely blocked, with at least one exit
located away from the building.

NEW SECTION

WAC 170-300-0146 Equipment and surfaces in out-
door early learning space. (1) Playground equipment and
surfacing used by an early learning provider must comply
with applicable CPSC guidelines, as now and hereafter
amended including, but not limited to, installing, arranging,
designing, constructing, and maintaining outdoor play equip-
ment and surfacing.

(a) Climbing play equipment must not be placed on or
above concrete, asphalt, packed soil, lumber, or similar hard
surfaces;

(b) The ground under swings and play equipment must
be covered by a shock absorbing material (grass alone is not
an acceptable) such as:

(i) Pea gravel at least nine inches deep;

(i1) Playground wood chips at least nine inches deep;

(iii) Shredded recycled rubber at least six inches deep; or

(iv) Any material that has a certificate of compliance,
label, or documentation stating it meets ASTM standards
F1292-13 and F2223-10, as now and hereafter amended.

(2) Permanently anchored outdoor play equipment must
not be placed over septic tank areas or drain fields, and must
be installed according to the manufacturer's directions.

(3) Handmade playground equipment must be main-
tained for safety or removed when no longer safe. Prior to
construction of new handmade playground equipment, the
provider must notify the department and have plans and a
materials list available upon request.

(4) Bouncing equipment including, but not limited to,
trampolines, rebounders and inflatable equipment must be
inaccessible and locked. This requirement does not apply to
bounce balls designed to be used by individual children.

NEW SECTION

WAC 170-300-0147 Weather conditions and outdoor
hazards. (1) An early learning provider must observe
weather conditions and other possible hazards to take appro-
priate action for child health and safety. Conditions that pose
a health or safety risk may include, but are not limited to:

(a) Heat in excess of 100 degrees Fahrenheit or pursuant
to advice of the local authority;

(b) Cold less than 20 degrees Fahrenheit, or pursuant to
advice of the local authority;

(c) Lightning storm, tornado, hurricane, or flooding if
there is immediate or likely danger;

(d) Earthquake;

(e) Air quality emergency ordered by a local or state
authority on air quality or public health;
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(f) Lockdown notification ordered by a public safety
authority; and

(g) Other similar incidents.

(2) An early learning provider must dress children for
weather conditions during outdoor play time.

ACTIVITIES

NEW SECTION

WAC 170-300-0150 Program and activities. (1) An
early learning provider must supply children in care with
early learning materials that are age and developmentally
appropriate. For each age group of children in care, a pro-
vider must supply a variety of materials that satisfy individ-
ual, developmental, and cultural needs. Early learning mate-
rials must be:

(a) Clean;

(b) Washable or disposable;

(c) Accommodating to a range of abilities of children in
care;

(d) Available to children in care appropriate to a child's
age and developmental level;

(e) Nonpoisonous and free of toxins. If an early learning
provider is using prepackaged art materials, the materials
must be labeled "non-toxic" and meet ASTM standard D-
4236 as described in 16 C.F.R. 1500.14 (b)(8)(i), as now and
hereafter amended;

() In good and safe working condition;

(g) Accommodating to special needs of children in care;
and

(h) Removed from the early learning program space once
an item has been recalled by CPSC.

(2) An early learning provider must ensure a sufficient
quantity and variety of materials to engage children in the
early learning program (for example: Arts and crafts supplies,
various textured materials, construction materials, manipula-
tive materials, music and sound devices, books, and social
living equipment). Materials must:

(a) Encourage both active physical play and quiet play
activities;

(b) Promote imagination and creativity;

(c) Promote language development and literacy skills;

(d) Promote numeracy (counting and numbers) and spa-
tial ability;

(e) Encourage discovery and exploration; and

(f) Promote learning skills.

NEW SECTION

WAC 170-300-0155 Use of television, video, and
computers. If an early learning provider offers screen time to
children in care:

(1) The screen time available for each child:

(a) Must be educational, developmentally and age appro-
priate, nonviolent, and culturally sensitive; and

(b) Should be interactive with staff.

(2) Children must not be required to participate in screen
time activities. Alternative activities must be provided to
children in care when screen time is offered.
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(3) Screen time must not occur during scheduled meals
or snacks.

(4) Total screen time must not exceed two and one-half
hours per week for each child over twenty-four months of age
through preschool in full-day care (one and one-quarter hours
per child in half-day care).

(5) For school-age children, screen time must be limited
to two and one-half hours per week for each child unless
computer use is required for homework or a part of curricu-
lum.

(6) There must not be intentional screen time for children
under twenty-four months of age. An infant or toddler must
be redirected from an area where screen time is displayed.

NEW SECTION

WAC 170-300-0160 Promoting acceptance of diver-
sity. (1) An early learning provider must provide culturally
and racially diverse learning opportunities. Diverse learning
opportunities must be demonstrated by the provider's curric-
ulum, activities, and materials that represent all children,
families, and staff. A provider must use equipment and mate-
rials that include, but are not limited to:

(a) Diverse dolls, books, pictures, games, or materials
that do not reinforce stereotypes;

(b) Diverse music from many cultures in children's pri-
mary languages; and

(c) A balance of different ethnic and cultural groups,
ages, abilities, family styles, and genders.

(2) An early learning provider must intervene appropri-
ately to stop biased behavior displayed by children or adults
including, but not limited to:

(a) Redirecting an inappropriate conversation or behav-
ior;

(b) Being aware of situations that may involve bias and
responding appropriately; and

(c) Refusing to ignore bias.

SAFETY

NEW SECTION

WAC 170-300-0165 Safety requirements. (1) An early
learning provider must keep indoor and outdoor early learn-
ing program space, materials, and equipment free from haz-
ards and in safe working condition. Equipment and toys pur-
chased and used must be compliant with CPSC guidelines or
ASTM standards, as now and hereafter amended. Playground
equipment and surfaces must meet the requirements of WAC
170-300-0146.

(2) An early learning provider must take steps to prevent
hazards to children including, but not limited to:

(a) Making inaccessible to infants and toddlers any
equipment, material, or objects that may pose a risk of chok-
ing, aspiration, or ingestion. For the purposes of this section,
equipment, material, or objects that have a diameter or over-
all dimension of one and three-quarter inches or less shall be
considered items that may pose a risk of choking, aspiration,
or ingestion. Small parts from larger equipment, material, or
objects that have a diameter or overall dimension of one and
three-quarter inches or less, that may become detached from
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the larger equipment, materials, or object shall also be con-
sidered items that may pose a risk of choking, aspiration, or
ingestion;

(b) Eliminating and not using in the licensed space, pur-
suant to RCW 43.216.380, any window blinds or other win-
dow coverings with pull cords or inner cords capable of form-
ing a loop and posing risk of strangulation to children.

(1) Window blinds and other window coverings that have
been manufactured or properly retrofitted in a manner that
eliminates the formation of loops posing a risk of strangula-
tion are allowed; and

(i1) A window covering must not be secured to the frame
of a window or door used as an emergency exit in a way that
would prevent the window or door from opening easily.

(c) Making inaccessible to children straps, strings, cords,
wires, or similar items capable of forming a loop around a
child's neck that are not used during supervised early learning
program activities;

(d) Making inaccessible to children plastic bags and
other suffocation hazards;

(e) Ensuring firearms, guns, weapons, and ammunition
are not on the premises of a center early learning program.
Firearms, guns, weapons, and ammunition on the premises of
a family home early learning program must be stored in a
locked gun safe or locked room inaccessible to children. If
stored in a locked room, each gun must be stored unloaded
and with a trigger lock or other disabling device. The locked
room must be inaccessible to children at all times;

(f) Preventing children from walking into or through a
glass door, window, or other glass barrier, by placing stickers
or art work at the children's eye level on the glass; and

(g) Cribs, play pens, bassinets, infant beds, and indoor
climbing structures must not be placed next to windows, to
prevent harm from shattered glass, unless the window is
made of safety glass.

(3) An carly learning provider must take measures
intended to prevent other hazards to children in care in early
learning program space including, but not limited to:

(a) Cuts, abrasions, and punctures. Equipment, mate-
rials, and other objects on the premises that have splintered
edges, sharp edges, points, protruding nails, bolts, or other
dangers must be repaired, removed, or made inaccessible to
children;

(b) Burns. Equipment, materials, or products that may
be hot enough to injure a child must be made inaccessible to
children;

(¢) Sheering, crushing, or pinching. Broken or cracked
equipment, materials, and objects must be repaired, removed,
or made inaccessible to children;

(d) Entrapment. Freezers, refrigerators, washers, dry-
ers, compost bins, and other entrapment dangers must be
inaccessible to children unless being actively supervised;

(e) Tripping. Tripping hazards must be eliminated.
Uneven walkways, damaged flooring or carpeting, or other
tripping hazards must be removed or repaired;

(f) Falling objects. Large objects that pose a risk of fall-
ing or tipping must be securely anchored. Large objects
include, but are not limited to, televisions, dressers, book-
shelves, wall cabinets, sideboards or hutches, and wall units;
and
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(g) Equipment in poor condition. Equipment in poor
condition (loose parts, rusty parts, flaking paint, or other dan-
gers) must be repaired, removed, or made inaccessible to
children.

(4) To ensure a safe environment for children in care, an
early learning provider must comply with the following
requirements:

(a) Indoor temperatures for the premises. The tem-
perature of indoor early learning licensed space must be
between 65 and 82 degrees Fahrenheit. If indoor licensed
space is colder than 65 or hotter than 82 degrees Fahrenheit,
an early learning provider must use climate control devices
that are inaccessible to children to bring the temperature
within the required range;

(b) Window openings. Windows within the reach of
children must only open up to three and one-half inches or
have some barrier or preventative measure to discourage chil-
dren from exiting through the window. The three and one-
half inch opening does not apply to exit windows in family
home early learning programs;

(c) Licensed space lighting. Early learning program
space must have natural or artificial light that provides appro-
priate illumination for early learning program activities and
supervision. A provider must comply with all light fixture
manufacturers' installation and use requirements. A provider
must also ensure compliance with the following require-
ments:

(i) Light fixtures must have shatter-resistant covers or
light bulbs;

(i1) Lights or light fixtures used indoors must be
designed for indoor use only;

(iii) Free standing lamps must be attached or secured to
prevent tipping; and

(iv) Halogen lamps and bulbs are prohibited.

(d) Safe noise levels. Noise levels must be maintained at
a level in which a normal conversation may occur;

(e) Safe water temperature. All water accessible to
enrolled children must not be hotter than 120 degrees Fahren-
heit;

(f) Stairway safety.

(i) There must not be clutter or obstructions in the stair-
way;

(i1) All stairways (indoor and outdoor), not including
play structures, must meet local building codes pursuant to
RCW 43.216.340.

(A) Open stairways with no walls on either side must
have handrails with slats (balusters) that prevent a child from
falling off either side of the stairway.

(B) Stairways with a wall on only one side must have a
handrail with slats (balusters) on the side without the wall
that prevents a child from falling off the stairway.

(C) Stairways with a wall on both sides must have a
handrail no higher than thirty-eight inches on at least one side
of the stairway.

(iii) Stairways must have a pressure gate, safety gate or
door to keep stairs inaccessible to infants and toddlers when
not in use. Openings between slats on pressure or safety gates
must not be large enough to allow a sphere that is three and
one-half inches wide to pass through.
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(g) Platforms and decks. All platforms and decks used
for child care activities must meet local building codes pursu-
ant to RCW 43.216.340 within six months of the date this
section becomes effective. This does not include play equip-
ment. All platforms and decks with a drop zone of more than
eighteen inches must have guardrails in sections without
steps.

(5) To ensure a safe environment for children in care, an
early learning provider must comply with the following elec-
trical requirements:

(a) In areas accessible to children, electrical outlets must
have automatic shutters that only allow electrical plugs to be
inserted (tamper-resistant) or that are covered by blank plates
or other tamper-resistant covers appropriate to the electrical
outlet;

(b) Outlets near sinks, tubs, toilets, or other water
sources must be inaccessible to children or be tamper-resis-
tant and equipped with a ground fault circuit interrupter
(GFCI) outlet type;

(c) Electrical cords must be in good working condition,
not torn or frayed, and not have any exposed wires;

(d) Electrical cords must be plugged directly into a wall
outlet or a surge protector;

(e) Power strips with surge protectors may be used but
must not be accessible to children in care;

(f) Extension cords may only be used for a brief, tempo-
rary purpose and must not replace direct wiring; and

(g) Electrical devices accessible to children must not be
plugged into an electrical outlet near a water source such as
sink, tub, water table, or swimming pool.

NEW SECTION

WAC 170-300-0166 Emergency preparation and
exiting. (1) To be properly prepared for an emergency, an
early learning program must have an emergency prepared-
ness plan pursuant to WAC 170-300-0470.

(2) An early learning provider must have the following
in case of an emergency:

(a) A working flashlight or other emergency lighting
device must be available for use as an emergency light
source. Battery powered flashlights must have an extra set of
batteries easily available; and

(b) A working telephone must be available for use with
sufficient backup power to function for at least five hours.

(3) To ensure a safe exit from the premises during an
emergency, the early learning provider must comply with the
following requirements:

(a) Emergency exit doors must remain unlocked from the
inside, but may be locked from the outside while the early
learning program is open. The door handle must be of the
type that can be opened from the inside without the use of a
key, tools, or special knowledge, and must automatically
unlock when the knob or handle is turned;

(b) Exit doors that are not designated as an emergency
exit door may be locked during operating hours. Locking
interior doors in early learning program space must be
designed to be unlocked from either side. An unlocking
device must be readily available;
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(c) Exit doors must not be partially or entirely blocked;
and

(d) Family home early learning programs must have at
least one pivoting or side-hinged swinging exit door. Other
exit doors may be sliding glass doors.

NEW SECTION

WAC 170-300-0170 Fire safety. (1) An early learning
provider must comply with the state building code, as now
and hereafter amended, pursuant to RCW 19.27.031.

(2) An early learning provider must arrange for a fire
safety inspection annually. A provider must arrange a fire
safety inspection with a local government agency. If a local
government agency is not available to conduct a fire safety
inspection, a provider must inspect for fire safety using the
state fire marshal form.

(3) To ensure a safe environment for children in care, an
early learning provider must comply with the following fire
safety requirements:

(a) Combustible materials.

(i) Combustible materials must be properly discarded
pursuant to local jurisdictions, removed from the premises, or
properly stored in closed metal containers specifically
designed to hold such combustible materials;

(i1) Combustible materials stored in a closed metal con-
tainer must not be stored in the premises licensed space or
any place that may be accessible to children in care;

(iii) Combustible materials include, but are not limited
to, lint, gasoline, natural gas, diesel, fuel, propane, rags
soaked in combustible materials, oils, chemicals, or solvents.

(b) Furnaces and other heating devices.

(1) Paper, rubbish, or other combustible materials must
be at least three feet from furnaces, fireplaces, or other heat-
ing devices;

(i1) Furnaces and other heating devices must be inacces-
sible to children in care; and

(iii) An appliance or heating device that has a surface
capable of burning a child or reaching 110 degrees Fahrenheit
must be inaccessible to children in care unless a program
activity involves such an appliance or device and children are
being actively supervised.

(c) Electrical motors. Electrical motor fans and appli-
ances must be regularly cleaned to prevent accumulation of
dust or lint.

(d) Open flame devices, candles, matches and light-
ers.

(1) Except for the use of a gas kitchen range, open flame
devices must not be used in early learning program space or
any other space accessible to children in care during operat-
ing hours;

(i1) Candles must not be used during operating hours;

(iii) Matches and lighters must be inaccessible to chil-
dren.

(e) Portable heaters and generators. Portable heaters
or fuel powered generators must not be used inside early
learning program space during operating hours.

(1) In case of an emergency, a generator may be used but
must be placed at least fifteen feet from buildings, windows,
doors, ventilation intakes, or other places where exhaust
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fumes may be vented into the premises or early learning
space; and

(i1) Appliances must be plugged directly into a generator
or into a heavy duty outdoor-rated extension cord that is
plugged into a generator.

(f) Fireplaces, woodstoves, or similar wood burning
heating devices. Chimneys, fireplaces, gas burning fire-
places, wood stoves or similar wood-burning devices must be
inspected annually by a state or locally certified inspector,
unless the provider submits to the department a written state-
ment that the chimney, fireplace, wood stove or similar
wood-burning device will not be used at any time.

(g) Fire alarms and smoke and carbon monoxide
detectors.

(1) An early learning provider must have and maintain at
least one smoke detector per licensed sleeping area and one
per floor. Pursuant to the state building code, center early
learning providers must comply with WAC 51-50-0907, as
now and hereafter amended, and family early learning pro-
viders must comply with WAC 51-51-0314, as now and here-
after amended; and

(i1) An early learning provider must have and maintain
carbon monoxide detectors. Pursuant to the state building
code, center early learning providers must comply with WAC
51-50-0915, as now and hereafter amended, and family early
learning providers must comply with WAC 51-51-0315, as
now and hereafter amended.

(h) Backup method to sound an alarm. In addition to
working smoke detectors, an early learning provider must
have another method to alert all staff and enrolled children of
a fire, emergency situation, or drill.

(i) Extinguishers. An early learning provider must have
and maintain working fire extinguishers that are marked with
a minimum rating of 2A:10 BC.

(1) Fire extinguishers must be located pursuant to the
state building code chapter 51-54A WAC, as now and hereaf-
ter amended, and must be readily available for use in case of
an emergency,

(1) Fire extinguishers must be located on each level of
the early learning program space used by children and
mounted within seventy-five feet of an exit next to the path of
the exit; and

(iii) If a fire extinguisher is mounted in a closet, there
must be a sign indicating the location of the extinguisher and
obstructions must not block access to the closet.

(j) Monthly inspections. An early learning provider
must involve staff responsible for different groups of children
or individual classrooms during monthly inspections. At least
once per month, a provider must inspect the premises to iden-
tify possible fire hazards and eliminate any hazards found
including, but not limited to:

(1) Fire extinguishers;

(i) Smoke detectors;

(iii) Alternate alarms; and

(iv) Emergency lighting.

NEW SECTION

WAC 170-300-0175 Water hazards and swimming
pools. To prevent injury or drowning and ensure the health
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and safety of children, an early learning provider must com-
ply with the requirements described in this section.

(1) The following bodies of water must be inaccessible
to children in care by using a physical barrier with a locking
mechanism:

(a) Swimming pools when not being used as part of the
early learning program, hot tubs, spas and jet tubs;

(b) Ponds, lakes, storm retention ponds, ditches, foun-
tains, fish ponds, landscape pools or similar bodies of water;
and

(c) Uncovered wells, septic tanks, wastewater, wastewa-
ter tanks, below grade storage tanks, farm manure ponds or
other similar hazards.

(2) An early learning provider must comply with the fol-
lowing requirements when using a swimming pool as part of
the early learning program:

(a) Comply with the supervision requirements of WAC
170-300-0350;

(b) Audible alarms must be on all doors, screens, and
gates in licensed areas that lead to a swimming pool. The
alarm must be sufficient to warn staff when children enter the
outdoor area and could access the swimming pool;

(c) Swimming pools must be maintained according to
manufacturer specifications;

(d) Swimming pools must be cleaned and sanitized
according to manufacturer instructions and department of
health or local health jurisdiction guidelines;

(e) A swimming pool must not be used if the main drain
cover is missing; and

(f) Children in diapers or toilet training must wear swim
pants to lower the risk of contaminating the water.

(3) Filtered wading pools must be inaccessible to chil-
dren when not in use. Wading pools that do not have a filter-
ing system are not permitted in the early learning program
space.

(4) For bodies of water not located in early learning pro-
gram space, but that are in close proximity, a physical barrier
on the property must make such bodies of water inaccessible
to children in care.

(5) Five gallon buckets or other similar containers must
not be used for infant or toddler water play.

(6) If an early learning provider uses water tables or sim-
ilar containers, the tables or containers must be emptied and
sanitized daily, or more often if necessary.

FOOD AND NUTRITION

NEW SECTION

WAC 170-300-0180 Meal and snack schedule. (1) An
early learning provider must serve meals and snacks to chil-
dren in care as follows:

(a) Meals and snacks must be served not less than two
hours and not more than three hours apart unless the child is
asleep;

(b) Children in care for five to nine hours:

(1) At least one meal and two snacks; or

(i1) Two meals and one snack.

(c) Children in care for more than nine hours:

(i) Two meals and two snacks; or
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(i1) Three snacks and one meal.

(d) After school snack, dinner, evening snack, and break-
fast:

(i) A snack or meal must be provided to a child that
arrives to the early learning program after school;

(i1) Dinner must be provided to children in nighttime
care if a child is at an early learning program after his or her
dinnertime, or has not had dinner;

(iii) An evening snack must be provided to children in
nighttime care;

(iv) Breakfast must be provided to children in nighttime
care if a child remains in care after the child's usual breakfast
time; and

(v) A breakfast or morning snack must be available to
children in care.

(2) An early learning provider must offer children the
opportunity for developmentally appropriate tooth brushing
activities after each meal or snack.

(a) Tooth brushing activities must be safe, sanitary, and
educational.

(b) Toothbrushes used in an early learning program must
be stored in a manner that prevents cross contamination.

(c) The parent or guardian of a child may opt out of the
daily tooth brushing activities by signing a written form.

NEW SECTION

WAC 170-300-0185 Menus, milk, and food. To ensure
proper nutrition of children in care, an early learning provider
must comply with the child nutrition requirements described
in this section.

(1) Meals, snack foods, and beverages provided to chil-
dren in care must comply with the requirements contained in
the most current edition of the USDA Child and Adult Care
Food Program (CACFP) Handbook, or the USDA National
School Lunch and School Breakfast Program standards.

(a) An early learning provider must supply dated menus.

(b) Food and beverage substitutions to a scheduled menu
must be of equal nutritional value.

(c) An early learning provider must only serve water,
unflavored milk or one hundred percent fruit or vegetable
juice.

(d) An early learning provider must limit the consump-
tion of one hundred percent fruit juice to no more than four to
six ounces per day for children between one and six years old,
and eight to twelve ounces per day for children seven through
twelve years old.

(2) An early learning provider must serve a fruit or veg-
etable as one of the two required components during at least
one snack per day.

NEW SECTION

WAC 170-300-0186 Food allergies and special
dietary needs. (1) An early learning provider must obtain
written instructions (the individual care plan) from the child's
health care provider and parent or guardian when caring for a
child with a known food allergy or special dietary require-
ment due to a health condition. The individual care plan pur-
suant to WAC 170-300-0300 must:
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(a) Identify foods that must not be consumed by the child
and steps to take in the case of an unintended allergic reac-
tion;

(b) Identify foods that can substitute for allergenic foods;
and

(c) Provide a specific treatment plan for the early learn-
ing provider to follow in response to an allergic reaction. The
specific treatment plan must include the:

(i) Names of all medication to be administered;

(i1) Directions for how to administer the medication;

(iii) Directions related to medication dosage amounts;
and

(iv) Description of allergic reactions and symptoms
associated with the child's particular allergies.

(2) An early learning provider must arrange with the par-
ents or guardians of a child in care to ensure the early learning
program has the necessary medication, training, and equip-
ment to properly manage a child's food allergies.

(3) If a child suffers from an allergic reaction, the early
learning provider must immediately:

(a) Administer medication pursuant to the instructions in
that child's individual care plan;

(b) Contact 911 whenever epinephrine or other lifesav-
ing medication has been administered; and

(c) Notify the parents or guardians of a child if it is sus-
pected or appears that any of the following occurred, or is
occurring:

(1) The child is having an allergic reaction; or

(i1) The child consumed or came in contact with a food
identified by the parents or guardians that must not be con-
sumed by the child, even if the child is not having or did not
have an allergic reaction.

(4) Early learning providers must review each child's
individual care plan information for food allergies prior to
serving food to children.

NEW SECTION

WAC 170-300-0190 Parent or guardian provided
food and written food plans. (1) A written food plan must
be developed by the provider and a child's parent or guardian,
signed by all parties, and followed when accommodating a
child's:

(a) Special feeding needs;

(b) Special diets;

(c) Religious or cultural preferences;

(d) Family preference; or

(e) Other needs.

(2) An early learning provider may allow or require par-
ents or guardians to bring food for their child.

(3) If a parent or guardian provides meals for their child,
an early learning provider must:

(a) Notify the parent or guardian in writing of the USDA
CACFP requirements for each meal; and

(b) Supplement a child's meal that does not satisfy
USDA CACFP requirements if necessary.

(4) On special occasions, such as birthdays, an early
learning provider may allow parents or guardians to bring in
snacks that may not satisfy the nutritional requirements for
all children. The snacks provided must be limited to:
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(a) Store purchased fruits and vegetables (uncut);

(b) Foods prepackaged in the original manufacturer con-
tainers; or

(c) Snacks prepared, cooked, or baked at home by par-
ents or guardians of a child in care. Prior to serving, an early
learning provider must receive written permission from each
child's parent or guardian stating their child may consume
food prepared, cooked, or baked by another child's parent or
guardian.

NEW SECTION

WAC 170-300-0195 Food service, equipment, and
practices. (1) An early learning provider preparing or serving
food must comply with the current department of health
Washington State Food and Beverage Workers' Manual and
supervise services that prepare or deliver food to the early
learning program.

(2) Snacks and meals must be prepared and served by an
early learning provider who possesses a valid and current
food worker card pursuant to WAC 170-300-0106(13),
unless the food is provided pursuant to WAC 170-300-
0196(3).

(3) An early learning provider must:

(a) Supply durable and developmentally appropriate
individual eating and drinking equipment, or developmen-
tally appropriate single use disposable items;

(b) Clean and sanitize eating and drinking equipment
after each use. Water cups or bottles must be cleaned and san-
itized daily if designated for a single child;

(c) Ensure plastic eating and drinking equipment does
not contain BPA (a chemical used in hard plastic bottles and
as a protective lining in food and beverage cans) or have
cracks or chips;

(d) Use gloves, utensils, or tongs to serve food;

(e) Serve meals or snacks on plates, dishware, contain-
ers, trays, or napkins or paper towels, if appropriate. Food
should not be served directly on the eating surface; and

() Be respectful of each child's cultural food practices.

(4) An early learning provider must:

(a) Serve each child individually or serve family style
dining, allowing each child the opportunity to practice skills
such as passing shared serving bowls and serving themselves;
and

(b) Sit with children during meals.

NEW SECTION

WAC 170-300-0196 Food sources. (1) Food prepared
and served from an early learning program must not be tam-
pered with or spoiled.

(2) Food prepared and served from an early learning pro-
gram must be obtained from an approved source licensed and
inspected by the local health jurisdiction, the Washington
state department of agriculture (WSDA), or the USDA. Food
items not approved to be served to children in care include:

(a) Meat, fish, poultry, eggs, or milk that has not been
inspected by the USDA or WSDA;

(b) Home canned food;

(c) Game meat or other meat that has not been inspected
by the WSDA or USDA;
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(d) Leftover food that was previously served from out-
side of the early learning program; or

(e) Food from roadside stands selling without a permit.

(3) Food not prepared on-site by an early learning pro-
vider, pursuant to WAC 170-300-0195(2), must be provided
by:

(a) A licensed food service establishment, kitchen, or
catering business that meets department of health food ser-
vice requirements (chapter 246-215 WAC, as now and here-
after amended) and is regularly inspected by a local health
jurisdiction;

(b) A parent or guardian for his or her own children; or

(¢) A manufacturer of prepackaged food.

(4) Fruits and vegetables (produce) grown on-site in a
garden as part of an early learning program may be served to
children as part of a meal or snack. Prior to preparing and
serving:

(a) The produce must be thoroughly washed and
scrubbed in running cold water to remove soil and other con-
taminants;

(b) Damaged or bruised areas on the produce must be
removed; and

(c) Produce that shows signs of rotting must be dis-
carded.

NEW SECTION

WAC 170-300-0197 Safe food practices. (1) Early
learning providers must wash their hands, pursuant to WAC
170-300-0200.

(2) Early learning providers must store, prepare, cook,
hold food, and wash dishes, pursuant to WAC 170-300-0195.

(3) For all foods offered by the provider or given to an
enrolled child by a parent or guardian, the provider must:

(a) Provide appropriate refrigeration to preserve foods
from spoiling. Foods that may be subject to spoiling include,
but are not limited to, meats, cooked potatoes, cooked
legumes, cooked rice, sprouts, cut melons, cut cantaloupes,
milk, and cheese; and

(b) Refrigerate foods requiring refrigeration at 41
degrees Fahrenheit or less and freeze foods required to be fro-
zen at 10 degrees Fahrenheit or less.

(4) Food must be stored as follows:

(a) In original containers or in clean, labeled, dated, and
airtight food grade containers, if appropriate;

(b) Food not required to be refrigerated or frozen must
not be stored directly on the floor;

(c) In a manner that prevents contamination;

(d) Food and food service items (such as utensils, nap-
kins, and dishes) must not be stored in an area with toxic
materials (such as cleaning supplies, paint, or pesticides);

(e) Food that is past the manufacturer's expiration or
"best served by" date must not be served to enrolled children;
and

(f) Raw meat must be stored in the refrigerator or freezer
below cooked or ready to eat foods.

(5) For food requiring temperature control, a center early
learning program must maintain a food temperature log by
using a calibrated and working metal stem-type or digital
food thermometer.
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(6) Prior to storing leftover food in a refrigerator or
freezer, an early learning provider must label the food with
the date the leftover food was opened or cooked.

(7) An early learning provider may serve leftover food
that originated from the early learning program if the leftover
food was not previously served and:

(a) Refrigerated leftover food must be stored and then
served again within forty-eight hours of originally being pre-
pared; or

(b) Frozen leftover food must be promptly served after
thawing and being cooked.

(8) Frozen food must be thawed by one of the following
methods:

(a) In a refrigerator;

(b) Under cool running water inside a pan placed in a
sink with the drain plug removed; or

(c¢) In a microwave if the food is to be cooked as part of
the continuous cooking process.

NEW SECTION

WAC 170-300-0198 Food preparation areas. (1) An
early learning provider or staff must clean and sanitize food
preparation areas and eating surfaces before and after each
use, pursuant to WAC 170-300-0241 (1)(a).

(2) In an early learning program's food preparation area,
kitchens must:

(a) Have walls, counter tops, floors, cabinets, and
shelves that are:

(i) Maintained in good repair including, but not limited
to, being properly sealed without chips, cracks, or tears; and

(1) Moisture resistant.

(b) Have a properly maintained and vented range hood,
exhaust fan, or operable window; and

(c) Have a properly maintained and working refrigerator,
freezer, or a combination refrigerator and freezer with suffi-
cient space for proper storage and cooling of food.

(3) An early learning provider must:

(a) Have at least eight feet between the food preparation
area and any diaper changing tables or counters and sinks
used for diaper changing;

(b) Clean and sanitize a sink immediately before using it
to prepare food to be served to children in care;

(¢) Use a colander or other method to prevent food and
kitchen utensils from touching the sink basin; and

(d) Clean dishes, pans, baby bottles, and kitchen utensils
as follows:

(1) Cleaning and sanitizing with an automatic dishwasher
that uses heat or chemicals to sanitize; or

(i) Handwashing, rinsing, sanitizing, and allowing to air
dry.

(4) Center early learning programs licensed after the date
this chapter becomes effective must have:

(a) A handwashing sink separate from dishwashing facil-
ities;

(b) A food preparation sink located in the food prepara-
tion area; and

(c) A method to clean and sanitize dishes, pans, kitchen
utensils, and equipment in the food preparation area using:
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(i) A two-compartment sink and an automatic dish-
washer that sanitizes with heat or chemicals; or

(i1) A three-compartment sink method (sink one is used
to wash, sink two is used to rinse, sink three contains a sani-
tizer, and the dishes are allowed to air dry).

(5) An early learning provider may use the kitchen for
actively supervised cooking or food preparation activities
with children in care.

HEALTH PRACTICES

NEW SECTION

WAC 170-300-0200 Handwashing and hand sani-
tizer. (1) Early learning providers must comply with the fol-
lowing handwashing procedures or those defined by the
United States Center for Disease Control and Prevention, and
children should strongly be encouraged to:

(a) Wet hands with warm water;

(b) Apply soap to the hands;

(c) Rub hands together to wash for at least twenty sec-
onds;

(d) Thoroughly rinse hands with water;

(e) Dry hands with a paper towel, single-use cloth towel,
or air hand dryer;

(f) Turn water faucet off using a paper towel or single-
use cloth towel unless it turns off automatically; and

(g) Properly discard paper single-use cloth towels after
each use.

(2) An early learning provider must wash and sanitize
cloth towels after a single use. Soiled and used towels must
be inaccessible to children.

(3) To prevent children from being burned, air hand dry-
ers must have a heat guard (barrier that prevents user from
touching heating element) and turn off automatically.

(4) Early learning providers must wash their hands fol-
lowing the handwashing procedures listed above:

(a) When arriving at work;

(b) After toileting a child;

(c) Before and after diapering a child (use a wet wipe in
place of handwashing during the middle of diapering if
needed);

(d) After personal toileting;

(e) After attending to an ill child;

(f) Before and after preparing, serving, or eating food;

(g) Before preparing bottles;

(h) After handling raw or undercooked meat, poultry, or
fish;

(1) Before and after giving medication or applying topi-
cal ointment;

(j) After handling or feeding animals, handling an ani-
mal's toys or equipment, or cleaning up after animals;

(k) After handling bodily fluids;

(1) After using tobacco or vapor products;

(m) After being outdoors;

(n) After gardening activities;

(o) After handling garbage and garbage receptacles; and

(p) As needed or required by the circumstances.
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(5) Early learning providers must direct, assist, teach,
and coach, children to wash their hands, using the steps listed
above:

(a) When arriving at the early learning premises;

(b) After using the toilet;

(c) After diapering;

(d) After outdoor play;

(e) After gardening activities;

(f) After playing with animals;

(g) After touching body fluids such as blood or after nose
blowing or sneezing;

(h) Before and after eating or participating in food activ-
ities including table setting; and

(1) As needed or required by the circumstances.

(6) Hand sanitizers or hand wipes with alcohol may be
used for adults and children over twenty-four months of age
under the following conditions:

(a) When proper handwashing facilities are not avail-
able; and

(b) Hands are not visibly soiled or dirty.

(7) Children must be actively supervised when using
hand sanitizers to avoid ingestion or contact with eyes, nose,
or mouths.

(a) Hand sanitizer must not be used in place of proper
handwashing.

(b) An alcohol-based hand sanitizer must contain sixty to
ninety percent alcohol to be effective.

NEW SECTION

WAC 170-300-0205 Child, staff, and household
member illness. (1) An early learning provider must observe
all children for signs of illness when they arrive at the early
learning program and throughout the day. Parents or guard-
ians of a child should be notified, as soon as possible, if the
child develops signs or symptoms of illness.

(2) If an early learning provider becomes ill, a licensee,
center director, assistant director, or program supervisor must
determine whether that person should be required to leave the
licensed early learning space.

(3) When a child becomes ill, an early learning provider
(or school nurse, if applicable) must determine whether the
child should be sent home or separated from others. A pro-
vider must supervise the child to reasonably prevent contact
between the ill child and healthy children.

(4) An ill child must be sent home or reasonably sepa-
rated from other children if:

(a) The illness or condition prevents the child from par-
ticipating in normal activities;

(b) The illness or condition requires more care and atten-
tion than the early learning provider can give;

(c) The required amount of care for the ill child compro-
mises or places at risk the health and safety of other children
in care; or

(d) There is a risk that the child's illness or condition will
spread to other children or individuals.

(5) Unless covered by an individual care plan or pro-
tected by the ADA, an ill child, staff member, or other indi-
vidual must be sent home or isolated from children in care if
he or she has:
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(a) A fever 101 degrees Fahrenheit for children over two
months (or 100.4 degrees Fahrenheit for an infant younger
than two months) by any method, and behavior change or
other signs and symptoms of illness (including sore throat,
earache, headache, rash, vomiting, diarrhea);

(b) Vomiting two or more times in the previous twenty-
four hours;

(c) Diarrhea where stool frequency exceeds two stools
above normal per twenty-four hours for that child or whose
stool contains more than a drop of blood or mucus;

(d) A rash not associated with heat, diapering, or an
allergic reaction;

(e) Open sores or wounds discharging bodily fluids that
cannot be adequately covered with a waterproof dressing or
mouth sores with drooling;

(f) Lice, ringworm, or scabies. Individuals with head
lice, ringworm, or scabies must be excluded from the child
care premises beginning from the end of the day the head lice
or scabies was discovered. The provider may allow an indi-
vidual with head lice or scabies to return to the premises after
receiving the first treatment; or

(g) A child who appears severely ill, which may include
lethargy, persistent crying, difficulty breathing, or a signifi-
cant change in behavior or activity level indicative of illness.

(6) At the first opportunity, but in no case longer than
twenty-four hours of learning that an enrolled child, staff
member, volunteer or household member has been diagnosed
by a health care professional with a contagious disease listed
in WAC 246-110-010(3), as now and hereafter amended, an
early learning provider must provide written notice to the
department, the local health jurisdiction, and the parents or
guardians of the enrolled children.

(7) An early learning provider must not take ear or rectal
temperatures to determine a child's body temperature.

(a) Providers must use developmentally appropriate
methods when taking infant or toddler temperatures (for
example, digital forehead scan thermometers or underarm
auxiliary methods);

(b) Oral temperatures may be taken for preschool
through school-age children if single-use covers are used to
prevent cross contamination; and

(¢) Glass thermometers containing mercury must not be
used.

(8) An early learning provider may readmit a child, staff
member, volunteer or household member into the early learn-
ing program area with written permission of a health care
provider or health jurisdiction stating the individual may
safely return after being diagnosed with a contagious disease
listed in WAC 246-110-010(3), as now and hereafter
amended.

NEW SECTION

WAC 170-300-0210 Immunizations and exempt chil-
dren. (1) Before attending an early learning program, a child
must be vaccinated against or show proof of acquired immu-
nity for the vaccine-preventable disease, pursuant to chapter
246-105 WAC, as now and hereafter amended. An early
learning provider may accept children without proof of vac-
cinations or immunity as otherwise indicated in this section.
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(2) An early learning provider must receive for each
enrolled child:

(a) A current and complete department of health certifi-
cate of immunization status (CIS) or certificate of exemption
(COE) or other department of health approved form, pursuant
to WAC 246-105-050, as now and hereafter amended; or

(b) A current immunization record from the Washington
state immunization information system (WA IIS).

(3) To accept a child who is not current with their immu-
nizations, an early learning provider must give written notice
to that child's parent or guardian stating the child may be
accepted if the immunizations are completed as soon as pos-
sible and:

(a) Prior to enrollment the parent or guardian provides
written proof the child is scheduled to be immunized; or

(b) The parent or guardian provides a signed and dated
statement detailing when the child's immunizations will be
brought up to date.

(4) An early learning provider must maintain and update
each child's records relating to immunizations or exemptions,
or plans to bring immunizations current. These records must
be available in the licensed space or easily accessible for
review by department licensors, health specialists, and health
consultants.

(5) An early learning provider may accept homeless or
foster children into care without the records listed in this sec-
tion if the child's family, case worker, or health care provider
offers written proof that he or she is in the process of obtain-
ing the child's immunization records.

(6) An early learning provider may exclude a child from
care according to the criteria listed in WAC 246-105-080, as
now and hereafter amended.

(7) If an outbreak of a vaccine-preventable disease
occurs within an early learning program, an early learning
provider must notify the parents or guardians of children
exempt from immunization for that disease and children
without vaccination documents. A provider may exclude the
child from the child care premises for the duration of the out-
break of that vaccine-preventable disease.

(8) An early learning provider may have a written policy
stating children exempted from immunization by their parent
or guardian will not be accepted into care unless that exemp-
tion is due to an illness protected by the ADA or WLAD or by
a completed and signed COE.

NEW SECTION

WAC 170-300-0215 Medication. (1) Managing medi-
cation. A medication management policy must include, but is
not limited to, safe medication storage, reasonable accommo-
dations for giving medication, mandatory medication docu-
mentation, and forms pursuant to WAC 170-300-0500.

(2) Medication training. An early learning provider
must not give medication to a child if the provider has not
successfully completed:

(a) An orientation about the early learning program's
medication policies and procedures;

(b) The department standardized training course in med-
ication administration that includes a competency assessment
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pursuant to WAC 170-300-0106(10) or equivalent training;
and

(c) If applicable, a training from a child's parents or
guardian (or an appointed designee) for special medical pro-
cedures that are part of a child's individual care plan. This
training must be documented and signed by the provider and
the child's parent or guardian (or designee).

(3) Medication administration. An early learning pro-
vider must not give medication to any child without written
and signed consent from that child's parent or guardian, must
administer medication pursuant to directions on the medica-
tion label, and using appropriate cleaned and sanitized medi-
cation measuring devices.

(a) An early learning provider must administer medica-
tion to children in care as follows:

(i) Prescription medication. Prescription medication
must only be given to the child named on the prescription.
Prescription medication must be prescribed by a health care
professional with prescriptive authority for a specific child.
Prescription medication must be accompanied with medica-
tion authorization form that has the medical need and the pos-
sible side effects of the medication. Prescription medication
must be labeled with:

(A) A child's first and last name;

(B) The date the prescription was filled;

(C) The name and contact information of the prescribing
health professional,

(D) The expiration date, dosage amount, and length of
time to give the medication; and

(E) Instructions for administration and storage.

(i) Nonprescription oral medication. Nonprescription
(over-the-counter) oral medication brought to the early learn-
ing program by a parent or guardian must be in the original
packaging.

(A) Nonprescription (over-the-counter) medication
needs to be labeled with child's first and last name and
accompanied with medication authorization form that has the
expiration date, medical need, dosage amount, age, and
length of time to give the medication. Early learning provid-
ers must follow the instructions on the label or the parent
must provide a medical professional's note; and

(B) Nonprescription medication must only be given to
the child named on the label provided by the parent or guard-
ian.

(iii) Other nonprescription medication: An early
learning provider must receive written authorization from a
child's parent or guardian and health care provider with pre-
scriptive authority prior to administering if the item does not
include age, expiration date, dosage amount, and length of
time to give the medication:

(A) Vitamins;

(B) Herbal supplements;

(C) Fluoride supplements;

(D) Homeopathic or naturopathic medication; and

(E) Teething gel or tablets (amber bead necklaces are
prohibited).

(iv) Nonmedical items. A parent or guardian must annu-
ally authorize an early learning provider to administer the fol-
lowing nonmedical items:
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(A) Diaper ointments (used as needed and according to
manufacturer's instructions);

(B) Sunscreen;

(C) Lip balm or lotion;

(D) Hand sanitizers or hand wipes with alcohol, which
may be used only for children over twenty-four months old;
and

(E) Fluoride toothpaste for children two years old or
older.

(v) An early learning provider may allow children to take
his or her own medication with parent or guardian authoriza-
tion. The early learning staff member must observe and doc-
ument that the child took the medication.

(vi) An early learning provider must not give or permit
another to give any medication to a child for the purpose of
sedating the child unless the medication has been prescribed
for a specific child for that particular purpose by a qualified
health care professional.

(b) Medication documentation (excluding nonmedical
items). An early learning provider must keep a current writ-
ten medication log that includes:

(1) A child's first and last name;

(i1) The name of the medication that was given to the
child;

(ii1) The dose amount that was given to the child;

(iv) Notes about any side effects exhibited by the child,;

(v) The date and time of each medication given or rea-
sons that a particular medication was not given; and

(vi) The name and signature of the person that gave the
medication.

(¢) Medication must be stored and maintained as directed
on the packaging or prescription label, including applicable
refrigeration requirements. An early learning provider must
comply with the following additional medication storage
requirements:

(i) Medication must be inaccessible to children;

(1) Controlled substances must be locked in a container
or cabinet which is inaccessible to children;

(iii) Medication must be kept away from food in a sepa-
rate, sealed container; and

(iv) External medication (designed to be applied to the
outside of the body) must be stored to provide separation
from internal medication (designed to be swallowed or
injected) to prevent cross contamination.

(d) An ecarly learning provider must return a child's
unused medication to that child's parent or guardian. If this is
not possible, a provider must follow the Food and Drug
Administration (FDA) recommendations for medication dis-
posal.

(e) An early learning provider must not accept or give to
a child homemade medication, such as diaper cream or sun-
screen.

NEW SECTION

WAC 170-300-0220 Bathroom space and toilet train-
ing. (1) An early learning provider must provide at least one
indoor bathroom in the licensed space that has the following:

(a) One working flush toilet.
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(i) Toilets must be an appropriate height and size for
enrolled children. A platform may be used to accommodate
the height and size of children. Platforms must be easily
cleanable and resistant to moisture and slipping.

(i1) Center early learning programs licensed after this
chapter becomes effective must have one working flush toilet
for every fifteen children and staff. A child in diapers does
not count for purposes of toilet calculations until the child
begins toilet training.

(iii) Toilets for staff may be located outside of licensed
space on the premises.

(b) One working sink and faucet.

(1) Sinks and faucets must be an appropriate height and
size for children. A platform may be used to accommodate
the height and size of children. Platforms must be easily
cleanable and resistant to moisture and slipping.

(i1) A faucet used for handwashing must provide warm
running water.

(ii1) Sinks and faucets must be located inside the bath-
room or immediately outside the bathroom.

(iv) Sinks and faucets for staff may be outside of
licensed space on the early learning premises.

(v) Water controls on bathroom sinks must be accessible
for the intended user.

(vi) Bathroom sinks must not be used as a drinking
source or for food preparation.

(vii) Center early learning programs must have one
working sink and faucet for every fifteen children and staff.

(¢) A means of providing privacy for children who
demonstrate the need for privacy while toileting;

(d) A toilet paper dispenser for each toilet that is appro-
priate for the height and size of children;

(e) An operable window or exhaust fan; and

(f) An easily cleanable floor.

(1) Floors must have a washable surface;

(i) Be resistant to moisture; and

(iii) Cleaned and disinfected daily, or more often as
needed.

(2) If an early learning program space is equipped with a
bathtub or shower, the provider must:

(a) Only give a bath or shower to a child with consent
from that child's parent or guardian;

(b) Only use the bath or shower:

(i) To clean a child after an accident, such as diarrhea or
vomiting; or

(i1) During overnight care hours.

(c) Ensure the area around a bathtub or shower is resis-
tant to slipping or equipped with a conveniently located grab
bar; and

(d) Keep the bathtub or shower inaccessible to children
when not in use by children (in center early learning pro-
grams only).

(3) An early learning provider must discuss toilet train-
ing procedures with that child's parent or guardian when a
child is ready for training. A provider must facilitate the toilet
training process by encouraging the child with:

(a) Positive reinforcement (which may not include food
items);

(b) Culturally sensitive methods;

(c) Developmentally appropriate methods; and
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(d) A toilet training routine developed in agreement with
the parent or guardian.

(4) An early learning provider may use a modified toilet
seat if it is cleaned and disinfected using a safe disinfectant at
least daily or more often if soiled.

(5) Toilet training equipment must be cleaned in a sink
not used for food preparation, handwashing, or clean up.

(a) A family home early learning program may use a
bathtub or multipurpose sink to clean toilet training equip-
ment unless it is used for food preparation.

(b) The sink, basin, or bathtub in a family home early
learning program used to clean toilet training equipment must
be cleaned and disinfected after each use with a safe disinfec-
tant.

(6) If a child is developmentally ready, and an early
learning provider uses a stand-up diapering procedure, it
must be done in the bathroom or a diaper changing area.

NEW SECTION

WAC 170-300-0221 Diaper changing areas and dis-
posal. (1) A center early learning provider must have a desig-
nated diaper changing area, including stand-up diapering, for
each classroom or for every age grouping of children who
require diapering. Only one diaper changing area is required
at a family home early learning provider.

(a) A diaper changing area must:

(i) Be separate from areas where food is stored, prepared,
or served;

(i1)) Have a sink with hot and cold running water, not
used for food preparation and clean up;

(iii) Have a sturdy surface or mat that:

(A) Is not torn or repaired with tape;

(B) Is washable;

(C) Has a moisture resistant surface that is cleanable; and

(D) Is large enough to prevent the area underneath the
diaper changing area from being contaminated with bodily
fluids.

(iv) Be on moisture resistant, washable material that hor-
izontally or vertically surrounds and extends at least two feet
from the diaper changing station and handwashing area; and

(v) Be uncluttered and not used for storage of any items
not used in diapering a child.

(b) An early learning provider must not leave a child
unattended on the diaper changing surface or mat during the
diaper changing process;

(c) An early learning provider must not use safety belts
on diaper changing tables because they are neither cleanable
nor safe; and

(d) An early learning provider must post an easily view-
able diaper changing procedure at each station and must fol-
low each step described in the procedure.

(2) If an early learning provider uses a diaper changing
station, the station must:

(a) Have a handwashing sink within arm's reach of, or be
readily accessible to, an early learning provider to prevent
cross contamination; and

(b) Be on moisture resistant, washable material that hor-
izontally or vertically surrounds and extends at least two feet

WSR 18-11-042

from the diaper changing station and handwashing area; and
either:

(1) A table or counter large enough to accommodate the
length of a child, with a protective barrier at least three and
one-half inches high on all sides from the surface the child
lays on; or

(i1) A wall mounted diaper changing station that meets
manufacturer guidelines and specifications in addition to the
requirements of this section.

(3) If an early learning provider uses reusable or cloth
diapers, the diapers must:

(a) Not be rinsed;

(b) Be placed in a securely sealed moisture impervious
bag;

(c) Be stored in a separate disposal container; and

(d) Be delivered to a commercial laundry service or
given to the child's parent or guardian at least daily.

(4) An early learning provider must provide a container
designated for disposing of soiled diapers and diapering sup-
plies only. The diaper disposal container must be:

(a) Hands-free and covered with a lid to prevent cross
contamination;

(b) Lined with a disposable plastic trash bag; and

(c) Within arm's length of the diaper changing area.

NEW SECTION

WAC 170-300-0225 Pets and animals. (1) An early
learning provider may have pets or other animals on the early
learning program premises.

(2) If an early learning provider keeps pets or animals on
the early learning program premises:

(a) The provider must have and follow a pet and animal
policy; and

(b) Provide written notice to children's parents and
guardians.

(3) Pets or other animals that have contact with children
must:

(a) Have all required vaccinations, pursuant to local and
county regulations;

(b) Show no signs of illness, disease, worms, or para-
sites. If these symptoms appear, the pet or animal must be
removed from the licensed space until appropriately treated
for the condition; and

(¢) Be nonaggressive. If the pet or animal exhibits
aggressive behavior, the pet or animal must be removed from
the licensed space.

(4) An early learning provider must:

(a) Make reptiles and amphibians that are not part of the
early learning program or activities inaccessible to enrolled
children due to the risk of salmonella or other diseases;

(b) Require that chickens, ducks, turkeys, doves,
pigeons, or other birds are caged, cooped, or penned outside
early learning program space when children are in care, at a
distance that prevents children from having direct access to
the enclosures or waste;

(c) Cage indoor birds;

(d) Prevent debris from spilling out of a container or
cage used for pets and animals, if applicable;
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(e) Not allow pets and animals in the kitchen during food
preparation and ensure pets and animals do not come into
contact with food, food preparation, or serving areas while
food is served;

(f) Not use a sink that is used for cleaning food or uten-
sils to clean pet supplies;

(g) Not allow animals in rooms or areas typically used by
infants or toddlers (center early learning programs only); and

(h) Store pet and animal medication separate from
human medication.

(5) An early learning provider must require:

(a) Animals and pets to go to the bathroom outdoors if
the animals do not have a designated indoor litter area. The
designated outdoor area must be inaccessible to children in
care;

(b) Pet containers and cages to be cleaned and disin-
fected at least weekly, or more often if needed;

(c) Litter boxes to be kept inaccessible to children and
cleaned daily;

(d) Animal waste and litter to be disposed of as soon as
possible and the area disinfected;

(e) Animal waste to be inaccessible to children;

(f) Animal waste to be disposed of in a manner that pre-
vents children from coming into contact with the waste mate-
rial;

(g) Animal waste, including fish tank water, must be dis-
posed of in unlicensed space or toilets or custodial sinks. Toi-
lets and custodial sink areas must be washed, rinsed, and dis-
infected after disposal; and

(h) Indoor and outdoor play space to be cleaned and dis-
infected where animal or bird waste or vomit is present. This
must be done as soon as possible or prior to access by chil-
dren.

NEW SECTION

WAC 170-300-0230 First-aid supplies. (1) An early
learning provider must keep a complete first-aid kit in the
licensed space, on any off-site trip, and in a vehicle used to
transport children in care. A first-aid kit must:

(a) Be stored in a location that is easily accessible to
staff;

(b) Be inaccessible to children;

(c) Be separate from food or chemicals;

(d) Be kept clean and sanitary;

(e) Be stored in a manner that prevents contamination;
and

(f) Have sufficient supplies for the number of enrolled
children and staff consistent with the early learning program's
licensed capacity, or sufficient supplies for each room in the
licensed space.

(2) A first-aid kit must include:

(a) Disposable nonporous protective nonlatex gloves;

(b) Adhesive bandages of various sizes;

(c) Small scissors;

(d) Tweezers;

(e) An elastic wrapping bandage;

(f) Sterile gauze pads;

(g) Ice packs;
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(h) A disposable or mercury free thermometer that uses
disposable sleeves, or is cleaned and sanitized after each use;

(i) A sling, or a large triangular bandage;

(j) Adhesive tape;

(k) A CPR barrier with a one-way valve or both an adult
and pediatric CPR mask with a one-way valve;

(1) A current first-aid manual; and

(m) Hand sanitizer (for adult use only).

NEW SECTION

WAC 170-300-0236 Safe drinking water. (1) An early
learning program's drinking water must:

(a) Be offered multiple times throughout the day and be
readily available to children at all times;

(b) Be offered in outdoor play areas, in each classroom
for centers, and in the licensed space for family homes;

(c) Be served in a manner that prevents contamination;

(d) Not be obtained from a handwashing sink used with
toileting or diapering; and

(e) Be served fresh daily or more often as needed.

(2) Drinking fountains at an early learning program
must:

(a) Not be attached to handwashing sinks or disabled;

(b) Not be located in bathrooms;

(c) Not be a "bubble type" fountain (the water flow must
form an arch);

(d) Be cleaned and sanitized daily, or more often as
needed; and

(e) Be located above water impervious flooring.

CLEANING AND SANITATION

NEW SECTION

WAC 170-300-0240 Clean and healthy environment.
(1) Early learning program premises and program equipment
must be clean and sanitary.

(2) Hard surfaces in early learning programs including,
but not limited to, floors (excluding carpet), walls, counters,
bookshelves, and tables must be smooth and easily cleanable.

(a) A cleanable surface must be:

(1) Designed to be cleaned frequently and made of sealed
wood, linoleum, tile, plastic, or other solid surface materials;

(i) Moisture resistant; and

(iii) Free of chips, cracks, and tears.

(b) An early learning provider must have at least twenty-
four inches of moisture resistant and cleanable material or
barrier around sinks, drinking fountains, and toilets.

(¢) An carly learning provider must clean all surfaces
before sanitizing or disinfecting. Surfaces must be cleaned
with a soap and water solution or spray cleaner and rinsed. If
using a spray cleaner, directions on the label must be fol-
lowed.

(d) Aerosol sprays and air fresheners must not be used
during child care hours.

(e) If a bleach solution is used for sanitizing or disinfect-
ing, an early learning provider must use one that is fragrance-
free and follow department of health's current guidelines for
mixing bleach solutions for child care and similar environ-
ments.



Washington State Register, Issue 18-11

(f) If an early learning provider uses a product other than
bleach, including wipes, to sanitize or disinfect, the product
must be:

(i) Approved by the department prior to use;

(1) Used by trained staff only;

(iii) Registered with the EPA and have safety data sheets
(SDSs) available;

(iv) Used in accordance with the manufacturer's label,
which must include:

(A) Directions for use;

(B) A description of the safety precautions, procedures,
and equipment that must be used for mixing the substitute
product concentration, if applicable;

(C) A description of the safety precautions and proce-
dures if the substitute product contacts skin or is inhaled, if
applicable; and

(D) A description of the procedures and safety precau-
tions for rinsing cleaned areas and cleaning equipment, if
applicable.

(v) Labeled as safe to use on food surfaces if the product
will be used to sanitize:

(A) Food contact surfaces; or

(B) Items such as eating utensils or toys used by the child
or put into the child's mouth; and

(vi) Fragrance-free.

NEW SECTION

WAC 170-300-0241 Cleaning schedules. (1) An early
learning provider must develop and follow a cleaning sched-
ule that includes:

(a) Food preparation areas, tables and chairs, high chairs,
and food service counters, which must be cleaned and sani-
tized before and after each meal and snack with single use
paper towels or one-time use wiping cloths;

(b) Eating utensils, bottles, drinking equipment, and
dishes, which must be cleaned and sanitized after each use;

(c) Pacifiers, which:

(i) Must be cleaned and sanitized after each use by wash-
ing and boiling the pacifier or washing the pacifier in the
dishwasher; or

(i) May be reused by an individual child if they have
been rinsed after each use and stored in a device or container
that prevents contamination. Both the pacifier and the storage
device or container must be cleaned and sanitized daily;

(d) Appliances used to prepare food, which must be
cleaned after each use and sanitized daily or more often as
needed;

(e) Refrigerators and freezers, which must be cleaned
and sanitized monthly or more often as needed;

(f) Toys, which must be cleaned and sanitized as follows:

(1) Infant and toddler toys must be cleaned and sanitized
at least daily or more often as needed;

(i1) All other toys must be cleaned and sanitized weekly
or more often as needed; and

(iii) When a toy comes into contact with a child's mouth
or bodily fluids it must be removed from use until it can be
cleaned and sanitized prior to reuse; and

(g) Furniture and equipment, which must be cleaned
monthly or more often as needed.
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(2) Machine washable clothes provided by the early
learning program must be laundered as needed.

(3) Sleeping equipment must be:
(a) Cleaned and sanitized after each use if used by more
than one child; or

(b) Cleaned and sanitized weekly or more often as
needed if assigned to only one child.

(4) Bedding must be:

(a) Laundered and sanitized after each use if used by
more than one child; or

(b) Laundered and sanitized weekly or more often as
needed if assigned to only one child.

(5) Sinks that are not used for handwashing after toilet-
ing, diapering, or food preparation must be cleaned and sani-
tized daily or more often as needed.

(6) Toileting and diaper changing areas including, but
not limited to, toilets, counters, sinks, and floors must be
cleaned and disinfected daily or more often as needed.

(7) Diaper changing tables and changing pads must be
cleaned and disinfected between children, even if using a
nonabsorbent covering that is discarded after each use.

(8) Garbage cans and receptacles must be emptied on a
daily basis and cleaned and disinfected as needed.

(9) Diaper receptacles must be emptied, cleaned, and dis-
infected daily or more often as needed. Contents of a diaper
receptacle must be removed from the licensed space, and
replaced with a new liner at least daily or more often if odor
is present.

(10) Floors must be cleaned by either sweeping or vacu-
uming at least once per day or more often as needed. Mois-
ture resistant flooring must be cleaned and sanitized at least
once per day or more often as needed.

(11) Large area rugs or installed carpet must be cleaned
at least once every six months, or when visible dirt or stains
are present, using a carpet shampoo machine, steam cleaner,
or other method that minimizes the exposure of children in
care to pathogens and allergens.

(a) An early learning provider must not use dry sham-
poos or dry chemical sanitizers or disinfectants, unless
approved by the department.

(b) If caring for infants, a provider must either place a
safe and clean material over large rugs or carpet, or clean rugs
or carpet at least once per month or more often if visible
stains are present.

(12) Small area rugs must be shaken outdoors or vacu-
umed daily, and laundered as needed.

(13) Carpets or area rugs soiled with bodily fluids must
be cleaned and disinfected with high heat or an EPA regis-
tered product. An early learning provider must limit exposure
to blood and body fluids during cleanup.

(14) Children must not:

(a) Be present when carpets are cleaned or vacuumed
unless the provider is spot vacuuming, the vacuum has a
HEPA filter, and children are not within the immediate area;
or

(b) Use or play on or near carpet areas until dry.
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NEW SECTION

WAC 170-300-0245 Laundry and equipment. (1)
Laundry and laundry equipment at an early learning program
must be inaccessible to children and separated from areas
where food is prepared to prevent cross contamination.

(2) Dirty or soiled laundry must be:

(a) Kept separate from clean laundry;

(b) Cleaned with laundry soap or detergent;

(c) Rinsed; and

(d) Sanitized:

(1) With bleach or a similar sanitizer registered by the
EPA; or

(i1) By using a "sanitize" setting on a washing machine or
dryer that reaches at least 140 degrees Fahrenheit.

(3) A dryer must be vented to the outside of the building
or following the manufacturer's specifications.

NEW SECTION

WAC 170-300-0250 Private septic systems. (1) If an
early learning program is served by a private septic system,
the septic system must be designed, constructed, and main-
tained in accordance with state and local health jurisdiction
requirements.

(a) A private septic system must be inspected by a septic
system maintenance service provider approved by the local
health jurisdiction and monitored on a routine basis. Any
deficiencies noted in an inspection report must be corrected
with the necessary permits and inspections.

(b) The most recent private septic system pumping and
inspection records must be kept on the licensed premises or in
the program's administrative office.

(c) If an early learning provider does not have the docu-
mentation described in (b) of this subsection, the provider
must obtain from the state, local health jurisdiction, or a
department approved private company such documentation
within six months of the date this section becomes effective.

(d) An early learning provider must notify the depart-
ment and local health jurisdiction if there is a problem, con-
cern, or malfunction with a private septic system.

(e) If a private septic system problem, concern, or mal-
function interferes with the proper care of children and an
approved alternative is not available, the state, local health
jurisdiction, or department may require an early learning pro-
gram to close until the system is inspected, repaired, and
approved by the local health jurisdiction.

(2) Pursuant to WAC 170-300-0146(2), playground
design must not:

(a) Interfere with access to or the operation of a private
septic system, including a private septic system's drain field
and tanks; or

(b) Be located or placed in a way that impacts the private
septic system's drain field or tanks as determined by local
officials.

NEW SECTION

WAC 170-300-0255 Pest control. (1) An early learning
provider must take appropriate steps to safely prevent or con-
trol pests that pose a risk to the health and safety of adults and
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children in and around the licensed space. Pest control steps
must include:

(a) Prevention. A provider must take steps to prevent
attracting pests including, but not limited to, identifying and
removing food and water sources that attract pests.

(b) Inspection. Indoor and outdoor areas in and around
the licensed space must be inspected for evidence of pests. A
provider must document the date and location if evidence is
found.

(c) Identification. Pests found in the licensed space
must be identified and documented so the pest may be prop-
erly removed or exterminated.

(d) Management. A provider must document steps
taken to remove or exterminate the pests if found in the
licensed space.

(e) Notification. If pesticides are used, the early learning
provider must notify the parents or guardians of enrolled chil-
dren what pesticide will be applied and where it will be
applied no less than forty-eight hours before application,
unless in cases of emergency (such as a wasp nest).

(f) Application. Pesticide must be applied to early learn-
ing program space when children are not present. When pes-
ticide is applied, center providers must comply with chapter
17.21 RCW and family home providers must comply with the
pesticide manufacturer's instructions.

(2) An early learning provider must have a pest control
policy that emphasizes prevention and natural, nonchemical,
low-toxicity methods where pesticides or herbicides are used
as a last resort (i.e., integrated pest management).

NEW SECTION

WAC 170-300-0260 Storage of hazardous and main-
tenance supplies. (1) An early learning provider must ensure
all poisonous or dangerous substances including, but not lim-
ited to, fuels, solvents, oils, laundry, dishwasher, other deter-
gents, sanitizing products, disinfectants and items labeled
"keep out of reach of children" are stored:

(a) In a location that is inaccessible to children;

(b) Separate and apart from food preparation areas, food
items, and food supplies;

(c) In their original containers or clearly labeled with the
name of the product if not in the original container; and

(d) In compliance with the manufacturer's directions
(including, not storing products near heat sources).

(2) Storage areas and storage rooms must:

(a) Be inaccessible to children;

(b) Have locking doors or other methods to prevent child
access;

(c) Have moisture resistant and easily cleanable floors;

(d) Have a designated maintenance or janitorial utility
sink, or another method to dispose of wastewater (kitchen
sinks must not be used for disposal of wastewater); and

(e) Be kept clean and sanitary.

(3) Center early learning program space with storage
areas and rooms that contain chemicals, utility sinks, or wet
mops must be ventilated to the outdoors with an exterior win-
dow or mechanical ventilation to prevent the buildup of
odors, fumes, or other hazards.
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(4) Family home providers must store and maintain
chemicals and wet mops in a manner that minimizes the
buildup of odors, fumes, or other hazards.

(5) Saws, power tools, lawn mowers, toilet plungers, toi-
let brushes, and other maintenance and janitorial equipment
must be inaccessible to children.

SLEEP AND REST

NEW SECTION

WAC 170-300-0265 Sleep, rest, and equipment. (1)
An early learning provider must offer a supervised daily rest
period for children preschool age and younger who remain in
care for more than six hours per day, or who show a need for
rest.

(2) An early learning provider must provide quiet activi-
ties for children who do not require rest. Quiet activities must
be minimally disruptive to sleeping children.

(3) An early learning provider must communicate a
child's sleep needs and patterns with that child's parent or
guardian.

(4) An early learning provider must not place children
directly on the floor to rest or sleep.

(5) For children not using cribs or playpens, an early
learning provider must provide developmentally appropriate
mats, cots, or other sleep equipment made of water resistant
material that can be cleaned and sanitized.

(6) Mats, cots, and other sleep equipment used in an
early learning program must be:

(a) In good condition, have no tears or holes, and have no
repairs with tape;

(b) Cleaned, sanitized, and air dried at least once per
week or more often as needed if used by only one child, or
after each use if used by more than one child; and

(c) Stored so sleeping surfaces are not touching each
other unless cleaned and sanitized after each use.

(7) Floor mats designed for sleeping and mattresses must
be at least one inch thick.

(8) Floor mats must be spaced apart from other floor
mats, cots, and mattresses to reduce germ exposure and allow
early learning providers' access to each child during sleep
time as follows:

(a) There must be at least eighteen inches on each side
between each floor mat, cot, or mattress; and

(b) Floor mats, cots, and mattresses must be arranged so
children are head to toe, or toe to toe.

(9) Each child's bedding must:

(a) Have a clean sheet or blanket to cover the sleeping
surface and a clean blanket for the child that is suitable given
the child's size and room temperature;

(b) Be laundered weekly or more often if soiled, or laun-
dered daily if used by more than one child; and

(c) Be stored separately from bedding used by another
child, unless it is cleaned and sanitized after each use.

(10) An early learning provider must not allow children
less than six years of age to use loft style beds or upper bunks
of bunk beds.
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NEW SECTION

WAC 170-300-0270 Overnight care. (1) An early
learning provider must be approved by the department to pro-
vide overnight care between nine o'clock at night and five
o'clock in the morning when any enrolled child sleeps for
three or more hours at the program.

(2) If approved by the department to provide overnight
care, an early learning provider must supply every child an
individual bed or other sleep equipment that:

(a) Is safe and in good working condition;

(b) Is made of moisture resistant material that can be
cleaned and sanitized;

(c) Meets the child's developmental needs; and

(d) Is stored so sleeping surfaces are not touching each
other unless cleaned and sanitized after each use.

(3) Each child's bedding must:

(a) Have a clean sheet or blanket to cover the sleeping
surface and a clean cover for the child except for infants;

(b) Be laundered weekly or more often if soiled. Bedding
must be laundered daily if used by different children; and

(c) Be stored separately from bedding used by another
child, unless it is cleaned and sanitized after each use.

(4) An early learning provider must:

(a) Supervise children until they are asleep, except where
children demonstrate the need for privacy to change clothes
and can safely do so; and

(b) Have department approval prior to using night
latches, deadbolts, or security chains.

(5) An early learning provider who sleeps while children
are in overnight care must:

(a) Have written permission and documentation that par-
ents are aware that the provider is sleeping while their chil-
dren are in care and have read the facilities policies and pro-
cedures for overnight care;

(b) Stay awake until all children are asleep or returning
to sleep;

(c) Remain on the same floor level as sleeping children
at all times;

(d) Sleep in the same room with infants and toddlers;

(e) Be physically available and responsive, available to
immediately respond to a child's needs;

(f) Have alarms to alert them if a child should leave the
room;

(g) Have monitoring devices to assist in hearing and vis-
ibly checking on children in each room used for sleeping; and

(h) Be awake for the arrival and departure of each child
in overnight care.

(6) An early learning provider who accepts infants for
overnight care must comply with all safe sleep rules pursuant
to WAC 170-300-0291 for at least the first fifteen nights a
new infant is enrolled in that program. A provider may sleep
while the infant sleeps during overnight care if:

(a) The provider continues to comply with WAC 170-
300-0291 (1)(b), (¢), (), (g), (h), (i) and (2);

(b) Once that provider has become familiar with the
sleep routines and patterns of that infant; and

(c) The provider has observed no apparent health or
safety risks while the infant sleeps.
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INFANT AND TODDLER

NEW SECTION

WAC 170-300-0275 Infant and toddler care. (1) An
early learning program may care for infants if the department
inspects the program space and approves care for infants:

(a) Prior to issuing the program its license; or

(b) Prior to caring for infants if the program has not pre-
viously done so.

(2) An early learning provider working directly with
infants must complete the department required infant safe
sleep training pursuant to WAC 170-300-0106(8).

(3) An early learning provider must not use or allow the
use of wheeled baby walkers.

(4) A center early learning provider licensed to care for
any infant shall employ or contract with a child care health
consultant to provide health consultation to support the prac-
tices of staff working with infants and to support the needs of
individual infants.

(5) A center early learning provider shall enter into a
department approved written agreement for services with a
child care health consultant.

(a) The child care health consultant must be a currently
licensed registered nurse who:

(i) Has worked in pediatrics or public health in the past
five years or has taken or taught classes in pediatric nursing
at the college level in the past five years;

(i1) Has experience with state licensing and public health
requirements; and

(iii) Attests in writing to knowledge and experience suf-
ficient to provide service consistent with the health consul-
tant competencies described in the most current version of
Caring for Our Children.

(b) The child care health consultant must be available, or
make available a designee who meets the requirements of
subsection (2)(a) of this section, for consultation by phone as
needed.

(6) A center early learning provider shall ensure that the
child care health consultant:

(a) Conducts at least one on-site visit monthly, if an
infant is enrolled, during which the consultant:

(i) Observes and assesses staff knowledge of infant
health, development, and safety and offers support through
training, consultation, or referral;

(i1) Observes and assesses classroom health practices
including, but not limited to, infection control including
cleaning, sanitizing, and disinfecting, and provides technical
assistance to correct any practices of concern;

(iii) Observes and assesses behavior, development, and
health status of individual infants in care and makes recom-
mendations to staff or parents or guardians including if fur-
ther assessment is recommended, as requested or otherwise
determined appropriate.

(b) Provides a dated, signed, written summary to the
early learning provider for each visit that includes topics dis-
cussed with parents or staff, any areas of concern related to
discussion, observation, assessment, or screening outcomes;
and

(c) Reports each visit to the department.
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(7) A center early learning provider must keep on-site a
copy of the child care health consultant's written reports
along with any notes, recommended follow up, and any
actions taken to address concerns identified.

(8) If a center early learning provider is unable to inde-
pendently employ or contract with a child care health consul-
tant within thirty calendar days of enrolling an infant, the pro-
vider shall contact the department for assistance. The depart-
ment shall assist the provider obtain the services of a child
care health consultant or may grant a waiver until the services
can be secured.

NEW SECTION

WAC 170-300-0280 Bottle preparation. (1) An early
learning provider may allow parents to bring from home
filled bottles clearly labeled with the date and infant's first
and last name for daily use. Bottles must be immediately
refrigerated.

(2) A bottle preparation area must:

(a) Include a sink; and

(b) Be located at least eight feet from any diaper chang-
ing tables or counters and sinks used for diaper changing; or

(c) Be physically separated from the diaper changing
area by means of a barrier to prevent cross contamination. If
a barrier is used, it must be:

(i) Smooth and easily cleanable;

(ii) Sealed, if made of wood;

(iii) Moisture resistant;

(iv) Extend at least twenty-four inches in height from the
counter or changing surface; and

(v) Solid without cracks, breaks or separation.

(3) To prepare bottles, an early learning provider must:

(a) Clean bottles and nipples before use using warm
soapy water and a bottlebrush and sanitize by boiling in hot
water for one minute, or pursuant to WAC 170-300-0198;

(b) Clean and sanitize the sink used for preparing bottles;

(c) Obtain water from a sink used for bottle or food
preparation only, or from another approved source, such as
bottled water. Water from a handwashing or diaper changing
sink may not be used for bottle preparation;

(d) Use bottles and nipples in good repair (with no
cracks);

(e) Use glass or stainless steel bottles, or use plastic bot-
tles labeled with "1," "2," "4," or "5" on the bottle. A plastic
bottle must not contain the chemical bisphenol-A or phthal-
ates;

(f) Prepare infant formula according to manufacturer's
directions and never serve infant formula past the expiration
date on the container;

(g) Not heat a bottle in a microwave;

(h) Warm bottles under running warm water, in a con-
tainer of water, or in a bottle warmer;

(1) Keep bottle nipples covered if bottles are prepared
ahead;

(j) Store prepared and unserved bottles in the refrigera-
tor;

(k) Not allow infants or toddlers to share bottles or cups
when in use; and
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(1) Throw away contents of any formula bottle not fully
consumed within one hour (partially consumed bottles must
not be put back into the refrigerator).

NEW SECTION

WAC 170-300-0281 Breast milk. (1) When a parent or
guardian provides breast milk, an early learning provider
must:

(a) Immediately refrigerate or freeze the breast milk;

(b) Label the breast milk container with the child's first
and last name and the date received;

(c) Store frozen breast milk at zero degrees Fahrenheit or
less, and in a closed container to prevent contamination; and

(d) Keep frozen breast milk for no more than thirty days
upon receipt and return any unused frozen breast milk to the
parent after thirty days.

(2) Frozen breast milk must be kept in the refrigerator at
a temperature of 39 degrees Fahrenheit for up to twenty-four
hours after thawed.

(3) Thawed breast milk that has not been served within
twenty-four hours must be labeled "do not use" and returned
to the parent or guardian.

(4) An early learning provider must return any unused
refrigerated, not been previously frozen, bottles or containers
of breast milk to the parent at the end of the child's day, or
label "do not use."

(5) An early learning provider must thaw frozen breast
milk in the refrigerator, under warm running water, in a con-
tainer with warm water, or in a bottle warmer.

(6) An early learning provider must not thaw or heat
breast milk in a microwave oven or on the stove.

(7) An early learning provider must obtain parental con-
sent prior to feeding infant formula to an otherwise breastfed
infant.

NEW SECTION

WAC 170-300-0285 Infant and toddler nutrition and
feeding. (1) An early learning provider must have and follow
written policies on providing, preparing, and storing breast
milk or infant formula and food.

(2) After consulting a parent or guardian, an early learn-
ing provider must implement a feeding plan for infants and
toddlers that includes:

(a) A plan to support the needs of a breastfeeding mother
and infant by:

(i) Providing an area for mothers to breastfeed their
infants; and

(i) Providing educational materials and resources to
support breastfeeding mothers.

(b) Feeding infants and toddlers when hungry according
to their nutritional and developmental needs, unless medi-
cally directed;

(c) Serving only breast milk or infant formula to an
infant, unless the child's health care provider offers a written
order stating otherwise; and

(d) When bottle feeding, an early learning provider must:

(1) Test the temperature of bottle contents before feeding
to avoid scalding or burning the child's mouth;
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(i1) Hold infants and, when developmentally appropriate,
toddlers to make eye contact and talk to them;

(iii) Stop feeding the infant or toddler when he or she
shows signs of fullness; and

(iv) Not allow infants or toddlers to be propped with bot-
tles or given a bottle or cup when lying down.

(e) Transitioning a child to a cup only when develop-
mentally appropriate;

(f) Introducing age-appropriate solid foods no sooner
than four months of age, based on an infant's ability to sit
with support, hold his or her head steady, close his or her lips
over a spoon, and show signs of hunger and being full, unless
identified in written food plan pursuant to WAC 170-300-
0190 or written medical approval;

(g) Not adding food, medication, or sweeteners to the
contents of a bottle unless a health care provider gives written
consent;

(h) Not serving one hundred percent juice or any sweet-
ened beverages (for example, juice drinks, sports drinks, or
tea) to infants less than twelve months old, unless a health
care provider gives written consent, and helping prevent
tooth decay by only offering juice to children older than
twelve months from a cup;

(1) Increasing the texture of the food from strained, to
mashed, to soft table foods as a child's development and skills
progress between six and twelve months of age. Soft foods
offered to older infants should be cut into pieces one-quarter
inch or smaller to prevent choking;

(j) Allowing older infants or toddlers to self-feed soft
foods from developmentally appropriate eating equipment;

(k) Placing infants or toddlers who can sit up on their
own in high chairs or at an appropriate child-size table and
chairs when feeding solid foods or liquids from a cup, and
having an early learning provider sit with and observe each
child eating. If high chairs are used, each high chair must:

(i) Have a base that is wider than the seat;

(i) Have a safety device, used each time a child is seated,
that prevents the child from climbing or sliding down the
chair;

(iii) Be free of cracks and tears; and

(iv) Have a washable surface.

(1) Not leaving infants or toddlers more than fifteen min-
utes in high chairs waiting for meal or snack time, and remov-
ing a child as soon as possible once he or she finishes eating;

(m) Preventing infants or toddlers from sharing the same
dish or utensil;

(n) Not serving any uneaten food from the serving con-
tainer after the intended meal; and

(o) Not serving food to infants or toddlers using polysty-
rene foam (styrofoam) cups, bowls, or plates.

NEW SECTION

WAC 170-300-0290 Infant and toddler sleep, rest,
and equipment. (1) For infants, an early learning provider
must supply a single level crib, playpen, or other develop-
mentally appropriate sleep equipment. Providers must not
use sofas, couches, or adult-sized or toddler beds for infant
sleeping.
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(2) For toddlers, an early learning provider must supply
a single level crib, playpen, toddler bed, or other develop-
mentally appropriate sleep equipment. An early learning pro-
vider must allow toddlers to follow their own sleep patterns.

(3) Sleep equipment not covered in WAC 170-300-0265
must:

(a) Be approved by CPSC or ASTM International Safety
Standards for use by infants and toddlers;

(b) Cribs must have a certificate of compliance, sticker,
or documentation from the manufacturer or importer stating
the crib meets 16 C.F.R. 1219 and 1220;

(c) Have a clean, firm, and snug-fitting mattress
designed specifically for the particular equipment;

(d) Have a tight-fitted sheet that is designed for the sleep
equipment;

(e) Have a moisture resistant and easily cleaned and san-
itized mattress, if applicable. The mattress must be free of
tears or holes and not repaired with tape;

(f) The sheet must be laundered at least weekly or more
often, such as between uses by different children or if soiled;

(g) Cribs and playpens arranged side by side must be
spaced at least thirty inches apart; and

(h) Cribs and playpens placed end to end must have a
moisture resistant and easily cleanable solid barrier if spaced
closer than thirty inches.

(4) An early learning provider must immediately remove
sleeping children from car seats, swings, or similar equip-
ment not designed for sleep unless doing so would put
another enrolled child at risk.

(5) An early learning provider must consult with a child's
parent or guardian before that child is transitioned from
infant sleeping equipment to other sleep equipment.

(6) An early learning provider must transition children
who are able to climb out of their sleeping equipment to
developmentally appropriate sleep equipment. When parents
do not agree with transitioning, the provider and parent will
cocreate a transition plan.

NEW SECTION

WAC 170-300-0295 Infant and toddler programs
and activities. (1) An early learning provider must support
each infant and toddler's culture, language, and family.

(2) An early learning provider must ensure an adequate
supply of age and developmentally appropriate program
materials and equipment for infants and toddlers. Materials
and equipment must meet individual, developmental, and
cultural needs of children in care, and must be:

(a) Clean and washable or disposable;

(b) Nonpoisonous, free of toxins, and meet ASTM D-
4236 labeling requirements for chronic health hazards;

(c) Large enough to prevent swallowing or choking;

(d) Safe and in good working condition;

(e) Child size;

(f) Accommodating to a range of abilities and special
needs of enrolled children, if applicable;

(g) Accessible for children to find, use, and return inde-
pendently; and
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(h) Removed from the early learning premises as soon as
a provider becomes aware an item has been recalled by
CPSC.

NEW SECTION

WAC 170-300-0296 Infant and toddler development.
(1) An early learning provider must expose infants and tod-
dlers to a developmentally appropriate curriculum.

(2) Developmentally appropriate curriculum may
include, but is not limited to:

(a) Developing infant and toddler language and commu-
nication by:

(i) Talking and listening to children, encouraging soft
infant sounds, naming objects, feelings, and desires, and
describing actions;

(i1) Giving individual attention to children when needed;

(iii) Playing and reading with children;

(iv) Mirroring similar infant sounds and sharing a child's
focus of attention;

(v) Communicating throughout the day and during feed-
ing, changing, and cuddle times; and

(vi) Providing materials and equipment that promote lan-
guage development and communication such as soft books,
interactive storybook reading, rhymes and songs, and finger
puppets.

(b) Developing infant and toddler physical and cognitive
abilities by:

(1) Allowing each infant actively supervised tummy time
throughout the day when the infant is awake;

(i1) Providing infants and toddlers freedom to explore
and learn on their own on the floor;

(iii) Providing infants and toddlers access to active out-
door playtime. An early learning provider must enforce sun
safety precautions for infants younger than six months old by
keeping them out of the direct sunlight and limiting sun expo-
sure when ultraviolet rays are strongest (typically from 10:00
a.m. to 2:00 p.m.); and

(iv) Encouraging infants and toddlers to play, crawl, pull
up, and walk by using materials and equipment that pro-
motes:

(A) Physical and cognitive activities, for example rattles,
grasping and reaching toys, busy boxes, nesting cups, small
push and pull toys, riding toys, balls, squeezable toys, books,
dolls, press-together blocks, and limited use of equipment
such as bouncers, swings, or boppies; and

(B) Spatial and numeracy understanding, for example
counting toys, soft blocks and toys with different sizes such
as measuring cups or spoons, and toys with different shapes
and colors to help introduce sorting and categorization.

(c) Developing infant and toddler social and emotional
abilities by:

(i) Providing social contact with infants and toddlers in
addition to time spent feeding, diapering and bathing by play-
ing with children, naming and acknowledging emotions, and
encouraging peer interaction;

(i1) Immediately investigating cries or other signs of dis-
tress;

(iii) Providing comfort to an upset or hurt child;
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(iv) Positively responding to a child's verbal and nonver-
bal cues;

(v) Intervening during negative peer interactions such as
when a child grabs other children's toys, pulls hair, or bites;

(vi) Providing physical stimulation through holding,
cuddling, rocking, talking, singing, playing, carrying, and
changing positions; and

(vii) Providing materials and equipment that promote
social and emotional activities such as pictures of children
and adults exhibiting different emotions, pictures of infants
and family members, dolls and soft toys, rattles, music, and
dancing scarves.

INTERACTIONS AND CURRICULUM

Learning Supports

NEW SECTION

WAC 170-300-0300 Individual care plan. (1) An early
learning provider must develop an individual care plan for
each child with special needs and must notify the department
when a child with special needs is enrolled or identified in the
early learning program. Plans and documentation required
under this section must:

(a) Meet the requirements of this section;

(b) Be available for department review;

(c) Have written permission from a child's parent or
guardian stating that a visiting health professional may pro-
vide services to the child at the early learning program, if
applicable;

(d) Have verification that early learning program staff
involved with a particular child has been trained on imple-
menting the individual care plan for that child, if applicable;

(e) Be updated annually or when there is a change in the
child's special needs; and

(f) Be kept in the child's file.

(2) The individual care plan must be signed by the parent
or guardian and may be developed using a department pro-
vided template.

(a) The individual care plan must contain:

(1) The child's diagnosis, if known;

(i1) Contact information for the primary health care pro-
vider or other relevant specialist;

(iii) A list of medications to be administered at scheduled
times, or during an emergency along with descriptions of
symptoms that would trigger emergency medication;

(iv) Directions on how to administer medication;

(v) Allergies;

(vi) Food allergy and dietary needs, pursuant to WAC
170-300-0186;

(vii) Activity, behavioral, or environmental modifica-
tions for the child;

(viii) Known symptoms and triggers;

(ix) Emergency response plans and what procedures to
perform; and

(x) Suggested special skills training, and education for
early learning program staff, including specific pediatric first
aid and CPR for special health care needs.
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(b) An early learning provider must have supporting doc-
umentation of the child's special needs provided by the child's
licensed or certified:

(i) Physician or physician's assistant;

(i1) Mental health professional;

(iii) Education professional;

(iv) Social worker with a bachelor's degree or higher
with a specialization in the individual child's needs; or

(v) Registered nurse or advanced registered nurse practi-
tioner.

(3) An early learning provider's written plan and docu-
mentation for accommodations must be informed by any
existing:

(a) Individual education plan (IEP);

(b) Individual health plan (IHP);

(c) 504 Plan; or

(d) Individualized family service plan (IFSP).

NEW SECTION

WAC 170-300-0305 Curriculum philosophy and
planning. (1) An early learning provider must have a written
curriculum philosophy that describes the program of planned
daily activities related to early childhood or child develop-
ment.

(2) The curriculum philosophy must address all age
groups being served, be informed by the Washington state
early learning and development guidelines, and may include:

(a) How children develop emotionally, socially, cogni-
tively, and physically;

(b) What early learning looks like or areas of focus for
each age group being served;

(c) How the provider will meet cultural, dual language
learner, and special needs of children in care;

(d) How to guide learning and social interactions;

(e) The importance of play to a child's learning process;
and

(f) For infants and toddlers, the importance of develop-
ing consistent, nurturing relationships with caregivers as a
component of learning.

(3) Staff must be trained on the program's curriculum
philosophy.

(4) A lead teacher or family home early learning pro-
vider must be given regularly scheduled time to plan and
develop curriculum and activities. Planning may be done
during rest time but all supervision requirements pursuant to
WAC 170-300-0345 must be met.

NEW SECTION

WAC 170-300-0310 Concept development and feed-
back quality. (1) An early learning provider must facilitate
activities to support child learning and understanding.

(2) An early learning provider may facilitate child learn-
ing and understanding through a variety of techniques such
as:

(a) Using a variety of teaching strategies (different tech-
niques, curricula, or styles) and materials to address different
learning styles, abilities, developmental levels, and tempera-
ment;

(b) Helping children enter into and sustain play;
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(c) Encouraging children to participate by asking ques-
tions and providing guidance;

(d) Providing opportunities for children's creativity;

(e) Linking concepts and activities to one another and to
the children's lives and interests;

(f) Noticing and responding to teachable moments;

(g) Clarifying and expanding children's understanding;

(h) Describing and discussing children's learning pro-
cesses;

(i) Encouraging children's efforts and persistence;

(j) Showing tolerance for mistakes;

(k) Using diverse vocabulary;

(1) Leading discussions and activities;

(m) Providing materials during the day, including daily
routines such as meals and transitions, to encourage commu-
nication in English and children's home languages when pos-
sible; and

(n) Use scaffolding methods to gradually move children
toward stronger understanding and greater independence in
the learning process.

NEW SECTION

WAC 170-300-0315 Language modeling and reason-
ing. (1) An early learning provider must be aware of and
responsive to children's developmental, linguistic, cultural,
and academic needs.

(2) An early learning provider must be aware of and
responsive to children's needs by engaging in activities such
as:

(a) Asking developmentally appropriate questions for
the age group and allow children to answer without interrup-
tion from the provider;

(b) Circulating among the children during free choice
activities and talking with children about what they are
doing;

(c) Using teaching techniques such as:

(i) Self-talk: When the provider talks about what he or
she is doing, seeing, eating, touching, or thinking as he or she
is involved in that activity;

(i1) Parallel-talk: When the provider talks about what the
child is doing, seeing, eating, or touching as the child is
engaging in those activities; or

(iii) Language expansion: When the provider adds detail
or new words to build on ideas that children are expressing.

(d) An early learning provider working with preschool
and school-age children must use language to develop and
encourage reasoning skills by using techniques such as:

(i) Talking about logical relationships or concepts during
the day including, but not limited to, the daily schedule, the
differences and similarities between objects, or people in the
classroom;

(i1) Introducing concepts using guiding questions that
encourage children to figure out cause and effect relation-
ships;

(iii) Providing opportunities for reading and writing
activities; and

(iv) Asking open ended questions to help children
improve skills and acquire knowledge.
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(e) An early learning provider working with non-English
speaking children must encourage language development and
acquisition by using techniques such as:

(i) Using words in various languages to talk about the
routines;

(1) Reading books out loud or using audio books; and

(iii) Playing games in different languages.

NEW SECTION

WAC 170-300-0320 Facilitating child interests,
learning, perspective, and productivity. (1) An early learn-
ing provider must work to maximize children's interests,
engagement with developmentally and culturally responsive
activities, and ability to learn from play.

(2) An early learning provider must maximize children's
interests, engagement, and abilities by using techniques such
as:

(a) Maximizing learning time with learning materials
and products, limiting disruptions during activities, and offer-
ing additional choices when activities are completed;

(b) Giving clear instructions and directions; and

(c) Making opportunities for children to learn during
transitions by clearly communicating expectations and keep-
ing transitions to a duration that is developmentally appropri-
ate.

(3) An early learning provider must offer developmen-
tally and culturally responsive activities that offer a range of
auditory, visual, and movement opportunities by using tech-
niques such as:

(a) Encourage child engagement;

(b) Promote each child's self-help and social skills;

(c) Organized around child interests and ideas;

(d) Allow choice, exploration, and experimentation;

(e) Promote active and play-based learning experiences;

(f) Allow children freedom to move during activities;

(g) Ensure child expression;

(h) Utilize interesting and creative materials;

(i) Offer hands-on opportunities for children;

(j) Provide opportunity for children to direct their own
learning and problem solving rather than teacher-directed
activities; and

(k) Orient and guide children toward learning objectives.

EMOTIONAL SUPPORT AND CLASSROOM
ORGANIZATION

NEW SECTION

WAC 170-300-0325 Creating a climate for healthy
child development. (1) When communicating or interacting
with children, an early learning provider must maintain a cli-
mate for healthy, culturally responsive child development
such as:

(a) Using a calm and respectful tone of voice;

(b) Using positive language to explain what children can
do and give descriptive feedback;

(c) Having relaxed conversations with children by listen-
ing and responding to what they say. Adult conversations
must not dominate the overall sound of the group;
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(d) Greeting children upon arrival and departure at the
early learning program;

(e) Using facial expressions such as smiling, laughing,
and enthusiasm to match a child's mood,;

(f) Using physical proximity in a culturally responsive
way to speak to children at their eye level and with warm
physical contact including, but not limited to, gently touching
a hand or shoulder, sitting next to a child, appropriately hold-
ing younger children close while communicating;

(g) Validating children's feelings and show tolerance for
mistakes;

(h) Being responsive and listening to children's requests
and questions, encouraging children to share experiences,
ideas, and feelings;

(i) Observing children in order to learn about their fami-
lies, cultures, individual interests, ideas, questions, and theo-
ries;

(j) Modeling and teaching emotional skills such as rec-
ognizing feelings, expressing them appropriately, accepting
others' feelings, and controlling impulses to act out feelings;

(k) Representing the diversity found in the early learning
program and society, including gender, age, language, and
abilities, while being respectful of cultural traditions, values,
religion and beliefs of enrolled families; and

(1) Interacting with staff and other adults in a positive,
respectful manner.

(2) An early learning provider must encourage positive
interactions between and among children with techniques
such as:

(a) Giving children several chances a day to interact with
each other while playing or completing routine tasks;

(b) Modeling social skills;

(¢) Encouraging socially isolated children to find
friends;

(d) Helping children understand feelings of others; and

(e) Including children with special needs to play with
others.

NEW SECTION

WAC 170-300-0330 Positive relationships and child
guidance. (1) An early learning provider must work to main-
tain positive relationships with children by using consistent
guidance techniques to help children learn. Guidance tech-
niques must adapt an early learning program's environment,
routines, and activities to a child's strengths, developmental
level, abilities, culture, community, and relate to the child's
behavior.

(2) Guidance techniques may include:

(a) Coaching behavior;

(b) Modeling and teaching social skills such as taking
turns, cooperation, waiting, self-control, respect for the rights
of others, treating others kindly, and conflict resolution;

(c) Offering choices;

(d) Distracting;

(e) Redirecting or helping a child change their focus to
something appropriate to achieve their goal,

(f) Planning ahead to prevent problems and letting chil-
dren know what events will happen next;
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(g) Explaining consistent, clear rules and involving chil-
dren in defining simple, clear classroom limits;

(h) Involving children in solving problems; and

(1) Explaining to children the natural and logical conse-
quence related to the child's behavior in a reasonable and
developmentally appropriate manner.

NEW SECTION

WAC 170-300-0331 Prohibited behavior, discipline,
and physical removal of children. (1) An early learning
provider must take steps to prevent and, once aware of, must
not tolerate:

(a) Profanity, obscene language, "put downs," or cultural
or racial slurs;

(b) Angry or hostile interactions;

(c) Threats of physical harm or inappropriate discipline
such as, but not limited to, spanking, biting, jerking, kicking,
hitting, slapping, grabbing, shaking, pulling hair, pushing,
shoving, throwing a child, or inflicting pain or humiliation as
a punishment;

(d) Intimidation, gestures, or verbal abuse including sar-
casm, name calling, shaming, humiliation, teasing, deroga-
tory remarks about a child or the child's family;

(e) Emotional abuse including victimizing, bullying,
rejecting, terrorizing, extensive ignoring, or corrupting a
child;

(f) Prevent a child from or punish a child for exercising
religious rights; or

(g) Anyone to:

(1) Restrict a child's breathing;

(i1) Bind or restrict a child's movement unless permitted
under WAC 170-300-0335;

(iii) Tape a child's nose, mouth, or other body part;

(iv) Deprive a child of sleep, food, clothing, shelter,
physical activity, first aid, or regular or emergency medical
or dental care;

(v) Force a child to ingest something as punishment such
as hot sauce or soap;

(vi) Interfere with a child's ability to take care of his or
her own hygiene and toileting needs;

(vii) Use toilet learning or training methods that punish,
demean, or humiliate a child;

(viii) Withhold hygiene care, toileting care, or diaper
changing from any child unable to provide such care for him-
self or herself;

(ix) Expose a child to extreme temperatures as punish-
ment;

(x) Demand excessive physical exercise or strenuous
postures. Excessive physical exercise includes, but is not lim-
ited to, running laps around the yard until overly tired, an
extensive number of push-ups, having a child rest more than
the child's development requires, standing on one foot for an
uncomfortable amount of time, or holding out one's arms
until tired or painful;

(xi) Place the separated child in a closet, bathroom,
locked room, outside, or in an unlicensed space; and

(xii) Use high chairs, car seats, or other confining space
or equipment to punish a child or restrict movement.
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(2) An early learning provider must supervise to protect
children from the harmful acts of other children. A provider
must immediately intervene when they become aware that a
child or children are teasing, fighting, bullying, intimidating,
or becoming physically aggressive.

(3) An early learning provider may separate a preschool
age or school age child from other children when that child
needs to regain control of him or herself.

(a) During separation time, the child must remain under
the appropriate level of supervision of a licensee, center
director, assistant director, program supervisor, lead teacher
or an assistant teacher.

(b) Separation time should be minimized and appropriate
to the needs of the individual child.

(4) If a child is separated from other children, an early
learning provider must:

(a) Consider the child's developmental level, language
skills, individual and special needs, and ability to understand
the consequences of his or her actions; and

(b) Communicate to the child the reason for being sepa-
rated from the other children.

(5) If an early learning provider follows all strategies in
this section, and a child continues to behave in an unsafe
manner, only a licensee, center director, assistant director,
program supervisor, lead teacher, or an assistant teacher may
physically remove the child to a less stimulating environ-
ment. Staff must remain calm and use a calm voice when
directing or removing the child. Physical removal of a child is
determined by that child's ability to walk:

(a) If the child is willing and able to walk, staff may hold
the child's hand and walk him or her away from the situation.

(b) If the child is not willing or able to walk, staff may
pick the child up and remove him or her to a quiet place
where the child cannot hurt themselves or others.

NEW SECTION

WAC 170-300-0335 Physical restraint. (1) An early
learning provider must have written physical restraint proto-
cols pursuant to WAC 170-300-0490, and implement such
protocols only when appropriate and after complying with all
requirements of WAC 170-300-0330 and 170-300-0331.

(2) Physical restraint must only be used if a child's safety
or the safety of others is threatened, and must be:

(a) Limited to holding a child as gently as possible to
accomplish restraint;

(b) Limited to the minimum amount of time necessary to
control the situation;

(c) Developmentally appropriate; and

(d) Only performed by early learning providers training
in a restraint technique pursuant to WAC 170-300-0106(9).

(3) No person may use bonds, ties, blankets, straps, car
seats, high chairs, activity saucers, or heavy weights (includ-
ing an adult sitting on a child) to physically restrain children.

(4) Licensees, center directors, assistant directors, pro-
gram supervisors, lead teachers or trained staff must remove
him or herself from a situation if they sense a loss of their
own self-control and concern for the child when using a
restraint technique if another early learning provider is pres-
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ent. If an early learning provider observes another staff using
inappropriate restraint techniques, the staff must intervene.

(5) If physical restraint is used, staff must:

(a) Report the use of physical restraint to the child's par-
ent or guardian as soon as possible, but no later than the
release of the child at the end of the day, and to the depart-
ment within twenty-four hours, pursuant to WAC 170-300-
0475;

(b) Assess any incident of physical restraint to determine
if the decision to use physical restraint and its application
were appropriate;

(¢) Document the incident in the child's file, including
the date, time, early learning program staff involved, duration
and what happened before, during and after the child was
restrained;

(d) Develop a written plan with input from the child's
primary care or mental health provider, parents or guardians,
to address underlying issues and reduce need for further
physical restraint if:

(1) Physical restraint has been used more than once; and

(i1) A plan is not already a part of the child's individual
care plan.

(e) Notify the department when a written plan has been
developed.

NEW SECTION

WAC 170-300-0340 Expulsion. (1) To promote consis-
tent care and maximize opportunities for child development
and learning, an early learning provider must develop and
follow expulsion policies and practices, pursuant to WAC
170-300-0486.

(2) An early learning provider may expel a child only if:

(a) The child exhibits behavior that presents a serious
safety concern for that child or others; and

(b) The program is not able to reduce or eliminate the
safety concern through reasonable modifications.

(3) If a child is expelled, an early learning provider must:

(a) Review the program's expulsion policy with the par-
ent or guardian of the child;

(b) Provide a record to the parent or guardian about the
expulsion and the steps that were taken to avoid expulsion.
The record must include the date, time, early learning pro-
gram staff involved, and details of each incident that led to
expulsion; and

(c) Provide information to the parent or guardian of the
child that includes, but is not limited to, community-based
resources that may benefit the child.

(4) The early learning provider must report to the depart-
ment when children are expelled. The information must
include:

(a) Child demographic data including, but not limited to,
the age, race, ethnicity, and gender of the child;

(b) The reason the child was expelled; and

(c) The resources that were provided to the parent or
guardian of the child.
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PROGRAM STRUCTURE AND ORGANIZATION

NEW SECTION

WAC 170-300-0345 Supervising children. (1) An
early learning provider must only allow the following per-
sons to have unsupervised access to a child in care:

(a) That child's own parent or guardian;

(b) Licensees or early learning program staff authorized
by the department in chapter 170-06 WAC, as hereafter
recodified or amended;

(c) A government representative including an emergency
responder who has specific and verifiable authority for
access, supported by documentation; and

(d) A person authorized in writing or over the phone by
that child's parent such as a family member, family friend, or
the child's therapist or health care provider.

(2) An early learning provider must meet capacity, group
size, mixed age grouping, and staff-to-child ratios while chil-
dren are in care. This includes, but is not limited to:

(a) Indoor and outdoor play activities;

(b) Off-site activities;

(c) During transportation;

(d) Meal times;

(e) Rest periods;

(f) Evening or overnight care; and

(g) When children are on different floor levels of the
early learning program.

(3) An early learning provider must supervise children in
care by:

(a) Scanning the environment looking and listening for
both verbal and nonverbal cues to anticipate problems and
plan accordingly;

(b) Visibly checking children on many occasions with
little time in between;

(¢) Positioning him or herself to supervise all areas
accessible to children;

(d) Attending to children and being aware of what chil-
dren are doing at all times;

(e) Being available and able to promptly assist or redirect
a child as necessary; and

(f) Considering the following when deciding whether
increased supervision is needed:

(1) Ages of children;

(i1) Individual differences and abilities of children;

(iii) Layout of the indoor and outdoor licensed space and
play area;

(iv) The risk associated with the activities children are
engaged in; and

(v) Any nearby hazards including those in the licensed or
unlicensed space.

(4) An early learning program staff member may under-
take other activities for a temporary time period when not
required to be providing active supervision required under
subsection (5)(c) of this section. Such activities include, but
are not limited to, cleaning up after an activity or preparing
items for a new activity. This early learning staff member
must remain in visual or auditory range, and be available and
able to respond if needed.
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(5) An early learning provider must:

(a) Not use devices such as a baby monitors, video mon-
itors, or mirrors in place of supervision, unless used pursuant
to WAC 170-300-0270(5);

(b) Be able to hear when doors in the immediate area are
opened to prevent children from leaving unsupervised;

(c) Actively supervise children when the children:

(i) Interact with pets or animals;

(i1) Engage in water or sand play;

(iii) Play in an area in close proximity to a body of water;

(iv) Use a safe route to access an outdoor play area not
immediately adjacent to the early learning program,;

(v) Engage in planned activities in the kitchen;

(vi) Ride on public transportation;

(vii) Engage in outdoor play; and

(viii) During field trips.

(d) Ensure no infant or child is left unattended during:

(1) Diapering;

(i1) Bottle feeding; or

(iii) Tummy time.

(e) Provide developmentally appropriate supervision to
children while bathing.

NEW SECTION

WAC 170-300-0350 Supervising children during
water activities. (1) During water activities, an early learn-
ing provider must meet all supervision requirements of this
section and WAC 170-300-0345.

(2) During water activities, an early learning provider
must:

(a) Ensure a one-to-one (1:1) staff-to-child ratio for
infants;

(b) Hold or have continuous touch of infants, nonambu-
latory toddlers, and children with special needs as required,
and

(c) Keep toddlers within arm's length.

(3) An carly learning provider must have written permis-
sion for water activities from each child's parent or guardian.

(4) For water activities on or off the early learning pro-
gram premises, where the water is more than twenty-four
inches deep, an early learning provider must ensure:

(a) A certified lifeguard is present and on duty; and

(b) At least one additional staff member than would oth-
erwise be required is present to help actively supervise if the
children are preschool age or older.

(5) An early learning provider must have life-saving
equipment readily accessible during water activities if a pool
is six feet or more in any direction and two feet or more in
depth. Life-saving equipment may include a ring buoy and
rope, a rescue tube, or a throwing line and a shepherd's hook
that will not conduct electricity.

(6) If an early learning provider takes children off-site to
an area with an accessible body of water more than four
inches deep (for example, a park with a lake or stream) but
children are not engaging in a water activity, there must be:

(a) At least one more staff person than required in the
staff-to-child ratio; and

(b) At least one attending staff person must be able to
swim.
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NEW SECTION

WAC 170-300-0354 Indoor early learning program
space capacity. (1) To define capacity, licensed indoor early
learning program space must have a minimum of thirty-five
square feet per child in attendance and further comply with
the requirements of this chapter.

(a) Center early learning program space must provide fif-
teen additional square feet for each infant or toddler using a
crib or playpen if the crib or playpen is located or placed in
the sleeping or play area.

(b) Floor space under tables, desks, chairs, and other
equipment used as part of children's activities must be
included in the overall capacity.

(c) Office or kitchen space that is inaccessible to children
and not intended for their use must not be included in the
overall capacity.

(d) Napping areas may be used as early learning program
space if mats and cots are removed when not in use and chil-
dren have free access to the area.

(2) The following indoor space must not be counted in
the overall capacity:

(a) Unlicensed space;

(b) Hallway space that is used for emergency evacuation
or is not approved to be used for program activities;

(c) Bathrooms and diaper changing areas (including
twenty-four inches surrounding diaper changing areas and
handwashing sink, unless the diaper changing area has a two
foot high barrier);

(d) Laundry areas;

(e) Closets;

(f) Stairways; and

(g) Floor space occupied by shelves, built-in cabinets,
file cabinets, desks, or other office equipment not intended to
be accessible to children.

(3) A large, licensed indoor gross motor activity space
may be used to supplement the requirements of outdoor pro-
gram space, pursuant to WAC 170-300-0145, but must not be
counted in the overall capacity if:

(a) The space provides seventy-five square feet per child
for the maximum number of children listed on the license or
the provider rotates groups of children; and

(b) The space is safe and appropriate for activities other-
wise performed in an outdoor play space.

NEW SECTION

WAC 170-300-0355 Family home capacity, ratio,
and group size. (1) The department issues initial or nonex-
piring family home licenses for up to twelve children. The
department will not issue a family license to care for more
children than permitted by the rules in this chapter but may
issue a license to care for fewer than the maximum allowable
enrolled children. Family home licenses state:

(a) The maximum number of children that may be in care
at any one time (total capacity); and

(b) The age range of children allowed in care.

(2) The department determines capacity for a family
home early learning program after considering:

(a) Square footage of the early learning program;

Proposed

Washington State Register, Issue 18-11

(b) An early learning provider's years of experience in
licensed child care (experience must be from working as a
center director, program supervisor, lead teacher, family
home licensee, or another similar role in a child care setting);

(c) A provider's education and ongoing training;

(d) The age range requested or approved by the depart-
ment;

(e) The amount of developmentally appropriate equip-
ment, materials, and toys an early learning program can pro-
vide children to use;

(f) A provider's licensing history with the department;
and

(g) The number of qualified staff available to meet staff-
to-child ratios.

(3) A family home licensee must not exceed the total
capacity or age range stated on the child care license at any
time except as provided in this section. All children on the
premises, signed in to child care, on an off-site trip from the
early learning program, or being transported by the early
learning program staff are counted in capacity including the
children of staff.

(a) A family home licensee must receive department
approval to care for a child with special needs, pursuant to
WAC 170-300-0300, if the child is older than the maximum
age identified on the license. A child with documented spe-
cial needs may be in care up to age nineteen and must be
counted in both capacity and staff-to-child ratio.

(b) A child with special needs who requires individual-
ized supervision pursuant to WAC 170-300-0300 counts
towards capacity but does not count in the staff-to-child ratio.

(¢) A child who turns thirteen years old permitted by
chapter 170-290 WAC, as hereafter recodified or amended,
and who must be counted in both capacity and staff-to-child
ratio.

(4) Any child birth through twelve years old on the
premises, signed in to the child care, on an off-site trip from
the early learning program, or being transported counts in
capacity. This includes a family home licensee's own chil-
dren, children of staff, or visiting children not accompanied
or supervised by an adult.

(5) A family home licensee must provide qualified staff
to fulfill the staffing requirements and staff-to-child ratios
during operating hours, including off-site activities and when
transporting children in care.

(6) A family home licensee must provide additional
staff, pursuant to WAC 170-300-0350, when children are
participating in water activities or activities near water.

(7) When applying for an initial or nonexpiring family
home license, a family home licensee with less than one year
of experience may request from the department a capacity of
up to six children, birth through twelve years of age.

(a) A maximum of three children may be under two
years of age.

(b) If there are three children under two years of age, one
of these children must be able to walk independently.

(8) When applying for an initial or nonexpiring family
home license, a family home licensee with at least one year
but less than two years of experience and:
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(a) Working alone may request a capacity of up to eight
children ages two through twelve years of age, with a maxi-
mum of four children under three years of age.

(b) Working with a qualified assistant may request a
capacity of up to nine children birth through twelve years of
age with a maximum of four children under two years of age.

(9) When applying for an initial or nonexpiring family
home license, a family home licensee with at least two years'
experience and:

(a) Working alone may request a capacity of up to ten
children ages three years through twelve years of age;

(b) Working alone may request a capacity of up to
twelve children for school age children only; and

(c) Working with a qualified assistant, may request a
capacity of up to twelve children birth through twelve years
of age with a maximum of six children under two years of age
with two children being able to walk independently.

(10) A family home licensee, with two years of experi-
ence, may request a license for birth to twenty-four months of
age with a maximum group size of eight when:

(a) There are two staff present with the group consisting
of one staff who meets the qualification of the licensee and
another who meets the qualifications to be counted in ratio;

(b) The staff-to-child ratio is 1:4;

(c) Fifteen additional square feet are provided for each
infant or toddler; and

(d) A second staff member is present whenever:

(i) More than two children in care do not walk inde-
pendently; or

(i1) When there are more than four children in care.

(11) The staff-to-child ratio is determined by the ages
and number of children in care. Two early learning program
staff are required anytime:

(a) More than six children are in care and any child in
care is under two years of age;

(b) More than eight children are in care and any child in
care is under three years of age; or

(¢) More than ten children are in care and any child is
under school age.

NEW SECTION

WAC 170-300-0356 Center capacity, ratio, and
group size. (1) The department issues initial or nonexpiring
center early learning provider licenses. The department will
not issue a center license to care for more children than per-
mitted by the rules in this chapter. The department may issue
a license to care for fewer than the maximum allowable
enrolled children. For each center, licenses state:

(a) The maximum number of children that may be in care
at any one time (total capacity);

(b) The licensed capacity for each space within the cen-
ter licensed for use by children; and

(c) The age range of children allowed in care.

(2) The department determines capacity for a center
early learning program after considering:

(a) Square footage of the early learning program;

(b) A provider's education and ongoing training;

(c) The age range of children requested or approved by
the department;
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(d) The amount of developmentally appropriate equip-
ment, materials, and toys an early learning program can pro-
vide children to use;

(e) A provider's licensing history with the department;
and

(f) The number of qualified staff available to meet staff-
to-child ratios.

(3) A center licensee must not exceed the total capacity
or age range stated on the child care license at any time
except as provided in this section. All children on the prem-
ises, signed in to child care, on an off-site trip from the early
learning program, or being transported by the early learning
program staff are counted in capacity including the children
of staff.

(a) A center licensee must receive department approval
to care for a child with special needs, pursuant to WAC 170-
300-0300, if the child is older than the maximum age identi-
fied on the license. A child with documented special needs
may be in care up to age nineteen and must be counted in
capacity and staff-to-child ratio.

(b) A child with special needs who requires individual-
ized supervision pursuant to WAC 170-300-0300 does not
count in the staff-to-child ratio.

(¢) A child who turns thirteen years old permitted by
chapter 170-290 WAC, as hereafter recodified or amended,
must be counted in both capacity and staff-to-child ratio.

(4) A center licensee must provide qualified staff to ful-
fill staffing requirements, staff-to-child ratios, group size,
and mixed age grouping during operating hours, including
off-site activities or when transporting children in care.

(5) In each classroom or well-defined space, the maxi-
mum group size and ratio of center staff members to children,
including children related to staff or the licensee, must be:

(a) Infants (birth through eleven months of age) with a:

(1) Maximum group size of eight with a ratio of one staff
to four children (1:4);

(i) Maximum group size of nine with a ratio of 1:3.

(b) Toddlers (twelve through twenty-nine months of age)
with a:

(1) Maximum group size of fourteen with a ratio of 1:7;

(i) Maximum group size of fifteen with a ratio of 1:5.

(¢) Preschoolers (thirty months through six years of age
who are not attending kindergarten or elementary school)
with a maximum group size of twenty with a ratio of 1:10;
and

(d) School-age children (five years through twelve years
of age who are enrolled in or attending kindergarten or ele-
mentary school) with a maximum group size of thirty with a
ratio of 1:15.

(6) A center licensee may combine children of different
age groups for periods of no more than the first two hours of
the day or the last two hours of the day, not to exceed two
hours in any given day, provided the staff-to-child ratio and
group size designated for the youngest child in the mixed
group are maintained.

(7) Children at least five years old and enrolled in or
attending kindergarten may be a part of the preschool or
school-age group if developmentally appropriate and the
child's parent or guardian agrees to this placement.
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(8) A center licensee must conduct activities for each
group of children in a specific room or other defined space
within a larger area.

(9) A center licensee must provide additional staff as
described in WAC 170-300-0350 when children are partici-
pating in water activities or activities near water.

(10) When only one center staff is required to care for the
only group of children on-site for up to an hour at the begin-
ning or end of the day, the center licensee must ensure:

(a) That staff member provides an appropriate level of
supervision at all times to the children in care;

(b) That staff member is free of all other duties while
providing care to children; and

(¢) A second individual with a cleared background check
is on-site and readily available to respond if needed, or the
department approves an alternate plan.

NEW SECTION

WAC 170-300-0357 Center mixed age group capac-
ity, ratio, and group size. (1) A center early learning pro-
gram must do the following to mix age groups of children in
care (in addition to any specific requirements of this section):

(a) Meet the square footage and staff-to-child ratio
requirements for the youngest child present in the group;

(b) Meet the health, safety, and developmental needs for
all ages of children in the mixed group; and

(¢) Inform the department of the center's mixed age
group policy.

(2) A center early learning program must do the follow-
ing to mix groups of children birth to thirty-six months old
with a maximum group size of eight children:

(a) Have at least two staff present with the group, con-
sisting of one lead teacher and one other staff member quali-
fied under this chapter; and

(b) Keep a staff-to-child ratio of 1:4.

(3) A center early learning program must do the follow-
ing to mix groups of children birth to thirty-six months old
with a maximum group size of nine children:

(a) Have at least three staff present with the group, con-
sisting of one lead teacher and two other staff members qual-
ified under this chapter; and

(b) Keep a staff-to-child ratio of 1:3.

(4) A center early learning program must do the follow-
ing to mix groups of children twelve to thirty-six months old:

(a) Have at least two staff present with the group, con-
sisting of one lead teacher and one other staff member quali-
fied under this chapter; and

(b) Keep a staff-to-child ratio of 1:7 with a maximum
group size of fourteen children.

(5) A center early learning program must do the follow-
ing to mix groups of children twelve to thirty-six months old:

(a) Have at least three staff present with the group, con-
sisting of one lead teacher and two other staff members qual-
ified under this chapter; and

(b) Keep a staff-to-child ratio of 1:5 with a maximum
group size of fifteen children.

(6) A center early learning program must do the follow-
ing to mix groups of children between thirty-six months old
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through kindergarten with a maximum group size of twenty
children:

(a) Have at least two staff present with the group, con-
sisting of one lead teacher and one other staff member quali-
fied under this chapter; and

(b) Keep a staff-to-child ratio of 1:10.

(7) A center early learning program must do the follow-
ing to mix groups of children between thirty-six months old
through kindergarten with a maximum group size of twenty-
six children:

(a) Have at least three staff present with the group, con-
sisting of one lead teacher and two other staff members qual-
ified under this chapter; and

(b) Keep a staff-to-child ratio of 1:10.

(8) A center ecarly learning program must do the follow-
ing to mix groups of children four and one-half to nine years
old with a maximum group size of twenty children:

(a) Have at least two staff present with the group, con-
sisting of one lead teacher and one other staff member quali-
fied under this chapter; and

(b) Keep a staff-to-child ratio of 1:10.

(9) A center early learning program must do the follow-
ing to mix groups of children four and one-half to nine years
old with a maximum group size of twenty-six children:

(a) Have at least three staff present with the group, con-
sisting of one lead teacher and two other staff members qual-
ified under this chapter; and

(b) Keep a staff-to-child ratio of 1:10.

NEW SECTION

WAC 170-300-0360 Program and daily schedule. (1)
An early learning provider must have an established program
and daily schedule that is familiar to children.

(2) A schedule must be designed to meet enrolled chil-
dren's developmental, cultural, and special needs. The daily
schedule must:

(a) Be specific for each age group of children, when
applicable;

(b) Offer a variety of activities to meet children's needs,
pursuant to WAC 170-300-0150;

(c) Meet the following daily morning or afternoon active
outdoor play time requirements:

(1) Twenty minutes for each three hours of programming
for infants (as tolerated) and toddlers;

(i1) Thirty minutes for each three hours of programming
for children preschool age and older; and

(iii) Programs that operate more than six hours a day
must provide ninety minutes of active play for preschool age
and up or sixty minutes of active play for infants and toddlers
(thirty minutes of which may be moderate to vigorous indoor
activities).

(d) Include scheduled and consistent times for meal ser-
vice;

(e) Include routine transportation times, if applicable;

(f) Include rest periods, if applicable; and

(g) Include overnight care, if applicable.
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PROGRAM ADMINISTRATION AND OVERSIGHT
LICENSING PROCESS

NEW SECTION

WAC 170-300-0401 License fees. (1) The rules estab-
lishing licensing fees within this chapter are adopted pursuant
to RCW 43.216.300.

(2) The license fee is nonrefundable and is due:

(a) With the early learning applicant's initial license
application packet; and

(b) Annually thereafter, thirty calendar days prior to the
anniversary date of the license.

(3) Payment must be in the form of a check, credit or
debit card, or money order.

(4) The annual fee for family home early learning pro-
grams is thirty dollars, or as otherwise set by the legislature.

(5) The annual fee for center early learning programs is
one hundred twenty-five dollars for the first twelve children
plus twelve dollars for each additional child, or as otherwise
set by the legislature.

NEW SECTION

WAC 170-300-0402 Changing early learning pro-
gram space or location. (1) An early learning provider must
notify the department prior to making a change to early learn-
ing program space that may impact the health, safety, or wel-
fare of enrolled children. Such changes include, but are not
limited to:

(a) Moving early learning programs to a different resi-
dence, building, or facility (even if the new location is on the
same premises);

(b) An early learning program altering a planned use of
space including, but not limited to, the ages of children
served in a room or previously unlicensed areas;

(c) Modifying facilities in a way that requires a permit
under the Washington state building code or by a local juris-
diction, such as remodeling or renovating early learning pro-
gram space; and

(d) Changing outdoor play areas, such as adding or alter-
ing the type of surface or altering stationary climbing or play
equipment.

(2) An early learning provider must submit to the depart-
ment the new proposed floor plan prior to making changes
under subsection (1)(a) through (c) of this section.

(3) An early learning provider planning a change under
subsection (1)(a) of this section must also:

(a) Submit a complete application, pursuant to WAC
170-300-0400, as soon as the provider plans to move and has
an identified address, but not more than ninety calendar days
before moving;

(b) Not significantly change or move a center early
learning program until the department has first inspected the
new location and determines it meets the requirements in this
chapter and RCW 43.216.305; and

(c) Not operate a family home early learning program for
more than two weeks following the move before having the
department inspect the new location, pursuant to RCW
43.216.305.
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NEW SECTION

WAC 170-300-0415 Zoning, codes, and ordinances.
(1) The department adopts and incorporates by reference the
Washington state building code (chapter 19.27 RCW), as
now and hereafter amended.

(2) Early learning program space must comply with the
Washington state building code or local building code as
enacted at the time of licensure. Facility modifications must
comply with WAC 170-300-0402.

(3) Prior to licensing, an applicant must contact state,
city, and local agencies that regulate the early learning pro-
gram. An early learning provider must obtain regulations and
comply with the direction given by such agencies. These
agencies may include, but are not limited to, the Washington
state department of labor and industries, the Washington state
fire marshal, the Washington state department of health, and
local health jurisdictions.

(4) Prior to licensing, a center early learning applicant
must:

(a) Have a certificate of occupancy issued by the local
building, planning, or zoning department, or a local equiva-
lent if locality does not have the certificate of occupancy; and

(b) Be inspected and approved by the state fire marshal.

NEW SECTION

WAC 170-300-0420 Prohibited substances. (1) Chap-
ter 70.160 RCW prohibits smoking in public places and
places of employment.

(2) Pursuant to RCW 70.160.050, an early learning pro-
vider must:

(a) Prohibit smoking, vaping, or similar activities in
licensed indoor space, even during nonbusiness hours;

(b) Prohibit smoking, vaping, or similar activities in
licensed outdoor space unless:

(i) Smoking, vaping or similar activities occurs during
nonbusiness hours; or

(i1) In an area for smoking or vaping tobacco products
that is not a "public place" or "place of employment," as
defined in RCW 70.160.020.

(c) Prohibit smoking, vaping, or similar activities in
motor vehicles used to transport enrolled children;

(d) Prohibit smoking, vaping, or similar activities by any
provider who is supervising children, including during field
trips;

(e) Prohibit smoking, vaping, or similar activities within
twenty-five feet from entrances, exits, operable windows,
and vents, pursuant to RCW 70.160.075; and

(f) Post "no smoking or vaping" signs. Signs must be
clearly visible and located at each building entrance used as
part of the early learning program.

(3) An early learning provider must:

(a) Prohibit any person from consuming or being under
the influence of alcohol on licensed space during business
hours;

(b) Prohibit any person within licensed space from con-
suming or being under the influence of illegal drugs or mis-
used prescription drugs;
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(c) Store any tobacco or vapor products, or the packaging
of tobacco or vapor products in a space that is inaccessible to
children;

(d) Prohibit children from accessing cigarette or cigar
butts or ashes;

(e) Store any cannabis or associated paraphernalia out of
the licensed space and in a space that is inaccessible to chil-
dren; and

(f) Store alcohol in a space that is inaccessible to chil-
dren (both opened and closed containers).

(4) A center early learning provider must prohibit any
person from using, consuming, or being under the influence
of cannabis in any form on licensed space.

(5) A family home early learning provider must prohibit
any person from using, consuming, or being under the influ-
ence of cannabis products in any form on licensed space
during business hours.

NEW SECTION

WAC 170-300-0425 Initial, nonexpiring, dual
licenses, and license modification. (1) The department may
issue an initial license when an early learning program appli-
cant demonstrates compliance with health and safety require-
ments of this chapter but may not be in full compliance with
all requirements, pursuant to RCW 43.216.315.

(a) An initial license is valid for six months from the date
issued.

(b) At the department's discretion, an initial license may
be extended for up to three additional six-month periods, not
to exceed a total of two years.

(c) The department must evaluate the early learning pro-
vider's ability to follow requirements contained in this chap-
ter during the initial license period.

(2) The department may issue a nonexpiring license to a
licensee operating under an initial license who demonstrates
compliance with the requirements of this chapter during the
period of initial licensure, pursuant to RCW 43.216.305.

(3) A licensee must submit annual compliance docu-
ments at least thirty calendar days prior to that provider's
anniversary date. A provider's anniversary date is the date the
first initial license was issued. Pursuant to RCW 43.216.305,
the required annual compliance documents are:

(a) The annual nonrefundable license fee;

(b) A declaration on the department's form indicating:

(i) The intent to continue operating a licensed early
learning program,;

(il)) The intent to cease operation as a licensed early
learning program;

(iii) A change in the early learning program's operational
hours or dates; and

(iv) The intent to comply with all licensing rules.

(¢) Documentation of completed background check
applications as determined by the department's established
schedule, pursuant to RCW 43.216.270(2); and

(d) For each individual required to have a background
check clearance, the early learning provider must verify cur-
rent background checks or require the individual to submit a
background check application at least thirty calendar days
prior to the anniversary date.
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(4) If a licensee fails to meet the requirements for con-
tinuing a nonexpiring license by their anniversary date, the
licensee's current license expires. The early learning provider
must submit a new application for licensure, pursuant to
RCW 43.216.305(3).

(5) Nothing about the nonexpiring license process in this
section may interfere with the department's established mon-
itoring practices, pursuant to RCW 43.216.305 (4)(a).

(6) A licensee has no right to an adjudicative proceeding
(hearing) to appeal the expiration, nonrenewal, or noncontin-
uation of a nonexpiring license resulting from a failure to
comply with the requirements of this section.

(7) A licensee must have department approval to hold
dual licenses (for example: An early learning program license
and another care giving license, certification, or similar
authorization).

(8) If the department determines that a licensee is not
meeting all applicable requirements and regulations:

(a) The department and licensee may agree to modify the
child care license;

(b) The licensee may give up one of the licenses, certifi-
cations, or authorizations; or

(c) The department may suspend, deny, or revoke the
early learning license, pursuant to RCW 43.216.325.

(9) An early learning provider must report within
twenty-four hours:

(a) To the department and local authorities: A fire or
other structural damage to the early learning program space
or other parts of the premises;

(b) To the department:

(i) A retirement, termination, death, incapacity, or
change of the program director, or program supervisor, or
change of ownership or incorporation of a provider;

(i) When a provider becomes aware of a charge or con-
viction against themselves, a staff person or, applicable
household member, pursuant to WAC 170-06-0043, as here-
after recodified or amended;

(iii) When a provider becomes aware of an allegation or
finding of abuse, neglect, maltreatment, or exploitation of a
child or vulnerable adult made against themselves, a staff
person, or a house hold member, if applicable;

(iv) A change in the number of household members liv-
ing within a family home early learning program space. This
includes individuals fourteen years old or older that move in
or out of the home, or a resignation or termination, pursuant
to RCW 43.216.390. A birth or death affecting the number of
household members must be reported within twenty-four
hours or at first opportunity; and

(v) Any changes in the early learning program hours of
operation to include closure dates.

(10) Prior to increasing capacity of an early learning pro-
gram, the licensee, center director, assistant director, or pro-
gram supervisor must request and be approved to increase
capacity by the department.

(11) Licensee, center director, assistant director, or pro-
gram supervisor must have state fire marshal or department
approval and comply with local building ordinances follow-
ing a significant change under WAC 170-300-0402 (1)(a)
through (c), if applicable.
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(12) Licensee, center director, assistant director, or pro-
gram supervisor must notify the department within thirty cal-
endar days when liability insurance coverage under RCW
43.216.700 has lapsed or been terminated.

NEW SECTION

WAC 170-300-0435 Waiver from department
rules—WAC. (1) The department cannot waive a require-
ment of state law (RCW) or federal law.

(2) Pursuant to RCW 43.216.065, the department may
approve a waiver from a rule in this chapter if it does not
jeopardize the health, safety, or welfare of the children in
care.

(3) An early learning provider's request for a waiver
from a rule in this chapter must be:

(a) Submitted in writing on the department's form to the
local licensing office;

(b) Approved in writing by the department director or the
director's designee prior to the early learning provider imple-
menting the waiver from the rule; and

(c) For a specific program need or child.

(4) A granted waiver may be time specific or may remain
in effect for as long as the early learning provider continues
to comply with the conditions of the waiver. If the waiver
from the rule is time limited, the provider must not exceed the
time frame established by the department.

(5) The department may revoke a granted waiver if a
licensing rule which was considered in granting the waiver is
materially altered or amended.

NEW SECTION

WAC 170-300-0436 Variance from department
rules—WAC. (1) The department cannot provide variance
from a requirement in state (RCW) or federal law.

(2) Upon written request of an applicant, licensee, center
director, assistant director, or program supervisor, the depart-
ment may grant a variance from a rule in this chapter if the
proposed program alternative does not jeopardize the health,
safety, or welfare of the children in care.

(3) A request for variance from a rule in this chapter
must be:

(a) Submitted in writing on the department's form to the
local licensing office;

(b) Approved in writing by the department director or the
director's designee prior to the early learning provider imple-
menting the variance from the rule; and

(c) For a specific program approach or methodology.

(4) A granted variance may be time specific or may
remain in effect for as long as the early learning provider con-
tinues to comply with the conditions of the variance. If the
variance from the rule is time limited, the provider must not
exceed the time frame established by the department.

(5) The department may revoke a granted variance if a
licensing rule which was considered in granting the variance
is materially altered or amended.
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NEW SECTION

WAC 170-300-0440 Facility licensing compliance
agreements, nonreferral status, probationary license, and
provider rights. (1) At the department's discretion, when an
early learning provider is in violation of this chapter or chap-
ter 43.216 RCW, a facility licensing compliance agreement
(FLCA) may be issued in lieu of the department taking
enforcement action. The FLCA must contain:

(a) A description of the violation and the law or rule that
was violated;

(b) A proposed plan from the provider or a designee to
comply with the law or rule;

(c) The date the violation must be corrected, determined
by:

(i) The seriousness of the violation;

(i1) The potential threat to the health, safety, and well-
being of the children in care; and

(iii) The number of times the early learning program has
violated rules in this chapter or under chapter 43.216 RCW.

(d) Information regarding other licensing action that may
be imposed if compliance does not occur by the required
date;

(e) The signature of the department licensor and the
licensee.

(2) An early learning provider must return a copy of the
completed FLCA to the department after corrective action
has been completed and by the date indicated.

(3) An early learning provider may request an internal
review process regarding the violation of department rules
pursuant to RCW 43.216.395.

(4) In an enforcement action against an early learning
program or provider, the provider has the right to:

(a) Refuse to accept or sign a FLCA.

(b) Refuse to agree to a probationary license.

(5) If an early learning provider refuses a FLCA or pro-
bationary license, this may result in any of the following
enforcement actions:

(a) Modification of the license;

(b) Noncontinuation of a nonexpiring license;

(c) Suspension of the license;

(d) Revocation of the license; or

(e) Civil penalties.

(6) The department may place an early learning provider
on nonreferral status, pursuant to RCW 43.216.325(4), in
addition to or in lieu of an enforcement action under this
chapter.

(7) A probationary license may be issued to an early
learning provider or program operating under a nonexpiring
license as part of a corrective action plan. Prior to issuing a
probationary license, the department must refer the program
or provider for technical assistance, pursuant to RCW
43.216.320(2).

(8) A department decision to issue a probationary license
is based on an early learning program or provider's:

(a) Negligent or intentional noncompliance with the
licensing rules;

(b) History of noncompliance with licensing rules;

(c) Current noncompliance with licensing rules;

(d) Fire safety inspection or health and sanitation inspec-
tion report that failed to gain approval,
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(e) Use of unauthorized space for child care;

(f) Inadequate supervision of children;

(g) Understaffing for the number of children in care;

(h) Noncompliance with requirements addressing chil-
dren's health, proper nutrition, discipline, emergency medical
plan, sanitation or personal hygiene practices; and

(1) Any other factors relevant to the specific situation and
consistent with the intent or purpose of chapter 43.216 RCW.

(9) When the department issues a probationary license,
the early learning provider must:

(a) Provide notice of the probationary license and a copy
of the department's probationary licensing agreement to the
parents or guardians of enrolled children within five business
days of receiving the probationary license;

(b) Provide documentation to the department that parents
or guardians of enrolled children have been notified within
ten business days of receiving the probationary license;

(c) Inform new parents or guardians of the probationary
status before enrolling new children into care;

(d) Return the early learning program's nonexpiring
license to the department; and

(e) Post documentation of the approved written proba-
tionary license as required by RCW 43.216.687.

(10) Pursuant to RCW 43.216.689, an early learning pro-
vider must have inspection reports and notices of enforce-
ment actions for the past three years readily available for
review by the department, parents, and the public.

NEW SECTION

WAC 170-300-0443 Enforcement actions, notice, and
appeal. (1) Pursuant to RCW 43.216.325, the department is
authorized to take enforcement actions when an early learn-
ing provider fails to comply with this chapter or chapter
43.216 RCW. Enforcement actions are taken pursuant to
RCW 43.216.020, 43.216.065, and 43.216.250. Enforcement
actions include civil monetary penalties (fines) and the
denial, suspension, revocation, modification, or nonrenewal
of a license.

(2) An early learning provider subject to an enforcement
action has the right to appeal by requesting an adjudicative
proceeding (or "hearing") pursuant to chapter 170-03 WAC,
DEL hearing rules, as hereafter recodified or amended.

(3) The department must issue a notice of violation to an
early learning provider when taking enforcement actions. A
notice of violation must be sent by certified mail or personal
service and must include:

(a) The reason why the department is taking the action;

(b) The rules the provider failed to comply with;

(c) The provider's right to appeal enforcement actions;
and

(d) How the provider may appeal and request a hearing.

(4) Fines shall not exceed two hundred fifty dollars per
day per violation for center early learning programs or one
hundred fifty dollars per day per violation for family home
early learning programs, or as otherwise set by the legisla-
ture. Fines may be:

(a) Assessed and collected with interest for each day a
violation occurs;
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(b) Imposed in addition to other enforcement actions;
and

(c) Withdrawn or reduced if an early learning provider
comes into compliance during the notification period.

(5) An early learning provider must pay fines within
twenty-eight calendar days after receiving a notice of viola-
tion unless:

(a) The office of financial recovery establishes a pay-
ment plan for the provider; or

(b) The provider requests a hearing, pursuant to chapter
170-03 WAC, DEL hearing rules, as hereafter recodified or
amended, and RCW 43.216.335(3).

(6) The department may suspend or revoke a license if an
early learning provider fails to pay a fine within twenty-eight
calendar days or becomes delinquent in making payments,
pursuant to RCW 43.216.327 and 43.216.335. If a provider's
license is due for annual compliance, the department may
elect not to continue the license for failure to pay a fine.

RECORDS, POLICIES, REPORTING AND POSTING

NEW SECTION

WAC 170-300-0450 Parent or guardian handbook
and related policies. (1) An early learning provider must
supply to each parent or guardian written policies regarding
the early learning program. Each enrolled child's record must
have signed documentation stating the parent or guardian
reviewed the handbook and early learning program policies.

(2) An early learning provider must have and follow for-
mal written policies in either paper or electronic format,
including:

(a) A nondiscrimination statement;

(b) A family engagement and partnership communica-
tion plan;

(c) A parent or guardian's permission for photography,
videotaping, or surveillance of his or her child;

(d) Alcohol, tobacco, cannabis use and prohibition of
illegal drugs;

(e) Curriculum philosophy on how children learn and
develop, and how this philosophy is implemented;

(f) Child guidance plan, which includes restraint policies
and forbidding corporal punishment;

(g) Expulsion policy;

(h) Early learning program staff-to-child ratios and
classroom types offered, if applicable;

(1) If the early learning program offers any of the follow-
ing, they must include a policy for each that applies to their
program:

(1) Care for children with specific or special needs;

(i1) Infant and toddler care, covering:

(A) Diapering;

(B) Feeding;

(C) Toilet training;

(D) Child sleep pattern; and

(E) Safe sleep requirements.

(iii) Dual language learning;

(iv) Religious and cultural activities, including how hol-
idays will be celebrated;

(v) Transportation and off-site field trips;
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(vi) Water activities;

(vii) Overnight care; and

(viii) How weapons on the premises are secured.

(j) Program days and hours of operation, including clo-
sure dates and observed holidays;

(k) Enrollment and disenrollment requirements;

(1) Fees and payment plans;

(m) Sign-in and sign-out requirements;

(n) Information required for the child's record, including:

(1) The importance and plan for keeping the information
current;

(i) A plan to keep the child's information confidential;
and

(iil) Who may legally access the child's information.

(o) A kindergarten transition plan, if applicable;

(p) What parents or guardians must supply for their child
(for example: Extra clothing or diapers);

(q) Permission for a parent or guardian's access to areas
of the early learning program during business hours;

(r) Termination of services policy;

(s) Emergency preparedness plan;

(t) The early learning provider and program staff's duty
to report incidents including reporting suspected child abuse,
neglect, sexual abuse, or maltreatment;

(u) Policies regarding mixed age groups, if applicable
(including when children may be in a mixed age group);

(v) Description of where the parent or guardian may find
and review the early learning program's:

(1) Health policy;

(i1) Staff policies, if applicable;

(iii) Consistent care policy;

(iv) Menus;

(v) Liability insurance;

(vi) Inspection reports and notices of enforcement
actions, if applicable; and

(vii) Other relevant program policies.

NEW SECTION

WAC 170-300-0455 Attendance records. (1) An early
learning provider may keep a child in care up to a maximum
of ten hours each day. If needed, the maximum time may be
extended based upon the parent or guardian's work, an agreed
upon alternate schedule, or travel to and from the early learn-
ing program.

(2) An early learning provider must keep daily child
attendance records, either in paper or electronic format, for
each child (including the children of staff in the program).
These records must be easily accessible and kept on-site or in
the program's administrative office for department review.
These records must clearly document:

(a) The name of the child;

(b) The date of care;

(c) Child arrival and departure times from the early
learning program;

(d) Signature or electronic signature of parent, guardian
or other authorized person at the time of arrival and depar-
ture; and
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(e) A staff signature when a child leaves the early learn-
ing program to attend school or participate in off-site activi-
ties not offered by the early learning program.

(3) An early learning provider must keep daily staff
attendance records for each center classroom or family home
program. These attendance records must be on paper or in an
electronic format and clearly document:

(a) The name of each staff member (including staff
assigned to care for children with special needs and one-on-
one care) and volunteers;

(b) The number of children in each classroom or family
home program;

(c) The staff-to-child ratio;

(d) The date; and

(e) Start and end times of the assigned staff or volun-
teers.

(4) If the attendance records are kept electronically, the
electronic system must:

(a) Record either an electronic signature, swipecard, per-
sonal identification number (PIN), biometric reader, or simi-
lar action by the parent or authorized person when signing the
child in or out of care (or staff notation of who picked up or
dropped off along with time in and out if authorized person
does not have electronic signature, swipe card, PIN, biomet-
ric reader or similar action);

(b) Ensure the authenticity, confidentiality, integrity,
security, accessibility, and protection against disproof of the
electronic records;

(¢c) Be able to produce an authentic, verifiable and
uniquely identified written record for each transaction;

(d) Be able to authenticate (prove the identity of) the
sender of the record and ensure that the electronic record has
not been altered;

(e) Be able to capture an electronic record for each trans-
action conducted;

(f) Be able to retain the electronic record in an accessible
form for their legal minimum retention period;

(g) Be able to search and retrieve electronic records in
the normal course of business; and

(h) Be able to perform in an accurate, reliable, and con-
sistent manner in the normal course of business.

(5) Electronic attendance records must contain informa-
tion necessary to reproduce the entire electronic record and
associated signatures in a form that permits a person viewing
or printing the entire electronic record to verify:

(a) The contents of the electronic record;

(b) The person signing the electronic record; and

(c) The date signatures were executed.

NEW SECTION

WAC 170-300-0460 Child records. (1) An early learn-
ing provider must keep current individualized enrollment and
health records for all enrolled children, including children of
staff, updated annually or more often as health records are
updated.

(a) A child's record must be kept in a confidential man-
ner but in an area easily accessible to staff.

(b) A child's parent or guardian must be allowed access
to all of his or her own child's records.
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(2) Each child's enrollment record must include the fol-
lowing:

(a) The child's birth date;

(b) An enrolled child's parent or phone numbers,
address, and contact information for reaching the family
while the child is in care;

(¢) Emergency contact information. If no emergency
contact is available, a written and signed emergency contact
plan may be accepted;

(d) Names and phone numbers of persons authorized to
pickup enrolled children;

(e) A plan for special or individual needs of the child, if
applicable, including parent or guardian signature, pursuant
to WAC 170-300-0300;

(f) Signed parent or guardian permissions, pursuant to
WAC 170-300-0450 as applicable for:

(1) Field trips;

(i1) Transportation;

(iii) Bathing;

(iv) Water activities including swimming pools or other
bodies of water; and

(v) Photo, video, or surveillance activity.

(g) The beginning and end enrollment date for children
no longer in the early learning program's care;

(h) A parent or guardian approved plan for use of physi-
cal restraint and documentation of parental or guardian noti-
fication;

(1) Expulsion information, documentation, and steps
taken to avoid expulsion;

(j) Termination of services documentation and commu-
nication; and

(k) Notification of child developmental screening infor-
mation given to the child's parent or guardian, if applicable.

(3) Each child's health record and the information
described in subsection (2)(a) through (e) of this section must
be available to staff for medical administration or emergen-
cies.

(4) A health record is required for every child who is
enrolled and counted in an early learning program's capacity.
A health record must include:

(a) An immunization record, pursuant to WAC 170-300-
0210(1);

(b) The child's health history including any known health
conditions and the child's individual care plan, if applicable;

(c) A medication authorization and administration log,
pursuant to WAC 170-300-0215, if applicable;

(d) Documentation of special medical procedure training
by parent or guardian, if applicable;

(e) Medical and dental care provider names and contact
information or what facility the parent or guardian would pre-
fer for treatment;

(f) Dates of the child's last physical exam and dental
exam, if available;

(g) Consent to seek medical care and treatment of the
child in the event of injury or illness, signed by the child's
parent or guardian;

(h) Signed parent or guardian permission for visiting
health professionals who provide direct services to children
at the early learning program;
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(1) An incident or injury report that includes:

(1) The date and description of the child's incident or
injury;

(1) Treatment provided to the child while in care;

(iii) The names of the early learning program staff pro-
viding the treatment; and

(iv) Evidence that a copy of the incident or injury report
was given to the child's parent or guardian.

(j) Documentation that a provider reported food poison-
ing or contagious diseases to the local health jurisdiction or
the department of health, if applicable.

NEW SECTION

WAC 170-300-0470 Emergency preparedness plan.
(1) An early learning provider must have and follow a written
emergency preparedness plan. The plan must be reviewed
and approved by the department prior to when changes are
made. Emergency preparedness plans must:

(a) Be designed to respond to fire, natural disasters, and
other emergencies that might affect the early learning pro-
gram;

(b) Be specific to the early learning program and able to
be implemented during hours of operation;

(c) Address what the provider would do if he or she has
an emergency and children may be left unsupervised;

(d) Address what the early learning program must do if
parents are not able to get to their children for up to three
days;

(e) Must follow requirements in chapter 212-12 WAC,
Fire marshal standards, as now or hereafter amended and the
state fire marshal's office requirements if a center early learn-
ing program;

(f) Be reviewed at program orientation, annually with all
early learning program staff with documented signatures, and
when the plan is updated; and

(g) Be reviewed with parents or guardians when a child
is enrolled and when the plan is updated.

(2) The written emergency preparedness plan must cover
at a minimum:

(a) Disaster plans, including fires that may require evac-
uation:

(1) An evacuation floor plan that identifies room numbers
or names of rooms, emergency exit pathways, emergency
exit doors, and for family home based programs, emergency
exit windows if applicable;

(ii) Methods to be used for sounding an alarm and calling
911;

(iii) Actions to be taken by a person discovering an
emergency;

(iv) How the early learning provider will evacuate chil-
dren, especially those who cannot walk independently. This
may include infant evacuation cribs (for center early learning
programs), children with disabilities, functional needs
requirements, or other special needs;

(v) Where the alternate evacuation location is;

(vi) What to take when evacuating children, including:

(A) First-aid kit(s);

(B) Copies of emergency contact information;

(C) Child medication records; and
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(D) Individual children's medication, if applicable.

(vii) How the provider will maintain the required staff-
to-child ratio and account for all children;

(viii) How parents or guardians will be able to contact
the early learning program; and

(ix) How children will be reunited with their parents or
guardians after the event.

(b) Earthquake procedures including:

(1) What a provider will do during an earthquake;

(i) How a provider will account for all children; and

(iii)) How a provider will coordinate with local or state
officials to determine if the licensed space is safe for children
after an earthquake.

(c) Public safety related lockdown scenarios where an
individual at or near an early learning program is harming or
attempting to harm others with or without a weapon. This
plan must include lockdown of the early learning program or
shelter-in-place steps including:

(1) How doors and windows will be secured to prevent
access, if needed; and

(i1) Where children will safely stay inside the early learn-
ing program.

(d) How parents or guardians will be contacted after the
emergency ends.

(3) An early learning provider must keep on the premises
a three day supply of food, water, and life-sustaining medica-
tion for the licensed capacity of children and current staff for
use in case of an emergency.

(4) An early learning provider must practice and record
emergency drills with staff and children as follows:

(a) Fire and evacuation drill once each calendar month;

(b) Earthquake, lockdown, or shelter-in-place drill once
every three calendar months;

(c) Emergency drills must be conducted with a variety of
staff and at different times of the day, including in the eve-
ning and during overnight hours for early learning programs
that care for children during those hours; and

(d) Drills must be recorded on a department form and
include:

(i) The date and time of the drill;

(1) The number of children and staff who participated,;

(iii) The length of the drill; and

(iv) Notes about how the drill went and how it may be
improved.

(5) In areas where local emergency plans are already in
place, such as school districts, an early learning program may
adopt or amend such procedures when developing their own
plan.

NEW SECTION

WAC 170-300-0475 Duty to protect children and
report incidents. (1) Pursuant to RCW 26.44.030, when an
early learning provider has reasonable cause to believe that a
child has suffered abuse or neglect, that provider must report
such incident, or cause a report to be made, to the proper law
enforcement agency or the department. "Abuse or neglect”
has the same meaning here as in RCW 26.44.020.

(2) An early learning provider must report by phone
upon knowledge of the following to:
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(a) Law enforcement or the department at the first oppor-
tunity, but in no case longer than forty-eight hours:

(1) The death of a child while in the early learning pro-
gram's care or the death from injury or illness that may have
occurred while the child was in care;

(ii) A child's attempted suicide or talk about attempting
suicide;

(iii) Any suspected physical, sexual or emotional child
abuse;

(iv) Any suspected child neglect, child endangerment, or
child exploitation;

(v) A child's disclosure of sexual or physical abuse; or

(vi) Inappropriate sexual contact between two or more
children.

(b) Emergency services (911) immediately, and to the
department within twenty-four hours:

(1) A child missing from care, triggered as soon as staff
realizes the child is missing;

(i) A medical emergency that requires immediate pro-
fessional medical care;

(iii) A child who is given too much of any oral, inhaled,
or injected medication;

(iv) A child who took or received another child's medica-
tion;

(v) A fire or other emergency;

(vi) Poisoning or suspected poisoning; or

(vii) Other dangers or incidents requiring emergency
response.

(c) Washington poison center immediately after calling
911, and to the department within twenty-four hours:

(i) A poisoning or suspected poisoning;

(i1) A child who is given too much of any oral, inhaled,
or injected medication; or

(ii1) A child who took or received another child's medica-
tion;

(iv) The provider must follow any directions provided by
Washington poison center.

(d) The local health jurisdiction or the department of
health immediately, and to the department within twenty-four
hours about an occurrence of food poisoning or reportable
contagious disease as defined in chapter 246-110 WAC, as
now or hereafter amended;

(e) The department at the first opportunity, but in no case
longer than twenty-four hours, upon knowledge of any per-
son required by chapter 170-06 WAC, as hereafter recodified
or amended, to have a change in their background check his-
tory due to:

(i) A pending charge or conviction for a crime listed in
chapter 170-06 WAC, as hereafter recodified or amended;

(i1) An allegation or finding of child abuse, neglect, mal-
treatment or exploitation under chapter 26.44 RCW or chap-
ter 388-15 WAC;

(iii) An allegation or finding of abuse or neglect of a vul-
nerable adult under chapter 74.34 RCW; or

(iv) A pending charge or conviction of a crime listed in
the director's list in chapter 170-06 WAC, as hereafter recod-
ified or amended, from outside Washington state, or a "nega-
tive action" as defined in RCW 43.216.010.

(3) In addition to reporting to the department by phone or
email, an early learning provider must submit a written inci-
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dent report of the following on a department form within
twenty-four hours:

(a) Situations that required an emergency response from
emergency services (911), Washington poison center, or
department of health;

(b) Situations that occur while children are in care that
may put children at risk including, but not limited to, inappro-
priate sexual touching, neglect, physical abuse, maltreatment,
or exploitation; and

(c) A serious injury to a child in care.

(4) An early learning provider must immediately report
to the parent or guardian:

(a) Their child's death, serious injury, need for emer-
gency or poison services; or

(b) An incident involving their child that was reported to
the local health jurisdiction or the department of health.

NEW SECTION

WAC 170-300-0480 Transportation and off-site
activity policy. (1) An early learning provider must have and
follow a transportation and off-site activity policy for per-
sonal or public transportation service, or nonmotorized travel
offered to children in care.

(a) The transportation and off-site activity policy must
include routine trips, which must not exceed two hours per
day for any individual child.

(b) Written parent or guardian authorization to transport
the parent or guardian's child. The written authorization must
be:

(1) A specific event, date, and anticipated travel time;

(i1) A specific type of trip (for example, transporting to
and from school, or transporting to and from a field trip); or

(iii) A full range of trips a child may take while in the
early learning provider's care.

(c) Written notices to parents or guardians, to be given at
least twenty-four hours before field trips are taken.

(2) During travel to an off-site activity, an early learning
provider must:

(a) Have the health history, appropriate medication (if
applicable), emergency information, and emergency medical
authorization forms accessible for each child being trans-
ported;

(b) Have a phone to call for emergency help;

(c) Have a complete first-aid kit;

(d) Maintain the staff-to-child ratio, mixed groupings,
and active supervision requirements;

(e) Have at least one staff member currently certified in
first aid and CPR supervise children;

(f) Take attendance using a roll call or other method that
assures all children are accounted for each time children
begin and end travel to an off-site activity, and every time
children enter and exit a vehicle; and

(g) Never leave children unattended in the vehicle.

(3) When an early learning provider supplies the vehicle
to transport children in care, the program and provider must:

(a) Follow chapter 46.61 RCW, Rules of the road, and
other applicable laws regarding child restraints and car seats;

(b) Assure that the number of passengers does not
exceed the seating capacity of the vehicle;
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(c) Maintain the vehicle in good repair and safe operat-
ing condition;

(d) Maintain the vehicle temperature at a comfortable
level to children;

(e) Assure the vehicle has a current license and registra-
tion as required by Washington state transportation laws;

(f) Assure the vehicle has emergency reflective triangles
or other devices to alert other drivers of an emergency;

(g) Assure the driver has a valid driver's license for the
type of vehicle being driven and a safe driving record for at
least the last five years;

(h) Prevent any driver with a known condition that
would compromise driving, supervision, or evacuation capa-
bilities from operating program vehicles; and

(i) Have a current insurance policy that covers the driver,
the vehicle, and all occupants.

NEW SECTION

WAC 170-300-0485 Termination of services policy.
An early learning provider may terminate a child's services
due to that child's parent or guardian's inability to meet the
expectations and requirements of the early learning program.
Expectations and requirements of the program may include
unpaid bills, continual late arrivals, or a parent, guardian or
family member's inappropriate or unsafe behavior in or near
early learning program space.

NEW SECTION

WAC 170-300-0486 Expulsion policy. (1) An early
learning provider must have and follow an expulsion policy,
pursuant to WAC 170-300-0340.

(2) An expulsion policy must:

(a) Provide examples of behavior that could lead to
expulsion from the early learning program;

(b) Detail steps the provider takes to avoid expelling a
child including, but not limited to, environmental and staffing
changes;

(c) Detail how the provider communicates to the parent
or guardian of a child the steps taken under (b) of this subsec-
tion; and

(d) Include information that may benefit an expelled
child including, but not limited to, community based
resources.

NEW SECTION

WAC 170-300-0490 Child restraint policy. (1) An
early learning provider must have and follow a child restraint
policy that contains behavior management and practices, pur-
suant to WAC 170-300-0335.

(2) A restraint policy must be:

(a) Appropriate for children's developmental level, abili-
ties, and language skills;

(b) Directly related to the child's behavior; and

(c) Designed to be consistent, fair, and positive.

(3) Family home licensees, center directors, assistant
directors, program supervisors, lead teachers and other
appropriate staff members must be trained annually in the
program's child restraint policy.
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(4) Only trained staff may restrain a child in care in
accordance with WAC 170-300-0335.

NEW SECTION

WAC 170-300-0495 Consistent care policy. (1) An
early learning program must have and follow a policy that
promotes the consistent care of children.

(2) When possible, an early learning provider must be
assigned to work with a consistent group of children for much
of the day with a goal of building long-term, trusting relation-
ships.

NEW SECTION

WAC 170-300-0500 Health policy. (1) An early learn-
ing provider must have and follow a written health policy
reviewed and approved by the department that includes the
topics listed in subsection (2) of this section. The health pol-
icy must be reviewed and approved by the department when
changes are made, and as otherwise necessary.

(2) An early learning program's health policy must meet
the requirements of this chapter including, but not limited to:

(a) A prevention of exposure to blood and body fluids
plan;

(b) Meals, snacks, and food services including guide-
lines for food allergies and food brought from home;

(c) Handwashing and hand sanitizer use;

(d) Observing children for signs of illness daily;

(e) Exclusion and return of ill children, staff, or any other
person in the program space;

(f) Contagious disease notification;

(g) Medical emergencies, injury treatment and reporting;

(h) Immunization tracking;

(1) Medication management, storage, administration and
documentation;

(j) Care for pets and animals that have access to licensed
space and the health risks of interacting with pets and ani-
mals;

(k) How general cleaning will be provided and how areas
such as food contact surfaces, kitchen equipment, toys, toilet-
ing equipment, and laundry will be cleaned, sanitized and
disinfected;

(1) Pest control policies;

(m) Caring for children with special needs or health
needs, including allergies, as listed in the child's record; and

(n) Dental hygiene practices and education.

NEW SECTION

WAC 170-300-0505 Postings. (1) Postings listed in
subsection (2) of this section that are part of an early learning
program must be clearly visible to parents, guardians, and
early learning program staff.

(2) Postings on early learning premises must include:

(a) The child care license, pursuant to WAC 170-300-
0010;

(b) Floor plan with emergency routes and exits identified
in each child care area, pursuant to WAC 170-300-0400
(1)(b)(1) and 170-300-0470 (2)(a)(i);
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(c) Dietary restrictions, known allergies, and nutrition
requirements, if applicable, in a location easily accessible for
staff but not available to those who are not parents or guard-
ians of the enrolled child, pursuant to WAC 170-300-0186
(8);

(d) Handwashing practices at each handwashing sink,
pursuant to WAC 170-300-0200(1);

(e) If applicable, diaper changing or stand-up diapering
procedure at each diapering station, pursuant to WAC 170-
300-0220 and 170-300-0221 (1)(d);

(f) Pesticide treatment, if applicable, pursuant to RCW
43.216.280 and 17.21.410 (1)(d);

(g) Emergency numbers and information including, but
not limited to:

(1) 911 or emergency services number;

(i1) Name, address and directions from the nearest arte-
rial street or nearest cross street to the facility;

(iii) The department's toll-free number;

(iv) Washington poison center toll-free number; and

(v) The department's child protective services.

(h) The location of emergency medical information for
children and staff;

(1) A notice of any current or pending enforcement
action, including probationary licenses pursuant to RCW
43.216.687. Notice must be posted:

(i) Immediately upon receipt; and

(ii) For at least two weeks or until the violation causing
the enforcement action is corrected, whichever is longer.

(j) A notice of safe sleep violation in the licensed space
as required by WAC 170-300-0291(2), if applicable;

(k) "No smoking" and "no vaping" signs, pursuant to
WAC 170-300-0420 (2)(f);

(1) A copy of a department approved waiver or variance
from a rule of this chapter, if applicable. Waivers or variances
must be posted for parent or guardian view when related to
the overall program (not related to any specific child), and as
long as the waiver or variance is approved,

(m) Insurance coverage, or a lapse or termination of such
coverage if applicable, pursuant to RCW 43.216.700; and

(n) Any other information listed in RCW 43.216.687.

AMENDATORY SECTION (Amending WSR 17-10-032,
filed 4/26/17, effective 5/27/17)

WAC 170-300-0005 Definitions. The following defini-
tions apply to this chapter:

"Accessible to children' means items, areas or materi-
als of an early learning program that a child can reasonably
reach, enter, use, or get to on their own.

"Accommodations'" means program curriculum and
instruction, activities, spaces, and materials that have been
adapted to help children and adults with special need function
within their surroundings.

"Active supervision" or "actively supervise" means
((focused-attention-and-intentional-observation-of ehildren-at
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"Capacity' means the maximum number of children an
early learning provider is authorized by the department to
have in care at any given time. This includes any children on-

care beyond supervision. This standard requires an early
learning provider to see and hear the children they are respon-

site at the early learning program and any children in transit
to or from the program or other activities such as field trips

sible for during higher risk activities. The provider must be

while the children are signed in to the care of the program.

able to prevent or instantly respond to unsafe or harmful
events.

"ADA'" refers to the Americans with Disabilities Act, as
now and hereafter amended.

"Aide" is a person who offers support to the early learn-

"Center early learning program" is a facility provid-
ing regularly scheduled care for a group of children birth

through twelve years of age for periods of less than twenty-
four hours a day, pursuant to RCW 43.216.010 (1)(a) (child
day care center).

ing program staff.

"Allergyv" or "allergies" refers to an overreaction of the
immune system to a substance that is harmless to most peo-
ple. During an allergic reaction, the body's immune system
treats the substance or "allergen" as an invader. The body
overreacts by releasing chemicals that may cause symptoms

ranging from mildly annoying to life threatening. Common
allergens include certain foods (milk, eggs, fish, shellfish,

common tree nuts, peanuts, wheat, and soybeans) pollen,

mold, or medication.
1

'Annual" means the calendar year, January 1st through
December 31st.

"Applicant'" means an individual who has made a for-
mal request for a child care license, certification, exemption,
or portable background check.

"Appropriate' when used to refer to child care or edu-
cational materials means that the materials will interest and
challenge children in terms of their ages and abilities.

"Appropriately' means correct or properly suited for a
particular situation.

"Assistant_director" is a person responsible for the

overall management of the center early learning program
including the facility and operations.

'

'Assistant teacher" is a person whose work is to assist
a lead teacher or licensee in providing instructional supports

to children and implementing a developmentally appropriate
program. The assistant must carry out assigned tasks under
the supervision of a lead teacher. program supervisor, direc-
tor, assistant director, or licensee.

"ASTM" refers to the American Society for Testing and

Materials.
1

'Bathroom" means a room containing a built-in, flush-
type toilet.

'

'Bias" means a tendency to believe that some people or
ideas are better than others that usually results in treating

some people unfairly.
"Body of water" or ""bodies of water' is a natural area
or human-made area or device that contains or holds a depth

of more than two inches of water. Examples include swim-
ming pools, ditches, canals, fish ponds, water retention areas

excavations, and quarries.

"CACFP" means the Child and Adult Care Food Pro-
gram established by Congress and funded by the United
States Department of Agriculture (USDA).

"Cannabis" (also known as "marijuana") refers to all
parts of the cannabis plant, whether growing or not, the seeds
thereof, the resin or concentrate extracted from any part of
the plant and every compound, manufacture, salt, derivative,
mixture, or preparation of the plant, its seeds, or resin.
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"Center early learning program licensee" or "center
licensee' means an entity licensed and authorized by the

department to operate a center early learning program.

"Certificate of exemption (COE)" means a form that is
approved by the Washington state department of health and
consistent with the requirements of WAC 246-105-050(2). or
an immunization form produced by the state immunization
information system.

"Certificate of immunization status (child)" means a
form that is approved by the Washington state department of
health and consistent with the requirements of WAC 246-
105-050(1), or an immunization form produced by the state

"Certification" means department approval of a person,
home, or facility that is exempt from licensing but requests
evidence that the program meets these foundational licensing
standards.

"Child" means an individual who is younger than age
thirteen, including any infant, toddler, preschool-age child, or
school-age child as defined in this chapter.

"Child abuse" or "neglect" means the physical abuse,
sexual abuse, sexual exploitation, abandonment, negligent
treatment or maltreatment of a child by any person as defined
in RCW 26.44.020.

'

'Child care" refers to supervision of children outside
the child's home for periods of less than twenty-four hours a

day.
"Child care basics" or "CCB'" means curriculum

designed to meet the initial basic training requirement for
early learning program staff working in licensed or certified

programs in Washington state. It serves as a broad introduc-
tion for professionals who are pursuing a career in the early
care and education field.

"Chromated copper arsenate" or "CCA" is a wood
preservative and insecticide that contains roughly twenty-two
percent arsenic, a known carcinogen. The United States
restricted the use of CCA on residential lumber in 2003, but
it can still be found on older decks and ((pleyereup)) play-
ground equipment. Information about the health hazards of

arsenic can be found ((&t—t—he—fe-l—lewmg—D@-H—web—&&e—

health)) on the department of health's web site.

"Clean' or "cleaning' means to remove dirt and debris
from a surface by scrubbing and washing with a detergent
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solution and rinsing with water. This process must be accom-
plished before sanitizing or disinfecting a surface.
"Confidential" means the protection of personal infor-
mation, such as the child's records. from individuals who are
not authorized to see or hear the information.
"Consistent care'" means providing steady opportuni-
ties for children to build emotionally secure relationships by

WSR 18-11-042

(a) A chlorine bleach and water solution of one table-
spoon of chlorine bleach to one quart of cool water, allowed
to stand wet for at least two minutes; or

(b) Other disinfectant products registered with the EPA,

if used strictly according to the manufacturer's label instruc-

tions including, but not limited to, quantity, time the product
must be left in place, adequate time to allow the product to

primarily interacting with a limited number of early learning
program staff.

"Contagious disease" means an illness caused by an
infectious agent of public health concern which can be trans-
mitted from one person, animal, or object to another person
by direct or indirect means including transmission through an

intermediate host or vector, food, water, or air. The Washing-
ton state department of health publishes a list of contagious

diseases.
"Continuous'" means without interruptions, gaps, or

stopping.
"Core competencies' are standards required by the

dry or rinsing if applicable, and appropriateness for use on
the surface to be disinfected. Any disinfectant used on food
contact surfaces or toys must be labeled "safe for food contact
surfaces."”

"Drinking water" or "potable water" is water suitable
for drinking by the public as determined by the Washington
state department of health or a local health jurisdiction.

"Dual language learners" refers to children who are

learning two or more languages at the same time. This term
includes children who learn two or more languages from

birth, and children who are still mastering their home lan-
guage when they are introduced to and start learning a second

department that detail what early learning providers need to

language. (Source: The Washington State Early Learning

know and are able to do to provide quality care and education

and Development Guidelines.)

for children and their families.
"CPSC" means the United States Consumer Product

Safety Commission.
"Cultural" or "culturally" means in a way that relates

"Early achievers" is a statewide system of high-quality
early learning that connects families to early learning pro-
grams with the help of an easy to understand rating system
and offers coaching, professional development, and

resources for early learning providers to support each child's

to the ideas, customs, and social behavior of different societ-
ies.

"Curriculum philosophy" means a written statement

of principles developed by an early learning provider to form
the basis of the learning program of activities, including age

appropriate developmental learning objectives for children.
"DCYE" or "the department" refers to the Washing-
ton state department of children, youth, and families.

"Developmental screening” is the use of standardized
tools to identify a child at risk of a developmental delay or

learning and development.

"Early childhood education (ECE) initial certificate"
(twelve quarter credits) is Washington's initial certificate in

early childhood education and serves as the point of entry for
a career in early learning and covers foundational content for
early learning professionals.

"Early childhood education (ECE) short certificate'
(initial certificate plus eight quarter credits) is Washington's
short certificate in early childhood education and offers areas

disorder. (Source: American Academy of Pediatrics, Healthy
Child Care America, 2009).
"Developmentally appropriate' means:

a) An early learning provider interacts with each child
in a way that recognizes and respects the child's chronologi-
cal and developmental age;

(b) Knowledge about how children grow and learn;

(c) Reflects the developmental level of the individual
child; and

(d) Interactions and activities are planned with the devel-

opmental needs of the individual child in mind.

'Director'" means the person responsible for the overall
management of a center early learning program including the
facility and operation.

"Disability" or "disabilities" has the same meaning in
this chapter as in RCW 49.60.040(7), the Washington law

against discrimination.

"Discipline' means a method used to redirect a child in
order to achieve a desired behavior.

"Disinfectant' means a chemical liquid used to destroy
bacteria.

"Disinfect" means to eliminate virtually all germs from
an inanimate surface by the process of cleaning and rinsing,
followed by:

of specialization. building on the state's initial certificate.

"Early childhood education (ECE) state certificate"
(short certificate plus twenty-seven quarter credits) is Wash-
ington's state certificate in early childhood education and is
the benchmark for Level 2 core competencies for early care
and education professionals and prepares for the next step, an
associate's degree in early childhood education.

"Early learning program" refers to regularly sched-
uled care for a group of children birth through twelve years of
age for periods of less than twenty-four hours, licensed by the
department.

"Early learning program space" means the licensed
indoor and outdoor space on the premises approved by the
department for the purpose of providing licensed child care.

"Early learning program staff" refers to all persons
who work, substitute, or volunteer in an early learning pro-
gram during hours when children are or may be present,
excluding licensees.

"Early learning provider" or ""provider" refers to an
early learning licensee or designee who works in an early
learning program during hours when children are or may be
present. Designees include center directors, assistant direc-
tors, program supervisors, lead teachers, assistants, ((instrae-
tienal-aides;)) aides, and volunteers.

Proposed
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"ECEAP" or "early childhood education and assis-

tance program" is a comprehensive preschool program that
provides free services and support to eligible children and

Washington State Register, Issue 18-11

"Food worker card" refers to a card issued by the

Washington state department of health that permits a trained
individual to safely and appropriately handle food served to

their families.
"Electronic record" means a record generated, com-
municated, received or stored by electronic means for use in

the public.
"Foundational quality standards" refers to the admin-

istrative and regulatory requirements contained within this

an information system or for transmission from one informa-

chapter. These standards are designed to promote the devel-

tion system to another.

"Electronic signature" means a signature in electronic
form attached to or logically associated with an electronic

record including, but not limited to, a digital signature. An
electronic signature is a paperless way to sign a document
using an electronic sound, symbol, or process, attached to or
logically associated with a record, and executed or adopted
by a person with the intent to sign the record.

"Electronic workforce registry" refers to the Wash-
ington state department of children, youth, and families' cur-
rent database of professional records of individual early
learning providers.

"Emergency preparedness' means a continuous cycle

of planning, organizing, training, equipping, exercising, eval-
uating, and taking corrective action in an effort to ensure
effective coordination in case of emergencies or during inci-
dent response.

"Enforcement action' means denial, suspension, revo-
cation, modification, or nonrenewal of a license pursuant to
RCW 43.216.325(3). An early learning provider may contest
enforcement actions and seek an adjudicative proceeding
pursuant to chapter 170-03 WAC, as hereafter recodified or
amended.

"EPA'" means the United States Environmental Protec-
tion Agency.

"Equivalency" when referring to staff qualifications
means an individual is allowed to meet the requirements of
this chapter through a department recognized alternative cre-
dential, or demonstration of competency, that indicates simi-
lar knowledge as the named credential.

"Exempt" or "exemption' in regards to immunizations

means a type of immunization status approved by the Wash-
ington state department of health where a child has not been

fully immunized against one or more vaccine preventable
diseases due to medical, religious, philosophical or personal
reasons.

"Expel" or "expulsion'" means to end a child's enroll-
ment in an early learning program. An early learning provider
will end a child's enrollment if the provider is unable to meet
a child's needs due to the child's challenging behavior.

"Family home early learning program' means an
early learning program licensed by the department where a
family home licensee provides child care or education ser-
vices for twelve or fewer children in the family living quar-
ters where the licensee resides as provided in RCW
43.216.010 (1)(c) (family day care provider).

"Family home early learning program licensee" or
"family home licensee' means an individual licensee autho-

opment, health, and safety of children enrolled in center and

family home early learning programs. The department uses
these standards to equitably serve children, families, and
early learning providers throughout Washington state.

"Good repair' means about eighty percent of materials
and components are unbroken, have all their pieces, and can
be used by children as intended by the manufacturer or
builder.

"Health care provider" means a person who is
licensed, certified, registered, or otherwise authorized by the
law of Washington state to provide health care in the ordinary
course of business or practice of a profession.

"Household member' means one or more individuals
who live in the same dwelling or share living arrangements,
and may consist of family relatives or other groups of people.

"Immunization" is the process of administering a vac-
cine to make a person immune or resistant to an infectious
disease.

"Inaccessible to children' means a method to prevent a

child from reaching, entering, using, or getting to items,
areas, or materials of an early learning program.

"Inactive' when used by the department to indicate a
licensing status, means early learning providers who have
requested and have been approved to temporarily cease car-
ing for children and close their early learning program.

"Individual care plan'" means a specific plan to meet
the individual needs of a child with a food allergy. special
dietary requirement due to a health condition, other special
needs, or circumstances.

"Infant" is a child birth through eleven months of age.

'

'In-service training" means professional development
requirements for continuing education delivered or approved
by the department to maintain staff standards and qualifica-

tions while employed as an early learning provider.
L}

'Internal review process" has the same meaning in this
chapter as in RCW 43.216.395, as now or hereafter amended.

'

'Lead teacher" means an early learning provider who
works as the lead staff person in charge of a child or group of

children and implements activity programs.
L

'License" means a permit issued by the department
legally authorizing an applicant to operate an early learning
program.

'

'Licensed space" means the indoor and outdoor space
on the premises approved by the department for the purpose
of providing licensed child care.

"Licensee'" means an individual or legal entity listed on
a license issued by the department, authorized to provide

rized by the department to operate a family home early learn-
ing program within the licensee's family living quarters.

"Family living quarters'" means a family home
licensee or applicant's residence and other spaces or building

child care or early learning services in a center or family
home setting.

"Lockdown' means restricted to an interior room with
few or no windows while the facility or building is secured

on the premises.

Proposed

from a threat.
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"Locking mechanism" means a lock that requires a

key, tumbler, dial, passcode, touchpad, or similar device or
method to lock and unlock.

'Modification" when used in reference to an early
learning provider's licensing status, means an enforcement

action by the department to change the conditions identified
on a licensee's current license.

"Nonexpiring license' means a license that is issued to
an early learning provider following the initial licensing
period, pursuant to chapter 43.216 RCW.

"Operating hours' means the hours listed in an early
learning program parent handbook when the program is open
and providing care and services to children.

"Parent" or ""guardian' means birth parent, custodial
parent, foster parent, legal guardian or those authorized by
the parent or entity legally responsible for the welfare of the
child.

"Peer interaction' refers to relationships children have
with one another, which includes how infants and toddlers
play near one another and how preschoolers play together,
communicate, and whether they fight or get along.

"Personal needs' means an early learning provider's
toileting or medication needs. Personal needs do not include
smoking or use of tobacco products, illegal drug use or mis-
use or prescription drugs, conducting business or related
activities, sleeping or napping, screen time, or leaving chil-
dren in care unattended.

"Pest" means an animal, plant, or insect that has a harm-
ful effect on humans, food, or living conditions.

"Pesticide" refers to chemicals used to kill pests.

"Pet" means a domestic or tamed animal or bird kept for
companionship or pleasure.

"Physical barrier" means a nonclimbable fence or a
wall that is at least five feet tall and has no openings greater
than two inches or a gate or door that allows entry to and exit
from a body of water and has the following requirements in

addition to those already listed: A locking mechanism, a self-
closing or self-latching device, and a device used to open the

locks which is inaccessible to children but readily available
to staff.

"Physical restraint'' means holding a child as gently as
possible for the minimum amount of time necessary to con-
trol a situation where that child's safety or the safety of others
is threatened.

"Poison" includes, but is not limited to, substances
chemicals, chemical compounds (other than naturally occur-
ring compounds such as water or salt), or similar items that
even in small quantities, are likely to cause injury or illness if

it is swallowed or comes into contact with a child's skin, eyes,

mouth, or mucus membranes.
'

'Premises" means the licensed and unlicensed space at
the licensed address including, but not limited to, buildings,
land, and residences.

"Preschool-age children" means children thirty

months through six years of age not attending kindergarten or
elementary school.

"Preservice training" means professional development
standards or requirements for early learning program staff
prior to hiring or within a department specified time frame

WSR 18-11-042

"Private septic system' means a septic system that is

not connected to a public sewer system maintained by a gov-
ernment agency. A private septic system includes, but is not

limited to, the septic system's drain field and tanks.
L}

'Probationary license" has the same meaning as in
RCW 43.216.010(23).

"Professional development support plan" is a formal
means by which an individual who is supervising staff sets
out the goals, strategies, and outcomes of learning and train-
ing.

"Program supervisor' means the center early learning
provider responsible for planning and supervising the learn-
ing and activity program.

"RCW" means the Revised Code of Washington.

"Readily available" means able to be used or obtained
quickly and easily.

"Revocation' or "revoke' when used in reference to an
early learning provider's licensing status, means an enforce-
ment action by the department to close an early learning pro-

gram and permanently remove the license.
L

'Routine care' means typical or usual care provided to
a child during the time the child is enrolled in the early learn-

ing program (for example: Feeding, diapering, toileting, nap-
ping, resting, playing, and learning).

""Safe route' means a way or course taken to get from a
starting point to a destination that is protected from danger or
risk.

"Safety plan'" means a written plan to implement pro-

gram changes to bring an early learning program into compli-
ance with this chapter and chapter 43.216 RCW. Safety plans

are developed at meetings involving at least an early learning
provider and a department licensor and supervisor. Safety

plans detail changes the provider needs to make to mitigate
the risk of direct and indirect harm to children enrolled in the

early learning program. Program changes shall be agreed to
in writing and signed by all participants at the meeting.
Safety plans expire thirty calendar days after being signed by
all parties. Safety plans may only be extended for an addi-
tional thirty days and extensions may only be authorized by a
department supervisor.

"Sanitize' means to reduce the number of microorgan-
isms on a surface by the process of:

(a) Cleaning and rinsing with water at a high temperature
pursuant to this chapter; or

(1) A chlorine bleach and water solution of three-quarters
teaspoon of chlorine bleach to one quart of cool water,
allowed to stand wet for at least two minutes; or

(ii) Other sanitizer product if it is registered with the
EPA and used strictly according to manufacturer's label
instructions including, but not limited to, quantity used, time
the product must be left in place, adequate time to allow the
product to dry, and appropriateness for use on the surface to
be sanitized. If used on food contact surfaces or toys, a sani-
tizer product must be labeled as "safe for food contact sur-
faces."

""School-age children' means a child not less than five
years of age through twelve years of age who is attending

and delivered or approved by the department.

kindergarten or elementary school.

Proposed
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"Screen time'" means watching, using. or playing tele-
vision, computer, video games, video or DVD players,
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"Technical assistance' means a service provided to
early learning providers by department staff or a contracted

mobile communication devices, or similar devices.
L

'Serious injury" means an injury resulting in an over-
night hospital stay; a severe neck or head injury; choking or

serious unexpected breathing problems; severe bleeding;
shock or an acute confused state; sudden unconsciousness:

dangerous chemicals in eyes. on skin, or ingested; near

drowning: one or more broken bones; a severe burn requiring
professional medical care; poisoning; or an overdose of a
chemical substance.

"Shelter _in place'" means staff and children staying at
the facility due to an external threat such as a storm, chemical

third party. The goal of technical assistance is to offer guid-
ance, information, and resources to help a provider fully
comply with the licensing requirements of this chapter and
chapter 43.216 RCW.

"Toddler" means a child twelve months through

twenty-nine months of age.
'

'Tummy time" means placing an infant in a nonrestric-
tive prone position, lying on his or her stomach when not in

sleeping equipment.

"Transition" is the process or period of time to change
from one activity, place, grade level, or sleeping arrangement

or gas leak or explosion, or other event that prohibits the
occupants from safely leaving the facility.

"Sign'" means an individual formally placing their name
or legal mark on a document by physical signature or elec-
tronic signature.

"Sleeping equipment" includes a bed, cot, mattress,
mat, crib, bassinet, play yard or "pack and play" but does not

include a car seat or infant swing.
L

'Special needs" is a term used for children who require

assistance due to learning difficulties, physical disability, or
emotional and behavioral difficulties and who have docu-

mentation in the form of an individual educational plan (IEP),
individual health plan (IHP), 504 plan, or an individualized

family service plan (IFSP).

'

'Staff" means any early learning provider providing
care in the early learning program.

"Strengthening families program self-assessment"
refers to a research informed approach to increase family
strengths, enhanced child development, and reduce the likeli-

hood of child abuse and neglect. It is based on engaging fam-
ilies, programs, and communities in building five protective

factors:

(a) Parental resilience;

(b) Social connections;

¢) Knowledge of parenting and child development:;

(d) Concrete support in times of need; and

(e) Social and emotional competence of children.

"Supervise' or "supervision' means an early learning
provider must be able to see or hear the children they are
responsible for at all times. Early learning providers must use
their knowledge of each child's development and behavior to
anticipate what may occur to prevent unsafe or unhealthy
events or conduct, or to intervene in such circumstances as
soon as possible. Early learning providers must also reposi-
tion themselves or the children to be aware of where children
are and what they are doing during care. An early learning
provider must reassess and adjust their supervision each time
child care activities change. See "active supervision" for a

heightened standard of care.
"Suspend' when used in reference to an early learning

to another.

"Unlicensed space' means the indoor and outdoor areas
of the premises not approved by the department as licensed
space that the early learning provider must make inaccessible
to the children during child care hours.

"Unsupervised access" as used throughout this chapter
has the same meaning as in WAC 170-06-0020 as hereafter
recodified or amended.

"USDA" means the U.S. Department of Agriculture.

"Usable space" means the areas that are available at all
times for use by children in an early learning program and
meets licensing requirements.

"Vapor product" means any:

(a) Device that employs a battery or other mechanism to
heat a solution or substance to produce a vapor or aerosol
intended for inhalation;

(b) Cartridge or container of a solution or substance
intended to be used with or in such a device or to refill such a
device; or

(c) Solution or substance intended for use in such a
device including, but not limited to, concentrated nicotine,
nonnicotine substances, or supplemental flavorings. This
includes any electronic cigarettes, electronic nicotine deliv-
ery systems, electronic cigars, electronic cigarillos, electronic
pipes, hookahs, steam stones, vape pens, or similar products
or devices, as well as any parts that can be used to build such
products or services. "Vapor product" does not include any
drug, device, or combination product approved for sale by the
United States Food and Drug Administration that is marketed
and sold for such approved purpose.

"Variance" is an official approval by the department to
allow an early learning program to achieve the outcome of a
rule or rules in this chapter in an alternative way than
described due to the needs of a unique or specific program
approach or methodology. The department must grant a
request for variance if the proposed alternative provides clear
and convincing evidence that the health, welfare, and safety
of all enrolled children is not jeopardized. An early learning
provider does not have the right to appeal the department's
disapproval of request for variance under chapter 170-03
WAC, as hereafter recodified or amended. The provider may

provider's licensing status, means an enforcement action by

challenge a variance disapproval on a department form.

the department to temporarily stop a license in order to pro-
tect the health, safety, or welfare of enrolled children or the
public.

"Swimming pool" means a pool that has a water depth
greater than two feet (24 inches).

Proposed

"Volunteer" includes any person who provides labor or
services to an early learning provider but is not compensated
with employment pay or benefits. A volunteer must never
have unsupervised access to a child unless the volunteer is the
parent or guardian of that child or is an authorized person
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pursuant to WAC 170-300-0345 (1)(¢). "Unsupervised

access" has the same meaning here as in WAC 170-06-0020
as hereafter recodified or amended.

"WAC" means the Washington Administrative Code.

""Wading pool" means a pool that has a water depth of
less than two feet (24 inches).

"Waiver" is an official approval by the department
allowing an early learning provider not to meet or satisfy a
rule in this chapter due to specific needs of the program or an
enrolled child. The department must grant a request for
waiver if the proposed waiver provides clear and convincing
evidence that the health, welfare, and safety of all enrolled
children is not jeopardized. An early learning provider does
not have the right to appeal the department's disapproval of a
waiver request under chapter 170-03 WAC, as hereafter
recodified or amended. The provider may challenge a waiver
disapproval on a department form.

"Walking independently' means an individual is able
to stand and move easily without the aid or assistance of
holding on to an object, wall, equipment, or another individ-
ual.

"Washington state early learning and development
guidelines" refers to guidelines published by the department,
the Washington state office of superintendent of public
instruction (OSPI). and thrive Washington for children birth
through third grade that outlines what children know and are
able to do at different stages of their development.

"Water activities' means early learning program activ-
ities in which enrolled children swim or play in a body of
water that poses a risk of drowning for children. Water activ-
ities do not include using sensory tables.

"Weapon' means an instrument or device of any kind
that is used or designed to be used to inflect harm including,
but not limited to, rifles, handguns, shotguns, antique fire-
arms, knives, swords, bows and arrows, BB guns, pellet guns,
air rifles, electronic or other stun devices, or fighting imple-
ments.

"Written food plan' is a document designed to give
alternative food to a child in care because of a child's medical
needs or special diet, or to accommodate a religious, cultural,
or family preference. A parent or guardian and the early

learning provider must sign a written food plan.

WSR 18-11-090
PROPOSED RULES
DEPARTMENT OF
SERVICES FOR THE BLIND
[Filed May 18, 2018, 2:58 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
03-015.

Title of Rule and Other Identifying Information: Revi-
sions to existing chapter 67-10 WAC, Public records—Dis-
closure; chapter 67-16 WAC, Department—General admin-
istration; and chapter 67-25 WAC, Vocational rehabilitation
and services for blind persons.
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Hearing Location(s): On June 26, 2018, at 5:30 - 7:30
p.m., at the Department of Services for the Blind, 3411 South
Alaska Street, Seattle, 98118.

Date of Intended Adoption: July 1, 2018.

Submit Written Comments to: Michael MacKillop, 3411
South Alaska Street, Seattle, WA 98118, email michael.
mackillop@dsb.wa.gov, info@dsb.wa.gov, by June 26,
2018.

Assistance for Persons with Disabilities: Contact
Michael MacKillop, phone 206-906-5520, email michael.
mackillop@dsb.wa.gov, by June 15, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Proposed changes
align agency policy with relevant changes to federal Rehabil-
itation Act as amended by Title IV of the Workforce Innova-
tion and Opportunity Act (WIOA). Substantive changes
include: Additional defined terms; required coordination
with other federally funded workforce development system
partner agencies; clarity on concept of informed choice;
required timeline and process changes for eligibility and
planned services, including additional consideration of career
advancement and deletion of extended evaluation; clarity on
competitive and integrated employment concepts; categori-
zation of significance of disability and order of selection cri-
teria; addition of preemployment transition services; items
exempt or require comparable benefit consideration;
expanded technical assistance for self-employment; added
detail about state rehabilitation council; clarity on purpose of
background checks for participants; and updated terminology
and processes for the agency.

Reasons Supporting Proposal: The changes are required
to align with changes in relevant federal laws and regulations.

Statutory Authority for Adoption: WIOA (H.R. 803;
Pub.L. 113-128) is a United States public law that incorpo-
rates the Rehab Act of 1973 as amended and consolidates job
training programs under the Workforce Investment Act of
1998 into a single funding stream.

Rule is necessary because of federal law, WIOA (H.R.
803; Pub.L. 113-128) and Code of Federal Regulations Title
34, Subtitle B, Chapter III, Part 361.

Agency Comments or Recommendations, if any, as to
Statutory Language, Implementation, Enforcement, and Fis-
cal Matters: The agency believes these proposed WAC
changes are necessary for alignment with federal legislation
and regulatory changes.

Name of Proponent: Department of services for the
blind, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Michael MacKillop, 3411
South Alaska Street, Seattle, WA 98118, 206-906-5520.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Proposed to align with federal statute and regula-
tions.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.061 because this rule mak-

ing is being adopted solely to conform and/or com-

Proposed
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ply with federal statute or regulations. Citation of
the specific federal statute or regulation and descrip-
tion of the consequences to the state if the rule is not
adopted: [No information supplied by agency].

May 18, 2018
Michael MacKillop
Deputy Director

AMENDATORY SECTION (Amending WSR 84-01-040,
filed 12/15/83)

WAC 67-10-010 Purpose. The department of services
for the blind is an agency of state government created by
chapter 194, Laws of 1983. It shall hereafter in this chapter be
referred to as the "department." The chief executive officer of
the department is the director. The director shall be appointed
by the governor, with the consent of the senate.

The state rehabilitation council for the blind has the role
of advising the department on issues affecting blind individ-
uals across the state (reference WAC 67-10-025). The mem-
bers are appointed by the governor. Terms are for a period of
three years. State rehabilitation council members elect one of
their members as chair for a term of one year.

The department's programs provide services statewide.
The department has offices located throughout the state.

NEW SECTION

WAC 67-10-025 State rehabilitation council for the
blind. (1) The purpose of the state rehabilitation council for
the blind is to:

* Review, analyze, and advise the department of its
responsibilities under The Rehabilitation Act of 1973 includ-
ing, vocational rehabilitation, business enterprise program,
and independent living services;

* Partner with the department in the development and
review of the VR state plan goals and priorities, the DSB stra-
tegic plan, reports, needs assessments, and program evalua-
tion;

* Conduct a review and analysis of consumer satisfaction
as it relates to the functions performed by the department, the
services delivered, and outcomes achieved;

* Prepare and submit an annual report to the governor
and the RSA commissioner, and make the report available to
the public;

* Coordinate with other councils, as specified by The
Rehabilitation Act of 1973, including, the state independent
living council and centers for independent living;

» Advocate for people who are blind by making recom-
mendations to the governor and the legislature on issues
related to the department, other state agencies, or state laws
which have a significant effect on the opportunities, services,
or rights of blind persons;

* Advise and make recommendations to the governor on
the criteria and qualifications pertinent to the selection of the
department director;

* Perform other functions consistent with The Rehabili-
tation Act of 1973, comparable to other functions performed
by the council, determined by the council.

Proposed
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(2) Members of the state rehabilitation council for the
blind shall be appointed by the governor considering geo-
graphic representation, gender, ethnicity and other unique
characteristics. Individuals who are blind must constitute a
majority of the council.

Membership must also include the following represented
groups:

* A consumer organization of the blind; two current or
former recipients of vocational rehabilitation services;

* Four representatives of business, labor and industry;

« The state workforce investment board;

* The client assistance program;

* The parent information and training center;

* A current or former qualified vocational rehabilitation
counselor who shall be a nonvoting member if currently
employed by the department;

* A community rehabilitation program;

* The tribal vocational rehabilitation program;

* The office of the superintendent of public instruction;

* A representative of individuals who are blind who have
difficulty representing themselves or are unable, due to their
disabilities, to represent themselves;

» The Washington state independent living council,

* The executive director of the department who shall be
a nonvoting member.

(3) Members are appointed to the state rehabilitation
council for the blind for a term of three years. Members may
seek reappointment for a second term. No member may serve
more than two consecutive full terms, except for the CAP and
tribal representative positions, or unless the governor finds it
necessary to extend a position for a specified time in order to
achieve required representation. If a vacancy occurs due to
resignation or withdrawal prior to the end date of the term,
the governor may appoint a new member who will serve out
the remainder of the position's term to its scheduled end date.
A member's term may be ended at any time by the governor.

AMENDATORY SECTION (Amending WSR 88-09-006,
filed 4/11/88)

WAC 67-10-060 Public records officer. The public
records officer for the department shall be ((the-deputy-diree-

tor;-as-destgnated)) appointed by the director, for all records
maintained by the department whether located at the ((een-

tral)) headquarters office ((thereefat-OlympiaWashing-
ten;)) or at such other offices throughout the state maintained
by the department. The public records officer shall be located
at such central office. The public records officer shall be
responsible for implementation of this chapter regarding
release of public records, coordinating the staff of the depart-
ment in this regard, generally insuring compliance by the
staff with the public records disclosure requirements of RCW
42.17.250 through 42.17.320, and maintaining the records
index of the department as required.

AMENDATORY SECTION (Amending WSR 84-01-040,
filed 12/15/83)

WAC 67-10-080 Office hours. Public records shall be
available for inspection and copying during the customary
office hours of the department. For purposes of this chapter,
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the customary office hours shall be from 8:00 a.m. to ((4:39))
5:00 p.m., Monday through Friday, excluding legal holidays.

AMENDATORY SECTION (Amending WSR 84-01-040,
filed 12/15/83)

WAC 67-10-170 ((Fermit—Requestfor-inspeetionof
reeords:)) Public records request.

WSR 18-11-090

WAC 67-10-040
WAC 67-10-160
WAC 67-10-180

Operations and procedures.
Adoption of forms.

Form 2—Request for photocopy of
record(s).

AMENDATORY SECTION (Amending WSR 84-01-041,
filed 12/15/83)

WAC 67-16-010 Physical and informational accessi-
bility. () Ne-etherwise-qualified-handicappedindividual
hathsotely  handicap.t Haded £ .

nabil 5 hing (o, i e
customary-manner:)) (1) It is the policy of the department of
services for the blind that persons shall not be discriminated
against (in employment or service) because of race, color,

creed, religion, national origin, sexual orientation, age, sex,
presence of any sensory, mental, or physical disability, or use

of a trained dog guide or service animal by a person with a

disability, disabled veteran status or Vietnam era veteran sta-
tus, recently separated veteran status, or other protected vet-

+Name 4. Phenenumber
2Address 5. Representing-(ifapplicable)
3 Zipeede 6. Hurgent—dateneeded

A public records request form is available for inspection of
records and copies of information requested. The requestor
provides contact information including name, phone number,
address, email address, and a description of the records.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 67-10-020  Description of organization of the

department.

WAC 67-10-030  Location of established places.

eran status and (in employment only) because of marital sta-
tus.

(2) It is a violation of this nondiscrimination policy when

inequitable practices, based on factors listed in subsection (1)
of this section, occur in service delivery or employment.
Some of these practices include: Denial of services or bene-
fits; refusal to hire or promote; failure to provide appropriate
interpreter services including American sign language
(ASL); limiting access to services because of inaccessible
facilities; failure to make reasonable accommodations to
allow full participation of persons with disabilities in all pro-
grams, activities, and services; denial of the opportunity to
act as a consultant or volunteer, or serve on committees and
boards.

(3) The department nondiscrimination policy is consis-
tent with Titles VI and VII of the Civil Rights Act of 1964, as

amended in 1972; Executive Order 11250; sections 503 and
504 of The Rehabilitation Act of 1973, as amended; the Age

Discrimination Act of 1975; the Age Discrimination in

Employment Act of 1967; the 1974 Vietnam Era Veteran
Readjustment Assistance Act, as amended; the Americans

With Disabilities Act of 1990; the Civil Rights Act of 1991;
the Washington State Law Against Discrimination, chapter
49.60 RCW.; Affirmative Action, chapter 49.74 RCW: and
Policy 188 - Accessibility, Office of the Chief Information
Officer.

Proposed
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AMENDATORY SECTION (Amending WSR 04-12-029,
filed 5/26/04, effective 7/1/04)

WAC 67-16-020 Purpose and definition. The author-
ity for conducting background checks on contractors and ser-
vice providers is established in chapter 74.18 RCW. The pur-
pose for background checks is to ensure the suitability, char-
acter and competence of contractors and service providers to
work with ((elients)) agency participants with a visual dis-
ability as defined in WAC 67-25-009, 67-35-030, 67-55-040,
and/or 67-75-040 ((3)))).

AMENDATORY SECTION (Amending WSR 10-19-081,
filed 9/16/10, effective 10/17/10)

WAC 67-16-030 Background check process for con-
tractors, vendors, and service providers. (1) The director
of the department of services for the blind (DSB) shall inves-
tigate the conviction records, pending charges and disci-
plinary board final decisions for contractors, vendors, and
service providers who will or may have unsupervised access
to DSB ((elients)) participants.

(2) The investigation shall consist of a background check
as allowed under the Washington State Criminal Records Pri-
vacy Act, RCW 10.97.050; the Washington state patrol crim-
inal identification system under RCW 43.43.832 through
43.43.834, and the Federal Bureau of Investigation. The
background check shall include a fingerprint check using a
complete Washington state criminal identification fingerprint
card.

(3) The director may waive the requirement for a back-
ground check if the contractor, vendor, or service provider
has been cleared in a background check within the previous
two years.

(4) When necessary, the director may engage a service
provider, vendor, or contractor on a conditional basis, pend-
ing completion of the background check.

(5) The investigation shall include an examination of
state and national criminal identification data. The director
shall use the information solely for the purpose of determin-
ing the character, suitability and competence of the individual
contractor or service provider to work with the department of
services for the blind ((elents)) participants.

(6) The director shall provide the results of the back-
ground check in writing to the contractor, vendor, or service
provider.

(7) The office of the director shall maintain confidential
records of all background check information. Such informa-
tion shall be limited to only those individuals processing the
information within the department.

(8) The fingerprint criminal history records checks will
be at the expense of the contractor or service provider.

(9) Current contractors, vendors, or service providers for
whom disqualifying crimes are discovered in the background
check process will be notified in writing. The written notifi-
cation shall include notice of termination of the contract or
service provider agreement and give the individual the right
to request a review by the director of the department of ser-
vices for the blind.

Proposed
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AMENDATORY SECTION (Amending WSR 10-19-081,
filed 9/16/10, effective 10/17/10)

WAC 67-16-040 Department of services for the
blind—Background check requirements for employees,
applicants, volunteers and student interns. (1) The execu-
tive director of the department of services for the blind shall
conduct background checks on all employees in covered
positions and applicants under final consideration for a cov-
ered position. A covered position is one in which a person
will or may have unsupervised access to vulnerable ((ek-
ents)) participants or potential ((elients)) participants with
vision disability. These ((eltents)) participants or potential
((ehients)) participants may also have other disabilities, such
as developmental disabilities or mental health disabilities.
Employees and applicants shall authorize the executive direc-
tor of the department of services for the blind to conduct a
background check.

(2) The requirement for background checks shall include
the following:

() ((Currentemployeesas-of Fuly1+2004-

))) Any employee seeking a covered position because
of a reduction in force, reallocation, transfer, promotion or
demotion.

((fe))) (b) Any applicant prior to appointment into a cov-
ered position, except when appointment is made on a condi-
tional basis under subsection (7)(b) of this section.

(3) A background check will be conducted on the final
preferred candidate prior to appointment.

(4) The executive director of the department of services
for the blind shall use the results of a background check
solely to determine the character, competence and suitability
of a person for a covered position. The background check
information shall consist of:

(a) A fingerprint check using a complete Washington
state criminal identification fingerprint card.

(b) Conviction records, pending charges, and disci-
plinary board final decisions (if applicable).

(c) Evidence that substantiates or mitigates convictions,
pending charges, and disciplinary board final decisions
including, but not limited to:

(1) The employee or applicant's background check autho-
rization and disclosure form;

(i1) The employee or applicant's age at the time of con-
viction, charge, or disciplinary board final decision;

(iii) The nature and severity of the conviction, charge, or
disciplinary board final decision;

(iv) The length of time since the conviction, charge, or
disciplinary board final decisions;

(v) The nature and number of previous offenses; and

(vi) The relationship between the nature of the convic-
tion, pending charge, or disciplinary board final decision and
the duties of the employee or applicant.

(5) A permanent employee with a background check dis-
qualification may voluntarily resign, or be subject to disci-
plinary action in accordance with WAC 357-40-010.

(6) Interim measures that may be used while the execu-
tive director explores availability of actions (not to exceed
((39)) thirty calendar days except in cases where there are
investigations of pending charges):
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(a) Voluntary use of accrued vacation, exchange, and/or
compensatory time.

(b) Authorized leave without pay, if there is no paid
leave available, or if the employee chooses not to use paid
leave.

When considering the above actions, the agency will
consider the least restrictive means necessary to prevent
unsupervised access.

(7) The executive director of the department of services
for the blind shall:

(a) Notify employees and applicants that a background
check is required for covered positions;

(b) Develop procedures specifying when employees and
applicants may be hired on a conditional basis pending the
results of a background check; and

(c) Develop policies and procedures pertaining to back-
ground checks;

(d) Provide the employee/applicant with the results of
the background check in writing;

(e) Notify employees of their promotional register rights
when they have been separated from their position, either
voluntarily or involuntarily due to a background disqualifica-
tion.

(8) Failure to authorize the executive director of the
department of services for the blind to conduct a background
check disqualifies an employee or applicant from consider-
ation for any covered position including an employee's cur-
rent covered position.

(9) An applicant for a covered position who is denied
employment due to a disqualifying finding, shall be given the
right to request a review of the decision by the executive
director.

Requests for review must be in writing and received by
the executive director within fifteen calendar days of the
postmark date of the notification or date of hand-delivery.

(10) Permanent nonrepresented employees may appeal
to the personnel resources board in accordance with RCW
41.06.170 and rules promulgated thereunder including WAC
357-52-010. Represented employees may appeal to the
Washington state federation of state employees under the
terms of the collective bargaining agreement.

(11) Nothing in this rule shall limit the department of
services for the blind executive director's use of other author-
ities to conduct background checks.

(12) Information pertaining to background checks is
confidential and shall be used solely for the purpose of deter-
mining the character, suitability and competence of the appli-
cant and/or employee. Access to background check informa-
tion shall be limited to only those individuals processing the
information for the department. Misuse of background check
information is a criminal offense and may result in prosecu-
tion and/or disciplinary action as provided under WAC 357-
40-010.

(13) The department of services for the blind will pay the
costs associated with the background checks for current
employees, applicants, volunteers, and student interns.

WSR 18-11-090

NEW SECTION

WAC 67-16-050 Background check requirements for
participants. Background checks may be secured as a voca-
tional rehabilitation assessment service for a participant who
is seeking employment in a field that customarily requires a
background check as a condition of employment. The depart-
ment may obtain a criminal history background check verify-
ing that the customer is not excluded from employment in the
field or specific job as part of the participant's informed
choice in exploring or selecting an employment goal.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-005 Definitions. (1) "Act" or "the law,"
except when context indicates otherwise, means the Rehabil-
itation Act of 1973 (29 U.S.C. Section 701 et seq.), as
amended by Title IV of the Workforce Innovation and
Opportunity Act (WIOA) of 2014.

(2) "Administrative costs" under the vocational rehabili-
tation services portion of the unified or combined state plan
means expenditures incurred in the performance of adminis-
trative functions under the vocational rehabilitation program,
including expenses related to program planning, develop-
ment, monitoring, and evaluation including, but not limited
to, expenses for:

(a) Quality assurance;

(b) Budgeting, accounting, financial management, infor-

mation systems, and related data processing;
(c) Providing information about the program to the pub-

lic;
(d) Technical assistance and support services to other

state agencies, private nonprofit organizations, and busi-

nesses and industries, except for technical assistance and sup-
port services described in C.F.R. Sec. 361.49 (a)(4);

(e) The state rehabilitation council and other advisory
committees;

(f) Professional organization membership dues for desig-
nated state unit employees;

(2) The removal of architectural barriers in state voca-
tional rehabilitation agency offices and state-operated reha-
bilitation facilities;

h) Operating and maintaining designated state unit
facilities, equipment, and grounds, as well as the infrastruc-
ture of the one-stop system;

(i) Supplies;

(j) Administration of the comprehensive system of per-
sonnel development personnel administration, administration
of affirmative action plans, and training and staff develop-
ment;

(k) Administrative salaries, including clerical and other
support staff salaries, in support of these administrative func-
tions;

(1) Travel costs related to carrying out the program, other
than travel costs related to the provision of services;

(m) Costs incurred in conducting reviews of determina-
tions made by personnel of the designated state unit, includ-
ing costs associated with mediation and impartial due process

hearings; and

Proposed
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(n) Legal expenses required in the administration of the
program.

(3) "Applicant" means an individual who has submitted
to the department an application or letter requesting voca-
tional rehabilitation services in accordance with WAC ((67-
25-0140)) 67-25-093.

() (4) "Appropriate modes of communication"
means specialized aids and supports that enable an individual
with a disability to comprehend and respond to information
that is being communicated. Appropriate modes of communi-
cation include, but are not limited to, the use of interpreters,
open and closed captioned videos, specialized telecommuni-
cations services and audio recordings, Brailled and large print
materials, materials in electronic formats, augmentative com-
munication devices, graphic presentations, and simple lan-
guage materials.

() (5) "Assessment" means a review of existing or

Washington State Register, Issue 18-11

acquisition, or use of an assistive technology device, includ-
(i) The evaluation of the assistive technology needs of an
individual with a disability, including a functional evaluation
of the impact of the provision of appropriate assistive tech-
nology and appropriate services to the individual in the cus-
(ii) A service consisting of purchasing, leasing, or other-

wise providing for the acquisition of assistive technology
devices by individuals with disabilities;

(iii) A service consisting of selecting, designing, fitting,

customizing, adapting, applying, maintaining, repairing,
replacing, or donating assistive technology devices;

(iv) Coordination and use of necessary therapies, inter-
ventions, or services with assistive technology devices, such
as therapies, interventions, or services associated with educa-
tion and rehabilitation plans and programs;

additional data for one or more of the following (as appropri-
ate in each case):

(a) An assessment to determine eligibility of an individ-
ual with a disability for vocational rehabilitation services in
accordance with WAC ((67-25-628)) 67-25-130;

(b) A comprehensive assessment to determine with the

(v) Training or technical assistance for an individual
with a disability or, where appropriate, the family members,

guardians, advocates, or authorized representatives of such
an individual;

Training or technical assistance for professionals
(including individuals providing education and rehabilitation

individual the employment outcome to be achieved and a

services and entities that manufacture or sell assistive tech-

detailed plan of services needed to obtain the employment

nology devices), employers. providers of employment and

outcome, in accordance with WAC ((64—25—255%&detefmme

meﬁt—eﬁfeeme)) 67 25 205
(c) An assessment for assignment for an order of ((prier-
ity)) selection if the department is unable to serve all eligible

training services, or other individuals who provide services
to, employ. or are otherwise substantially involved in the

major life functions of individuals with disabilities; and

(vii) A service consisting of expanding the availability of
access to technology, including electronic and information
technology, to individuals with disabilities.

individuals, in accordance with WAC ((6725-460-ifthe
dep&ﬁmeﬂ{—ts—tm&b}e—te—seiﬂve—&}l—ehgﬂsleﬁéﬂdua}s)) 67-25-

(7) "Clear and convincing evidence" means that the
department has a high degree of certainty before it can con-

(d) An assessment through a trial Work experience ((anéd

and-67-25-070)) or work skills assessment, if there is a ques-
tion about the applicant's ability to benefit in terms of an
employment outcome from vocational rehabilitation services
due to the significance of his or her disability, in accordance
with WAC 67-25-140 and 67-25-220.

() "Blind person” means a person who:

clude that an individual is incapable of benefiting from ser-
vices in terms of an employment outcome. The clear and con-
vincing standard constitutes the highest standard used in our
civil system of law and is to be individually applied on a case-
by-case basis. The term "clear" means "unequivocal."”

(8) "Client assistance program (CAP)" means a program,
authorized under the act, which assists individuals with dis-
abilities to receive ((voecationalrehabilitation-serviees)) those
services for which they are eligible under the act by providing
information and advocacy.

((Pr"Competitive-employment-means work:

(6) "Assistive technology" is defined in section 3 of the

Assistive Technology Act of 1998 (29 U.S.C. 3002) as an
assistive technology device or assistive technology service:

(a) An assistive technology device is any item, piece of
equipment, or product system, whether acquired commer-
cially, modified. or customized, that is used to increase,
maintain, or improve functional capabilities of individuals
with disabilities;

(b) An assistive technology service is any service that

)

(9) "Community rehabilitation program (CRP)" means
an agency, organization or institution (or unit thereof) that
provides directly or facilitates the provision of vocational
rehabilitation services to individuals with disabilities as one

directly assists an individual with a disability in the selection,

Proposed
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their opportunities for employment, including career
advancement. These services may include:
(a) Medical, psychiatric, psychological, social, and voca-

WSR 18-11-090

(iii) In the case of an individual who is self-employed,
yields an income that is comparable to the income received
by other individuals who are not individuals with disabilities

tional services that are provided under one management;
b) Testing, fitting, or training in the use of prosthetic

and orthotic devices;

(¢) Recreational therapy:

(d) Physical and occupational therapy:

(e) Speech, language. and hearing therapy:

(f) Psychiatric, psychological, and social services,
including positive behavior management;

(g) Assessment for determining eligibility and voca-

tional rehabilitation needs;

(h) Rehabilitation technology;

(1) Job development, placement, and retention services;

(1) Evaluation or control of specific disabilities;

(k) Orientation and mobility services for individuals who
are blind;

(1) Extended employment;

(m) Psychosocial rehabilitation services;

(n) Supported employment services and extended ser-
vices;

(0) Customized employment;

(p) Services to family members if necessary to enable the
applicant or eligible individual to achieve an employment
outcome;

(q) Personal assistance services; and

(r) Services similar to the services described in (a)
through (q) of this subsection.

(10) "Comparable benefits" means services and benefits,
including accommodations and auxiliary aids and services,
that are:

(a) Provided or paid for, in whole or in part, by other fed-
eral, state, or local public agencies, by health insurance, or by
employee benefits;

(b) Available to the individual at the time needed to
ensure the progress of the individual toward achieving the
employment outcome in the individual's individualized plan
for employment in accordance with WAC 67-25-230; and

(¢) Commensurate to the services that the individual
would otherwise receive from the designated state vocational
rehabilitation agency.

For the purposes of this definition, comparable services
and benefits do not include awards and scholarships based on
merit.

(11) "Competitive and integrated employment" means

and who are self-employed in similar occupations or on sim-

ilar tasks and who have similar training, experience, and
skills; and

(iv) Is eligible for the level of benefits provided to other
employees; and

(b) Is at a location:

(1) Typically found in the community; and

(i1) Where the employee with a disability interacts for the
purpose of performing the duties of the position with other
employees within the particular work unit and the entire
worksite; and

(ii1) As appropriate to the work performed, the individual
interacts with other persons such as participants and vendors
who are not individuals with disabilities (not including super-
visory personnel or individuals who are providing services to
such employee) to the same extent that employees who are
not individuals with disabilities and who are in comparable
positions interact with these persons: and

(c) Presents, as appropriate, opportunities for advance-
ment that are similar to those for other employees who are not
individuals with disabilities and who have similar positions.

(12) Customized employment means competitive inte-
grated employment, for an individual with a significant dis-
ability, that is:

(a) Based on an individualized determination of the

unique strengths, needs, and interests of the individual with a

significant disability;
(b) Designed to meet the specific abilities of the individ-
ual with a significant disability and the business needs of the

employer; and
(c) Carried out through flexible strategies, such as:

(1) Job exploration by the individual; and

(ii) Working with an employer to facilitate placement,
including:

A) Customizing a job description based on current
employer needs or on previously unidentified and unmet
employer needs;

(B) Developing a set of job duties, a work schedule and
job arrangement, and specifics of supervision (including per-
formance evaluation and review), and determining a job loca-
tion;

(C) Using a professional representative chosen by the
individual, or if elected self-representation, to work with an
employer to facilitate placement; and

work that:
(a) Is performed on a full-time or part-time basis (includ-
ing self-employment) and for which an individual is compen-

(D) Providing services and supports at the job location.
(d) Customized employment may be provided as part of
a job placement service in accordance with WAC 67-25-440.

sated at a rate that:
(1) Is not less than the rate required under the applicable

federal, state or local minimum wage law for the place of
employment;

(ii) Is not less than the customary rate paid by the
employer for the same or similar work performed by other
employees who are not individuals with disabilities and who
are similarly situated in similar occupations by the same

employer and who have similar training, experience, and
skills; and

(13) "Department" means the Washington state depart-
ment of services for the blind.

((€9))) (14) "Designated state agency (DSA)" and "des-
ignated state unit (DSU)" mean the sole state agency (DSA)

and division (DSU), designated to administer or supervise the

local administration of the vocational rehabilitation services
portion of the combined state plan. In Washington state, both
the DSA and DSU entities for vocational rehabilitation ser-
vices for individuals who are blind refer to the department of
services for the blind.

Proposed
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(15) "Director," except when the context indicates other-
wise, means the executive director of the department of ser-
vices for the blind.

(D)) (16) "Eligible individual" means an applicant for
vocational rehabilitation services who meets eligibility
requirements in accordance with WAC ((6725-630)) 67-25-
125.

(12 Emp! Heomne means;

&4))) (17) "Employment outcome" means, with respect

to an individual, entering, advancing in or retaining full-time
or, if appropriate, part-time competitive integrated employ-

ment (including customized employment, self-employment,
telecommuting, or business ownership), or supported
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(18) "Extended employment" means work in a noninte-
grated or sheltered setting for a public or private agency or
organization that provides compensation in accordance with
the Falr Labor Standards Act. The department ((wrl—l—eﬂl-y

eempeﬁtwe—emp}eymeﬂ%)) does not Drov1de suDDorts for

extended employment goals or outcomes.
((#5))) (19) "Extended services" means ongoing support

services and other appropriate services that are:

(a) Needed to support and maintain an individual with a

most significant disability including a youth with a most sig-
nificant disability, in competitive and integrated employment

with long-term supports;

(b) Organized or made available, singly or in combina-
tion, in such a way as to assist an eligible individual in main-

taining supported employment in a competitive and inte-
grated workplace;

(c) Based on the needs of an eligible individual, as spec-
ified in an individualized plan for employment; and

(d) Provided by a state agency, a private nonprofit orga-
nization, employer, or any other appropriate resource, after
an individual has made the transition from support from the
department.

The department may not provide extended services to an
individual who is not a youth with a most significant disabil-
ity

Limits for the department providing extended services to
youth are described in WAC 67-25-565.

(20) "Extreme medical risk" means a probability of sub-
stantially increasing functional impairment or death if medi-
cal services, including mental health services, are not pro-
vided expeditiously.

(21) "Fair hearing board" means a committee, body, or
group of persons established by a state prior to January 1,
1985, that:

(a) Is authorized under state law to review determina-

tions made by personnel of the department that affect the pro-
vision of vocational rehabilitation services; and

(b) Carries out the responsibilities of the impartial hear-
ing officer (see subsection (23) of this section).

(22) "Family member" for purposes of receiving voca-
tional rehabilitation services in accordance with WAC 67-25-
230 and 67-25-485 means an individual:

(a) Who cither is a relative or guardian of an applicant or
eligible individual; or lives in the same household as an appli-
cant or eligible individual;

(b) Who has a substantial interest in the well-being of
that individual; and

(c) Whose receipt of vocational rehabilitation services is
necessary to enable the applicant or eligible individual to
achieve an employment outcome.

(23) "Impartial hearing officer" means an individual
who:

(a) Is not an employee of a public agency (other than an

administrative law judge, hearing examiner, or employee of
an institution of higher education);

employment (in accordance with WAC 67-25-430), that is
consistent with the individual's unique strengths, resources,

(b) Is not a member of the state rehabilitation council for
the department;

priorities, concerns, abilities, capabilities, interests, and
informed choice.

Proposed

(c) Has not been involved previously in the vocational
rehabilitation of the applicant or recipient of services;
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(d) Has knowledge of the delivery of vocational rehabil-
itation services, the vocational rehabilitation services portion
of the combined state plan, and the federal and state regula-
tions governing the provision of services;

(e) Has received training with respect to the performance
of official duties; and

Has no personal, professional, or financial interest
that could affect the objectivity of the individual.

An individual is not considered to be an employee of a
public agency for the purposes of this definition solely
because the individual is paid by the agency to serve as a
hearing officer.

(24) "Individual who is blind" means a person who:

(a) Has no vision or whose vision with corrective lenses
is so limited that the individual requires alternative methods
or skills to do efficiently those things that are ordinarily done
with sight;

(b) Has an eye condition of a progressive nature which
may lead to blindness; or

(c) Is blind for purposes of the business enterprise pro-
gram in accordance with RCW 74.18.200.

(25) "Individual with a disability" for purposes of this
chapter means an individual who:

(a) Has a physical or mental impairment which results in
a substantial impediment to employment; and

(b) Can benefit in terms of an employment outcome from
vocational rehabilitation services.

(((+6))) (26) "Individual with a most significant disabil-
ity" means an individual who meets the department's criteria
for an individual with a most significant disability:

(a) Has a severe physical or mental impairment that seri-
ously limits three or more functional capacities (such as
mobility, communication, self-care, self-direction, interper-
sonal skills, work tolerance, or work skills) in terms of an
employment outcome; and

(b) Whose vocational rehabilitation can be expected to
require multiple vocational rehabilitation services over an
extended period of time.

(27) "Individual with a significant disability" means an

individual who meets the department's criteria for an individ-
ual with a significant disability:

(a) Has a severe physical or mental impairment that seri-
ously limits one or more functional capacities (such as mobil-
ity, communication, self-care, self-direction, interpersonal
skills, work tolerance, or work skills) in terms of an employ-
ment outcome; and

(b) Whose vocational rehabilitation can be expected to
require multiple vocational rehabilitation services over an
extended period of time.

(28) "Individual's representative" means any representa-
tive chosen by an applicant or eligible individual, as appro-
priate, including a parent, guardian, other family member, or
advocate, unless a representative has been appointed by a
court to represent the individual, in which case the court-
appointed representative is the individual's representative.

() (29) "Informed choice" means the process by
which an individual receiving vocational rehabilitation ser-
vices from the department makes decisions about rehabilita-
tion goals and the services and service providers necessary to
reach those goals. Informed choice places primary responsi-
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bility for action and decision making with the individual,
with support of a vocational rehabilitation counselor. Individ-
uals have a right to make informed choices relating to:

(a) Assessment services in accordance with WAC ((67-
25-020,-67-25-255and-67-25-257)) 67-25-130, 67-25-205,
and 67-25-220;

(b) Options for developing the individualized plan for
employment in accordance with WAC ((67-25-260)) 67-25-
230;

(c) Vocational rehabilitation services and service provid-
ers in accordance with WAC ((67-25-350)) 67-25-265; and

(d) Employment outcome and work setting in accor-
dance with WAC 67-25-553.

((G:2)) .@ "Integrateq se.tting'i means ((?—.se&'mg—%ypi-

2hH)):

(a) With respect to the provision of services, a setting
typically found in the community in which applicants or eli-
gible individuals interact with nondisabled individuals other
than nondisabled individuals who are providing services to
those applicants or eligible individuals; and

(b) With respect to an employment outcome, means a
setting:

(1) Typically found in the community; and

(ii) Where the employee with a disability interacts, for
the purpose of performing the duties of the position, with
other employees within the particular work unit and the entire
worksite; and

(iii) As appropriate to the work performed, the individual
interacts with other persons such as participants and vendors
who are not individuals with disabilities (not including super-
visory personnel or individuals who are providing services to
such employee) to the same extent that employees who are
not individuals with disabilities and who are in comparable
positions interact with these persons.

(31) "Maintenance" means monetary support provided to
an individual for expenses, such as food, shelter, and cloth-
ing, that are in excess of the normal expenses of the individ-
ual and that are necessitated by the individual's participation
in an assessment for determining eligibility and vocational
rehabilitation needs or the individual's receipt of vocational
rehabilitation services under an individualized plan for
employment.

(32) "Native American; American Indian tribe; Ameri-
can Indian; reservation."

(a) "Native American" and "American Indian" refer to an
individual who is a member of an Indian tribe, a native or a
descendant of a native, as such terms are defined in subsec-

Proposed
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tions (b) and (r) of section 3 of the Alaska Native Claims Set-
tlement Act (43 U.S.C. 1602).

(b) "American Indian tribe" is any federal or state Amer-
ican Indian tribe, band, rancheria, pueblo, colony, or commu-
nity, including any Alaska native village or regional village
corporation (as defined in or established pursuant to the
Alaska Native Claims Settlement Act) and a tribal organiza-
tion (as defined in section 4(1) of the Indian Self-Determina-
tion and Education Assistance Act (25 U.S.C. 450 (b)(1));

(c) "Reservation" is a federal or state Indian reservation,
a public domain Indian allotment, a former Indian reservation
in Oklahoma, and land held by incorporated native groups,
regional corporations, and village corporations under the pro-
visions of the Alaska Native Claims Settlement Act (43
U.S.C. 1601 et seq.); or a defined area of land recognized by
a state or the federal government where there is a concentra-
tion of tribal members and on which the tribal government is
providing structured activities and services.

(33) "One-stop delivery system" or "workforce develop-
ment system" is the system that brings together workforce

development, educational, and other human resource services
in a seamless customer-focused service delivery network that

enhances access to the programs' services and improves long-
term employment outcomes for individuals receiving assis-
tance. One-stop partners administer separately funded pro-

grams as a set of integrated streamlined services to custom-
ers.

(34) "Participant”" means any individual with a disability:

(a) Who has been found eligible for vocational rehabili-
tation services from the department; and

(b) For whom services have not been denied or termi-
nated by the department; or

(c) Is potentially eligible and actively engaged in the
department's preemployment transition services.

(35) "Physical or mental impairment" means:

(a) Any physiological disorder or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the
following body systems: Neurological, musculo-skeletal,
special sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, genitourinary, hemic
and lymphatic, skin, and endocrine; or

(b) Any mental or psychological disorder such as intel-
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tion engineering," "assistive technology devices," and "assis-
tive technology services."

(38) "Special wage certificate" means a certificate issued
to an employer under section 14(c) of the Fair Labor Stan-
dards Act (29 U.S.C. 214(¢)) and 29 C.F.R. Part 525 that
authorizes payment of subminimum wages, wages less than
the statutory minimum wage.

Special wage certificate entity means an employer, or a
contractor or subcontractor of that employer, that holds a spe-
cial wage certificate

(39) "Statewide workforce development system" means
a workforce development system, as defined in section 3 of
the Workforce Innovation and Opportunity Act (29 U.S.C.
3102). The department is designated as a Title IV core part-
ner within the workforce development system, and has shared

responsibilities in combined state planning, common perfor-

mance measures, and leveraging resources and services
through the American job centers.

(40) "Student with a disability" means, for the vocational
rehabilitation program, an individual with a disability in a
secondary, postsecondary, or other recognized education pro-
gram who:

(a) Is not older than twenty-one years old; and

(b) Is eligible for, and receiving, special education or
related services under Part B of the Individuals with Disabil-
ities Education Act (20 U.S.C. 1411 et seq.); or is an individ-
ual with a disability for purposes of section 504 of The Reha-
bilitation Act of 1973.

(41) "Substantial impediment to employment" means
that a physical or mental impairment (in light of attendant
medical, psychological, vocational, educational, communica-
tion and other related factors) hinders an individual from pre-
paring for, entering into, engaging in, advancing in, or retain-
ing employment consistent with the individual's abilities and
capabilities.

((2)) (42) "Supported employment” means competi-
tive integrated employment, including customized employ-
ment, or employment in an integrated work setting in which
an individual with a most significant disability, including a

youth with a most significant disability, is working on a
short-term basis toward competitive integrated employment

that is individualized. and customized, consistent with the
unique strengths, abilities, interests, and informed choice of

lectual disability. organic brain syndrome, emotional or men-
tal illness, and specific learning disabilities.
(36) "Rehabilitation engineering" means the systematic

application of engineering sciences to design, develop, adapt,
test, evaluate, apply. and distribute technological solutions to

the individual, including with ongoing support services for
individuals with the most significant disabilities:

(a) For whom competitive integrated employment has
not historically occurred, or for whom competitive integrated
employment has been interrupted or intermittent as a result of

problems confronted by individuals with disabilities in func-
tional areas. such as mobility, communications, hearing,
vision, and cognition, and in activities associated with

a significant disability; and
(b) Who, because of the nature and severity of their dis-
abilities, need intensive supported employment services and

employment, independent living, education, and integration

extended services after the transition from support provided

into the community.
(37) "Rehabilitation technology" means the systematic
application of technologies, engineering methodologies, or

by the designated state unit, in order to perform this work.
(43) "Transportation" means travel and related expenses
that are necessary to enable an applicant or eligible individual

scientific principles to meet the needs of, and address the bar-

to participate in a vocational rehabilitation service, including

riers confronted by, individuals with disabilities in areas that
include education, rehabilitation, employment, transporta-

expenses for training in the use of public transportation vehi-
cles and systems.

tion, independent living, and recreation. The term "rehabilita-
tion technology" is broadly inclusive of the terms "rehabilita-
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(44) "Vocational rehabilitation (VR) counselor" means a
qualified employee of the department who has direct respon-



Washington State Register, Issue 18-11

sibility for providing or supervising the provision of all reha-
bilitation services to ((eustemers)) participants.

((3))) (45) "Vocational rehabilitation services" means
any goods or services necessary for a ((eustemer)) participant
to achieve an employment outcome provided in accordance
with WAC ((67-25-3590)) 67-25-265.

(46) "Youth with a disability," for purposes of the voca-
tional rehabilitation program, means an individual with a dis-
ability who is not older than twenty-four years of age.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-010 Application for services. (1) Any
individual who is blind, as defined in WAC ((67-25-665)) 67-
25-009, may apply for vocational rehabilitation services,
including any individual who has previously applied for, has
previously received, or has previously been denied such ser-
vices.

(2) Any individual who is blind seeking to obtain voca-
tional rehabilitation services from the department shall sub-
mit a written letter or application for services to the depart-
ment, or shall request vocational rehabilitation services ((est

an-intakeform-at-a-WoerkSeureecenter-operatedunder-the
statewide-workforee-investment-system)) through common

intake procedures in one-stop centers under section 121 of
the Workforce Innovation and Opportunity Act.

(3) The written letter or application for services shall be
signed and dated by the individual requesting services or, if
appropriate, by the individual's representative, and shall
include:

(a) The applicant's name ((and-address));

(b) The applicant's contact and address information; and

(c) The applicant's disability; ((and

)

(d) The applicant's Social Security number is preferred.

(4) The applicant must be available to complete the
assessment process;

(5) The department shall not provide vocational rehabil-
itation services to any individual who has failed to ((submita

infermation)) meet the above application criteria.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-015 Intake—Initial interview. (1) An
applicant for vocational rehabilitation services shall be inter-
viewed personally by a vocational rehabilitation ((eeun-
seler)) professional or paraprofessional within ten working
days upon receipt of an application by the department.

(2) The interviewer shall:

(a) Explain to the applicant the nature and operation of
the vocational rehabilitation program as it relates to the appli-
cant;

(b) Specifically inform the applicant of the right to
appeal any eligibility decision made by the department on his
or her behalf through mediation and fair hearing in accor-
dance with WAC ((67-25-570)) 67-25-600;

(c) Inform the applicant of his or her right of confidenti-
ality of information possessed by the department and condi-
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tions for its release in accordance with WAC ((67-25-559))
67-25-051;

(d) Inform the applicant of the vocational rehabilitation
concept of informed choice, and how it relates to the individ-

ual's rehabilitation process in accordance with WAC 67-25-
061;

(e) Provide to the applicant a description of client assis-
tance program services; and

((fey)) () Obtain information from the applicant neces-
sary to determine his or her eligibility for vocational rehabil-
itation services in accordance with WAC ((67-25-020-and
67-25-030)) 67-25-125 and 67-25-130.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-020 Eligibility—Assessment for eligibil-
ity determination. (1) An assessment shall be conducted for
each applicant to determine whether:

(a) The individual is blind as defined in WAC ((67-25-
0805)) 67-25-009, which alone or combined with other dis-
abilities results in a substantial impediment to employment;
and

(b) Vocational rehabilitation services are required for the
applicant to prepare for, enter, engage in, advance in or retain
an employment outcome consistent with the applicant's
unique strengths, resources, priorities, concerns, abilities,
capabilities, interests, and informed choice.

The assessment must include an appraisal of the current
visual condition and prognosis of the applicant based on oph-
thalmological or optometric findings.

(2) If the department is operating under an order of ((pti-
ority)) selection, in accordance with WAC ((67-25-460)) 67-
25-193, the assessment must also include information to be
used for determination of priority categorization for services
in accordance with WAC 67-25-183.

(3) The assessment shall, to the maximum extent possi-
ble, be based on a review of existing data in accordance with
confidentiality requirements in WAC ((67-25-550)) 67-25-
051. The assessment shall, where appropriate, include infor-
mation provided by the applicant or the applicant's family,
education records, information used by the Social Security
Administration, determinations made by other agencies, and
observations of the vocational rehabilitation counselor and
other appropriate staff members.

(4) To the extent existing data do not describe the current
functioning of the individual or are unavailable, insufficient,
or inappropriate to make an eligibility determination, the
assessment may include provision of vocational rehabilita-
tion services necessary to determine whether the applicant is
eligible.

Services provided for this purpose may include trial
work experience ((erextended-evaluation)) in accordance
with WAC ((67-25-065-and-67-25-670)) 67-25-140. The
department will provide assistance to the applicant, if neces-
sary, to assure that the applicant is prepared to make an
informed choice in the selection of services needed to make
an eligibility decision.

Proposed
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(((5—)—”Phe—&ssessmeﬂt—must—me}ude—aﬂ—&ppfaisal—ef—ﬂ&e

en—eph%hal—mebg&eal—er—epfemetﬂeﬁﬂdmgs—))
NEW SECTION

WAC 67-25-021 Vocational rehabilitation grant—
Purpose. Under the U.S. Department of Education's state
vocational rehabilitation services program, the Washington
state department of services for the blind is provided a grant
to assist in operating a statewide comprehensive, coordi-
nated, effective, efficient, and accountable vocational reha-
bilitation program for individuals with visual disabilities,
which is:

(1) An integral part of a statewide workforce develop-
ment system; and

(2) Designed to assess, plan, develop, and provide voca-
tional rehabilitation services for individuals with visual and
other disabilities, consistent with their unique strengths,
resources, priorities, concerns, abilities, capabilities, inter-
ests, and informed choice so that they may prepare for and
engage in competitive integrated employment and achieve
economic self-sufficiency.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-025 Eligibility ((fOHeH"l-ee&))—Tlme-

elosed-inaeccordance-with-WAC-67-25-055-)) Once an indi-
vidual has submitted an application for vocational rehabilita-
tion services, including applications made through common

intake procedures in one-stop centers under section 121 of
the Workforce Innovation and Opportunity Act (WIOA), an

eligibility determination must be made within sixty days,
unless:

(1) Exceptional and unforeseen circumstances beyond

the control of the department preclude making an eligibility

determination in sixty days and the department and the indi-
vidual agree to a specific extension of time; or

(2) An exploration of the individual's abilities, capabili-
ties, and capacity to perform in work situations is carried out
in a trial work assessment in accordance with WAC 67-25-
140.

Proposed
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AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-030 Eligibility ((fer-serviees))—Ceriteria.
(1) Eligibility shall be based only upon determination by a
vocational rehabilitation counselor that:

(a) The individual is blind, as defined in WAC ((6725-
005)) 67-25-009;

(b) The blindness alone or combined with other disabili-
ties constitutes or results in a substantial impediment to com-
petitive and integrated employment; and

(c) Vocational rehabilitation services are required for the
individual to prepare for, enter, engage in, advance in, or
retain ((an)) a competitive and integrated employment out-
come consistent with the applicant's unique strengths,
resources, priorities, concerns, abilities, capabilities, inter-
ests, and informed choice.

Any eligible individual must intend to achieve a compet-
itive and integrated employment outcome that is consistent
with the applicant's unique strengths, resources, priorities,
concerns, abilities, capabilities, interests, and informed
choice.

(2) Any applicant who has been determined eligible for
Social Security benefits under Title II or Title XVI of the
Social Security Act and ((mreets—the-eriterta—insubseetion
Ha)efthisseetion)) is blind (as defined in WAC 67-25-
009) is presumed eligible for vocational rehabilitation ser-
vices and is considered to be an individual with a significant
disability as defined in WAC ((67-25-060)) 67-25-193.

If an applicant is unable to provide appropriate evidence,
the department will verify the applicant's eligibility under
Title IT or XVTI of the Social Security Act by contacting the
Social Security Administration within a reasonable period of
time to determine the applicant's eligibility for vocational
rehabilitation services.

(3) If ((an—individualis—blind,—and)) the individual's
visual disability results in a substantial impediment to
employment, it shall be presumed that the individual can ben-
efit in terms of an employment outcome from vocational
rehabilitation services, unless, the department can demon-
strate by clear and convincing evidence, in accordance with
WAC ((67-25-665)) 67-25-140, that the individual is incapa-
ble of benefiting in terms of ((ar)) a competitive and inte-
grated employment outcome from vocational rehabilitation
services due to the significance of his or her disability.

4) ((Ehgtbﬂﬁy—feqbﬂfeﬂwﬂ%s—afe—app}ted—w%he&t—fegafd
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o5 and WorkS blishod-ander il L
wotkforee-investmentsysten)) No applicant or group of

applicants is excluded or found ineligible solely on the basis
of:

(a) Type of disability:

(b) Age, gender, race, color, national origin, sexual ori-
entation, or sexual identity of the applicant;

(c) Type of expected competitive and integrated employ-
ment outcome;

(d) Source of referral for vocational rehabilitation ser-
vices;

(e) Particular service needs or anticipated cost of ser-
vices required by an applicant or the income level of an appli-
cant or applicant's family;

(f) Applicants' employment history or current employ-
ment status;

(2) Applicants' educational status or current educational
credential;

(h) Duration of residence for any applicant who is pres-
ent in the state; and

(i) Lack of U.S. citizenship.

(5)(a) The department will provide services, including
assessment services, only to applicants who present docu-
mentation demonstrating a legal eligibility to work in the
United States; and

(b) Before the department will pay for vocational reha-
bilitation services, including assessment services, the appli-
cant must provide copies of documents requested by the
department that verify his or her immigration and naturaliza-
tion status, and verify his or her identity. If the applicant is
not a United States citizen, his or her legal work status must
also be verified.

(6) An individual who is blind or who has a visual dis-
ability which does not result in an impediment to employ-
ment, but who may have other disabilities which might result
in impediments to competitive and integrated employment,
may be referred to other service providers or may be provided
services through a cooperative plan with other service pro-
viders, such as the division of vocational rehabilitation, divi-
sion of developmental disabilities, and the American job cen-
ters established under the statewide workforce development
system.

(7) Nothing in this section is to be construed to create an

entitlement to any vocational rehabilitation service.
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NEW SECTION

WAC 67-25-035 Vocational rehabilitation grant—
Requirements of department. To fulfill the requirements of
the VR grant, the department must:

(1) Establish a state rehabilitation council to jointly
develop, agree to, and review department goals and priorities
and to consult with regarding department policy and proce-
dure;

(2) Take affirmative action to employ and advance in
employment qualified individuals with disabilities covered
under and on the same terms and conditions as stated in sec-
tion 503 of The Rehabilitation Act of 1973;

(3) Be primarily concerned with vocational rehabilita-
tion;

(4) Have a full-time director responsible for day-to-day
operations;

(5) Have ninety percent of staff employed full time on
rehabilitation work;

(6) Have sole authority and responsibility to expend
funds made available in The Rehabilitation Act of 1973 (as
amended), in a manner consistent with the act;

(7) Have the responsibility for all decisions affecting:

(a) Eligibility for VR services, the nature and scope of
available services, and the provision of these services;

(b) The determination to close the record of services of
an individual who has achieved an employment outcome, in
accordance with WAC 67-25-051;

(c) Policy formation and implementation;

(d) Allocation and expenditure of VR funds; and

(e) Participation as a partner in the one-stop service
delivery.

The responsibility for the functions described in subsec-
tions (6) and (7) of this section may not be delegated to any
other department or individual.

NEW SECTION

WAC 67-25-040 Workforce development system—
Requirements of department. (1) Under WIOA, the depart-
ment is identified as a required partner within the one-stop
delivery system.

(2)(a) Access to the department's programs and activities
is required through the state's comprehensive one-stop cen-
ters.

(b) Access to the department's programs and activities
may mean:

(i) Having a program staff physically present at the one-
stop center;

(i1) Having a staff member from a different partner pro-
gram physically present at the one-stop center appropriately
trained to provide information to customers about the pro-
grams, services, and activities available through the depart-
ment; or

(ii1) Making available a "direct linkage" through technol-
ogy to program staff who can provide meaningful informa-
tion or services:

(A) A "direct linkage" means providing direct connec-
tion at the one-stop center, within a reasonable time, by
phone or through a real-time web-based communication to a

Proposed
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program staff member who can provide program information
and/or services to the customer;

(B) A "direct linkage" cannot exclusively be providing a
phone number or computer web site or providing informa-
tion, pamphlets or materials.

(3) The department must use a portion of funds (to the
extent consistent with WIOA and with federal cost principles
in 2 C.F.R. Parts 200 and 3474, requiring, among other
things, that costs are allowable, reasonable, necessary, alloca-
ble, and proportionally beneficial to the department) to:

(a) Provide applicable career services; and

(b) Work collaboratively with the state and local work-
force development boards to establish and maintain the one-
stop delivery system. This includes jointly funding the one-
stop infrastructure costs (as defined in 34 C.F.R. section
361.700) through partner contributions that are based upon:

(i) A reasonable cost allocation methodology by which
infrastructure costs are charged to each partner program
based on proportionate use and relative benefit received;

(i1) Federal cost principles; and

(iii)) Any local administrative cost requirements within
the federal VR grant.

(4) The department must enter into an MOU with the
local workforce development boards relating to the operation
of the one-stop delivery system to include elements described
in 34 C.F.R. 361.500 and 361.755.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-050 Eligibility—Certification and notifi-
cation for decision of eligibility. (1) There shall be a certifi-
cation of eligibility if the applicant meets the requirements
specified in WAC ((67-25-638)) 67-25-125. The certification
shall be dated and signed by a vocational rehabilitation coun-
selor.

(2) If an applicant is offered an opportunity for trial work
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ual with information and referral to other agencies or organi-
zations that may provide services to meet the individual's
employment related needs.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-056 VR program exit—Ineligibility
determination((—Review)) or lack of participation. (((b
Aftertwelve-months;and-annually-thereafter, Hf requested by

review-and-reconsiderationof-ehigibility-)) (1) If the depart-
ment finds that an applicant is ineligible for vocational reha-
bilitation services for the following reasons:

(a) Based on evidence in accordance with WAC 67-25-

125;

esentativesha be-gtv

(b) Based on clear and convincing evidence in accor-
dance with WAC 67-25-140;

(c) Based on clear and convincing evidence and in accor-
dance with WAC 67-25-220; or

(d) The individual makes an informed choice to not pur-
sue a competitive and integrated employment outcome, as
defined in WAC 67-25-093.

(2) The department then must:

(a) Make the determination only after providing an
opportunity for full consultation with the individual or, as
appropriate, with the individual's representative:

(b) Inform the individual in writing, supplemented as
necessary by other appropriate modes of communication con-

experience in accordance with WAC 67-25-140, there shall

sistent with the informed choice of the individual of:

be a certification of eligibility for the services specified. The
certification shall be dated and signed by a vocational reha-
bilitation counselor:

a) The applicant shall be notified in writing, usin
appropriate modes of communication, and in the individual's
native language if necessary, of the action taken on eligibility
or ineligibility;

b) The applicant shall be advised of the right to appeal
any eligibility decision made by the department concerning

(1) The ineligibility determination, including the reasons

for that determination;

(ii) The requirements under this section; and

(iii) The means by which the individual may express and
seek remedy for any dissatisfaction, including the procedures

for review of department determinations in accordance with
WAC 67-25-600.

(c) Provide the individual with a description of services
available from a client assistance program established under

the applicant including: The procedure to request mediation

34 C.F.R. Part 370 and information on how to contact that

and fair hearing in accordance with WAC 67-25-600; and a

program;

description of client assistance program services;
(c) If an applicant is determined ineligible for vocational

rehabilitation services, the notice shall clearly specify how he
or she failed to meet the eligibility criteria set forth in WAC

(d) Refer the individual:

(1) To other programs that are part of the workforce
development service delivery system under the Workforce
Innovation and Opportunity Act that can address the individ-

67-25-125;
(d) If the applicant is determined eligible for vocational

rehabilitation services, the notice shall clearly specify the
date of eligibility certification;

(e) If the vocational rehabilitation counselor determines

ual's training, employment-related and/or subsistence needs;
or

(ii) To federal, state, or local programs or service provid-

ers, including, as appropriate, independent living programs
and extended employment providers, best suited to meet their

that an applicant is not eligible for vocational rehabilitation
services, the rehabilitation counselor will provide the individ-

rehabilitation needs, if the ineligibility determination is based
on a finding that the individual has chosen not to pursue, or is
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incapable of achieving, a competitive and integrated employ-

WSR 18-11-090

NEW SECTION

ment outcome as defined in WAC 67-25-093.

(e)(i) Review annually if requested by the individual or,
if appropriate, by the individual's representative, any ineligi-
bility determination that is based on a finding that the individ-
ual is incapable of achieving an employment outcome due to
significance of disability;

(i1) This review need not be conducted in situations in
which the individual has refused it, the individual is no longer
present in the state, the individual's whereabouts are
unknown, or the individual's medical condition is rapidly
progressive or terminal.

(f) The department may not close an applicant's record of

services prior to making an eligibility determination unless
the applicant declines to participate in, or is unavailable to

complete, an assessment for determining eligibility and prior-
ity for services. and the department has made a reasonable
number of attempts to contact the applicant or, if appropriate,
the applicant's representative to encourage the applicant's

participation.

AMENDATORY SECTION (Amending WSR 10-11-007,
filed 5/6/10, effective 6/6/10)

WAC 67-25-060 Eligibility—Criteria for ((rensigrif-

9
eant)) categorization of significance of disability. (1) An
individual with a ((nenstgnifteant)) most significant disabil-
ity is an individual who:

(a) ((Whe-has—atleast-onefunctional-imitation—related
te)) Has a severe physical or mental impairment that seri-
ously limits three or more functional capacities (such as
mobility, communication, self-care, self-direction, interper-

sonal skills, work tolerance, or work skills) in terms of an

employment outcome; and

(b) ((Requires—one—or—mere—substantialtypes—ef—ser-

viees:)) Whose vocational rehabilitation can be expected to
require multiple vocational rehabilitation services over an
extended period of time.

(2) An individual with a significant disability is an indi-
vidual who:

(a) (Whehas-atleasttwofunctional- imitationsrelated
te)) Has a severe physical or mental impairment that seri-
ously limits one or more functional capacities (such as mobil-
ity, communication, self-care, self-direction, interpersonal

skills, work tolerance, or work skills) in terms of an employ-

ment outcome; and
(b) ((Reguires-one-or-meore-substantial-types-of)) Whose
vocational rehabilitation can be expected to require multiple

vocational rehabilitation services ((previded)) over an
extended period of time.

(« . . . e
. l.EE .3 ; kﬂ]:m“ iduat-with-a-most signifieant-disability s

Whe| | ] ; onal limitati lated
to-employment;and

previded-everan-extended period-of time:))

WAC 67-25-061 Vocational rehabilitation—
Informed choice. Applicants and recipients of services (or,
as appropriate, their representatives) are provided informa-
tion and support services to assist the individual in exercising
informed choice throughout the rehabilitation process consis-
tent with the following provisions:

(1) Inform each applicant and recipient of services
(including students and youth with disabilities), through
appropriate modes of communication, about the availability
of and opportunities to exercise informed choice, including
the availability of support services for individuals with cogni-
tive or other disabilities who require assistance in exercising
informed choice throughout the vocational rehabilitation pro-
cess;

(2) Assist applicants and recipients of services in exer-
cising informed choice in decisions related to the provision of
assessment services;

(3) Develop and implement flexible procurement poli-
cies and methods that facilitate the provision of vocational
rehabilitation services and that afford recipients of services
meaningful choices among the methods used to procure
vocational rehabilitation services;

(4) Assist eligible individuals (or, as appropriate, the
individuals' representatives) in acquiring information that
enables them to exercise informed choice in the development
of their individualized plans for employment with respect to
the selection of the:

(a) Employment outcome;

(b) Specific vocational rehabilitation services needed to
achieve the employment outcome;

(c) Entity that will provide the services;

(d) Employment setting and the settings in which the ser-
vices will be provided;

(e) Methods available for procuring the services; and

(f) Ensure that the availability and scope of informed
choice is consistent with the obligations of the department
under this section.

(5) The department must provide the individual or the
individual's representative, or assist the individual or the indi-
vidual's representative in acquiring, information necessary to
make an informed choice about the specific vocational reha-
bilitation services, including the providers of those services,
that are needed to achieve the individual's employment out-
come. This information must include, at a minimum, infor-
mation relating to the:

(a) Cost, accessibility, and duration of potential services;

(b) Participant satisfaction with those services to the
extent that information relating to participant satisfaction is
available;

(c) Qualifications of potential service providers;

(d) Types of services offered by the potential providers;
and

(e) Outcomes achieved by individuals working with ser-
vice providers, to the extent that such information is avail-
able.

(6) In providing or assisting the individual or the individ-
ual's representative in acquiring the information required, the
department may use, but is not limited to, the following meth-
ods or sources of information:
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(a) Lists of services and service providers;

(b) Periodic participant satisfaction surveys and reports;

(c) Referrals to other consumers, consumer groups, or
disability advisory councils qualified to discuss the services
or service providers;

(d) Relevant accreditation, certification, or other infor-
mation relating to the qualifications of service providers;

(e) Opportunities for individuals to visit or experience
various work and service provider settings.

(7) The department must provide information to an eligi-
ble individual or participant who is interested in becoming
employed, but is uncertain of the impact work income may
have on any disability benefits and entitlements being
received, and/or is not aware of benefits, such as access to
health care, that might be available to support employment
efforts.

(a) This typically involves an analysis of an individual's
current benefits, such as SSDI and SSI, the individual's finan-
cial situation, and the effect different income levels from
work will have on the individual's future financial situation.
This assistance is intended to provide the individual an
opportunity to make an informed choice regarding the pursuit
of employment;

(b) Ongoing assistance may also be provided as the indi-
vidual decides on employment goals, searches for jobs, and
becomes employed.

AMENDATORY SECTION (Amending WSR 08-19-068,
filed 9/15/08, effective 10/16/08)

WAC 67-25-065 Eligibility—Trial work experience.
(1) Trial work experience is a process of providing assess-
ment and related vocational rehabilitation services to an
applicant with significant disabilities, for the limited purpose
of collecting information necessary to make an eligibility
determination, if there is concern that the individual is inca-
pable of benefiting in terms of an employment outcome from
vocational rehabilitation services due to the significance of
his or her disability.

(2) Trial work experience allows the individual to
explore his or her abilities, capabilities, and capacities to per-
form in a realistic work situation, while addressing identified
barriers to employment through the provision of appropriate
vocational rehabilitation services, including supported
employment, on-the-job training, rehabilitation technology
and personal assistance services in order to accommodate the
rehabilitation needs of the individual during the trial work
experience.

(3) Prior to any determination that an individual with a
disability is unable to benefit from vocational rehabilitation
services in terms of an employment outcome because of the
severity of that individual's disability or that the individual is
ineligible for vocational rehabilitation services, the depart-
ment must conduct an exploration of the individual's abilities,
capabilities, and capacity to perform in realistic work situa-
tions.

(a) The department must develop a written ((trial-werk))
plan, (ineluding peri :
determine)) to assess the individual's abilities, capabilities,
and ((eapaeities;)) capacity to perform in competitive and
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integrated work situations through the use of trial work expe-
riences((

rehabilitationneeds)), which must be provided in competitive
integrated employment settings to the maximum extent pos-
sible, consistent with the informed choice and rehabilitation
needs of the individual.

(b) Trial work experiences include supported employ-
ment, on-the-job training, and other experiences using realis-
tic integrated work settings.

(c) Trial work experiences must be of sufficient variety
and over a sufficient period of time for the department to
determine that:

(1) There is sufficient evidence to conclude that the indi-
vidual can benefit from the provision of vocational rehabili-
tation services in terms of an employment outcome; or

(>ii) There is clear and convincing evidence that due to
the severity of the individual's disability, the individual is
incapable of benefiting from the provision of vocational reha-
bilitation services in terms of an employment outcome.

(d) The department must provide appropriate supports
including, but not limited to, assistive technology devices and
services and personal assistance services, to accommodate
the rehabilitation needs of the individual during the trial work

experiences.

NEW SECTION

WAC 67-25-083 Vocational rehabilitation—Infor-
mation and referral services. The department will imple-
ment an information and referral system, using appropriate
modes of communication, adequate to ensure that an individ-
ual with disabilities is provided with information and referral
services that may assist the individual in securing services
and benefits that he or she might qualify for and/or benefit
from.

(1) Information and referral services are available to any
individual who is an applicant for agency services; is poten-
tially eligible, eligible, or ineligible for services; and/or is an
active participant of agency services. This also includes any
individual who is awaiting services if the department is oper-
ating under an order of selection, in accordance with WAC
67-25-193.

(2) The department will refer an individual with disabil-
ities to other appropriate federal, state and/or community pro-
grams, including the client assistance program (CAP) and
other components of the statewide workforce development
system.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-255 Assessment—Comprehensive
((assessment)). (1) The department must conduct an assess-
ment for determining vocational rehabilitation needs, if
appropriate, for each eligible individual, or if the department
is operating under an order of selection, for each eligible indi-
vidual to whom the department is able to provide services.

Proposed



Washington State Register, Issue 18-11

(2) The purpose of this assessment is to determine the
employment outcome, and the nature and scope of vocational
rehabilitation services to be included in the individualized
plan for employment, in accordance with WAC 67-25-230.

(3) To the extent possible, current data is to be used for
the comprehensive assessment, including: ((Fhat))

(a) Data provided by the ((eustemer)) cligible individual
and his or her family;

(b) Information available from other programs and pro-
viders such as schools and the Social Security Administra-
tion; ((and))

(c) Information utilized for the determination of eligibil-

itY((’ . oy . .

(4) When additional data is necessary, ((there-mustbea))
the comprehensive assessment ((ef)) must consider the
unique strengths, resources, priorities, concerns, abilities,
capacities, interests, informed choice, and the need for sup-
ported employment services of the ((eustemer)) eligible indi-
vidual.

(a) Any activities, if necessary, utilized to provide com-
prehensive assessment data must be conducted in the most
integrated setting possible.

(&) (b) The comprehensive assessment must be lim-
ited to information necessary to identify the rehabilitation
needs and develop the individualized plan for employment
with the eligible individual, and, as necessary, may((;ifnee-
essary;)) include:

(((®)) (1) A comprehensive analysis of pertinent medi-
cal, psychiatric, psychological, and other pertinent voca-
tional, educational, cultural, social, recreational, and environ-
mental factors affecting the employment and rehabilitation
needs of the individual;

((#Y)) (ii) An analysis of the individual's personality,
interests, interpersonal skills, intelligence and related func-
tions, educational achievements, work experience, vocational
aptitudes, personal, cultural, environmental, and recreational
adjustments, and employment opportunities;

((¢e))) (iii) Work in a real job situation or use of other
available data to evaluate or develop work behaviors and
capacities necessary to achieve ((ar)) a competitive and inte-
grated employment outcome. This includes an appraisal of
the ((eustemer's)) eligible individual's pattern of work behav-
iors and identification of services needed to acquire occupa-
tional skills and to develop work attitudes, work habits, work
tolerance, and social and behavior patterns suitable for suc-
cessful job performance;

((6))) (iv) Assessment of the need for the provision of
rehabilitation technology to develop the capacities of the
individual to perform in a competitive and integrated work
environment, ((ineladingin-anintegrated-setting;to-the-max-
Ham-extentfeasible;)) consistent with the individual's
informed choice.

((3))) (5)(a) Information pertaining to conditions or cir-
cumstances, such as criminal record, INS identity and work
status that restricts the type of employment the customer can
legally perform must be disclosed to the department prior to
development of the individualized plan for employment.

WSR 18-11-090

€5))) (b) Background checks may be secured as a voca-

tional rehabilitation assessment service for a participant who
is seeking employment in a field that customarily requires a
background check as a condition of employment. The depart-
ment may obtain a federal criminal history background check
verifying that the participant is not excluded from employ-
ment in the field or specific job as part of the eligible individ-
ual's informed choice in exploring or selecting an employ-
ment goal.

(6) If the department becomes aware of a condition or
circumstance that may affect the customer's ability to achieve
((am)) a_competitive and integrated employment outcome
after the individualized plan for employment has been devel-
oped, the vocational rehabilitation counselor will conduct
necessary assessment services, including ((trtal)) a work
((experience-or-extended-evaluation)) skills assessment, in
accordance with WAC ((67-25-665-and-67-25-670)) 67-25-
220, to determine whether the ((eusterer)) individual is
capable of achieving the employment outcome identified in
the individualized plan for employment.

((6))) (1) If ((a—eustomer)) an eligible individual
declines to authorize the release of information or to partici-
pate in vocational rehabilitation services necessary to collect
pertinent information for development of an appropriate indi-
vidualized plan for employment, the vocational rehabilitation
counselor will close the case service record in accordance
with WAC 67-25-575 and 67-25-593.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-257 Assessment—Adaptive skills of
blindness. (1) As a part of the assessment to determine voca-
tional rehabilitation service needs, there must be a determina-
tion of each individual's use of and ability to benefit from
adaptive skills of blindness. Rehabilitation objectives and
service needs identified with the ((eustemer)) eligible indi-
vidual during this assessment process shall be incorporated
into the individualized plan for employment.

(2) Adaptive skills of blindness assessment include, as
appropriate in each case:

(a) Communications, including braille and keyboarding;

(b) Personal management;

(¢) Orientation and mobility;

(d) Home management;

(e) Activities of daily living;

(f) Personal adjustment to blindness, and if applicable,
adjustment to other disabilities;

(g) Ability to benefit from rehabilitation technology; and

(h) Use of residual vision and ability to benefit from low
vision devices and related training.
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AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-260 Individualized plan for employment
—Timeline and criteria. (1) The individualized plan for
employment is a written agreement that documents important
decisions made between the ((eustemer)) participant and a
vocational rehabilitation counselor concerning ((Hre—ets-
tomer's-employment-eutcome-inelading;)) activities towards
achievement of the participant's competitive and integrated
employment goal including responsibilities agreed upon by
the department and the ((eustemer)) participant, and ((tke))
vocational rehabilitation services to be provided.

(2) The individualized plan for employment is developed
and implemented in a timely manner for each eligible indi-
vidual, and no later than ninety days after eligibility except:

(a) When the department is operating under an order of
selection, in accordance with WAC 67-25-193: or

(b) The eligible individual and VR counselor agree to a
delayed plan completion, with specific expected date of com-
pletion documented.

(3) The ((eustemer)) participant must be actively
involved in developing the individualized plan for employ-
ment including making meaningful and informed choices
about the selection of the employment outcome, ((intermedi-
ate)) objectives, ((the)) vocational rehabilitation services
((previded)), service providers, ((settinngs;)) and methods of
procuring services.

((3))) (4) The competitive and integrated employment
outcome the ((enstemer)) participant chooses must be consis-
tent with the information and results of the assessment of the
individual's vocational rehabilitation needs.

((4))) (5) The department supports ((etastemers)) partic-
ipants to achieve ((an)) a competitive and integrated employ-
ment outcome as defined in WAC ((67-25-605)) 67-25-009.
If a ((eusterrer)) participant chooses another type of employ-
ment outcome, the department will, to the extent possible,
refer the ((eustemer)) participant to other programs or organi-
zations that may offer the type of employment that the ((eus-
temer)) participant desires.

((65))) (6) The individualized plan for employment must
be agreed upon and signed by the ((eustemer)) participant, or
as appropriate, the ((individual's)) participant's representa-
tive, and a vocational rehabilitation counselor.

((66))) (7) The individualized plan for employment shall
be designed to achieve the competitive and integrated
employment outcome of the ((eustemer)) participant consis-
tent with the unique strengths, resources, priorities, concerns,
abilities, capabilities, and interests ((efthe-individual—Fo-the
.EH; et f E]SHIHE ]E Em]ﬁ :Elﬁ.t l“}; th: mfsimif Ehs.ﬁ e-of th ;

setting)) and informed choice of the participant.

((M)) (8) The plan shall include:

(a) The ((individual's)) participant's long-term competi-
tive and integrated employment outcome, based on the
assessment for determining vocational rehabilitation needs
and the career interests of the individual in accordance with
WAC 67-25-205 and 67-25-210;

(b) Specific and measurable ((intermediate)) rehabilita-
tion objectives to achieve the competitive and integrated

Washington State Register, Issue 18-11

employment outcome, based on the assessment for determin-
ing vocational rehabilitation needs;

(c) ((Speeifte)) Vocational rehabilitation services to be
provided to achieve the ((intermediate)) rehabilitation objec-
tives;

(d) Projected initiation dates and the anticipated duration
of each service;

(e) Objective criteria, and an evaluation procedure and
schedule to determine whether goals and objectives are being
achieved;

(f) The views of the ((individualinthe-werds-of the-indi-
viduaal;)) participant in their own words or, as appropriate, in
the words of the individual's representative, describing how
he or she was informed about and involved in choosing
among alternative goals, objectives, services, providers, and
methods used to procure or provide services((;ineluding
alternativesin-integrated settings));

(g) How, to the maximum extent possible, information
will be provided to the ((individual)) participant, or if appro-
priate, to the ((individual's)) participant's representative, in
his or her native language if necessary, and using appropriate
modes of communication;

(h) Terms and conditions for the ongoing provision of
vocational rehabilitation services, including:

(1) Responsibilities the ((eustomer)) participant has
agreed to, including steps the ((eustemer)) participant will
take to achieve the competitive and integrated employment
outcome, and services the ((eustomer)) participant agrees to
apply for and use that are available at no cost from another
program;

(i1) ((Fhe-extentto—which-goods—and-services—shall-be
f]“ vraee ?x]m.sg;.z .E; S;.t s, consistent wwith-the-informed

@ib)-The-extent-to-whieh)) Ongoing exploration for com-

parable services and benefits, in accordance with WAC ((67-
25-360;are)) 67-25-283, that may be available to the ((indi-
vidual)) participant under any other program;

(v The)) (iii) Participant's active involvement through
informed choice in selection of the entity or entities that will

provide services and the process ((and-setting-te-be-tsed)) to

provide or procure services;

€¥1))) (iv) Information regarding the right to appeal any
decision made by the department on behalf of the ((individ-
ual)) participant including the procedure for mediation, fair
hearing, and judicial review, in accordance with WAC ((67-
25-570)) 67-25-600;

((6vi))) (v) A description of client assistance program
services; and

((eviin))) (vi) The basis on which the ((individual)) par-
ticipant is determined to have achieved ((ar)) a competitive
and integrated employment outcome.
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(%)) (9) An individualized plan for employment that
includes a supported employment outcome, in accordance
with WAC ((67-25-436)) 67-25-430 must also document:

(a) The supported employment services to be provided
by the department;

(b) Extended services or natural supports that are likely
to be needed;

(c¢) The source of extended services or, to the extent that
it is not possible to identify the source of extended services
when the plan is developed, a description of the basis for con-
cluding that there is a reasonable expectation that those
sources will become available;

(d) A goal for the number of hours per week the ((eus-
temer)) participant is expected to work and a plan to monitor
the ((eustomer's)) participant's progress toward meeting that
expectation;

(e) A description of how the services on the individual-
ized plan for employment are to be coordinated with other
individualized plans established under other federal or state
services;

(f) If job skills training is provided, the individualized
plan for employment must reflect that the training is provided
((en-site)) on the job site; and

(g) Placement in ((an)) a competitive and integrated set-
ting for the maximum number of hours possible based on the
strengths, resources, priorities, concerns, abilities, capabili-
ties, interests, and informed choice of the ((eustemer)) partic-
ipant.

((9)) (10) Transition ((stueents)) youth who are deter-
mined eligible for vocational rehabilitation services must
have an individualized plan for employment ((prier-teteav-
ing-sehool)) developed within the same timelines and criteria
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individual or the individual's representative in developing the
individualized plan for employment, including:

(a) Information describing the full range of components
that must be included in an individualized plan for employ-
ment;

(b) Information on assistance available for completing
required forms; and

(c) Additional information that the ((eustemer)) eligible
individual requests or the department determines to be neces-
sary for development of the individualized plan for employ-
ment.

(3)(a) The department will provide assistance to ((eus-
temers)) individuals who choose to develop their individual-
ized plan for employment with someone other than a depart-
ment vocational rehabilitation counselor, and will identify
individuals, to the extent possible, who may be of help in that
process.

(b) However, the department will not pay fees or other
expenses associated with obtaining assistance from such indi-
viduals.

(4) Substantive changes to the individualized plan for
employment must be jointly made and agreed upon by the
((eustemer)) participant and the department vocational reha-
bilitation counselor.

(5) A copy of the individualized plan for employment
and copies of any revisions and amendments shall be pro-
vided, using appropriate modes of communication, to the
((eusterner)) participant or, as appropriate, to the individual's
representative.

AMENDATORY SECTION (Amending WSR 05-08-097,

as any eligible individual. An individualized plan for employ-
ment for a transition ((stadent)) youth who is receiving spe-
cial education or accommodation services should be coordi-
nated, to the extent possible, with the participant's school
individualized education plan ((ef-the-indtvidual)) or 504
Accommodation Plan in terms of identified goals, objectives,
and services.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-270 Individualized plan for employ-
ment—Participation of the ((eustemer)) eligible individ-
ual. (1) ((Aeustemer)) An eligible individual or, as appropri-
ate, the individual's representative may develop all or part of
the individualized plan for employment:

(a) Independently, without any assistance from the
department or another entity;

(b) With assistance from a vocational rehabilitation
counselor employed by the department;

(c) With assistance from a vocational rehabilitation
counselor who is not employed by the department but who
meets the minimum qualifications for a vocational rehabilita-
tion counselor as established by the department; and/or

(d) Other resources such as a representative, family
member, advocate, or other individual.

(2) The department shall provide, as appropriate to each
((eustemer)) eligible individual, information to assist the

filed 4/4/05, effective 5/5/05)

WAC 67-25-275 Individualized plan for employ-
ment—Amendments and annual reviews. (1) The individ-
ualized plan for employment shall be reviewed as necessary
but at least annually. The ((eustemer)) participant, or if
appropriate, the ((individual's)) participant's representative,
shall be given an opportunity to review the plan and jointly
redevelop and agree to its terms.

(2) Services shall be modified as needed and incorpo-
rated into the plan. The addition of services as agreed to by
participant and VR counselor does not require participant sig-
nature.

(3) If it is determined that the employment outcome of
the ((eusterrer)) participant will be changed, or that services
will be deleted from the plan, the new plan shall not take
effect until agreed upon and signed by the ((eustomer)) par-
ticipant, or if appropriate, the individual's representative, and
the vocational rehabilitation counselor.

(4) If a ((eustomer's)) participant's vision is restored so
that he or she is not blind, as defined in WAC ((67-25-605))
67-25-009, further services shall be limited to those identified
in an assessment of vocational rehabilitation service needs in
accordance with WAC ((67-25-255)) 67-25-205.

(5) If the ((eustemner)) participant has other disabilities,
which result in an impediment to employment, the individual

will be referred to the appropriate ((erganization)) organiza-
tion(s) for assistance.
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() (6) The individualized plan for employment
review may be conducted with a qualified vocational rehabil-
itation counselor who is not employed by the department.

(a) However, in such cases, the department vocational
rehabilitation counselor shall have final signature authority
on the review and any changes to the plan.

(b) The department will not pay fees or other expenses

associated with obtaining assistance from such individuals.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-284 ((Individualized-planfor-employ-
TFerminationf herthan-ineligibifity))

VR program exit—Other reasons. (1) Vocational rehabili-
tation services provided under an individualized plan for
employment shall be terminated prior to completion if a
((eustomer)) participant:

(a) Has died;

(b) Cannot be located by the department after reasonable
efforts to do so;

(c) Has been institutionalized under circumstances
which preclude provision of services for a substantial or
indefinite period of time;

(d) Has moved to another jurisdiction and the department
is unable to continue provision of services;

(e) Declines to accept or utilize vocational rehabilitation
services after reasonable efforts have been made to encour-
age participation.

(2) A decision to terminate services for any reason
described in subsection (1) of this section does not require a
review and reconsideration after twelve months pursuant to
WAC ((67-25-656)) 67-25-575.

NEW SECTION

WAC 67-25-290 Vocational rehabilitation services—
Preemployment transition for students. (1) The depart-
ment, in collaboration with the local educational agencies
involved, must provide, or arrange for the provision of, pre-
employment transition services for all students with visual
disabilities not older than twenty-one years of age who are in
need of such services, without regard to the type of visual dis-
ability. Reserved and available funds may be used for the
required, authorized, and preemployment transition coordi-
nation activities.

(2) Preemployment transition services must be made
available statewide to all students with visual disabilities,
regardless of whether the student has applied or been deter-
mined eligible for vocational rehabilitation services.

(3) The department must provide the following required
preemployment transition service activities:

(a) Job exploration counseling;

(b) Work-based learning experiences, which may
include in-school or after school opportunities, or experience
outside the traditional school setting (including internships),
that is provided in an integrated environment in the commu-
nity to the maximum extent possible;

(¢) Counseling on opportunities for enrollment in com-
prehensive transition or postsecondary educational programs
at institutions of higher education,;
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(d) Workplace readiness training to develop social skills
and independent living; and

(e) Instruction in self-advocacy (including instruction in
person-centered planning), which may include peer mentor-
ing (including peer mentoring from individuals with disabili-
ties working in competitive integrated employment).

(4) Each local office of the department must carry out
preemployment transition coordination responsibilities con-
sisting of:

(a) Attending individualized education program meet-
ings for students with disabilities, when invited;

(b) Working with the local workforce development
boards, one-stop centers, and employers to develop work
opportunities for students with disabilities, including intern-
ships, summer employment and other employment opportu-
nities available throughout the school year, and apprentice-
ships;

(c) Working with schools, including those carrying out
activities under section 614(d) of the IDEA, to coordinate and
ensure the provision of preemployment transition services
under this section;

(d) When invited, attending person-centered planning
meetings for individuals receiving services under Title XIX
of the Social Security Act (42 U.S.C. 1396 et seq.);

(5) Funds available and remaining after the provision of
the required activities described above may be used to
improve the transition of students with visual disabilities
from school to postsecondary education or an employment
outcome by the following authorized activities:

(a) Implementing effective strategies to increase the like-
lihood of independent living and inclusion in communities
and competitive integrated workplaces;

(b) Developing and improving strategies for individuals
with intellectual disabilities and individuals with significant
disabilities to live independently; participate in postsecond-
ary education experiences; and obtain, advance in and retain
competitive integrated employment;

(c) Providing instruction to vocational rehabilitation
counselors, school transition personnel, and other persons
supporting students with disabilities;

(d) Disseminating information about innovative, effec-
tive, and efficient approaches to achieve the goals of this sec-
tion;

(e) Coordinating activities with transition services pro-
vided by local educational agencies under the Individuals
with Disabilities Education Act (20 U.S.C. 1400 et seq.);

(f) Applying evidence-based findings to improve policy,
procedure, practice, and the preparation of personnel, in order
to better achieve the goals of this section;

(g) Developing model transition demonstration projects;

(h) Establishing or supporting multistate or regional
partnerships involving states, local educational agencies, des-
ignated state units, developmental disability agencies, private
businesses, or other participants to achieve the goals of this
section; and

(1) Disseminating information and strategies to improve
the transition to postsecondary activities of individuals who
are members of traditionally unserved and underserved pop-
ulations.
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NEW SECTION

WAC 67-25-335 Vocational rehabilitation services—
Other training. The department may support miscellaneous
training programs that are necessary to the achievement of
the participant's employment goal, such as:

(1) Basic academic remedial course work and literacy
training that are needed to function on the job in the inte-
grated and competitive labor market, including GED or sec-
ondary school training leading to a diploma.

(2) Training and course work to support small business
ownership or preparation for the Randolph-Sheppard Act (20
U.S.C. Sec 107) opportunities.

(3) Courses taken at four-year, junior or community col-
leges not leading to a certificate or diploma that are needed to
function on the job in the integrated and competitive labor
market.

(4) A training program designed to meet the special
requirements of an employer who has entered into an agree-
ment with a service delivery area to hire individuals who are
trained to the employer's specifications. The training may
occur at the employer's site or provided by a training vendor
able to meet the employer's requirements. Such training usu-
ally requires a commitment from the employer to hire a spec-
ified number of trainees who satisfactorily complete the
training.

(5) A registered apprenticeship program.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-350 Vocational rehabilitation((—))ser-
vices ((previded))—Nature and scope. ((Based-onthe
onalrehabilitan Js ofeacl hed

B

ment-wil-make-the following veecational rehabiitationser-
vices-available-to-assist the-eustomer)) (1) The provision of
the department's VR services is based on the rehabilitation
needs of each individual as identified in that participant's
individualized plan for employment and is consistent with the
participant's informed choice.

(2) The department's policy on VR service provision
does not establish any arbitrary limits on the nature and scope
of vocational rehabilitation services to be provided to the
individual to achieve a competitive and integrated employ-
ment outcome.

(3) The department's policy on VR service provision has
been developed in accordance with the following provisions:

(a)(1) The department has established a preference for in-
state services, provided that the preference does not effec-
tively deny an individual a necessary service.

(i) If the individual chooses an out-of-state service at a
higher cost than an in-state service, if either service would
meet the individual's rehabilitation needs, the department is
not responsible for those costs in excess of the cost of the in-
state service.

(b) The department maintains a fee schedule designed to

ensure a reasonable cost to the program for each service, pro-
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(i1) Not absolute and will permit exceptions so that indi-
vidual needs can be addressed.

(c) The department may establish reasonable time period
limits for the provision of services, provided that the time
limits are:

(1) Not so short as to effectively deny an individual a nec-
essary service; and

(i1) Not absolute and permit exceptions so that individual
needs can be addressed.

(d) While an option through the federal regulations, the
department will not apply a financial needs test, or require the

financial participation of the individual, in order to receive
services.

(e) The department must establish policies related to the
timely authorization of services, including any conditions
under which verbal authorization can be given.

Substantive changes to department policy that
directly impact the nature, scope, or delivery of the services
provided to individuals with disabilities require a public par-
ticipation process. The public input must be gathered:

(1) In an in-person meeting format (which might include
face-to-face, phone, and/or remote access video or chat);

(ii) Be separate and distinct from the state rehabilitation
council public input process.

(4) Preemployment transition services are made avail-
able statewide to all students with visual and other disabili-
ties, regardless of whether the student has applied or been
determined eligible for vocational rehabilitation services, in
accordance with WAC 67-25-290.

(5) VR services are made available as appropriate to the
vocational rehabilitation needs of each individual and consis-
tent with each individual's individualized plan for employ-
ment. The following vocational rehabilitation services are
available to assist the individual with a disability in preparing
for, securing, retaining, advancing in or regaining ((asn)) a
competitive and integrated employment outcome that is con-
sistent with the individual's unique strengths, resources, pri-
orities, concerns, abilities, capabilities, interests, and
informed choice:

() (a) Assessment for determining eligibility ((ia

i 5 ) and/or pri-
ority for services in accordance with WAC ((67-25-460)) 67-
25-130 and 67-25-183;

(()) (b) Assessment for determining vocational reha-
bilitation needs in accordance with WAC ((6725-255-and
67-25-257)) 67-25-205 and 67-25-210;

((3))) (c) Vocational rehabilitation counseling and guid-
ance including information and support services to assist an
individual in exercising informed choice in accordance with
WAC ((67-25-380)) 67-25-273;

((4)) (d) Referral and ((related)) other services ((to-help
the)) necessary to assist applicants and eligible individuals to
secure needed services from other agencies((;ineluding-other

ol - 1h . 1

€5))) or client assistance programs, including other com-
ponents of the statewide workforce development system, in

vided that the schedule established is:

(1) Not so low as to effectively deny an individual a nec-
essary service: and

accordance with WAC 67-25-073.
(e) Physical and mental restoration services in accor-
dance with WAC ((67-25-384:

Proposed
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€6))) 67-25-310, to the extent that financial support is not
readily available from a source other than the department

(such as through health insurance or a comparable service or
benefit as defined in WAC 67-25-283).

(H)(1) Vocational and other training ((in-aceordance-with
WAC-67-25-388-67-25-390,67-25-394-67-25-396,-and-67-
25398 subi Limitati i WAC 67-25-360:

€A)) services. including personal and vocational adjust-
ment training, advanced training in, but not limited to, a field
of science, technology, engineering, mathematics (including
computer science, medicine, law, or business); books, tools,

and other training materials in accordance with WAC 67-25-
320, 67-25-330, 67-25-340, 67-25-265, and 67-25-365.

(ii) No training or training services in an institution of
higher education (universities, colleges. community or junior
colleges. vocational schools, technical institutes, or hospital
schools of nursing or any other postsecondary education
institution) may be paid for with funds under this part unless
maximum efforts have been made by the department and the

individual to secure financial and grant assistance in whole or
in part from other sources to pay for that training.

(g) Maintenance ((related)) in connection to the provi-
sion of vocational rehabilitation services in accordance with
WAC ((67-25-400)) 67-25-370;

((68))) (h) Transportation ((related)) in connection to the
provision of a vocational rehabilitation service((s)) in accor-
dance with WAC ((67-25-404)) 67-25-383;

((9Y)) (1) Vocational rehabilitation services to family
members ((in-accordanee-with-WAC-67-25-408;

40))) as defined in WAC 67-25-485, if necessary to
enable the applicant or eligible individual to achieve an
employment outcome.

(j) Interpreter and translation services ((in—aeeerdanee

3))). including language translation services, sign lan-
guage and oral interpreter services for individuals who are

deaf or hard of hearing, and tactile interpreting services for
individuals who are deaf-blind, provided by qualified person-
nel in accordance with WAC 67-25-393.

(k) Reader services, rehabilitation teaching services, and
orientation and mobility services for individuals who are
blind in accordance with WAC 67-25-365 and 67-25-403.

(1) Job-related services. including job search and place-
ment assistance((;and)) job retention services ((in-aeeor-

&4))). follow-up services, and follow-along services in
accordance with WAC 67-25-340, 67-25-355, and 67-25-
440.

(m) Supported employment services in accordance with
WAC ((67-25-436)) 67-25-430;

((5))) (n) Personal assistance services((;—inehading

witees)) in accordance with WAC ((67-25-418)) 67-25-410;

((#6))) (o) Post-employment services in accordance
with WAC ((67-25-444)) 67-25-450;
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(D)) (p) Occupational licenses, tools, equipment, ini-
tial stocks, and supplies ((inaecordance-with-WAC-67-25-
448)), and technical assistance and other consultation ser-
vices to participants who are pursuing self-employment or
establishing a small business operation as an employment
outcome, in accordance with WAC 67-25-465;

((:8))) () Rehabilitation technology ((and-telecommu-
nteations)) services in accordance with WAC ((67-25-448))
67-25-425;

((9)) (r) Preemployment transition services that pro-
vide careers and work preparation exploration and experi-
ences for students with disabilities, in accordance with WAC

67-25-290.
(s) Transition services for ((stadents-in-aceordance-with

1)) youth with disabilities to facilitate the transition
from school to postsecondary life, such as entry into a post-
secondary training program and/or achievement of an
employment outcome in competitive integrated employment,
in accordance with WAC 67-25-305.

(t) Customized employment in accordance with WAC
67-25-440.

(u) Other goods and services determined necessary for
the ((eusterer)) individual with a disability to achieve ((an))
a competitive and integrated employment outcome in accor-
dance with WAC ((67-25-452)) 67-25-475.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-360 Vocational rehabilitation services—
Comparable services ((and-benefits)). (1) Consideration of
comparable services and benefits is required by ((Seetion16+
@8)-of)) the Rehabilitation Act (as amended). Therefore,
this section prevails over all other sections describing condi-
tions under which vocational rehabilitation services shall be
provided.

(2) Comparable services and benefits include any finan-
cial or other resource for which a ((eustemer)) participant is
legally qualified, or entitled, or meets the criteria for obtain-
ing without undue contingencies. The resource must be an
organized, ongoing form of service provision or financial
assistance, whether public or private. It must be free or may
require a deductible, co-insurance feature, token payment or
personal claim.

(3) ((custemers)) Participants are required to apply for
and accept comparable services and benefits which they are
entitled to receive before vocational rehabilitation funds can
be expended, except as provided in subsections (5) and (6) of
this section.

(4) The vocational rehabilitation counselor has an obli-
gation to inform ((eustemets)) participants of known sources
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for comparable services and benefits and shall assist with
application for these services when necessary.

(5) The following services are provided without consid-
eration of comparable services and benefits:

(a) Assessment in accordance with WAC ((67-25-620;
67-25-055-and-67-25-057)) 67-25-130, 67-25-160, 67-25-
183, 67-25-205, 67-25-210, and 67-25-220;

(b) Counseling and guidance in accordance with WAC
((67-25-380)) 67-25-273 including information and support
services to assist an individual in exercising informed choice
in accordance with WAC 67-25-073;

(c) Referral and other services to secure needed services
from other agencies, including other components of the
workforce development system, if those services are not
available under this subsection, in accordance with WAC 67-
25-061;

e ] (th WAC 67-25-388. 67-25-39467-25
396,-67-25-398:)) Job-related services, including job search

and placement assistance, job retention services, follow-up
services, and follow-along services in accordance with WAC
67-25-340, 67-25-355, and 67-25-440;

(e) ((Placement—services—in—acecordanee-with-WAC67-
25-446:

€0)) Rehabilitation technology services in accordance
with WAC ((67-25-448)) 67-25-425;

((62))) (H) Services listed in (a) through ((€5)) (e) of this
subsection as post-employment services in accordance with
WAC ((67-25-444)) 67-25-450.

(6) Determination of comparable services and benefits
shall not be required if:

(a) Utilization of such a service would delay provision of
vocational rehabilitation services to an individual determined
to be at extreme medical risk, based on medical evidence pro-
vided by a qualified medical professional, indicating a prob-
ability of substantially increasing functional impairment or
death if medical services, including mental health services,
are not provided expeditiously; or

(b) An immediate job placement would be lost due to a
delay resulting from utilization of comparable services and
benefits.

(7) The following services may be provided only after
consideration of comparable services and benefits:

(a) Physical and mental restoration services in accor-
dance with WAC ((67-25-384)) 67-25-310;

(b) Maintenance in accordance with WAC ((67-25-4060))
67-25-370;

(c) Transportation in accordance with WAC ((6725-
404)) 67-25-383;

(d) Services to family members in accordance with
WAC ((67-25-408)) 67-25-485;

(e) Interpreter and translation services in accordance
with WAC ((67-25-412)) 67-25-393;

(f) Reader services in accordance with WAC ((67-25-
416)) 67-25-403;

(g) Training at institutions of higher education in accor-
dance with WAC ((67-25-388-and-67-25-390)) 67-25-320
and 67-25-330;
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(h) Supported employment services in accordance with
WAC ((67-25-436)) 67-25-430;

(i) Personal assistance services in accordance with WAC
((67-25-418)) 67-25-410;

(j) Post-employment services, in accordance with WAC
((67-25-444)) 67-25-450, except as specified in subsection
(5) of this section;

(k) Occupational licenses, tools, equipment, initial
stocks and supplies in accordance with WAC ((67-25-44%8))
67-25-465;

(1) Transition services for ((stadents)) youth in accor-
dance with WAC ((67-25-299)) 67-25-305;

(m) Other goods and services not specified in this sec-
tion.

(8) Consideration of comparable services and benefits
shall be documented in the customer's case services record
and shall include sources of assistance considered, whether
the customer applied, acceptable reasons for failure to apply,
outcome of application, and basis for the decision to expend
vocational rehabilitation funds for services described in sub-
section (7) of this section.

(9) Vocational rehabilitation funds shall not be expended
to purchase services for a participant when another agency
has primary responsibility for providing the needed service.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-380 Vocational rehabilitation services—
Counseling and guidance. (1) Counseling and guidance ser-
vices, based on needs of the individual, shall be available
throughout all phases of the rehabilitation process to assist
the participant with:

(a) Adjustment to blindness and other disabilities; under-
standing the importance of developing and using adaptive
skills of blindness; and, identifying strategies to overcome
negative social attitudes regarding disability;

(b) Identifying ((his—er—her)) the participant's unique
strengths, resources, priorities, concerns, abilities, and capa-
bilities related to planning for and achieving ((an)) a compet-
itive and integrated employment outcome;

(c) Identifying and overcoming potential barriers to
achieving ((an)) a competitive and integrated employment
outcome, including disability-related, personal, and social
factors;

(d) Selecting ((an)) a competitive and integrated employ-
ment outcome consistent with ((his-erher)) the participant's
abilities, capabilities, and interests;

(e) Obtaining and utilizing resource information to make
meaningful and informed choices regarding selection of
vocational rehabilitation goals, objectives, services, and pro-
viders;

(f) Overcoming potential barriers and achieving ((an)) a
competitive and integrated employment outcome through
development of skills such as: Study and work habits; groom-
ing; management of finances; preparation for job interviews
and tests; self-advocacy; and effective interpersonal relation-
ships.

Proposed
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(2) Counseling and guidance services may also be pro-
vided to:

(a) Assist family members to effectively participate in
the rehabilitation process;

(b) Assist prospective employers to develop positive atti-
tudes regarding hiring and accommodating individuals who
are blind.

(3) Counseling and guidance shall be provided without
consideration of comparable services and benefits in accor-
dance with WAC ((67-25-3690)) 67-25-283.

AMENDATORY SECTION (Amending WSR 08-19-068,
filed 9/15/08, effective 10/16/08)

WAC 67-25-384 Vocational rehabilitation services—
Physical and mental restoration ((serviees)). (1) Physical
and mental restoration services shall be provided to a ((eus-
temer)) participant under an individualized plan for employ-
ment when the vocational rehabilitation counselor deter-
mines that such services are likely, within a reasonable period
of time, to substantially correct or modify a stable or slowly
progressive physical or mental impairment that constitutes a
substantial impediment to competitive and integrated
employment for the ((eustemer)) participant.

(2) All authorized physical and mental restoration ser-
vices shall be provided by qualified personnel who meet state
licensing requirements.

(3) When receiving physical and mental restoration ser-
vices, the ((eustemer)) participant may choose the physician
or other health professional and appropriate facilities. Service
providers and facilities should, to the maximum extent appro-
priate, be selected from those who will accept reimbursement
in accordance with the Washington State Department of
Labor and Industries Schedule of Maximum Allowances and
Program Descriptions.

(4) Physical and mental restoration services may be pro-
vided to an applicant or customer during trial work experi-
ence or ((extended-evaluation)) work skills assessment, in
accordance with WAC ((67-25-665-and-67-25-670)) 67-25-
140 and 67-25-220, if it is necessary to stabilize or halt pro-
gression of a chronic illness for purposes of determining eli-
gibility or continued eligibility.

(5) Physical and mental restoration services include but
are not limited to:

(a) Surgical and therapeutic treatment;

(b) Diagnosis and treatment for mental or emotional dis-
orders;

(¢) Dental treatment;

(d) Nursing services;

(e) Necessary hospitalization (either inpatient or outpa-
tient care) in connection with surgery or treatment and clinic
services;

(f) Convalescent or nursing home care;

(g) Drugs and supplies;

(h) Prosthetic, orthopedic or other assistive devices;

(i) Eyeglasses and visual services, including visual train-
ing, and the examination and services necessary for the pre-
scription and provision of eyeglasses, contact lenses, micro-
scopic lenses, telescopic lenses, and other special visual aids
prescribed by qualified medical practitioners;
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(j) Podiatry;

(k) Physical therapy;

(1) Occupational therapy;

(m) Speech or hearing therapy;

(n) Mental health services;

(0) Treatment of either acute or chronic medical compli-
cations and emergencies that are associated with or arise out
of the provision of physical and mental restoration services or
that are inherent in the condition under treatment (34 C.F.R.
365.1 (¢)(39));

(p) Special services for the treatment of individuals with
end-stage renal disease, including transplantation, dialysis,
artificial kidneys, and supplies;

(q) Other medical or medically related rehabilitation ser-
vices: and

(r) Medical care for acute conditions arising during reha-
bilitation and constituting a barrier to the achievement of an
employment outcome.

(6) Physical and mental restoration services shall be pro-
vided only after consideration of comparable services and
benefits except as specified in WAC ((67-25-360)) 67-25-
283.

AMENDATORY SECTION (Amending WSR 08-19-068,
filed 9/15/08, effective 10/16/08)

WAC 67-25-388 Vocational rehabilitation services—
General training provisions. (1) The individualized plan for
employment may include any organized form of instruction
providing the knowledge and skills necessary for a customer
to perform ((eempe%&wel—y—m—&n—ee&rp&&eﬂ—aﬂd—&ehteve—aﬂ))
to market expectations in an occupation or career field and
achieve a competitive and integrated employment outcome.
Knowledge and skills may be acquired through training in an
institution, on the job, by correspondence or online technol-
ogy, by tutors, or through a combination of these methods.
Training may be given for any occupation, except as prohib-
ited in subsection (2) of this section.

(2) Article I, Subsection 11 of the Washington state Con-
stitution forbids the use of public funds to support an individ-
ual in education or training for an employment goal that is
religious in nature.

(3) Programs or schools used to provide training shall be
limited to those which are accredited, licensed, or approved
either by a legal authority, or are recognized as adequate by
the professional or trade group with which they are associ-
ated.

(4) The department may provide tuition, fees, books,
tools and other training materials and shall periodically estab-
lish guidelines for determining the provision of these ser-
vices.

(5) Training services shall be provided only after consid-
eration of comparable services and benefits as specified in
WAC 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-390 Vocational rehabilitation services—
Post-secondary training((—Institutions-of-higher-eduea-

tien)). (1) Training at a university, college, community col-




Washington State Register, Issue 18-11

lege, vocational school, technical institute, ((erhespital))
school of nursing or other accredited training program may
be provided if necessary to achieve the competitive and inte-
grated employment outcome agreed upon by the ((eustemer))
participant and vocational rehabilitation counselor except as
prohibited in accordance with WAC ((67-25-388)) 67-25-
320.

(2) No training or training services in institutions of
higher education shall be paid for with vocational rehabilita-
tion funds unless the ((eustemer)) participant has applied for
financial aid and other grant assistance from other sources to
pay for the training in whole or in part. If the ((eustemer))
participant has applied for financial aid and is waiting for the
results, and denial of training funds by the department would
result in interruption or delay of the progress of the ((eus-
temer)) participant toward achieving his or her employment
outcome, the vocational rehabilitation counselor may pay
training costs on an interim basis until the results of the finan-
cial aid application is known.

(3) A ((eustermner)) participant may attend private or out-
of-state institutions of higher education in preparation for an
employment outcome; however, financial assistance shall be
limited to the tuition amount at the University of Washington
or the actual cost, whichever is less. Exceptions may be made
when required training is not available in the state, or if other
significant factors preclude the ((eustemer)) participant from
attending an available training program at a public institution
of higher education in the state.

(4) The department may provide financial assistance to a
((eustomer)) participant wishing to obtain a postgraduate
degree when the training is necessary to achieve the individ-
ual‘s employment outcome. ((Hewever—ﬁﬂaﬁeral—aws%aﬂee

seeure; retain,-or regainremployment-ef-thisnature:))

(5) A ((eustemer)) participant receiving training at an
institution of ((higher)) post-secondary education must meet
established scholastic standards required by the program. If
the ((eustemer's)) participant's grades fall below minimum
standards, it shall be necessary, through assessment, counsel-
ing, and planning with the ((eustemer)) participant, to revise
the individualized plan for employment including the possi-
ble selection of a new employment outcome.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-394 Vocational rehabilitation services—

((fllra-l-mng—))On the-_]ob training. (1) On-the-job training
(OJT) is a training service ((anemployerprevidesto-a—eus-

temer)) provided in collaboration among the department,
employer and participant, after the individual is placed in a
job, to assist the ((eustomer)) participant to learn the skills
needed to perform the work. On-the-job training may be pro-
vided as a vocational rehabilitation service to achieve the
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((eustomer's)) participant's competitive and integrated
employment outcome.

(2) OJT services shall be provided as a program of orga-
nized training resulting in the competitive and integrated
employment of the ((eustemer)) participant, giving the indi-
vidual the opportunity to learn an occupation under actual
conditions of commercial, industrial, or other on-the-job
employment. The department will pay for ((the)) training
costs, and the employer is responsible for costs related to
employment.

(3) OJT services shall be provided to a ((etstemer)) par-
ticipant only when the vocational rehabilitation counselor
establishes that the following conditions have been met:

(a) The training program has been prepared in advance
and outlined in detail;

(b) The ((eustemer's)) participant's training will follow a
definite schedule of specified operations, instructions, and
practices which will insure well-rounded preparation for the
((eustemer's)) participant's selected occupation;

(c) A mutual understanding has been reached between
the ((trainee—eustomer;thetrainer—employmenttraining))

trainee/participant, the employer/training provider, and the
vocational rehabilitation counselor regarding the ((eas-

temer's)) participant's employment training plan including:
Length of the training period; financial arrangements; and
operations and skills to be learned;

(d) The employer agrees to closely supervise the ((eus-
tomer's)) participant's work and shall submit regular reports
on the ((eustomer's)) participant's progress and performance
to the vocational rehabilitation counselor;

(e) The training program meets any requirements for
licensing in the trade or occupation in which the ((eastemer))
participant is to be employed;

(f) The employment training program for the ((eus-
temer)) participant is acceptable to other employees of the
training provider.

(4) A business or industrial establishment utilized by the
department to provide OJT services shall:

(a) Have personnel qualified with appropriate knowl-
edge, skills, and ((persenality)) aptitude to provide instruc-
tion;

(b) Have sufficiently diversified operations and ade-
quate, suitable materials and equipment to ((insure-a)) ensure
the trainee thorough preparations and training within the
scope and limits of his or her occupational objective;

(c) Ensure that training vocational rehabilitation ((eus-
temers)) participants is only incidental to the business activ-
ity of the facility;

(d) Ensure that the training program shall be consistent
with the informed choice of the ((eustemer)) participant, and
designed to assist him or her to achieve ((ar)) a competitive

and integrated employment outcome ((iranintegrated-set-
ting)).

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-396 Vocational rehabilitation services—
((Fraining—))Work readiness skills ((building)). (1)

Work readiness skill building and related employment train-
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ing services may be provided to a ((

eustomer-threugh-an
emp}eyqﬁeﬁt—semee—pfe%ef)) participant. This ((eptien))
service may be approprlate 1f a ((eus{emer—ts—net—feady—fer—ef

participant has gaps in readiness for job-finding skills or
workplace expectations within a competitive and integrated

work environment.

(2) Work readiness skill building training may be pro-
vided to assist the ((eustomer)) participant with foundational
work skills, such as:

(a) Understanding the meaning, value, and demands of
work;

(b) Gaining skills in understanding and capability around
the cultural expectations of the workplace;

(c) Developing appropriate attitudes, habits, and work
behaviors((;-and

e})). and organizational tools and systems;

(d) job finding skills;

(e) Developing functional capacities necessary to
achieve an optimum employment outcome((-

Washington State Register, Issue 18-11

skills of blindness are those skills necessary for individuals
who are blind to function independently, distinguished from
the vocational skills necessary to perform a specific occupa-
tion. Adaptive skills include:

(a) Communications, including Braille and keyboarding;

(b) Personal management;

(c) Orientation and mobility;

(d) Adjustment to blindness;

(e) Home management;

(f) Activities of daily living;

(g) Use of rehabilitation technology; and

(h) Use of residual vision and related devices.

(2) Training in adaptive skills of blindness shall be pro-
vided to a ((eustemer)) participant in accordance with stan-
dards established by the department for instruction of the spe-
cific adaptive skill.

(3) Training in adaptive skills of blindness may be pro-
vided to a ((eustemer)) participant under an individualized
plan for employment in accordance with WAC ((67-25-269))
67-25-230, or during the assessment to determine rehabilita-
tion needs in accordance with WAC ((67-25-257%)) 67-25-
210.

(4) The department may operate and maintain an orienta-
tion and training center as a structured setting to provide
assessment and training in adaptive skills of blindness for
((eustomers)) participants who may benefit from intensive
adaptive skills training.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-399 Vocational rehabilitation services—
Transition ((servieesfor-students)) for youth. (1) Transi-
t10n serv1ces are a coordlnated set of ((eu%eeme—based—&eﬂ%

(f) Gaining effective workplace self-advocacy skills.

(3) Work readiness skills may be provided as part of job
placement services.

(4) A paid or unpaid internship that allows a student or
participant direct career experience may also be provided as a
work readiness skills service. An internship is distinguished
from an OJT in that there is no formal expectation that the
employer will hire the participant after the period of work

experience and training.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-398 Vocational rehabilitation services—
((Fraining—))Adaptive skills of blindness. (1) Adaptive

Proposed

the- k—12-sehoel-system)) activities for a youth with a disabil-

ity not older than twenty-four years of age, designed within
an outcome-oriented process that promotes movement from
school to post-school activities, including post-secondary
education, work exploration and experience, vocational train-
ing, continuing and adult education, adult services, adaptive

skills training and independent living, community participa-
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tion, all leading to competitive and integrated employment

WSR 18-11-090

AMENDATORY SECTION (Amending WSR 05-08-097,

(with or without long-term supports).

(a) Transition services are based upon the individual
youth's needs, taking into account the youth's preferences and
interests, and includes instruction, community experiences,
the development of employment and other post-school adult
living objectives. and, if appropriate, acquisition of daily liv-
ing skills and functional vocational evaluation;

(b) Promotes or facilitates the achievement of the
employment outcome identified in the youth's individualized

plan for employment and includes outreach to and engage-
ment of the parents, or, as appropriate, the representative of

such a youth with a disability.

(2)(a) Transition services are distinguished from pre-
employment transition services because they are specific,
individualized, and planned services for eligible VR partici-
pants.

(b) Preemployment transition services are more general
and exploratory, and may be provided to individuals who are
potentially eligible for VR services, and are not older than
twenty-one years of age (WAC 67-25-290).

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-400 Vocational rehabilitation services—
Maintenance. (1) Maintenance for living expenses may be
provided only when these expenses are short-term in dura-
tion, in excess of the normal subsistence expenses of a ((eus-
temer)) participant, and only when necessary for the individ-
ual to participate in services under an individualized plan for
employment. Maintenance includes monetary support for
food, shelter, clothing and other subsistence items.

(2) Maintenance shall be provided only after consider-
ation of comparable services and benefits in accordance with
WAC ((67-25-360)) 67-25-283.

(3) Individuals with emergency needs for shelter, food,
financial support, etc. will be referred to community sources

((whe-may)) that may provide these services.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-404 Vocational rehabilitation services—
Transportation. (1) Transportation services for travel and
related expenses may be authorized if necessary for an appli-
cant ((er-a—eustemer)), eligible individual, or participant to
receive any vocational rehabilitation service.

(2) Transportation may include:

(a) Fares or travel costs associated with using public or
private vehicle;

(b) Food and lodging while in travel status;

(c) Wages, travel, and related expenses for a driver,
attendant or aide if the services of that person are necessary
for the ((ewstemer)) individual to travel;

(d) Relocation and moving expenses, if necessary for
((the-voecational-rehabilitation-of-the-individual)) securing a
competitive and integrated employment outcome.

(3) Transportation services shall be provided only after
consideration of comparable services and benefits in accor-
dance with WAC ((67-25-369)) 67-25-283.

filed 4/4/05, effective 5/5/05)

WAC 67-25-408 Vocational rehabilitation services—
((Serviees)) To family members. (1) A family member is an
individual:

(a) Who is a relative or guardian of a customer, or who
lives in the same household as a ((eustemer)) participant;

(b) Who is integrally involved in the vocational rehabili-
tation of the ((eastemer)) participant; and

(c) Whose receipt of vocational rehabilitation services
would further the vocational rehabilitation of the ((ews-
temer)) participant.

(2) Services provided to family members may include
any vocational rehabilitation services available to customers
in accordance with WAC ((67-25-350Hewever;)) 67-25-
2635.

(a) The services must be directly related to the vocational
rehabilitation of the ((eustemer)) participant.

(b) Family members of any age may be served.

(3) A vocational rehabilitation service provided to fam-
ily members shall be terminated when it no longer substan-
tially contributes to the vocational rehabilitation of the ((eas-
temer)) participant.

(4) Services to family members shall be provided only
after consideration of comparable services and benefits in
accordance with WAC ((67-25-360)) 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-412 Vocational rehabilitation services—
Interpreter and translation((s-serviees)). (1) Interpreter
services include sign language or oral interpretation services
for individuals who are deaf((;)) or hard of hearing, and tac-
tile interpretation services for individuals who are deaf-blind.

(a) Interpreter services must be provided by qualified
personnel.

(b) Interpreter services shall be authorized, to the maxi-
mum extent possible, in accordance with the department of
social and health services schedule of maximum allowances
and program descriptions.

(2) Translation services are provided to non-English
speaking individuals, and for the individual's representative if
appropriate, during all phases of the rehabilitation process
including mediation, fair hearing, and judicial review.

(a) Translation services include oral translation of
English into the primary language of an individual.

(b) Upon request, the following written communication
shall be translated into the primary language of an applicant
or customer:

(1) Application for services;

(i) Notification of eligibility or ineligibility;

(iii) Individualized plan for employment;

(iv) Notification of case closure;

(v) Notification of annual review, if appropriate; and

(vi) Any notice requiring a response or a signature from
an individual to continue receiving services.

(c) The department shall translate the Washington
Administrative Code (WAC) regarding VR services or ser-
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vice providers into the primary language of an applicant or
customer upon his or her request.

(d) Translation services shall be authorized in accor-
dance with procedures and fee schedules established by the
department.

(3) Vocational rehabilitation expenditures for interpreter
or translation services for applicants ((and-eustomers)), eligi-
ble individuals and participants will be authorized ((in-aeeet-
daﬂee—’vwﬂa—\%%éé—?%—%é{))) only after consideration of
comparable services and benefits in accordance with WAC
67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-416 Vocational rehabilitation services—
Reader ((serviees)). (1) Reader services may be provided to
an applicant ((er-eustomer)), eligible individual, or partici-
pant when necessary to the provision of other vocational
rehabilitation services.

(2) Reader services consist of orally reading to the blind
individual print material ((te-the-blind-eustomer)) which is
not available through other appropriate modes of communi-
cation.

(3) If reader services are necessary beyond the initial
stages of employment, the department shall, if desired by the
individual, assist him or her to negotiate with the employer
for reader services as a reasonable accommodation.

(4) Reader services shall be purchased in accordance
with the department's procedures and shall be provided only
after consideration of comparable services and benefits in
accordance with WAC ((67-25-360)) 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-418 Vocational rehabilitation services—
Personal assistance ((serviees)). (1) Personal assistance ser-
vices include a range of services provided by at least one per-
son to assist an individual with a disability to perform daily
living activities, on or off the job, that the individual typically
would perform if he or she did not have a disability, and will
not be able to perform even after receiving adaptive skills
training.

This includes personal attendant services((3)), which are
personal services that an attendant performs for an individual
with a disability((5)) including, but not limited to, bathing,
feeding, dressing, providing mobility and transportation.

(2) These services shall, to the extent appropriate and
desired by the ((eustemer)) participant, include training in
managing, supervising, and directing their personal assis-
tance services.

(&) (3) Personal assistance services may be provided,
if necessary, for the ((eustemer)) participant to achieve ((an))
a competitive and integrated employment outcome, and shall
be provided only while the ((eustomer)) participant is receiv-
ing other vocational rehabilitation services.

(())) (4) The case service record must document how
personal assistance services will be provided after the com-
pletion of vocational rehabilitation services or, to the extent
that it is not possible to identify how personal assistance ser-

Proposed
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vices will be provided when the individualized plan for
employment is developed, there must be a description of the
basis for concluding that there is a reasonable expectation
that resources will become available.

((4))) (5) Personal assistance services are provided only
after consideration of comparable services and benefits in
accordance with WAC ((67-25-360)) 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-432 Vocational rehabilitation services—
Rehabilitation technology ((and-teleeommunieations)).
(1) Rehabilitation technology is the systematic application of
technologies, engineering methodologies, or scientific princi-
ples to meet the needs of, and address barriers ((cenfronted
by-eustomers)) that might be experienced by a participant in
education, rehabilitation, employment, transportation, inde-
pendent living, and recreation. The term includes rehabilita-
tion engineering, assistive technology devices, and assistive
technology services.

(2) The department will provide, as appropriate, rehabil-
itation technology services throughout all phases of the voca-
tional rehabilitation process for ((etstomers)) participants.

(3) Rehabilitation technology services may include:

(a) Assessment to determine rehabilitation technology
needs;

(b) Job site and training site analysis including testing
and research;

(c) Rehabilitation engineering services;

(d) Comprehensive training in the use of assistive tech-
nology devices;

(e) Procurement, installation and follow-up related to
assistive technology devices.

(())) (4) Any assistive technology device requiring an
individualized prescription or fitting must be provided by a
professional who meets any licensing or certification require-
ments to fill the prescription or to perform the fitting. Aids
and devices not requiring individual fittings must meet engi-
neering and safety standards recognized by experts in the
field.

(« L .
. .E 3]IE}.EEEmm;'m:fmsﬁs ser 15;5 '111511}:'51: tellsse]mmu
Hg-i i )) (5) Reha-

bilitation technologies and relay services for individuals who
are deaf or hearing-impaired shall be utilized as necessary for
service delivery.

((9))) (6) Rehabilitation technology services shall be
provided without consideration of comparable services and
benefits pursuant to WAC ((67-25-360)) 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-436 Vocational rehabilitation services—
Supported employment ((serviees—and-extended-ser-
viees)). (1) Supported employment is competitive employ-
ment in an integrated setting, consistent with the unique
strengths, resources, priorities, concerns, abilities, capabili-
ties, interests, and informed choice of the individual, with
ongoing support services for ((eastemers)) participants with
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the most signiﬁcant disabilities who ((need)) require inten-
sive, ongoing support to perform in a work settmg

WSR 18-11-090

3})) An individual shall be eligible to receive supported

employment services if:
(a) The individual is eligible for vocational rehabilitation
services in accordance with WAC ((67-25-0390)) 67-25-130;

(b) The individual needs intensive supported employ-
ment services from the department and ongoing services
from other resources to perform competitive and integrated
work due to the nature and significance of his or her disabili-
ties; and
(c) Supported employment is an appropriate employ-
ment outcome, with or without customized job tasks as
defined in WAC 67-25-009, for the individual based on a
comprehensive assessment of his or her rehabilitation needs
in accordance with WAC ((67-25-255)) 67-25-205.

((A-eustemer)) (3) A participant with an employment
outcome of supported employment may receive any voca-
tional rehabilitation service described in WAC ((67-25-359))
67-25-265.

((5))) (4) Supported employment must occur in ((an)) a
competitive and 1ntegrated work setting (as defined in WAC
67-25-009) for the maximum number of hours possible,

based on the unique strengths, resources, interests, concerns,
abilities, and capabilities of the ((eustomer)) participant with

significant disabilities. ((Anintegrated-setting,in-the-eontext
of supperted-employmentis-one-where:

(5) The determination to provide long-term supports

must include:
(a) Ongoing assessment of the participant's employment

situation to:

(i) Determine what is needed to maintain job stability;
and

(i1) Coordinate services or provide specific intensive ser-
vices that are needed at or away from the participant's
worksite to assist the individual in maintaining job stability.

Under special circumstances and request of the partici-
pant, such an assessment might take place away from the
worksite.

(b) Job development, job placement, and job retention
services, with or without customization of job tasks:;

(c) Intensive job skill training for the participant at the
job site by qualified providers;

(e) Regular observations or supervision;

(f) Follow-up services, such as regular contacts with the
participant's employer, the participant, or the participant's
representative, and other appropriate individuals to help
strengthen and stabilize the job placement;

(2) Facilitation of natural supports at the worksite;

(h) Other services similar to services described in (a)
through (g) of this subsection; and

(1) Any other required vocational rehabilitation services.

(6) The participant shall transition to extended services
after receiving supported employment services from the
vocational rehabilitation program.

(a) Extended services are ongoing support services nec-

essary to support and maintain the participant in competitive

Proposed
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and integrated employment, with or without customization of
Job tasks.

(b) Long-term funding for extended services may be pro-
vided through cooperative agreements with public agencies,
nonprofit agencies or organizations; employers; natural sup-
ports; and any resource other than federal vocational rehabil-
itation funds.

7) The department may provide intensive training and
support services during the period which extended services
from other resources are identified and implemented as fol-
lows:

(a) The department can provide intensive training and

support services for up to twenty-four months to facilitate the
participant's adjustment at the worksite while resources for

(b) If the individual who requires long-term supports is a
youth with a disability, the department may provide intensive
training and support services for up to forty-eight months;

(c) If resources for extended services are not identified
and implemented within those time frames, the department
must close the case and exit the individual from department
services per WAC 67-25-565.

(8) An individualized plan for employment with ((ar)) a
competitive and integrated employment outcome ((ef-sup-
perted-employment)) with long-term supports must specify
the expected extended services needed and, must identify the
source, including natural supports, of extended services. If
the source of extended services cannot be identified when the
individualized plan for employment is developed, supported
employment services shall be initiated while resources to
provide extended services are sought per the limits described

(9) A ((eustemer)) participant with an employment out-
come of supported employment may receive post-employ-
ment services in accordance with WAC ((67-25-444)) 67-25-
450 when the services to be provided are not the responsibil-
ity of the extended services provider.

(10) The department shall provide transitional employ-
ment services as supported employment services for a ((ets-
temer)) participant with a significant disability due to mental
illness. Transitional employment is a series of temporary
((competitive)) job placements in competitive and integrated
work settings with ongoing support services. In transitional
employment, ongoing support services must include continu-
ing sequential job placements until job permanency is
achieved.

(11) Supported employment services are provided only

after consideration of comparable services and benefits in
accordance with WAC ((67-25-360)) 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-440 Vocational rehabilitation services—
Job placement. (1) Job placement services shall be provided
to a ((eustemer)) participant under an individualized plan for
employment to assist the individual with obtaining and
retaining appropriate competitive and integrated employment
consistent with his or her employment ((euteeme)) goal.

Proposed
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(2) The department and ((eusterer)) participant shall be
mutually responsible to find and secure suitable employment
for the individual.

(a) The individualized plan for employment shall
describe the nature and scope of job placement services to be
provided by the department, and the participant's responsibil-
ity to actively and independently conduct job-seeking efforts.

(b) The individualized employment plan shall also
describe if customized employment services, as defined in
WAC 67-25-093, are expected to be a necessary job place-
ment service.

(3) Job placement services include the following range
of activities:

(a) ((Jeb—deve}epmeﬂt—aﬂd—emp{eyeﬁfe}&ﬁeﬂs.—éwh%eh

factorty-achieved:)) Job-search skills training to prepare a
participant for competitive and integrated employment;

(b) Communication and negotiation with a variety of
employment resources and other community resources
regarding employment of people who are blind;

(c) Job task analysis to determine how a person who is
blind can be accommodated in a position and to identify if
customization of the job is necessary for an individual;

d) Work readiness skill building, counseling, and other
follow-up and follow-along services to stabilize the partici-
pant in competitive and integrated employment until the
employment outcome has been satisfactorily achieved;

(e) Job development and employer engagement (which

may or may not be on behalf of a specific participant);

Employer engagement may include negotiation of a pro-
posed job customization and integration of long-term sup-
ports, as necessary.

(4) Placement services may be provided using the fol-
lowing methods:

(a) Vocational
employed by the department.

(b) An ((empleyee)) individual specializing in business
((relations)) engagement may provide placement services
through communication and negotiation with a variety of
employers and community resources, regarding employment
of people who are blind.

(c) No-cost placement resources in the community such
as ((ene-stop—-WerkSeuree-eenters;projeets—with-industry))
WIOA partners in the American job centers, registered
apprenticeship programs, and other entities shall be utilized
whenever possible.

(d) Job placement services may be purchased when it is
in the ((eustemer's)) participant's vocational interests, when
the department's services are not otherwise available, or

rehabilitation counselors or staff
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when placement is offered by an employment service pro-
vider as part of a service package.

(5) Job placement services shall be terminated when the
((eustomer)) participant has been provided vocational reha-
bilitation services, in accordance with an individualized plan
for employment, which have enabled the individual to obtain
and retain employment in ((an)) a competitive and integrated
setting consistent with his or her capacities and abilities, with
job stability achieved for at least ninety days.

(6) Job placement services shall be provided without
consideration of comparable services and benefits in accor-
dance with WAC ((67-25-369)) 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-444 Vocational rehabilitation services—
Post-employment ((serviees)). (1) Post-employment ser-
vices may be provided to a ((eustemer;—subsequent-te)) par-
ticipant after achieving ((an)) a competitive and integrated
employment outcome, if they are necessary for the ((eus-
temrer)) participant to maintain, regain, or advance in
employment consistent with the individual's abilities, capa-
bilities, and interests.

(2) Post-employment services are intended to provide
short-term and discrete intervention related to the established
competitive and integrated employment outcome. ((Aeeerd-
nghy;))

(3) Post-employment services do not require a new
determination of eligibility, and may be provided ((asteng-as
] bliched individualized-plan & | I

essary-decumentation-are-avatlable-and-pertinent)) within
three years of case closure.

((3))) (4) Post-employment services include all voca-
tional rehabilitation services identified in WAC ((67-25-
350)) 67-25-265 and are subject to any conditions affecting
provision of that vocational rehabilitation service.

AMENDATORY SECTION (Amending WSR 06-18-049,
filed 8/30/06, effective 9/30/06)

WAC 67-25-446 Vocational rehabilitation services—
((Serwiees)) To groups. (1) The department may provide the
following vocational rehabilitation services to groups of indi-
viduals:

(a) Establishment, development, or improvement of a
public or other nonprofit employment service provider pro-
viding services that promote integration and competitive
employment((<));

(b) Development and implementation of services that
enhance the use of modes of communication or telecommuni-
cations for individuals with disabilities(()):

(¢) Technical assistance and support services, such as job
site modification and other reasonable accommodations, for
businesses not subject to Title I of the Americans with Dis-
abilities Act of 1990 that are seeking to employ individuals
with disabilities((=)):

(d) Establishment of small business enterprises, operated
by individuals with the most significant disabilities under
supervision of the department, including, management ser-
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vices and supervision, and the acquisition of vending facili-
ties, equipment, initial stocks, and supplies(());

(e) Consultation services to assist educational agencies
in transition of students with disabilities to post-school activ-
ities, including employment((<));

(f) Other services that promise to contribute substantially
to the rehabilitation of a group of individuals, but that are not
related directly to the individualized plan for employment of
any one individual.

(2) Services to groups are provided in accordance with
department procedures for the provision of these services.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-448 Vocational rehabilitation services—
Occupational licenses, tools, equipment, initial stocks and
supplies and other technical assistance for self-employ-

ment. (1) Goods and services described in this section may
be provided only under an individualized plan for employ-
ment when necessary for the ((eustemer)) participant to
achieve an employment outcome((—Fhe-department-wil-pay
: bebondedif | | e

benefits-inaccordance-with-WAC-67-25-360)) or establish a
small business, including:

Proposed
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(a) A participant to be bonded if the employment he or
she is entering requires a bond and the participant supplies all

necessary information to the bonding firm;
(b) Occupational licenses, permits, or certificates show-

Washington State Register, Issue 18-11

vices, gives ((the—first)) priority to those eligible vocational
rehabilitation ((eustomers—whe-meet-the-definition-of-mest

ﬂgﬂrﬁeaﬂﬂyésalﬂed—m—&eeefdaﬂee%th—\i%%é@))

individuals who are most in need of services.

ing that the individual meets certain standards, has accom-
plished certain achievements, or has paid dues, fees, or has
other written authority required by a state, city, or other gov-
ernment unit that qualifies the individual to engage in a busi-
ness, specific trade, or other work:

(c) Occupational tools which are customarily required
for a worker to perform efficiently on the job, and which
workers in the same or similar trade or profession are nor-
mally provided. These may include specialized tools adapted
to accommodate the individual's disability;

(d) Occupational equipment and occupational fixtures
normally found in places of business. These include machin-
ery. and appliances that are usually stationary during utiliza-
tion. However, self-powered vehicles may also be provided
as occupational equipment;

(e) Initial stocks such as the initial inventory of merchan-
dise or goods necessary for a participant to enter self-employ-
ment. It may also include the initial purchase of livestock as
a base stock, and stocks of seed, fertilizer, fuel, etc., for farm-
ing or agricultural self-employment;

(f) Initial supplies including expendable items necessary
for the participant to carry out day-to-day business opera-
tions, and which are consumed on the premises in the course
of the participant's self-employment business or in a business
enterprise location;

(g) Technical assistance including consultation and other
services provided to conduct market analyses, to develop
business plans, and to provide resources to individuals in the
pursuit of self-employment, telecommuting and small-busi-

ness operations.
(2) Goods and services described in this section shall be

provided only after consideration of comparable services and
benefits in accordance with WAC 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-452 Vocational rehabilitation services
((provided))—Other ((goods—and-serviees)). (1) Other
goods and services not described in this chapter may be pro-
vided to a ((eustemer)) participant when necessary to deter-
mine the individual's eligibility for services and rehabilitation
needs, or when necessary for the individual to achieve an
appropriate competitive and integrated employment out-
come.

(2) Other goods and services, except those required for
assessment of the individual, shall be provided only after
consideration of comparable services and benefits in accor-
dance with WAC ((67-25-360)) 67-25-283.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-460 Eligibility—Order of ((prie¥ity))
selection. (1) The purpose of an order of ((prierity)) selection
is to establish an equitable and organized system which,
when resources are not sufficient to meet the demand for ser-
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(2) When the order of ((prierity)) selection is in effect,
eligible individuals will be assigned to one of ((twe)) three
priority categories:

(a) ((First)) Imme(.ii.ate priority: Neyv ((eﬁg&b}.e—eus{em-

meetthe-definition-ef mostsignificantly-disabled)) applicants
who meet eligibility criteria of at least significant disability,
and who require immediate services or tools to maintain a
current job;

(1) Only the immediate services or tools required to
maintain the current job can be provided under this immedi-
ate priority:;

(ii) Once the immediate services or tools are provided
and the job is stable, any further service provision requires
being placed on the wait list and served in the priority and
order for the significance of disability category that the indi-
vidual qualifies for;

(b) First priority: New applicants who meet eligibility
criteria of most significantly disabled. per WAC 67-25-183.

(c) Second priority: New applicants who do not meet the
definition of most significantly disabled, per WAC 67-25-
183.

(3) The department's executive director shall decide
when to implement an order of ((prierity)) selection, if neces-
sary, and will determine which priority categories will be
open or closed for the development of new individualized
plans for employment. In the event sufficient funds or other
resources become available to serve all eligible individuals,
the order of ((prterity)) selection will be revoked by the direc-
tor.

(4) Eligible individuals can develop and carry out an
individualized plan for employment based on:

(a) The priority of the category to which they are
assigned;

(b) Whether or not that category is open for development
of new plans; and

(c) The order in which they applied for vocational reha-
bilitation services as indicated by the date of application.

(5) ((custemers)) Eligible individuals will be placed in
the highest priority category for which they are qualified. The
date of application will be used whenever it is determined
that a waiting list is required for a category.

(6) ((€ustemers)) Eligible individuals will be notified in
writing of their category status when they are notified of their
eligibility, as well as of the conditions pertaining to that cate-
gory:

(a) Whether the category is currently open or closed.

(b) ((Fheirpesitien—on—any)) The current status of an
existing waiting list within that category.

(7)(a) The only services to individuals in a closed order
of priority category will be information and referral services.
These individuals will not receive counseling and guidance,
assessment and training, job placement, or other vocational
rehabilitation services until their category is reopened
((and)), they come off the waiting list and they complete an
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individualized plan for employment with an agency voca-
tional rehabilitation counselor.

(b) Preemployment transition services as described in
WAC 67-25-290 may be available to qualified students with
a disability without consideration for priority categories or
wait lists for the duration of an order of selection for the
department.

(8) ((custemers)) Eligible individuals will be notified of
the right to appeal the category decision, in accordance with
WAC ((67-25-579)) 67-25-600, and of their responsibility to
notify the department if their situation changes in a way that
may affect their priority category placement.

(9) ((Individuals)) Participants who are receiving ser-
vices under an individualized plan for employment at the
time an order of ((prierity)) selection is implemented will
continue to receive services as planned. They are not subject
to the order of ((prierity)) selection and are not a category
within that order.

(10) The order of ((prierity)) selection will not affect the
provision of services needed to determine eligibility for voca-

tional rehabilitation services, ((WAEC-67-25-010-through-67-
25-030)) in accordance with WAC 67-25-125.

NEW SECTION

WAC 67-25-503 Vocational rehabilitation services—
Limitations on use of subminimum wage. (1) Section 511
of WIOA Title IV limits the use of subminimum wage. Indi-
viduals age twenty-four or younger may not begin work that
pays a subminimum wage (less than federal minimum wage)
unless the following actions have been completed:

(a) The individual received preemployment transition
services or transition services under IDEA; and

(b) The individual applied for VR services and has been
found ineligible for services; or

(¢) The individual has been determined eligible for VR
services but has not been successful towards achieving a spe-
cific planned competitive integrated employment goal, with
or without supports and/or customization, and client record of
services closed; and

(d) The individual has been provided career counseling
and information and referral to other resources designed to
assist the person in attaining competitive integrated employ-
ment in a manner that:

(1) Is understandable to the individual with a disability;

(ii)) Facilitates independent decision making and
informed choice as the individual makes decisions regarding
opportunities for competitive integrated employment and
career advancement, particularly with respect to supported
employment, including customized employment (WAC 67-
25-183);

(iii) The career counseling and information and referral
services provided under this section may include benefits
counseling, particularly with regard to the interplay between
earned income and income-based financial, medical, and
other benefits.

(2) When an individual has refused to participate in an
activity required by this section, documentation must be pro-
vided to the individual within ten calendar days of the indi-
vidual's refusal to participate.
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(a) Such documentation must, at a minimum, contain
the:

(i) Name of the individual;

(i1) Description of the refusal and the reason for such
refusal;

(iii) Signature of the individual or, as applicable, the
individual's representative;

(iv) Signature of the department personnel documenting
the individual's refusal;

(v) Date of signatures; and

(vi) Date and method (e.g., hand delivered, faxed,
mailed, emailed, etc.) by which documentation was transmit-
ted to the individual.

(b) The department must retain a copy of all documenta-
tion required by this part in a manner consistent with the
department's case management system and the requirements
of WAC 67-25-073.

(3) Upon a referral by an entity that has fewer than fif-
teen employees of an individual with a disability who is
employed at a subminimum wage by that entity, DSB will
also inform the individual within thirty calendar days of the
referral by the entity, and of self-advocacy, self-determina-
tion, and peer mentoring training opportunities available in
the community.

(4) Nothing in this section will be construed as requiring
the department to provide the services required by this sec-
tion directly. The department may contract with other enti-
ties, i.e., other public and private service providers, as appro-
priate, to fulfill the requirements of this section. The contrac-
tor providing the services on behalf of the designated state
unit may not be an entity holding a special wage certificate
under Section 14(c) of the Fair Labor Standards Act (29
U.S.C. 214(c)).

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-540 ((Individualized-planfor-employ-
ment—Sueeessful-rehabilitatien:)) VR program exit—

Employment outcome. ((Ha—An—mdmdﬁal—sh&H—be—eeﬁs&d-
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D\ The il o | od of i s

deeisionand-appeal procedures-in-aceordance-with- WAC67-
25-545-)) (1) The record of services of an individual who has
achieved a competitive and integrated employment outcome
may be closed only if all of the following requirements are
met:

(a) The individual has achieved the employment out-
come that is described in the individual's individualized plan
for employment in accordance with WAC 67-25-240 and is
consistent with the individual's unique strengths, resources,
priorities, concerns, abilities, capabilities, interests, and
informed choice, and in a competitive and integrated employ-
ment setting.

(b) The individual has maintained the competitive and

integrated employment outcome for an appropriate period of
time, having achieved job stability not less than ninety days,
and the individual no longer needs vocational rehabilitation
services.

(c) At the end of the appropriate period under (b) of this
subsection, the individual and the department's rehabilitation
counselor consider the competitive and integrated employ-
ment outcome to be satisfactory and agree that the individual
is performing well in the employment.

(d) The individual is informed through appropriate
modes of communication of the availability of post-employ-
ment services in accordance with WAC 67-25-593 and 67-
25-450.

(2) The individual shall be notified of the decision to exit
services and appeal procedures in accordance with WAC 67-
25-600.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-545 VR program exit—Notification ((ef
termination)). (1) The department shall provide written noti-
fication to every individual who has applied for services, in
the individual's primary language if necessary, and using
appropriate modes of communication, when a determination
is made to ((terminate-serviees—te)) exit the individual from
the VR program and end further activity, in accordance with
WAC 67-25-553, 67-25-565 and 67-25-575.

(2) The written notice shall specify in detail the reasons
for the decision to ((terminate)) end services and shall clearly
inform the individual of the right to mediation and fair hear-
ing in accordance with WAC ((64-25-579)) 67-25-600. A
description of client assistance program services shall also be
provided.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-550 Vocational rehabilitation—Confi-
dential information—Protection((;)) and use ((and
release)). (1) Confidential information refers to all docu-
mented and undocumented personal information, including
lists of names and photographs, about any past or present
applicant or customer in the vocational rehabilitation pro-
gram, given or made available to the department, its repre-
sentatives, or its agents in the course of the administration of
the program.
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(2) Customers, their representatives as appropriate, ser-
vice providers, cooperating agencies, and interested persons
shall be informed of the confidentiality of personal informa-
tion and policies governing its use. This information shall be
provided to the applicant or customer, and to the individual's
representative in the individual's primary language if neces-
sary, using appropriate modes of communication, and shall
include:

(a) Identification of the authority under which informa-
tion is collected;

(b) Explanation of the principal purposes for which the
department intends to use or release information;

(c) Explanation of whether providing requested informa-
tion is mandatory or voluntary and the effects of not provid-
ing requested information;

(d) Identification of those situations where the depart-
ment requires or does not require informed written consent of
the individual before information may be released; and

(e) Identification of other agencies to which information
is routinely released.

(3) All personal information must be used only for pur-
poses directly connected with the administration of the voca-
tional rehabilitation program. Personal information shall not
be shared with an organization, agency or individual not hav-
ing official responsibility for administration of the program,
except as provided for in subsection (6) of this section.

(4) Except as provided in (a) and (b) of this subsection,
the department shall, upon receipt of a written request by a
customer, release all information in that individual's record,
to the individual or the individual's representative within fif-
teen working days.

(a) Medical, psychological, or other information that the
department determines may be harmful to the individual may
not be released directly to the individual, but must be pro-
vided to the individual's representative or to a qualified med-
ical or psychological professional or to a person appointed by
the court to act as that individual's representative.

(b) Personal information obtained from service providers
and cooperating agencies under assurances that the informa-
tion shall not be further divulged may be released only under
conditions established by the other agency or organization
except as provided in subsections (5) and (6) of this section.

(5) The customer may request that misleading or inaccu-
rate information in his or her record of services be amended
and that such request for amendment be documented in the
individual's record.

(6) Personal information may be released to an organiza-
tion, agency, or individual for purposes of audit, evaluation,
or research directly connected with administration of the
vocational rehabilitation program, such as the department's
rehabilitation council or for purposes that would significantly
improve the quality of life for customers, and only if the orga-
nization, agency, or individual assures that:

(a) Information shall be used only for the purposes for
which it is being provided;

(b) Information shall be released only to persons offi-
cially connected with the audit, evaluation, or research;

(¢) Information shall not be released to the customer;

(d) Information shall be managed in a manner to safe-
guard confidentiality; and
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(e) The final product shall not reveal any personal iden-
tifying information without the informed written consent of
the customer or the individual's representative.

(7) The department may release personal information to
other agencies and programs under the following conditions:

(a) Upon receiving the informed written consent of the
customer, or, the individual's representative if appropriate,
the department may release personal information to another
agency or organization only to the extent that the information
may be released to the customer, and only to the extent that
the agency or organization demonstrates that the information
requested is necessary for its program.

However, medical or psychological information that the
department determines may be harmful to the individual may
be released if the agency or organization assures the depart-
ment that information shall be used only for the purpose for
which it is being provided and shall not be released to the cus-
tomer.

(b) The department shall release personal information if
required by federal law or regulation.

(c) The department shall release personal information in
response to investigations in connection with law enforce-
ment, fraud, or abuse, unless expressly prohibited by federal
or state laws or regulations, or in response to judicial order.

(d) The department may release personal information to
protect the participant or others if the individual poses a
threat to his or her safety or to the safety of others.

NEW SECTION

WAC 67-25-565 VR program exit—Supported
employment. (1) The service record of an individual with a
most significant disability who has achieved a competitive
and integrated employment outcome that requires long-term
supports (with or without customization of job tasks) will be
closed concurrently with the achievement of the employment
outcome when the individual:

(a) Satisfies requirements for case closure, as set forth in
WAC 67-25-051; and

(b) The department is not (or is no longer) providing
extended services or any other vocational rehabilitation ser-
vice to the individual.

(2) The service record of a youth with a most significant
disability who is receiving extended services provided by the
department will be closed when:

(a) The youth with a most significant disability achieves
a competitive and integrated employment outcome with sup-
ports (with or without customization of job tasks); and

(b) Is no longer eligible to receive extended services pro-
vided by the department because the individual:

(1) No longer meets age requirements established in the
definition of a youth with a disability in accordance with 67-
25-093;

(i1) Has received extended services for a period of forty-
eight months; or

(iii) Has transitioned to extended services provided with
funds by an entity other than the department prior to meeting
the age or time restrictions established under (b)(i) and (ii) of
this subsection, respectively.
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(c) The individual satisfies requirements for case clo-
sure, in accordance with WAC 67-25-051; and

(d) The individual is no longer receiving any other voca-
tional rehabilitation service from the department.

AMENDATORY SECTION (Amending WSR 08-19-068,
filed 9/15/08, effective 10/16/08)

WAC 67-25-570 Resolving a disagreement about
vocational rehabilitation services. (1) If at any time during
the vocational rehabilitation process((5)) the department
makes a decision relating to the provision of vocational reha-
bilitation services that a ((eustemer)) participant does not
agree with, the ((eustemer)) participant or the ((eastemer's))
participant's representative has the right to use one or more of
the following options to resolve the issue:

(a) Talk to the vocational rehabilitation counselor or to
the counselor's supervisor to resolve the disagreement;

(b) Ask for help or information from the client assistance
program;

(c) Request mediation; and/or

(d) Request a fair hearing.

(2) Efforts to reach agreement with the vocational reha-
bilitation counselor or supervisor will not be used to deny or
delay mediation or a fair hearing.

(3) Mediation is voluntary and must be agreed to by both
the ((eustemer)) participant and the department. Mediation is
not used to deny or delay a fair hearing. A ((eusteser)) par-
ticipant may request both mediation and a fair hearing at the
same time((-)) if agreement is:

(a) Reached during mediation, the fair hearing is can-
celed.

(b) Not reached during mediation, the fair hearing is held
as scheduled.

(4) Mediation is conducted by a trained mediator who
knows the laws and rules about vocational rehabilitation ser-
vices and who does not work for the department. The media-
tor does not make case service decisions.

(5) During mediation, the mediator:

(a) Allows each party to present information or evidence;

(b) Helps each party listen to and understand the other
party's position;

(c) Reviews and explains any laws that apply; and

(d) Facilitates an agreement, if possible, between the par-

ties.

(6) If agreement is reached during mediation, the depart-
ment will provide a written statement of the agreement to the
((eustemer)) participant. Agreements made through media-
tion are not legally binding.

(7) The ((eusterer)) participant may choose to be repre-
sented by a family member, advocate or other individual at
the mediation meeting.

(8) The department schedules mediation sessions in a
timely manner at a convenient location to all parties.

(9) The department pays for costs related to mediation,
except costs related to a representative or attorney engaged
by the ((eustemer)) participant.

(10) The department will pay for vocational rehabilita-
tion services necessary for the ((eustemer-to-participate)) par-

Proposed
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ticipant to engage in mediation, such as transportation or
child care.

(11) Information discussed during mediation is kept con-
fidential and may not be used in a later hearing or civil pro-
ceeding, if one is held. Before beginning a mediation session,
all parties must sign a statement of confidentiality.

(12) A fair hearing is a proceeding as outlined under the
Administrative Procedure Act, chapter 34.05 RCW and chap-
ter 388-02 WAC. An administrative law judge who works for
the office of administrative hearings holds a fair hearing.

(13) A ((eustemer)) participant who does not agree with
a decision made by the department about eligibility or voca-
tional rehabilitation services may ask for a fair hearing within
forty-five calendar days of that decision.

(14) To ask for a fair hearing, the ((eustemer)) partici-
pant must send a written request to the office of administra-
tive hearings. The written request must include:

(a) The ((eustomer's)) participant's name, address, and
telephone number;

(b) A written statement about the decision and the rea-
sons for disagreement; and

(c) Any other information that supports the ((eus-
temer's)) participant's position.

(15) The office of administrative hearings must hold a
formal hearing within sixty days of receipt of written request
for a hearing, unless:

(a) The ((eustemer)) participant or the department ask
for a delay; and

(b) There is a reasonable cause for the delay.

(16) After the ((eustomer)) participant submits a request
for a fair hearing, the department will offer the ((easterer))
participant a prehearing meeting. The prehearing is optional
for the ((eustemer)) participant and can be conducted in per-
son, by telephone, or by another method agreeable to both
parties. The purpose of the prehearing meeting is to:

(a) Clarify the decision with which the ((eustemer)) par-
ticipant disagrees;

(b) Provide copies of laws, rules or other information to
be presented in the fair hearing;

(c) Explain how the fair hearing is conducted; and

(d) Settle the disagreement, if possible.

(17) During the formal hearing, the ((eastemer)) partici-
pant and the department may present information, witnesses
and/or documents to support their position.

(18) The ((eusterrer)) participant may choose to be rep-
resented by an attorney, a relative, or someone else;

(19) The administrative law judge makes a decision
after:

(a) Hearing all of the information presented;

(b) Reviewing any documents submitted; and

(¢) Reviewing relevant federal and state laws and regula-
tions.

(20) The office of administrative hearings sends a writ-
ten report of the findings and decisions to the customer and to
the department within thirty days of the formal hearing.

(21) The office of administrative hearings decision is
final and the department must implement the decision.

(22) If a ((eusterer)) participant does not agree with the
office of administrative hearings decision, the individual may
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pursue civil action through superior court to review that deci-
sion.

(23) The department will not suspend, reduce, or termi-
nate services to a ((eustemer)) participant while waiting for a
formal hearing decision, unless the department believes the
((eustomer)) participant:

(a) Provided false information to obtain vocational reha-
bilitation services; or

(b) Committed fraud or other criminal action to obtain
vocational rehabilitation services.

AMENDATORY SECTION (Amending WSR 05-08-097,
filed 4/4/05, effective 5/5/05)

WAC 67-25-590 Vocational rehabilitation—Case
service records. The department shall maintain for each
applicant or eligible individual a record of services that
includes, to the extent pertinent, the following documenta-
tion:

(1) (( . . elisible:

ppe s grove:
. ]E“} E E.E”.ﬁsﬁ;“ Elﬁ speeifying reasonsfor the-ineligibil

| he ofter the d o fe.
t i igible:)) When an

applicant's eligibility has been determined:

(a) A written and dated statement of eligibility determi-
nation signed by the vocational rehabilitation counselor; and

(b) Supporting rationale for the determination, including
documentation from the assessment for determining eligibil-
ity, in accordance with WAC ((67-25-620)) 67-25-130.

((3)) (2) If it is determined that a trial work experience

tort)) for an individual with a signifi-
cant disability is necessary to make an eligibility determina-
tion in accordance with WAC ((67-25-065-and-67-25-070))
67-25-140:

(a) A written and dated statement of this determination
signed by the vocational rehabilitation counselor;

(b) Supporting documentation, including the determina-
tion that the individual is an individual with a significant dis-
ability; and

(c) Documentation of periodic assessments in accor-
dance with WAC ((67-25-665-and-67-25-670)) 67-25-140.

(3) If an applicant has been determined ineligible:

(a) Documentation specifying reasons for the ineligibil-

ity determination; and
(b) Documentation of a review of the determination in

twelve months after the determination was made, except as
provided in WAC 67-25-575 and 67-25-580.

(4) The individualized plan for employment for the
((eustemer)) participant in accordance with WAC ((67-25-
260)) 67-25-230.

(5) Documentation from the assessment for determining
vocational rehabilitation needs in accordance with WAC
((67-25-255-and-67-25-257)) 67-25-205 and 67-25-210 to
support:

(a) The determination of the employment outcome and
((intermediate)) rehabilitation objectives for the individual,
and
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(b) The nature and scope of services needed to achieve
the ((intermediate)) objectives and employment outcome.

(6) Documentation of how the ((eustemer)) participant
was provided information necessary to make informed
choices in selecting the competitive and integrated employ-
ment outcome, ((intermediate)) rehabilitation objectives,
rehabilitation services, and providers of services identified in
the individualized plan for employment.

(7) (Pocumentation-of how-the-eustomer-was-provided
iﬁ.f.EHﬁE i;ﬁ. Tg;“mg hede .El E'f integration-of service pre

€8})) If physical and mental restoration services were
provided, in accordance with WAC ((67-25-384)) 67-25-310,
documentation supporting the determination that the clinical
status of the customer was stable or slowly progressive.

(%)) (8) Documentation supporting any decision to
provide services to family members in accordance with WAC
((67-25-408)) 67-25-485.

((69))) (9) Documentation of the individual's participa-
tion in the cost of any vocational rehabilitation services.

((#H)) (10) Documentation of the individual's eligibil-
ity for and use of any comparable services and benefits in
accordance with WAC ((67-25-360)) 67-25-283.

((#2)) (11) Documentation that the individual has been
advised of the confidentiality of all personal information, and
that any information about the individual has been released
with the individual's informed written consent, in accordance
with WAC ((67-25-550)) 67-25-051.

((63Y)) (12) Documentation of the reason for ((terminat-
ing)) exit from services ((te-a-easterer)), in accordance with
WAC ((67-25-545)) 67-25-575 and 67-25-580, and, if the
((eustomer—was-determined-rehabilitated)) participant was
exited for having achieved a competitive and integrated
employment outcome, the basis for that determination in
accordance with WAC ((67-25-548)) 67-25-553.

((G4)) (13) Documentation of any plans to provide
post-employment services after the competitive and inte-
grated employment outcome has been achieved, the basis on
which these plans were developed, and a description of ser-
vices provided and outcomes achieved in accordance with
WAC ((67-25-444)) 67-25-450.

((5))) (14) Documentation concerning any action and
decision resulting from a request for a fair hearing in accor-
dance with WAC ((67-25-570)) 67-25-600.

((E6))) (15) If a ((eusterrer)) participant has been pro-
vided vocational rehabilitation services under an individual-
ized plan for employment, but after the initiation of these ser-
vices he or she has been determined no longer capable of
achieving an employment outcome, documentation of any
reviews of this determination in accordance with WAC ((67-
25-056)) 67-25-220 and 67-25-575.

AMENDATORY SECTION (Amending WSR 08-19-068,
filed 9/15/08, effective 10/16/08)

WAC 67-25-595 Assessment—Work sKkills ((assess-
ment)). (1)(a) A work skills assessment is a process of pro-
viding assessment and related vocational rehabilitation ser-
vices, after eligibility, to a ((easterter)) participant with sig-
nificant disabilities, for the purpose of collecting information
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necessary to assess his or her capability to continue benefit-
ing, in terms of ((an)) a_ competitive and integrated employ-
ment outcome, from vocational rehabilitation services due to
the significance of his or her disability.

(b) The individualized plan for employment, developed
in accordance with WAC ((67-25-260)) 67-25-230, must be
inactivated while the ((individual)) participant is involved in
the work skills assessment.

(2) A work skills assessment plan will be created by the
VR counselor and the VR ((ewstemer)) participant and
include:

(a) Intermediate objectives that outline steps or activities
that will determine what barriers are preventing the ((eas-
temer)) participant from making successful progress in their
individual plan for employment;

(b) Responsibilities of the ((eustemer)) participant and
VR counselor for the achievement of each individual objec-
tive;

(c) Methods for evaluating progress;

(d) Vocational services which support the achievement
of each intermediate objective;

(e) Timelines for the overall work skills assessment plan
and each service;

(f) Cost for each service with consideration of compara-
ble benefits per WAC 67-25-283;

(g) Comments from the ((eustomer)) participant regard-
ing the objectives, services and service providers;

(h) A statement that the individualized plan for employ-
ment can be amended at any time during the life of the indi-
vidualized plan for employment; and

(1) Signatures of both the ((ewstemer)) participant and
VR counselor. The signature date ((shall)) will reflect the
date the work skills assessment plan is signed.

(3) A work skills assessment may take place more than
once and may extend as long as necessary to determine that:

(a) There is sufficient evidence that the ((eustemer)) par-
ticipant can benefit from vocational rehabilitation services
and achieve ((an)) a competitive and integrated employment
outcome and is to continue to receive vocational rehabilita-
tion services; or

(b) There is ((suffietent)) clear and convincing evidence
based on functional and situational assessments that the
((eustemer)) participant cannot benefit from vocational reha-
bilitation services and achieve ((a#)) a competitive and inte-
grated employment outcome, due to the significance of his or
her disability, and is no longer eligible for vocational rehabil-
itation services, and the case is closed in accordance with
WAC 67-25-575 and 67-25-593.

NEW SECTION

The following sections of the Washington Administra-
tive Code are decodified and recodified as follows:

Old WAC Number New WAC Number
67-25-005 67-25-009
67-25-010 67-25-093
67-25-015 67-25-103
67-25-020 67-25-130
Proposed
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Old WAC Number
67-25-025
67-25-030
67-25-050
67-25-056
67-25-060
67-25-065
67-25-255
67-25-257
67-25-260
67-25-270
67-25-275
67-25-284
67-25-350
67-25-360
67-25-380
67-25-384
67-25-388
67-25-390
67-25-394
67-25-396
67-25-398
67-25-399
67-25-400
67-25-404
67-25-408
67-25-412
67-25-416
67-25-418
67-25-432
67-25-436
67-25-444
67-25-446
67-25-448
67-25-452
67-25-460
67-25-540
67-25-545
67-25-550
67-25-570
67-25-590
67-25-595
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New WAC Number
67-25-115
67-25-125
67-25-160
67-25-575
67-25-183
67-25-140
67-25-205
67-25-210
67-25-230
67-25-240
67-25-250
67-25-580
67-25-265
67-25-283
67-25-273
67-25-310
67-25-320
67-25-330
67-25-340
67-25-355
67-25-365
67-25-305
67-25-370
67-25-383
67-25-485
67-25-393
67-25-403
67-25-410
67-25-425
67-25-430
67-25-450
67-25-490
67-25-465
67-25-475
67-25-193
67-25-553
67-25-593
67-25-051
67-25-600
67-25-073
67-25-220
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REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 67-25-055  Eligibility determination—Notice to
applicant.

WAC 67-25-070  Extended evaluation.

WAC 67-25-077  Certification of trial work experience or
extended evaluation.

WAC 67-25-280  Individualized plan for employment—
Termination due to ineligibility.

WAC 67-25-325  Services available from other agencies.

WSR 18-11-104
PROPOSED RULES
DEPARTMENT OF
FINANCIAL INSTITUTIONS
(Division of Consumer Services)
[Filed May 21, 2018, 1:12 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
06-034.

Title of Rule and Other Identifying Information: Chapter
208-620 WAC implementing the Consumer Loan Act, chap-
ter 31.04 RCW, specifically including amendments to provi-
sions on residential mortgage loan servicing.

Hearing Location(s): On June 26, 2018, at 10:00-11:00
a.m., at the Department of Financial Institution (DFI), 150
Israel Road S.W., Room 319, Tumwater, WA 98501.

Date of Intended Adoption: July 24, 2018.

Submit Written Comments to: Sara Rietcheck, P.O. Box
41200, Olympia, WA 98504-1200, email sara.rietcheck@
dfi.wa.gov, by June 26, 2018, 5:00 p.m. Sign up for the Gov-
Delivery email subscription system from the DFI web site.
Access the rule-making page on the DFI web site at
www.dfi.wa.gov.

Assistance for Persons with Disabilities: Contact Sara
Rietcheck, phone 360-902-8793, TTY 360-664-8126, email
sara.rietcheck@dfi.wa.gov, by June 26, 2018, 5:00 p.m. Sign
up for the GovDelivery email subscription system from the
DFI web site. Access the rule-making page on the DFI web
site at www.dfi.wa.gov.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The rules must be
amended to clarify the roles of parties investing in, owning,
and servicing residential mortgage loans. The rules will pro-
vide additional detail to industry to help them comply with
the law. Technical changes are also being made.

Reasons Supporting Proposal: Amending the rules to
clarify the roles of the parties will be helpful to industry.
What residential mortgage loan servicing activities can be
conducted outside the United States will also be helpful to
industry. The restructuring of WAC 208-620-900 will make
it easier to read. Amending the rules to detail the require-
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ments of the compliance management system will educate
and provide a resource to industry.

Statutory Authority for Adoption: RCW 43.320.040,
31.04.165. Proposed in compliance with OFM Guidance 3.a.
dated October 12, 2011.

Statute Being Implemented: Chapter 31.04 RCW.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DFI, division of consumer services,
governmental.

Name of Agency Personnel Responsible for Drafting:
Cindy Fazio, 150 Isracl Road S.W., Tumwater, WA 98501,
360-902-8800; Implementation and Enforcement: Charlie
Clark, 150 Israel Road S.W., Tumwater, WA 98501, 360-
902-0511.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. Not applicable to these rules.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect; rule content is explicitly and specifi-
cally dictated by statute; and rules set or adjust fees
under the authority of RCW 19.02.075 or that set or
adjust fees or rates pursuant to legislative standards,
including fees set or adjusted under the authority of
RCW 19.80.045.

May 21, 2018
Charles Clark, Director
Division of Consumer Services

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-010 Definitions. The definitions set
forth in this section apply throughout this chapter unless the
context clearly requires a different meaning.

"Act" means the Consumer Loan Act, chapter 31.04
RCW.

"Advertise, advertising, and advertising material" means
any form of sales or promotional materials used in connec-
tion with the business. Advertising material includes, but is
not limited to, newspapers, magazines, leaflets, flyers, direct
mail, indoor or outdoor signs or displays, point-of-sale litera-
ture or educational materials, other printed materials; radio,
television, public address system, or other audio broadcasts;
internet pages, social media, instant messages, or electronic
bulletin boards.

"Affiliate" means any person who controls, is controlled
by, or is under common control with another.

"Annual percentage rate" has the same meaning as
defined in Regulation Z, 12 C.F.R. Part 1026, implementing
the Truth in Lending Act.

"Application" means the submission of a borrower's
financial information in anticipation of a credit decision relat-
ing to a residential mortgage loan, which includes the bor-
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rower's name, monthly income, Social Security number to
obtain a credit report, the property address, an estimate of the
value of the property, and the mortgage loan amount sought.
An application may be submitted in writing or electronically
and includes a written record of an oral application. If the
submission does not state or identify a specific property, the
submission is an application for a prequalification and not an
application for a residential mortgage loan under this part.
The subsequent addition of an identified property to the sub-
mission converts the submission to an application for a resi-
dential mortgage loan.

"Bank Secrecy Act" means the Bank Secrecy Act (BSA),
31 U.S.C. 1051 et seq. and 31 C.F.R. Part 103.

"Bond substitute" means unimpaired capital, surplus and
qualified long-term subordinated debt.

"Borrower." See WAC 208-620-011.

"Business day" means Monday through Friday exclud-
ing federally recognized bank holidays.

"Commercial context" or "commercial purpose" means
actions taken for the purpose of obtaining anything of value
for oneself, or for an entity or individual for which the indi-
vidual acts, rather than exclusively for public, charitable, or
family purposes.

"Common ownership" exists if an entity or entities pos-
sess an ownership or equity interest of five percent or more in
another entity.

"Creditor" has the same meaning as in the Truth in Lend-
ing Act, 15 U.S.C. 1602(f) and Regulation Z, 12 C.F.R. Part
1026.

"Department” means the department of financial institu-
tions.

"Depository institution" has the same meaning as in sec-
tion 3 of the Federal Deposit Insurance Act on the effective
date of this section, and includes credit unions.

"Depository Institutions Deregulatory and Monetary
Control Act" means the Depository Institutions Deregulatory
and Monetary Control Act of 1980 (DIDMCA), 12 U.S.C.
Sec. 1735f-7a.

"Director" means the director of the department of finan-
cial institutions or his or her designated representative.

"Dwelling" means the same as in Regulation Z imple-
menting the Truth in Lending Act which is a residential struc-
ture that contains one to four units, whether or not that struc-
ture is attached to real property. The term includes an individ-
ual condominium unit, cooperative unit, mobile or
manufactured home, and trailer, if it is used as a residence.
See 12 C.F.R. Sec. 1026.2.

"Equal Credit Opportunity Act" means the Equal Credit
Opportunity Act (ECOA), 15 U.S.C. Sec. 1691 and Regula-
tion B, 12 C.F.R. Part 1002.

"Fair Credit Reporting Act" means the Fair Credit
Reporting Act (FCRA), 15 U.S.C. Sec. 1681 et seq.

"Fair Debt Collection Practices Act" means the Fair Debt
Collection Practices Act, 15 U.S.C. Sec. 1692, 12 C.F.R. Part
1006.

"Federal banking agencies" means the Board of Gover-
nors of the Federal Reserve System, Comptroller of the Cur-
rency, National Credit Union Administration, Federal
Deposit Insurance Corporation, and Consumer Financial Pro-
tection Bureau.

Proposed
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"Federal Trade Commission Act" means the Federal
Trade Commission Act, 15 U.S.C. Sec. 45(a).

"Filing" means filing, recording, releasing or reconvey-
ing mortgages, deeds of trust, security agreements or other
documents, or transferring certificates of title to vehicles.

"Gramm-Leach-Bliley Act (GLBA)" means the Finan-
cial Modernization Act of 1999, 15 U.S.C. Sec. 6801-6809,
and the GLBA-mandated Federal Trade Commission (FTC)
privacy rules, at 16 C.F.R. Parts 313-314.

"Home Mortgage Disclosure Act" means the Home
Mortgage Disclosure Act (HMDA), 12 U.S.C. Secs. 2801
through 2810 and 12 C.F.R. Part 1003 (formerly Part 203).

"Immediate family member" means a spouse, child, sib-
ling, parent, grandparent, or grandchild. This includes step-
parents, stepchildren, stepsiblings, and adoptive relation-
ships.

"Individual servicing a mortgage loan." ((means-a-persest

the-deseribed-aetivities:)) See WAC 208-620-011(2).

"Insurance" means life insurance, disability insurance,
property insurance, insurance covering involuntary unem-
ployment and such other insurance as may be authorized by
the insurance commissioner in accordance with Title 48
RCW.

"Lender" means any person that extends money to a bor-
rower with the expectation of being repaid.

"License" means a license issued under the authority of
this chapter with respect to a single place of business.

"License number" means your NMLS unique identifier
displayed as prescribed by the director. Some examples of the
way you may display your license number are: NMLS ID
12345, NMLS 12345, NMLS #12345, MB-12345, or MLO-
12345.

"Licensee" means a person who holds one or more cur-
rent licenses.

"Live check" means a loan solicited through the mail in
the form of a check, which, when endorsed by the payee,
binds the payee to the terms of the loan agreement contained
on the check.

"Loan" means a sum of money lent at interest or for a fee
or other charges and includes both open-end and closed-end
transactions.

"Loan originator" means the same as mortgage loan orig-
inator.

"Loan processor." See WAC 208-620-011.
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"Long-term subordinated debt" means for the purposes
required in RCW 31.04.045 outstanding promissory notes or
other evidence of debt with initial maturity of at least seven
years and remaining maturity of at least two years.

"Making a loan" means advancing, offering to advance,
or making a commitment to advance funds for a loan.

"Material litigation" means proceedings that differ from
the ordinary routine litigation incidental to the business. Liti-
gation is ordinary routine litigation if it ordinarily results
from the business and does not deviate from the normal busi-
ness litigation. Litigation involving five percent of the
licensee's assets or litigation involving the government would
constitute material litigation.

"Mortgage broker" means the same as in RCW 19.146.-
010. A licensee or person subject to this chapter cannot
receive compensation as both a consumer loan licensee mak-
ing the loan and as a mortgage broker in the same transaction.

"Mortgage loan originator" or "loan originator" means
an individual who for direct or indirect compensation or gain
or in the expectation of direct or indirect compensation or
gain (1) takes a residential mortgage loan application; or (2)
offers or negotiates terms of a residential mortgage loan,
including short sale transactions. An individual "offers or
negotiates terms of a residential mortgage loan" if the indi-
vidual:

(a) Presents for consideration by a borrower or prospec-
tive borrower particular residential mortgage loan terms; or

(b) Communicates directly or indirectly with a borrower,
or prospective borrower for the purpose of reaching a mutual
understanding about prospective residential mortgage loan
terms.

Mortgage loan originator also includes an individual
who for compensation or gain performs residential mortgage
loan modification services or holds himself or herself out as
being able to perform residential mortgage loan modification
services.

Mortgage loan originator also includes an individual
who holds himself or herself out as being able to perform any
of the activities described in this definition. For purposes of
this definition, a person "holds themselves out" by advertis-
ing or otherwise informing the public that the person engages
in any of the activities of a loan originator, including the use
of business cards, stationery, brochures, rate lists or other
promotional items.

Mortgage loan originator does not include any individual
who performs purely administrative or clerical tasks and does
not include a person or entity solely involved in extensions of
credit relating to timeshare plans, as that term is defined in
section 101(53D) of Title 11, United States Code.

For the purposes of this definition, administrative or
clerical tasks means the receipt, collection, and distribution
of information common for the processing of a loan in the
mortgage industry and communication with a consumer to
obtain information necessary for the processing of a residen-
tial mortgage loan. An individual who holds himself or her-
self out to the public as able to obtain a loan is not performing
administrative or clerical tasks.

Mortgage loan originator does not include a person or
entity that only performs real estate brokerage activities and
is licensed or registered in accordance with applicable state
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law to conduct those activities, unless the person or entity is
compensated by a lender, a mortgage broker, or other mort-
gage loan originator or by any agent of such a lender, mort-
gage broker, or other mortgage loan originator. See the defi-
nition of real estate brokerage activity in this subsection.

This definition does not apply to employees of a housing
counseling agency approved by the United States department
of Housing and Urban Development unless the employees of
a housing counseling agency are required under federal law
to be individually licensed as mortgage loan originators.

"NMLS" means the Nationwide Multistate Licensing
System and Registry, Nationwide Mortgage Licensing Sys-
tem, NMLSR, or such other name or acronym as may be
assigned to the multistate system developed by the Confer-
ence of State Bank Supervisors and the American Associa-
tion of Residential Mortgage Regulators and owned and
operated by the state regulatory registry, LLC, or any succes-
sor or affiliated entity, for the licensing and registration of
persons in the mortgage and other financial services indus-
tries.

"Out-of-state licensee" means a licensee that does not
maintain a physical presence within the state, or a licensee
that maintains headquarters or books and records outside
Washington.

"Person" includes individuals, partnerships, associa-
tions, trusts, corporations, and all other legal entities.

"Principal" means either (1) any person who controls,
directly or indirectly through one or more intermediaries, a
ten percent or greater interest in a partnership, company,
association or corporation; or (2) the owner of a sole propri-
etorship.

"Principal amount" means the loan amount advanced to
or for the direct benefit of the borrower.

"Principal balance" means the principal amount plus any
allowable origination fee.

"RCW" means the Revised Code of Washington.

"Real estate brokerage activity" means any activity that
involves offering or providing real estate brokerage services
to the public, including (1) acting as a real estate agent or real
estate broker for a buyer, seller, lessor, or lessee of real prop-
erty; (2) bringing together parties interested in the sale, pur-
chase, lease, rental, or exchange of real property; (3) negoti-
ating, on behalf of any party, any portion of a contract relat-
ing to the sale, purchase, lease, rental, or exchange of real
property, other than in connection with providing financing
with respect to such a transaction; (4) engaging in any activ-
ity for which a person engaged in the activity is required to be
registered or licensed as a real estate agent or real estate bro-
ker under any applicable law; and (5) offering to engage in
any activity, or act in any capacity, described in (1) through
(4) of this definition.

"Real Estate Settlement Procedures Act" means the Real
Estate Settlement Procedures Act (RESPA), 12 U.S.C. Secs.
2601 et seq., and Regulation X, 12 C.F.R. Part 1024.

"Records" mean books, accounts, papers, records and
files, no matter in what format they are kept, which are used
in conducting business under the act.

"Referring a delinquent loan to foreclosure" means tak-
ing any step in furtherance of foreclosure. Examples include,
but are not limited to: Sending a referral to a foreclosure
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trustee or attorney inside or outside of the servicing entity
requesting they begin the foreclosure process; making a
record in written or electronic form that flags, comments,
blocks, suspends or in any way indicates in the electronic
record of a mortgage loan that foreclosure has begun; any
such marking of an electronic record that impairs the record
in a way that payments will not be applied or will be routed
into a suspense account.

"Registered mortgage loan originator" means any indi-
vidual who (1) meets the definition of mortgage loan origina-
tor and is an employee of: A depository institution, a subsid-
iary that is owned and controlled by a depository institution
and regulated by a federal banking agency, or an institution
regulated by the farm credit administration; and (2) is regis-
tered with, and maintains a unique identifier through, the
nationwide mortgage licensing system.

"Residential mortgage loan" means any loan primarily
for personal, family, or household use that is secured by a
mortgage, deed of trust, or other consensual security interest
on a dwelling, as defined in the Truth in Lending Act, or res-
idential real estate upon which is constructed or intended to
be constructed a dwelling.

"Residential mortgage loan modification" means a
change in one or more of a residential mortgage loan's terms
or conditions. Changes to a residential mortgage loan's terms
or conditions include, but are not limited to, forbearances;
repayment plans; changes in interest rates, loan terms
(length), or loan types; capitalizations of arrearages; or prin-
cipal reductions.

"Residential mortgage loan modification services." See
WAC 208-620-011.

"S.A.F.E. Act" means the Secure and Fair Enforcement
for Mortgage Licensing Act of 2008, Title V of the Housing
and Economic Recovery Act of 2008 ("HERA"), Public Law
No. 110-289, effective July 30, 2008; and Regulation G, 12
C.F.R. Part 1007; and Regulation H, 12 C.F.R. Part 1008.

"Senior officer" means an officer of a consumer loan
company at the vice president level or above.

"Service or servicing a loan." See WAC 208-620-011.

"Simple interest method." See WAC 208-620-011.

"State" means the state of Washington.

"Subsidiary" means a person that is controlled by
another.

"Table funding" means a settlement at which a mortgage
loan is funded by a contemporaneous advance of loan funds
and an assignment of the loan to the person advancing the
funds.

"Telemarketing and Consumer Fraud and Abuse Act"
means the Telemarketing and Consumer Fraud and Abuse
Act, 15 U.S.C. Sec. 6101 to 6108.

"Telemarketing Sales Rule" means the rules promul-
gated in 16 C.F.R. Part 310.

"Third-party residential mortgage loan modification ser-
vices" means residential mortgage loan modification services
offered or performed by any person other than the owner or
servicer of the loan.

"Third-party service provider" means any person other
than the licensee who provides goods or services to the
licensee in connection with the preparation of the borrower's
loan and includes, but is not limited to, credit reporting agen-

Proposed
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cies, title companies, appraisers, structural and pest inspec-
tors, or escrow companies.

"Truth in Lending Act" means the Truth in Lending Act
(TILA), 15 U.S.C. Secs. 1601 et seq., and Regulation Z, 12
C.F.R. Part 1026.

"Unique identifier" means a number or other identifier
assigned by protocols established by the NMLS.

"Underwriter." See WAC 208-620-011.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-011 How does the department inter-
pret certain definitions in RCW 31.04.015? (1) "Bor-
rower" means an individual who consults with or retains a
licensee or person subject to this chapter in an effort to obtain
or seek information about obtaining a loan or a residential
mortgage loan modification, regardless of whether the indi-
vidual actually obtains a loan or residential mortgage loan
modification.

2) "Individual servicing a residential mortgage
loan" means a person who on behalf of a lender or servicer
licensed or exempt from licensing in this state: Collects or
attempts to collect payments on existing obligations due and
owing to the licensed or exempt lender or servicer, including
payments of principal, interest, escrow amounts, and other
amounts due; works with borrowers to collect data and make
decisions necessary to modify either temporarily or perma-
nently terms of the obligations; or otherwise finalizes collec-
tion through the foreclosure process. For the purpose of this
definition "on behalf of a lender or servicer" means that the
individual person is employed by the lender or servicer and
does not receive any compensation or gain directly or indi-
rectly from borrowers for performing the described activities.

(3) "Loan processor" or "underwriter'" means an
individual who performs clerical or support duties as an
employee (not as an independent contractor) of a person
licensed or exempt from licensing and at the direction of and
subject to the supervision and instruction of an individual
licensed, or exempt from licensing, under this chapter. A res-
idential mortgage loan processor or underwriter engaged as
an independent contractor by a licensee must hold a mortgage
loan originator license.

(4) "Residential mortgage loan modification ser-
vices' means activities conducted for compensation or gain
by persons not engaged in servicing the borrower's existing
residential mortgage loan. The activities may include negoti-
ating, attempting to negotiate, arranging, attempting to
arrange, or otherwise offering to perform residential mort-
gage loan modification services. The activities may also
include the collection of data for submission to another per-
son performing mortgage loan modification services or to a
residential mortgage loan servicer.

(5) "Service" or "servicing a loan" means, with respect
to residential mortgage loans, the following:

(a) Regulated activities.

(1) Collecting or attempting to collect payments on exist-
ing obligations due and owing to the lender or investor,
including payments of principal, interest, escrow amounts,
and other amounts due;
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((®))) (i) Collecting fees due to the servicer for the ser-
vicing activities;

((€e))) (iii) Working with the borrower to collect data and
make decisions necessary to modify certain terms of those
obligations either temporarily or permanently; or

((6))) (iv) Otherwise finalizing collection through the
foreclosure process.

(b) Regulated persons.

(1) "Servicer." Persons directly engaged in servicing.

(i) "Master servicer." Persons responsible for ongoing
servicing administration either by directly servicing or
through servicing agreements with licensed or exempt sub-
servicers. Except that the director may issue a license waiver
to a master servicer servicing or administrating the servicing
of fewer than twenty-five loans.

(iii) "Subservicer." Persons directly servicing pursuant to
a servicing agreement with a master servicer.

(c) Persons not regulated.

(1) "Investor." Persons holding securities or other types
of instruments backed by pools of residential mortgage loans.
Investors are not servicers, master servicers, or subservicers.

(ii) "Note buyers." Persons who purchase mortgage
loans without servicing rights and who are not servicers, mas-
ter servicers, or subservicers.

(6) "Simple interest method" means the method of
computing interest payable on a loan by applying the rate of
interest specified in the note or its periodic equivalent to the
unpaid balance of the principal amount outstanding for the
time outstanding. Interest may not be compounded or payable
in advance.

(a) Each payment must be applied as directed in the loan
documents. No more than forty-five days of prepaid interest
may be collected at the time of the loan closing.

(b) The prohibition on compounding interest does not
apply to reverse mortgage loans made in compliance with the
Washington State Reverse Mortgage Act within this chapter.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-104 Who is exempt from licensing as a
consumer loan company? (1) See RCW 31.04.025 (2)(a),
(b), (d), (g) through (i), and (k) through (m).

(2) Under RCW 31.04.025 (2)(c), entities conducting
transactions under chapter 63.14 RCW (Retail installment
sales of goods and services); however, the entity is not
exempt if the transactions are an extension of credit to pur-
chase merchandise certificates, coupons, open or closed loop
stored value, or any other item issued and redeemable by a
retail seller other than the entity extending the credit.

(3) Under RCW 31.04.025 (2)(e), any person making a
loan primarily for business, commercial, or agricultural pur-
poses unless the loan is secured by a lien on the borrower's
primary dwelling.

(4) Under RCW 31.04.025 (2)(f), a person selling prop-
erty they own, that does not contain a dwelling, when the
property serves as security for the financing. The exemption
is not available to individuals subject to the federal S.A.F.E.
Act or any person in the business of constructing or acting as
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a contractor for the construction of residential dwellings. See
also WAC 208-620-232.

(5) Under RCW 31.04.025 (2)(j), a nonprofit housing
organization seeking exemption must meet the following
standards:

(a) Has the status of a tax-exempt organization under
Section 501(c)(3) of the Internal Revenue Code of 1986;

(b) Promotes affordable housing or provides home own-
ership education, or similar services;

(c) Conducts its activities in a manner that serves public
or charitable purposes, rather than commercial purposes;

(d) Receives funding and revenue and charges fees in a
manner that does not incentivize it or its employees to act
other than in the best interests of its clients;

(e) Compensates its employees in a manner that does not
incentivize employees to act other than in the best interests of
its clients;

(f) Provides or identifies for the borrower residential
mortgage loans with terms favorable to the borrower and
comparable to mortgage loans and housing assistance pro-
vided under government housing assistance programs; and

(g) Meets other standards as prescribed by the director.

(6) Under RCW 31.04.025(3), individuals who make
loans or extend credit, secured or unsecured, to immediate
family members.

(7) Under RCW 31.04.025(3), individuals who extend
credit on the sale of their primary dwelling.

(8) Investors or note buyers. See WAC 208-620-011(2).

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-231 Who must have a consumer loan
license to service residential mortgage loans secured by
Washington residential real estate or obligating Washing-
ton residents? (1) Persons servicing loans they originated.

(2) Persons servicing loans purchased post closing.
(3) Persons servicing loans owned by other persons.
(4) ((Fou—must—comply—with—the—annual—assessment

(5))) See also WAC 208-620-011(5) and 208-620-104.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-251 Are there any additional require-
ments for out-of-state licensees? (1) All locations must be
licensed. Any person that conducts business under the act
with Washington residents or Washington residential real
estate must obtain a license for all locations from which such
business is conducted, including out-of-state locations, with
the exception of those office locations providing only under-
writing and back office services under WAC 208-620-310.
The main office (headquarters), wherever located, must be
licensed.

(2) Keeping records out-of-state. ((The—director—mmay
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208-620-590-)) You must keep your books and records loca-
tion information updated in the NMLS and provide the direc-
tor with access to the books and records.

(3) Service on out-of-state licensee. An out-of-state
licensee's registered agent in Washington is the licensee's
agent for service of process, notice, or demand.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-260 If I am licensed under the Con-
sumer Loan Act, can I broker residential mortgage loans
in the state of Washington? Yes. You may broker residen-
tial mortgage loans under the Consumer Loan Act. Brokered
loans are subject to the annual assessment. See WAC ((268-
620-440)) 208-620-441.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-440 How do I calculate ((m¥)) the
annual assessment for my nonmortgage activity in Wash-
ington? (1)((2))) Calculation of the annual assessment for
loans made, brokered or purchased. The annual assess-
ment is based on the "adjusted total loan value" as defined in
subsection (2) of this section. The amount of the annual
assessment is determined by multiplying the adjusted total
loan value of the loans in the year being assessed by
.000180271.

(2) All loans counted in assessment calculation. The
"adjusted total loan value" is the sum of:

(a) The principal loan balance on Washington loans in
your loan portfolio on December 31 of the prior year; plus

(b) The total principal loan amount of all Washington

loans you made((;-brekered;-orpurchased)) during the assess-

ment year.

((@Mmﬁm*tgﬁge&%aemepefﬁﬂg—yean—yeu—wﬂ%
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NEW SECTION

WAC 208-620-441 How do I calculate the annual
assessment for my residential mortgage activity in Wash-
ington? (1)(a) Calculation of the annual assessment for
loans made, brokered or purchased. The annual assess-
ment is based on the "adjusted total loan value" as defined in
subsection (2) of this section. The amount of the annual
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assessment is determined by multiplying the adjusted total
loan value of the loans in the year being assessed by
.000180271.

(b) Calculation of the annual assessment for residen-
tial mortgage loans serviced. Master servicers must report
their MSR volume but will not be assessed for residential
mortgage loan servicing conducted by a subservicer licensed
under this chapter pursuant to a servicing agreement. Each
licensee will pay an amount based on the total annual volume
of Washington residential mortgage loans serviced during the
reporting year multiplied by . XXXXXXXXXX. The mini-
mum amount assessed will be five hundred dollars and the
maximum amount assessed to any licensee will not exceed
one hundred thousand dollars.

(2) All loans counted in assessment calculation. The
"adjusted total loan value" is the sum of:

(a) The principal loan balance on Washington loans in
your loan portfolio on December 3 1st of the prior year; plus

(b) The total principal loan amount of all Washington
loans you made, brokered, or purchased during the assess-
ment year.

(3) Reverse mortgages. Each reporting year, you will
report and be assessed on:

(a) The dollar amount of advances made; and

(b) The dollar amount of accrued interest.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-490 What are my reporting responsi-
bilities when something of significance happens to my
business? (1) Prior notification required. You must amend
your NMLS record at least ten days prior to a change of your:

(a) Principal place of business or any of branch offices;

(b) Name or legal status (e.g., from sole proprietor to
corporation, etc.);

(c) Name and mailing address of your registered agent if
you are located outside the state;

(d) Legal or trade name; or

(e) Ownership control of ten percent or more; or

(f) A closure or surrender of the license. See WAC 208-
620-499.

(2) Post notification within ten days. You must amend
your NMLS record within ten days after an occurrence of any
of the following:

(a) A change in mailing address, telephone number, fax
number, or email address;

(b) A cancellation or expiration of your Washington state
business license;

(c) A change in standing with the state of Washington
secretary of state, including the resignation or change of the
registered agent;

(d) Failure to maintain the appropriate unimpaired capi-
tal under WAC 208-620-340. See WAC 208-620-360;

(e) Receipt of notification of cancellation of your surety
bond;

(f) Termination of sponsorship of loan originator;

(g) Receipt of notification of a claim against your bond;
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(h) A change in primary company contact ((et)), primary
consumer complaint contact, location of your books and
records; ((ex))

(1) A change in your response to a disclosure question
within NMLS. You must upload the document that is the
basis for your changed response;

(j) For residential mortgage loan servicers servicing for a
GSE, you must notify the department through the NMLS
within ten days of the occurrence of your GSE capital
requirements falling below the required minimum; or

(k) For residential mortgage loan servicers servicing for
a GSE. you must notify the department through NMLS
within ten days of receiving notification of a breach of con-
tract, waiver, nonperformance, or termination from the GSE.

(3) Post notification within twenty days. You must
amend your NMLS record within twenty days after the
occurrence of any of the following developments:

(a) Receipt of notification of license revocation proce-
dures against your license in any state;

(b) The filing of a felony indictment or information
related to lending or brokering activities against you or any
officer, board director, or principal or an indictment or infor-
mation involving dishonesty against you or any officer, board
director, or principal;

(c) Conviction of you or any officer, director, or princi-
pal for a felony, or a gross misdemeanor involving lending,
brokering or financial misconduct; or

(d) The filing of any material litigation against the com-
pany.

(4) See WAC 208-620-499 for the requirements when
you close your business.

(5) Within forty-five days of a data breach you must
notify the director in writing. This notification requirement
may change based on directives or recommendations from
law enforcement. See also WAC 208-620-573.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-499 What are my reporting require-
ments if I want to close my company or surrender my
license? If you cease doing business in Washington you must
do the following:

(1) Submit a surrender request through the NMLS within
ten days of closing the company or surrendering the license;
and

(2) File the final closure form, annual reports, worksheet,
and submit any fees owed as required in WAC 208-620-430.
Failure to file these reports within thirty days of closure will
trigger the bond claim process as described in WAC 208-
620-430(3), or other action.

(3) If your license has expired or you are otherwise
locked out of the NMLS database, you must provide the doc-
uments described in subsection (2) of this section directly to
the department.

(4) If you are a residential mortgage loan servicer, you
must provide the department with a description of the dispo-
sition of your servicing volume, including the name of the
purchaser and the specific notice to consumers about the sale
of their servicing.
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Any Washington loans in your portfolio and activity
under the act remain subject to the director's authority includ-
ing investigation and examination, and the fees associated
with those activities.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-520 ((Hewlongmusti-maintain—my
reeords—under-the-Consumertoan-Aet?)) What are the

records I must maintain and for how long must I main-
tain them? ((What-are-thereeordst-must-maintain?
Heensees-must-maintain-the following reeordsforawmin-
. £ 61 , \ iod-oft ired

federalHaw—whichever-islongers—aftermakingthefinal
entry-on-atean-at-atieensedloeations)) Unless otherwise
indicated in this section, you must maintain the following
records for a minimum of three years after making the final
entry, or the period of time required by federal law, which-

(1) General records. Each licensee must maintain elec-
tronic or hard copy books, accounts, records, papers, docu-
ments, files, and other information relevant to making loans
or servicing residential mortgage loans.

(2) Advertising records. These records include newspa-
per and print advertising, scripts of radio and television
advertising, telemarketing scripts, all direct mail advertising,
and any electronic advertising distributed by facsimile com-
puter, or other electronic or wireless network.

(3) Other specific records. The records required under
subsection (1) of this section include, but are not limited to:

(a) All loan agreements or notes and all addendums, rid-
ers, or other documents that supplement the final loan agree-
ments;

(b) All forms of loan applications, written or electronic
(the Fannie Mae 1003 is an example);

(c) The initial rate sheet or other supporting rate informa-
tion;

(d) The last rate sheet, or other supporting rate informa-
tion, if there was a change in rates, terms, or conditions prior
to settlement;

(e) Rate lock agreements and the supporting rate sheets
or other rate supporting document;

(f) All written disclosures required by the act and federal
laws and regulations. Some examples of federal law disclo-
sures include, but are not limited to: The good faith estimate
or loan estimate or other Truth in Lending Act disclosures,
Equal Credit Opportunity Act disclosures, and affiliated busi-
ness arrangement and other disclosures under RESPA;

(g) Documents and records of compensation paid to
employees and independent contractors;

(h) An accounting of all funds received in connection
with loans with supporting data;

(i) Settlement statements (the final HUD-1, HUD-1A or
federal closing disclosure);

(j) Broker loan document requests (may also be known
as loan document request or demand statements) that include
any prepayment penalties, terms, fees, rates, yield spread pre-
mium, loan type and terms;
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(k) Records of any fees refunded to applicants for loans
that did not close;

(1) All file correspondence and logs;

(m) All mortgage broker contracts with lenders and all
other correspondence with the lenders;

(n) All documents used to support the underwriting
approval; and

(o) All documents that evidence a financial commitment
made to protect a rate of interest during a rate lock period.

(4) Loan servicing documents. ((See-subseetion-1)-of
this-seetion:))

(2) You must maintain servicing agreements as part of
your records.

(b) You must maintain all notices from GSEs, if applica-
ble.

(c) You must maintain recorded telephone conversations

with consumers for three years after the date of the call or
longer if required by another law.

(5) Abandoned records. If you do not maintain your
records as required, you are responsible for the costs of col-
lection, storage, conversion to electronic format((5)) or proper
destruction of the records. Compliance management system
(CMS). Your CMS must be maintained as part of your books

and records.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-530 Can I maintain my records elec-
tronically? Yes. (1) You may maintain records electronically
if you also maintain the electronic display equipment and
make it available upon request to the director or his or her
representatives for purposes of examination or investigation.

(2) The hardware or software needed to display the
record must also be maintained during the required retention
period under WAC 208-620-520(1).

(3) You must provide records in hard copy upon request
of the director.

(4) If you use a cloud service for records maintenance,
the servers underlying that service must be located in the
United States or its territories.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-550 What business practices are pro-
hibited? In addition to RCW 31.04.027, the following con-
stitute an "unfair or deceptive" act or practice:

(1) Failure to provide the exact pay-off amount as of a
certain date within seven business days after being requested
in writing to do so by a borrower of record or their authorized
representative;

(2) Failure to record a borrower's payment as received on
the day it is delivered to any of the licensee's locations during
its regular working hours;

(3) Collecting more than forty-five days of prepaid inter-
est at the time of loan closing;

(4) Soliciting or entering into a contract with a borrower
that provides in substance that the licensee may earn a fee or
commission through its "best efforts" to obtain a loan even
though no loan is actually obtained for the borrower;
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(5) Engaging in unfair or deceptive advertising prac-
tices. Unfair advertising may include advertising that offends
public policy, or causes substantial injury to consumers or to
competition in the marketplace. See also WAC 208-620-630;

(6) Negligently making any false statement or willfully
making any omission of material fact in connection with any
application or any information filed by a licensee in connec-
tion with any application, examination or investigation con-
ducted by the department;

(7) Making any payment, directly or indirectly, or with-
holding or threatening to withhold any payment, to any
appraiser of a property, for the purposes of influencing the
independent judgment of the appraiser with respect to the
value of the property;

(8) Leaving blanks on a document that is signed by the
borrower or providing the borrower with documents with
blanks;

(9) Failing to clearly disclose to a borrower whether the
payment advertised or offered for a real estate loan includes
amounts for taxes, insurance or other products sold to the
borrower;

(10) Purchasing insurance on an asset secured by a loan
without first attempting to contact the borrower by mailing
one or more notices to the last known address of the bor-
rower, unless mail has been previously returned as undeliver-
able from the address, in order to verify that the asset is not
otherwise insured;

(11) Willfully filing a lien on property without a legal
basis to do so;

(12) Coercing, intimidating, or threatening borrowers in
any way with the intent of forcing them to complete a loan
transaction;

(13) Failing to reconvey title to collateral, if any, within
((thirty)) sixty business days when the loan is paid in full
((onless-eonditions-exist-that-make-complianeeunreason-
able));

(14) Intentionally delaying the closing of a residential
mortgage loan for the sole purpose of increasing interest,
costs, fees, or charges payable by the borrower;

(15) Steering a borrower to a residential mortgage loan
with less favorable terms than they qualify for in order to
increase the compensation paid to the company or mortgage
loan originator. An example is counseling, or directing a bor-
rower to accept a residential mortgage loan product with a
risk grade less favorable than the risk grade the borrower
would qualify for based on the licensee or other regulated
person's then current underwriting guidelines, prudently
applied, considering the information available to the licensee
or other regulated person, including the information provided
by the borrower;

(16) Failing to indicate on all residential mortgage loan
applications, initial and revised, the company's unique identi-
fier, the loan originator's unique identifier, and the date the
application was taken or revised;

(17) Receiving compensation or anything of value from
any party for assisting in real estate "flopping." Flopping
occurs during some short sales where the value of the prop-
erty is misrepresented to the lender who then authorizes the
sale of the property for less than market value. The property
is then resold at market value or near market value for a
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profit. The failure to disclose the true value of the property to
the lender constitutes fraud and is a violation of this chapter;

(18) Receiving compensation for making the loan and
for brokering the loan in the same transaction((-));

(19) Charging a fee in a residential mortgage loan trans-
action that is more than the fees allowed by the state or fed-
eral agency overseeing the specific type of loan transaction.
Examples include, but are not limited to, loans insured or
guaranteed by the Veterans Administration, Home Equity
Conversion Mortgages insured by HUD, and loans offered
through the United States Department of Agriculture Rural
Development(()):

(20) Making, in any manner, any false or deceptive state-
ment or representation with regard to the rates, points, or
other financing terms or conditions for a residential mortgage
loan. An example is advertising a discounted rate without
clearly and conspicuously disclosing in the advertisement the
cost of the discount to the borrower and that the rate is dis-
counted((=)):

(21) Servicing a usurious loan.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-551 Residential mortgage loan ser-
vicers—What business practices are prohibited? (1) In
addition to being subject to RCW 31.04.027, you are prohib-
ited from requiring or encouraging a borrower to:

(a) Waive his or her legal defenses, counterclaims, and
other legal rights against the servicer for future acts;

(b) Waive his or her right to contest a future foreclosure;

(c) Waive his or her right to receive notice before the
owner or servicer of the loan initiates foreclosure proceed-
ings;

(d) Agree to pay charges not enumerated in any agree-
ment between the borrower and the lender, servicer, or owner
of the loan; or

(e) Cease communication with the lender or investor.

(2) As to force placed insurance you are prohibited from:

(a) Purchasing insurance on a property secured by a loan
you service without providing two prior written notices to the
homeowner's last known address seeking verification of
existing insurance coverage. The notices must state:

(1) How the homeowner provides proof there is insurance
coverage in place;

(i1) That without proof of insurance the servicer may
obtain coverage at the homeowner's expense, that such cover-
age may only protect the mortgage holder, and that the cost of
the coverage may be higher than that the homeowner may be
able to obtain privately;

(iii) That the homeowner may request the servicer to set
up an escrow account to advance insurance payments and that
upon establishment of an escrow account the servicer may
charge the borrower the amount of the insurance payments
advanced on the borrower's behalf respecting the mortgaged
property including a cushion amount (see WAC 208-620-900
(4)(b));

(iv) The second written notice must be sent thirty days
after the first written notice.
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(b) Failing to advance payments to a property insurer
regardless of the homeowner making a payment to the ser-
vicer when the homeowner has an escrow account for the
payment of insurance.

(c¢) Purchasing force placed insurance at a price that is
not commercially reasonable. You must terminate force
placed insurance within thirty days of receiving evidence
from the homeowner of the existence of coverage. You must
refund to the homeowner all premiums for force placed insur-
ance collected during any period of time for which the home-
owner's private insurance was in place.

(3) You are additionally prohibited from:

(a) Knowingly misapplying or recklessly applying loan
payments to the outstanding balance of a loan.

(b) Knowingly misapplying or recklessly applying pay-
ments to escrow accounts.

(c) Charging excessive or unreasonable fees to provide
loan payoff information.

(d) Knowingly or recklessly providing inaccurate infor-
mation to a credit bureau, thereby harming a borrower's cred-
itworthiness.

(e) Knowingly or recklessly facilitating the illegal fore-
closure of real property collateral.

(4) You are prohibited from referring a delinquent mort-
gage to foreclosure if you have received the homeowner's
loan modification application and you have not evaluated the
homeowner for all available loan modifications.

(5) You are prohibited from using any funds in a sus-
pense account to pay your own fees for servicing.

(6) You are prohibited from pursuing any collection
activities while a complete loan modification application is
being reviewed or while the borrower is making payments
pursuant to a trial or permanent modification. This prohibi-
tion includes activities conducted by others on your behalf.

(7) You are prohibited from collecting private mortgage
insurance beyond the date for which private mortgage insur-
ance is no longer required.

(8) You are prohibited from failing to service the loan
pursuant to the loan terms and conditions unless agreed to in
writing by the borrower.

(9) You are prohibited from knowingly or recklessly
improperly onboarding a residential mortgage loan into your
loan servicing system.

NEW SECTION

WAC 208-620-553 Conducting residential mortgage
loan servicing activities in the United States or outside the
United States. (1) You are prohibited from conducting the
following activities from any location outside the United
States or its territories:

(a) Receiving payments and maintaining the payment
records;

(b) Collection activities;

(c) Any communications with consumers; or

(d) Receipt of data from or disbursement of data to bor-
rowers.

(2) The following activities may be conducted from a
location outside the United States or its territories:

(a) Data entry;
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(b) Document review;

(c) Recommendation for action;
(d) Records searches;

(e) Credit dispute analysis; or
(f) Escrow account analysis.

AMENDATORY SECTION (Amending WSR 13-24-024,
filed 11/22/13, effective 1/1/14)

WAC 208-620-567 What fees can I charge when ser-
vicing residential mortgage loans under the act? (1) You
may charge servicing fees authorized by the loan documents,
by the act, or by the borrower. Examples include, but are not
limited to, late fees as authorized by the loan documents,
insufficient check fees as authorized by the loan documents
or as allowed under WAC 208-620-560(2), and wire transfer
fees for wire transfers requested by the borrower.

(2) You may only charge a fee for a default related ser-
vice that is usual and customary or reasonable in light of the
service provided.

(3) You may not charge a consumer for fees you paid to

third parties in excess of the fee ((ehargedb¥y)) you paid to the
third party.

AMENDATORY SECTION (Amending WSR 12-18-047,
filed 8/29/12, effective 11/1/12)

WAC 208-620-825 What reverse mortgage program
information must I submit to the director for approval
before offering or making proprietary reverse mort-
gages? (1) A description of all proprietary reverse mortgage
products available to borrowers.

(2) A copy of each proprietary loan product contract.

(3) A copy of all disclosures provided to borrowers for
all proprietary reverse mortgage products.

(4) A copy of the projected total cost of credit disclosure
provided to borrowers. The projected total cost of credit dis-
closure must reflect at a minimum the following factors, as
applicable:

(a) All costs and charges to the consumer;

(b) All advances to and for the benefit of the consumer;

(c) Any shared appreciation or equity in the dwelling that
you are entitled to receive under the contract to receive;

(d) Any limitation on the consumer's liability (such as
nonrecourse limits and equity conservation agreements);

(e) Each of the assumed annual appreciation rates for the
dwelling:

(i) Zero percent;

(i1) Four percent;

(iii) Eight percent((3)).

(f) Each of the following assumed loan periods:

(i) Two years;

(i1) The actuarial life expectancy of the consumer to
become obligated on the reverse mortgage transaction (as of
the consumer's most recent birthday). If there is more than
one consumer, the period must be the actuarial life expec-
tancy of the youngest consumer as of that consumer's most
recent birthday((3)).

(g) Reserved.

(5) Your complaint processing policies and procedures.
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(6) A copy of all notes and mortgages used in proprietary
reverse mortgage loan transactions.

(7) If third party originators are used, copies of all due
diligence policies and procedures for their use and copies of
all compensation and incentive policies and procedures.

(8) A copy of your underwriting policies.

(9) A description of your title search methods.

(10) A copy of your policy for paying subsequent liens.

(11) A copy of your appraisal practices.

(12) A copy of audited financial statements and unau-
dited balance sheet and income statement for the most recent
end quarter for the last two years of audited financial state-
ments. If you are relying on your parent company's capital to
satisfy WAC 208-620-810(2), you must also include the par-
ent company's last two years of audited financial statements
and the most recent end quarter unaudited balance sheet and
income statement.

(13) Copies of your residential mortgage loan servicing

policies and procedures.

AMENDATORY SECTION (Amending WSR 16-08-026,
filed 3/30/16, effective 4/30/16)

WAC 208-620-900 ((Whatrequirements-mustl-eon-
phy—with—when)) Servicing residential mortgage
loans((2))—General requirement. ((In-additionte-comply-
ing-with-all-ether previstens-ef this-aet-yeumust:)) (1) Other

applicable laws, regulations, and programs. A violation of an
applicable state or federal law, regulation, or program is a
violation of this act. In addition to complying with all other
provisions of this act, you must comply with the following:

(a) Chapter 61.24 RCW and any other applicable state or
federal law, regulation, and program.

(b) (Comply—with)) The federal Servicemembers Civil
Relief Act.

((fe)yA—violation—of-an—applicablestate—or federal law,
regulation;-or program-is-a-violatien-ef thisaet))

(2) Servicing and ownership transfers or sales.

(a) When acquiring servicing rights from another ser-
vicer you must:

(i) Continue processing loan modification requests and
honoring trial and permanent modifications;

(i1) Designate the homeowner as a third-party intended
beneficiary in any subsequent contract for transfer or sale,
unless doing so would violate another state law or ((federal
HAMP-er)) GSE modification program((s)) requirements;
and

(b) When transferring or selling the servicing of loans
with pending modification requests or trial or permanent
modifications you must:

(1) Inform the successor servicer if a loan modification is
pending;

(i1) Obligate the successor servicer to accept and con-
tinue processing loan modification requests and to honor trial
and permanent loan modification agreements; and

(iii) Designate the homeowner as a third-party intended
beneficiary in any contract for transfer or sale, unless doing
so would violate state law or ((federal HAMP-or)) GSE mod-
ification program((s)) requirements.
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(3) Payment processing and fees.

(a) You must accept and credit all amounts received
within one business day of receipt when the borrower has
made the payment to the address where instructed, provided,
that the borrower has provided sufficient information to
credit the account. If you use the scheduled method of
accounting, any regularly scheduled payment made prior to
the scheduled due date must be credited no later than the due
date. You must apply the payment as specified in the loan
documents.

(b) You may enter into a written contract with the bor-
rower whereby you hold funds of a certain type or sent by a
certain method for a period of time until the funds are avail-
able before crediting them to the borrower's account.

(¢) You must notify the borrower if a payment is
received but not credited and instead placed in a suspense
account. You must mail the notification to the borrower
within ten business days by mail at the borrower's last known
address. The notification must identify the reason the pay-
ment was not credited or treated as credited to the account, as
well as any actions the borrower must take to make the resi-
dential mortgage loan current. If you provide monthly or
more frequent statements that include this information you
are not required to provide the information in a notice in addi-
tion to the monthly or more frequent statement. In the event
of a conflict between this subsection (3)(c) or (d) of this sec-
tion immediately following or both, and the requirements of
an applicable bankruptcy court order, compliance with the
bankruptcy court requirements are considered compliance
with the subsections.

(d) When the suspense account contains enough money
to make a full payment, you must apply that payment to the
mortgage as of the date the full amount became available in
the suspense account.

(e) You must assess any incurred fees to a borrower's
account within forty-five days of the date on which the fee
was incurred. You must clearly and conspicuously explain
the fee in a statement mailed to the borrower at the borrower's
last known address no more than thirty days after assessing
the fee. If you provide monthly or more frequent statements
that include this information you are not required to provide
the information in a notice in addition to the monthly or more
frequent statement.
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address-provided-te-you:

£8))) (4) Disclosures.

(5) Contracting with other parties. You must adopt writ-
ten policies and procedures for the oversight of third-party
providers including, but not limited to, foreclosure trustees,
foreclosure firms, subservicers, agents, subsidiaries, and
affiliates. You must maintain the policies and procedures as
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part of your books and records and must provide them to the
department when directed to do so.

((€9Y)) (6) See also WAC 208-620-551.

NEW SECTION

WAC 208-620-905 Servicing residential mortgage
loans—Maintenance of the escrow account. (1)(a) If you
collect escrow amounts held for the borrower for payment of
insurance, taxes, or other charges with respect to the prop-
erty, you must collect and make all payments from the
escrow account and, to the extent you have control, ensure
that no late penalties are assessed or other negative conse-
quences result for the borrower.

(b) At least annually, or upon the borrower's request, you
must inform the borrower in writing of the amount of reserve
required in an escrow account. The notice must also advise
the borrower of any fees the borrower will incur for not main-
taining the reserve amount or fees the borrower will incur if
you advance escrow amounts on the borrower's behalf and
then collect the amounts from the borrower.

(2) You may enter into a written agreement with the bor-
rower whereby you are not required to make escrow pay-
ments unless funds are available in the escrow account. The
agreement must include language that puts the borrower on
notice that the borrower is responsible for the payment of the
escrow amounts if a sufficient amount is not maintained in
the escrow account.

(3) You must notify the borrower within ten business
days of any change to the escrow account, other than the
changes brought about by the borrower's regularly scheduled
payment, that will change the borrower's escrow payment
amount. Examples of changes requiring notification include,
but are not limited to, hazard insurance premiums, a reduc-
tion in the required reserve amount for the account, or a
change in the property's tax assessment.

NEW SECTION

WAC 208-620-920 Servicing residential mortgage
loans—Borrower requests for information. (1) You must
make a reasonable attempt to comply with a borrower's
request for information about the residential mortgage loan
account, including a request for information about loss miti-
gation, and to respond to any dispute initiated by the bor-
rower about the loan account. A reasonable attempt includes,
but is not limited to:

(a) Maintaining written or electronic records of each
written request for information involving the borrower's
account until the residential mortgage loan is paid in full,
sold, or otherwise satisfied;

(b) Providing a written statement to the borrower within
fifteen business days of receipt of a written request from the
borrower, or by following the response timelines for any loss
mitigation program. The borrower's request must include the
name and account number, if any, of the borrower, a state-
ment that the account is or may be in error, and sufficient
detail regarding the information sought by the borrower to
permit the servicer to comply.
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(2) You must provide at a minimum the following infor-
mation:

(a) Whether the account is current or, if the account is
not current, an explanation of the default and the date the
account went into default;

(b) The current balance due on the residential mortgage
loan, including the principal due, the amount of funds, if any,
held in a suspense account, the amount of the escrow balance
known to the servicer, if any, and whether there are any
escrow deficiencies or shortages known to the servicer;

(c) The identity, address, and other relevant information
about the current holder, owner, or assignee of the residential
mortgage loan; and

(d) The telephone number and mailing address of an
individual servicer representative with the information and
authority to answer questions and resolve disputes.

(3) You must promptly correct any errors and refund any
fees assessed to the borrower resulting from an error you
made.

(4) If the content of your response meets the require-
ments under RESPA for a response to a qualified written
request, you will be deemed in compliance with the content
requirements of this subsection. You must still comply with
subsection (3) of this section.

(5) In addition to the statement described in subsection
(1)(b) of this section, a borrower may request more detailed
information from a servicer, and the servicer must provide
the information within fifteen business days of receipt of a
written request from the borrower. The request must include
the name and account number, if any, of the borrower, a state-
ment that the account is or may be in error, and provide suffi-
cient detail to the servicer regarding information sought by
the borrower. If requested by the borrower, this statement
must also include:

(a) A copy of the original note, or if unavailable, an affi-
davit of lost note, with all endorsements; and

(b) A statement that identifies and itemizes all fees and
charges assessed under the loan servicing transaction and
provides a full payment history identifying in a clear and con-
spicuous manner all of the debits, credits, application of and
disbursement of all payments received from or for the benefit
of the borrower, and other activity on the residential mort-
gage loan including escrow account activity and suspense
account activity, if any.

(¢) The period of the account history shall cover at a min-
imum the two-year period prior to the date of the receipt of
the request for information. If the servicer has not serviced
the residential mortgage loan for the entire two-year time
period, the servicer must provide the information going back
to the date on which the servicer began servicing the home
loan and identify the previous servicer, if known. If the ser-
vicer claims that any delinquent or outstanding sums are
owed on the home loan prior to the two-year period or the
period during which the servicer has serviced the residential
mortgage loan, the servicer must provide an account history
beginning with the month that the servicer claims any out-
standing sums are owed on the residential mortgage loan up
to the date of the request for the information.

(d) If the borrower requests this statement, you must pro-
vide it free of charge; but the borrower is only entitled to one

Proposed
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free statement annually. If the borrower requests more than
one statement annually, you may charge thirty dollars for the
second and subsequent statements.

NEW SECTION

WAC 208-620-930 Servicing residential mortgage
loans—Loss mitigation. (1) The obligation to assign an indi-
vidual servicer representative with the information and
authority to answer questions and resolve disputes and to act
as a single point of contact for the homeowner during loss
mitigation attaches when the borrower requests loss mitiga-
tion. This individual servicer representative must have the
authority and ability to perform the following duties:

(a) Explain loss mitigation options and requirements;

(b) Track documents submitted by the homeowner and
documents provided to the homeowner;

(¢) Inform the homeowner of the status of their loss mit-
igation process;

(d) Ensure the homeowner is considered for all loss mit-
igation options; and

(e) Access individuals with the authority to delay or stop
foreclosure proceedings.

(2) You must comply with all timelines and requirements
for the federal HAMP or GSE modification programs if
applicable, including denials and dual tracking prohibitions.
For any modification program, you must:

(a) Develop an electronic system, or add to an existing
system, the ability for borrowers to check the status of their
loan modification, at no cost. The system must also allow
communication from housing counselors. The system must
be updated every ten business days.

(b) Review and make a determination on a borrower's
completed loan modification application within thirty days of
receipt.

(c) Provide in the loan modification denial notice the rea-
sons for denial and an opportunity for the homeowner to
rebut the denial within thirty days. If the denial is due to the
terms of an agreement between you and an investor, you must
provide the name of the investor and a summary of the reason
for the denial. If the denial is based on a net present value
(NPV) model, you must provide the data inputs used to deter-
mine the NPV. Any loan modification denials must be
reviewed internally by an independent evaluation process
within thirty days of the denial determination or the mailing
of the notice of denial to the borrower, whichever occurs ear-
lier. See subsection (3) of this section for additional require-
ments on borrower appeals.

(d) Review and consider any complete loan modification
application before referring a delinquent loan to foreclosure.

(e) Give a homeowner ten business days from your
notice to them to correct any deficiencies in their loan modi-
fication application.

(f) Stop the foreclosure from proceeding further if you
receive a complete loan modification application. See (h) and
(i) of this subsection.

(g) If the borrower accepts a loan modification verbally,
in writing, or by making the first trial payment, you must sus-
pend the foreclosure proceeding until such time as the bor-
rower may fail to perform the terms of the loan modification.

Proposed [120]
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(h) Review and consider a complete loan modification
application if received prior to thirty-seven days before a
scheduled foreclosure sale. If you offer the borrower a loan
modification, you must delay a pending foreclosure sale to
provide the borrower with fourteen days in which to accept or
deny the loan modification offer. If the borrower accepts a
loan modification, you must suspend the foreclosure pro-
ceeding until such time as the borrower may fail to perform
the terms of the loan modification.

(1) Perform an expedited review of any complete loan
modification application submitted between thirty-seven and
fifteen days before the scheduled foreclosure sale. If you
offer the borrower a loan modification, you must delay a
pending foreclosure sale to provide the borrower with four-
teen days in which to accept or deny the loan modification
offer. If the borrower accepts a loan modification, you must
suspend the foreclosure proceeding until such time as the
borrower may fail to perform the terms of the loan modifica-
tion.

(3) As to borrower appeals of loan modification denials
you must:

(a) Give the borrower thirty days from your written
notice of denial to request an appeal unless the denial is due
to:

(i) An ineligible mortgage;

(i1) An ineligible property;

(iii) The borrower did not accept the offer; or

(iv) The loan was previously modified.

(b) Give the borrower the opportunity to obtain a full
appraisal for purposes of contesting appraisal data used in a
denial based on NPV.

(c) Respond to the borrower's appeal within thirty days
of receipt.

(d) Provide the borrower with a description of any other
loss mitigation option available if you uphold the denial.

(4) When a loan modification is granted, you must pro-
vide the borrower with a copy of the fully executed loan mod-
ification agreement within thirty days of receipt of the signed
agreement from the borrower. A loan modification granted
orally must be reduced to a written document with a summary
of all of the terms and must be provided to the borrower
within thirty days of approval of the loan modification.

(5) If a loan payment forbearance is granted, you must
provide the borrower with, at a minimum, a confirming letter
of approval. The letter must contain the essential terms of the
forbearance and must contain the name and contact informa-
tion of specialist who is the borrower's primary or contact
with the company.

(6) You must maintain adequate staffing levels and sys-
tems to comply with this section, including staffing and sys-
tems to track and maintain loan modification documents sub-
mitted by homeowners.

(7) You must make public all necessary information to
inform homeowners about and allow homeowners to apply
for your proprietary first and second lien modifications.

(8) You must make public all necessary information to
inform homeowners about your short sale requirements.

(9) You must allow a homeowner to apply for and
receive a short sale determination before the homeowner puts
a house on the market.
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NEW SECTION

WAC 208-620-935 Servicing residential mortgage
loans—Foreclosure. (1) Before you refer a loan to foreclo-
sure, you must document in the loan file evidence to substan-
tiate the borrower's default and your right to foreclose. The
file must also contain loan ownership information.

(2) If a borrower's property goes into foreclosure and the
foreclosure sale occurs, you must notify the borrower within
three business days of sale of the completion of the sale. You
must mail the notification to the borrower's last known
address provided to you.

NEW SECTION

WAC 208-620-940 Servicing residential mortgage
loans—Compliance management system (CMS). Your
CMS must contain, at a minimum, the following functional-
ities:

(1) Board and management oversight;

(2) Compliance program;

(3) Consumer complaint response; and

(4) Compliance audits.

For the details of each component, see the Supervision
and Examination Manual from the Consumer Financial Pro-
tection Bureau (CFPB) at the following link: https://www.
consumerfinance.gov/policy-compliance/guidance/super
vision-examinations/. The CMS-specific procedures can be
used by an entity to self-assess the effectiveness of its CMS.

WSR 18-11-108
PROPOSED RULES
STATE BOARD OF EDUCATION
[Filed May 21, 2018, 8:27 a.m.]

Supplemental Notice to WSR 17-23-177.

Preproposal statement of inquiry was filed as WSR 16-
20-019.

Title of Rule and Other Identifying Information: The fol-
lowing sections of chapter 180-105 WAC, Performance
improvement goals: WAC 180-105-020 Reading and mathe-
matics, 180-105-040 Definitions, and 180-105-060 High
school graduation.

Hearing Location(s): On July 11, 2018, at 11:45 a.m., at
ESD 101, Conference Center, 4202 South Regal Street, Spo-
kane, WA.

Date of Intended Adoption: July 12, 2018.

Submit Written Comments to: Andrew Parr, 600 Wash-
ington Street S.E., P.O. Box 47206, Olympia, WA 98504,
email Andrew.parr@k12.wa.us, fax 360-586-2357, by July
11,2018.

Assistance for Persons with Disabilities: Contact Parker
Teed, phone 360-725-6047, fax 360-586-2357, TTY 360-
664-3631, email parker.teed@k12.wa.us, by July 11, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of the
proposal is to make various amendments to chapter 180-105
WAC, Performance improvement goals, to align perfor-
mance improvement goals to long-term goals described in the
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Washington Every Student Succeeds Act (ESSA) state
accountability plan. The proposed amendments also make
certain technical corrections to this chapter.

Reasons Supporting Proposal: The need to ensure that
chapter 180-105 WAC, Performance improvement goals, is
consistent in language and provisions with RCW 28A.305.-
130.

Statutory Authority for Adoption: RCW 28A.305.130.

Statute Being Implemented: RCW 28A.305.130.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: State board of education, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Andrew Parr, 600 Washington Street S.E., Olympia, WA
98504, 360-725-6063; Implementation and Enforcement:
Randy Spaulding, 600 Washington Street S.E., Olympia, WA
98504, 360-725-6024.

A school district fiscal impact statement has been pre-
pared RCW 28A.305.135.

SCHOOL DISTRICT FISCAL IMPACT STATEMENT

WSR: | Title of Rule: Performance

improvement goals.

Agency: SDF -
School District

Fiscal Impact -
SPIL.

Part I: Estimates: No fiscal impact, the proposed rule
change will have no fiscal impact on school districts.

Estimated Cash Receipts to: No estimated cash
receipts.

Estimated Expenditures From: No estimated expendi-
tures.

Estimated Capital Impact: No estimated capital
impact.

Part II: Narrative Explanation:

II. A - Brief Description Of What the Measure Does
That Has Fiscal Impact: Briefly describe by section, the sig-
nificant provisions of the rule, and any related workload or
policy assumptions, that have revenue or expenditure impact
on the responding agency.

None.

II. B - Cash Receipts Impact: Briefly describe and
quantify the cash receipts impact of the rule on the respond-
ing agency, identifying the cash receipts provisions by sec-
tion number and when appropriate the detail of the revenue
sources. Briefly describe the factual basis of the assumptions
and the method by which the cash receipts impact is derived.
Explain how workload assumptions translate into estimates.
Distinguish between one time and ongoing functions.

None.

II. C - Expenditures: Briefly describe the agency
expenditures necessary to implement this rule (or savings
resulting from this rule), identifying by section number the
provisions of the rule that result in the expenditures (or sav-
ings). Briefly describe the factual basis of the assumptions
and the method by which the expenditure impact is derived.
Explain how workload assumptions translate into cost esti-
mates. Distinguish between one time and ongoing functions.

None.
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Part I1I: Expenditure Detail

II1. A - Expenditures by Object or Purpose: None.

Part I'V: Capital Budget Impact: None.

A copy of the statement may be obtained by contacting
Thomas J. Kelly, 600 Washington Street S.E., Room 433,
Olympia, WA 98504, phone 360-725-6301.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rule content is

explicitly and specifically dictated by statute.

Explanation of exemptions: Chapter 28A.305 RCW,
Performance improvement goals, requires the alignment of
district and school improvement goals to long-term goals
described in ESSA state accountability plan.

April 25, 2018
Randy Spaulding
Executive Director

AMENDATORY SECTION (Amending WSR 07-07-052,
filed 3/14/07, effective 4/14/07)

WAC 180-105-020 ((Reading-and-mathematies:))
Performance improvement goals. (((H-Eachschool-distriet

B
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to-be-assessed-on-the Washington-assessment-of student
learning:)) (1) As part of the district and school improvement
plan required in WAC 180-16-220 each school district board
of directors shall by September 1, 2019, and annually there-
after:

(a) Adopt district-wide performance improvement goals

for the measures included in the Washington school improve-
ment framework.

(b) Direct each school in the district that enrolls students
in grades three through eight and/or high school to establish
goals to increase the measures included in the Washington
school improvement framework consistent with state and dis-

trict goals.

(2) School districts and schools shall establish separate

district-wide and school English language arts and mathemat-
ics improvement goals using the federal requirements to

determine the increase in requirements under subsection (1)
of this section for the all students group and each of the
groups of students required under the federal requirements.
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(3) School districts and schools are not required to pub-
lish numerical improvement goals in a grade level or student

WSR 18-11-108

(4) "School and school district improvement plans"
means the data-driven plan for the district and each school

group referenced in subsection (2) of this section for any year

described and required under WAC 180-16-220 that pro-

in which there were fewer than the minimum number of
reportable students identified in the Washington accountabil-
ity plan approved by the U.S. Department of Education.
However, this subsection shall not be construed to affect

motes a positive impact on student learning and includes a
continuous improvement process.

5) "Federal requirements" means the accountability and
other requirements specified by the U.S. Department of Edu-

WAC 180-16-220 (2)(b) or any other requirements for school

cation in the Elementary and Secondary Education Act of

and school district improvement plans.

AMENDATORY SECTION (Amending WSR 05-15-036,
filed 7/11/05, effective 7/11/05)

WAC 180-105-040 Definitions. ((As—used—inTitle 3
WAL

n 1 "

(1) "High school" means a public school in the state enrollin
students in any of grades nine through twelve.

(2) "Graduation rate" means the four-year adjusted
cohort graduation rate expressed as the percentage of stu-
dents who receive a regular high school diploma within four
academic years of having enrolled for the first time as ninth
grade students. Students who transfer to another school less
than four academic years after initial enrollment in the ninth
grade shall not be included in the calculation of the gradua-
tion rate for the school from which the student transfers. Stu-
dents who become deceased shall not be included in the cal-
culation of the graduation rate for the school last attended.
Students who earn a regular high school diploma after their
four academic years will be included in additional calcula-
tions and reports for the year a regular high school diploma is
completed.

(3) "Performance improvement goals" means the long-

1965, as amended.
(6) "Washington school improvement framework" or

"WSIF" means the system of school differentiation described

in the Washington accountability plan approved by the U.S.
Department of Education as meeting federal requirements.

The framework methodology establishes a summative score
for the all students group and the reportable student groups
specified in WAC 180-105-020(2) from up to five indicators
broadly categorized as academic achievement, student aca-

demic growth, English learner progress, high school gradua-
tion, and school quality or student success.

(7) "Washington school improvement framework indica-
tors" includes the following indicators:

(a) "Academic achievement indicator" means the mea-
sure of the percentage of students who are proficient on the

assessments of student learning in reading/English language
arts and mathematics included as part of the system of differ-

entiation described in the Washington accountability plan
approved by the U.S. Department of Education.

(b) "Student growth indicator" means a measure of aca-
demic growth or academic improvement derived from the
Washington assessments of student learning included as part
of the system of differentiation described in the Washington
accountability plan approved by the U.S. Department of Edu-
cation.

(c) "High school graduation indicator" means the gradu-
ation rate and adjustments if any included as part of the sys-
tem of differentiation described in the Washington account-
ability plan approved by the U.S. Department of Education.
This indicator only applies to high schools as defined in sub-
section (3) of this section.

d) "English learner progress indicator" means a measure

of the progress in achieving English language proficiency for
English learners included as part of the system of differentia-
tion as described in the Washington accountability plan
approved by the U.S. Department of Education.

(e) "School quality or student success indicator" means

the measure or combination of measures of student engage-
ment and school climate included as part of the system of dif-

ferentiation described in the Washington accountability plan
approved by the U.S. Department of Education.

(1) "Regular school attendance" is a measure of school
quality or student success in the Washington school improve-
ment framework. The measure is the percentage of students
at a school who had fewer than eighteen full-day absences
(ten percent) during the school year.

(ii) "9th graders on track" is a measure of school quality
or student success in the Washington school improvement

term goals described in the Washington accountability plan
approved by the U.S. Department of Education for the aca-

framework. The measure is the percentage of first-time
nineth graders at a school who pass all the credits attempted.

demic achievement indicator, high school graduation indica-

This indicator only applies to high schools as defined in sub-

tor, and English learner progress indicator.
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iii) "Advanced course-taking" is a measure of school

quality or student success in the Washington school improve-
ment framework. The measure is the percentage of all

Washington State Register, Issue 18-11

(ii) Graduation rate for all students, and each group of
students referenced in WAC 180-105-020(2) shall be not less
than ninety percent.

enrolled students (grades nine through twelve) who complete
a dual credit course. This indicator only applies to high
schools as defined in subsection (3) of this section.

Reviser's note: The spelling error in the above section occurred in the
copy filed by the agency and appears in the Register pursuant to the require-
ments of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 07-07-052,
filed 3/14/07, effective 4/14/07)

WAC 180-105-060 ((High-sehool-graduation))
Establishing goals. (((H)Eachsehooldistrietboard-of diree-
WTE, | S 2005 revise distr d I

rod-under thi .
state-accountabilitypurpeses:)) (1) Annual performance

improvement goals for both school districts and schools
established pursuant to WAC 180-105-020 shall be deter-
mined:

(a) Using the most recently available school improve-
ment framework results as the starting point and annual
increments to reach the goals outlined in (b) of this subsec-
tion.

(b) The performance improvement goals for assessments
administered in the spring of 2027 shall be consistent with the
goals outlined in the state consolidated plan. At a minimum
schools and districts must include the following goals:

(i) Ninety percent of students eligible to be assessed
meet standard on the required state assessments.

Proposed

(iii) In the districts that administer the Washington

English language proficiency assessment described in the
Washington accountability plan approved by the U.S.

Department of Education to adopt performance improvement
goals using the federal requirements to determine the
increase in the percentage of students making progress
toward English language proficiency included in the Wash-
ington school improvement framework.

(c) Districts and schools shall establish goals for each of

the Washington school improvement framework indicators
as defined in WAC 180-105-040(7) for all students and each

group of students referenced in WAC 180-105-020(2).

(2) School district boards of directors are authorized to
adopt district-wide and school goals that exceed the mini-
mum level required under this section. However, district-
wide and school goals that exceed the minimum level
required under this section shall not be used for federal or
state accountability purposes.

WSR 18-11-109
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed May 22, 2018, 8:08 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
01-133.

Title of Rule and Other Identifying Information: WAC
182-559-100 Foundational community supports program—
General, 182-559-150 Foundational community supports
program—Definitions, 182-559-200 Foundational commu-
nity supports program—Eligible providers, 182-559-300
Foundational community supports program—Eligibility for
community support services, 182-559-350 Foundational
community supports program—Eligibility for supported
employment services, 182-559-400 Foundational community
supports program—Payment, and 182-559-600 Foundational
community supports program—Grievance and appeals sys-
tem.

Hearing Location(s): On June 26, 2018, at 10:00 a.m., at
the Health Care Authority (HCA), Cherry Street Plaza, Sue
Crystal Room 106A, 626 8th Avenue, Olympia, WA 98504.
Metered public parking is available street side around build-
ing. A map is available at www.hca.wa.gov/documents/
directions_to_csp.pdf or directions can be obtained by calling
360-725-1000.

Date of Intended Adoption: Not sooner than June 27,
2018.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@
hca.wa.gov, fax 360-586-9727, by June 26, 2018.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, TTY
800-848-5429 or 711, email amber.lougheed@hca.wa.gov,
by June 22, 2018.
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Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
amending the following rules to align with changes to the
foundational community supports program protocol that was
approved by the Centers for Medicare and Medicaid Ser-
vices: WAC 182-559-100 Foundational community supports
program—General, 182-559-150 Foundational community
supports program—Definitions, 182-559-200 Foundational
community supports program—Eligible providers, 182-559-
300 Foundational community supports program—Eligibility,
and 182-559-400 Foundational community supports program
—Payment. The agency is revising the name of WAC 182-
559-300 to reflect that this section contains eligibility for
community support services (also known as supportive hous-
ing services) only. The agency is adding new WAC 182-559-
350 Foundational community supports program—Eligibility
for supported employment services, to provide more detailed
information, which is reflected in the protocal [protocol]. The
agency is adding new WAC 182-559-600 Foundational com-
munity supports program—Grievance and appeals system, to
clarify the grievance and appeals process for clients receiving
services through the foundational community supports pro-
gram.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Katie Pounds, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1346; Implementation and Enforcement: Jon Brum-
bach, P.O. Box 45502, Olympia, WA 98504-5502, 360-725-
1535.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The updates to
these rules do not impose additional compliance costs or
requirements on existing providers. Most of the amendments
pertain to clients and their eligibility to receive services. The
amendments to WAC 182-559-200 provide additional details
about how providers qualify to enroll as foundational com-
munity support program providers, but they do not finan-
cially impact providers during or after the enrollment pro-
cess.

May 22, 2018
Wendy Barcus
Rules Coordinator
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AMENDATORY SECTION (Amending WSR 17-11-136,
filed 5/24/17, effective 7/1/17)

WAC 182-559-100 ((Feundational-communitysup-
portsprogram—))General. (1) Under the authority of the
medicaid transformation project, RCW 71.24.385, and sub-
ject to available funds, the medicaid agency covers targeted
foundational community supports to eligible medicaid bene-
ficiaries, which include the following benefits:

(a) ((Suppertive-housing)) Community support services;
and

(b) Supported employment services.

(2) ((Suppertive-housing)) Community support services
((may)) include:

((@}%e%m&eeiﬂmﬂmtyhtfaﬂﬁﬁeﬂ—seﬁ%es—te—ehgrb}e

. .]I.] ..H

4-Suppertive-housing)) (a) Pretenancy supports:
i) Conducting a functional needs assessment to:

(A) Identify the participant's preferences related to hous-
ing (type, location, living alone or with someone else, identi-

fying a roommate, accommodations needed, or other import-
ant preferences); and

(B) Identify the participant's needs for support to main-
tain community integration. This includes what type of set-
ting works best for the client, assistance in budgeting for
housing/living expenses, assistance in connecting the client
with social services to assist with filling out applications and
submitting appropriate documentation in order to obtain
sources of income necessary for community living and estab-
lishing credit, and in understanding and meeting obligations

of tenancy.
(i) Assisting clients to connect with social services to

help with finding and applying for housing necessary to sup-
port the clients in meeting their medical care needs;

(ii1) Developing an individualized community integra-
tion plan based upon the assessment as part of the overall per-
son-centered plan;

(iv) Identifying and establishing short and long-term
measurable goal(s), and establishing how goals will be
achieved and how concerns will be addressed;

(v) Participating in person-centered plan meetings at
redetermination and revision plan meetings, as needed:;

(vi) Providing supports and interventions according to
the person-centered plan.

Proposed
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(b) Tenancy-sustaining services:
(1) Service planning support and participating in person-

centered plan meetings at redetermination and revision plan
meetings as needed;

ii) Coordinatin
including:

(A) Primary care and health homes;

(B) Substance use treatment providers;

(C) Mental health providers;

(D) Medical, vision, nutritional and dental providers;

(E) Vocational, education, employment and volunteer
supports;

(F) Hospitals and emergency rooms:;

(G) Probation and parole;

(H) Crisis services;

(I) End of life planning; and

(J) Other support groups and natural supports.

(ii1) Entitlement assistance including assisting clients in
obtaining documentation, navigating and monitoring applica-
tion process and coordinating with the entitlement agency;

(iv) Assistance in accessing supports to preserve the
most independent living, including skills coaching, financing

counseling, anger management, individual and family coun-
seling, support groups, and natural supports:;

(v) Providing supports to assist the client in communicat-
ing with the landlord and/or property manager regarding the
participant's disability (if authorized and appropriate), detail-
ing accommodations needed, and addressing components of

emergency procedures involving the landlord and/or property

manager;
(vi) Coordinating with the client to review, update and

modify their housing support and crisis plan on a regular
basis to reflect current needs and address existing or recurring
housing retention barriers; and

(vii) Connecting the client to training and resources that
will assist the client in being a good tenant and lease compli-
ance, including ongoing support with activities related to
household management.

¢) The community support services benefit does not

include:

(1) Payment of rent or other room and board costs;

(ii) Capital costs related to the development or modifica-
tion of housing;
(ii1) Expenses for utilities or other regular occurring
bills;

(iv) Goods or services intended for leisure or recreation;

(v) Duplicative services from other state or federal pro-

grams; and
(vi) Services to clients in a correctional institution or an

and linking the client to services
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((6D)) (B) Are not located in a building that is also a
publicly or privately operated facility providing inpatient
institutional treatment;

(@) (C) Are not on the grounds of, or immediately
adjacent to a public institution;

((6¥)) (D) Do not have the effect of isolating the client
from community members who are not receiving medicaid
services; and

(&) (E) Are not a licensed residential care facility
such as an adult family home or assisted living facility.

((5))) (3) Supported employment, such as individual
placement and support (IPS) services, ((are)) is individual-

ized and ((may-ineladeany-eembination)) includes one or

more of the following services:

(a) ((Meecational/jobrelated-diseevery-and-assessment;
b)Y Person-centered-empleyment planning;

7)) Preemployment services:
(1) Prevocational/job-related discovery or assessment;

(ii) Person-centered employment planning;

(iii) Individualized job development and placement;
(iv) Job carving;

(v) Benefits education and planning; or

(vi) Transportation (only in conjunction with the deliv-
ery of an authorized service).

(b) Employment sustaining services:

(i) Career advancement services;

(i1) Negotiation with employers;

(iii) Job analysis;

(iv) Job coaching;

(v) Benefits education and planning;

(vi) Transportation (only in conjunction with the deliv-
ery of an authorized service):;

institute for mental disease (IMD).

(d) Community support services must be provided:

(((a))) (1) In an integrated setting of the client's choice;
and

((#Y)) (1) In a manner that ensures the client's individual
right of privacy, dignity, respect, and freedom from coercion
and restraint;

((€e))) (iii) Post tenancy, in settings consistent with home
and community-based services, as defined in 42 C.F.R. Sec.
441.530, such as those that:

((®)) (A) Do not have the qualities of an institution;
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(vii) Asset development; or

(viii) Follow-along supports.

(c) The IPS benefit does not include:

(1) Generalized employer contacts that are not connected
to a specific enrolled individual or an authorized service;

(ii) Employment support for individuals in subminimum
wage, or sheltered workshop settings; and

(iii) Facility-based habilitation or personal care services.

(d) Supported employment services must be provided in
settings consistent with settings defined in 42 C.F.R. 441.530
(a)(1)(1) through (v) and (a)(2).
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(4) Clients who meet the eligibility criteria for both com-
munity support services and supported employment services
are able to receive both services concurrently. See WAC 182-
559-300 for community support services eligibility criteria
and WAC 182-559-350 for supported employment eligibility
criteria.

(5) In order to ensure the demand for services remains
within available funds, the agency may impose enrollment
wait lists for services. The wait list for foundational commu-
nity supports services is considered on a first-come first-
serve basis using the date the client requests community sup-
port services.

(6) Services described in this chapter must be approved
under the explicit authority of the medicaid transformation

project.

AMENDATORY SECTION (Amending WSR 17-11-136,
filed 5/24/17, effective 7/1/17)

WAC 182-559-150 ((Foundational-eommunity-sup-

ports—pregram—))Definitions. The following definitions
and those found in chapter 182-500 WAC apply to this chap-

ter.

(@ . .. - .
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"Adverse benefit determination" means one or more of
the following:

(a) The denial or limited authorization of a requested
foundational community support services, including determi-
nations based on the type of service, requirements for medi-
cal necessity, appropriateness, setting, or effectiveness of a
service;

(b) The reduction, suspension, or termination of a previ-
ously authorized service;

(¢) The denial, in whole or in part, of payment for a ser-
vice;

(d) The failure to provide services in a timely manner, as

defined by the state; or

(e) The failure of the third-party administrator (TPA) to
act within the time frames provided in WAC 182-559-600 for

standard resolution of grievances and appeals.

"Community support services (also called supportive
housing services)" means active search and promotion of
access to. and choice of, safe and affordable housing that is
appropriate to the client's age, culture and needs. These ser-
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(a) Services are open to all eligible clients who wish to
work;

(b) Competitive employment is the goal;

(c) Integrated with other services provided to the client;

(d) Personalized benefits planning;

(e) Job search begins soon after the client expresses
interest in working;

(f) Job search based on client preferences;

(g) Supports are not time-limited; and

(h) Client preferences are honored.

"Supported employment" means coordination with state
and local entities to provide assistance and support, such as
skills assessment, training, education and counseling to eligi-
ble clients who want to work.

((“Suppertive-housing"means-aective search-and-preme-

] . -’ ] ]. ] . ] 1 i.¥]'

eontinams-oef-eare-and-affordable housing - developers:))

AMENDATORY SECTION (Amending WSR 17-11-136,
filed 5/24/17, effective 7/1/17)

WAC 182-559-200 ((Feundational-community—sup-
perts—program—))Eligible providers. (1) Providers of
((suppertive-housing)) community support services and sup-

ported employment services under this authority must be:

(a) Health care professionals, entities, or contractors as
defined by WAC 182-502-0002;

(b) Agencies, centers, or facilities as defined by WAC
182-502-0002;

(c) Health home providers as described in WAC 182-
557-0050;

(d) Behavioral health providers licensed and certified
according to chapter 388-877 WAC; or

(e) Housing, employment, social service, or related
agencies with ((atteast-ene—year-of)) demonstrated experi-

ence and ability to provide ((suppertive-housig)) community
support services, supported employment, or equivalent ser-

vices include:
(a) Providing services to eligible clients who are home-
less or at risk of becoming homeless through outreach,

vices.
(1) Community support services experience may be
demonstrated by:

engagement and coordination of services with shelter and

housing;
(b) Ensuring the availability of community support ser-

(A) Two years' experience in the coordination of sup-
portive housing or in the coordination of independent living
services in a social service setting under qualified supervi-

vices, with an emphasis on supporting clients in their own

sion; or

home or where they live in the community; and
(c) Coordinating with public housing entities, homeless

(B) Certified in supportive housing services (WAC 388-
877-0720 or 388-877-0722) by the department of social and

continuums of care and affordable housing developers.
"Individual placement and support (IPS)" refers to an

evidence-based approach to supported employment services
based on the following principles:
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health services/division of behavioral health and recovery

(DSHS/DBHR).
(i) Supported employment experience may be demon-
strated by one or more of the following:

Proposed
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(A) Accredited by the commission on accreditation of

rehabilitation facilities (CARF) in employment services;

(B) Certified in employment services (WAC 388-877-
0718 or 388-877-0720) by DSHS/DBHR; or

(C) All staff that will be performing supported employ-
ment services meet one of the following criteria:

(I) Be a certified employment support professional

Washington State Register, Issue 18-11

ment approach for determining a client's need for SUD treat-
ment.

(b) Clients assessed via a CARE assessment, per WAC
388-106-0050, to have a need for assistance demonstrated by:

(1) The need for assistance with at least three activities of
daily living (ADLS) defined in WAC 388-106-0010, one of
which may be body care; or

(CESP) by the employment support professional certification
council (ESPCQ);
(II) Be a certified rehabilitation counselor (CRC) by the
commission of rehabilitation counselor certification (CRCC);
(IIT) Have a bachelor's degree or higher in human or

social services from an accredited college or university and at
least two years of demonstrated experience providing sup-
ported employment or similar services; or

(IV) Have four or more years of demonstrated experi-
ence providing supported employment or similar services.

(2) Providers of ((suppertive-heusing)) community sup-
port services or supported employment services must

((either)):

(a) Obtain a core provider agreement in accordance with
WAC 182-502-0005;

(b) Enroll with the medicaid agency as a nonbilling pro-
vider in accordance with WAC 182-502-0006; or

(c) Be qualified to bill for aging and long-term support
administration services to provide ((sappertive-housing))
community support services or supported employment ser-
vices.

AMENDATORY SECTION (Amending WSR 17-11-136,
filed 5/24/17, effective 7/1/17)

WAC 182-559-300 ((Foundational-eommunity-sup-
portsproegram—))Eligibility for community support ser-
vices. (D)) To be eligible for ((suppertive-housing)) com-

(i1) Hands-on assistance with at least one ADL which
may include body care.

(c) Clients assessed to be a homeless person with a dis-
ability, according to 24 C.F.R. 578.3, which is defined as a
long continuing or indefinite physical condition requiring
improvement, stabilization, or prevention of deterioration of
functioning (including ability to live independently without
support).

(4) Exhibit at least one of the following risk factors:

(a) Homeless clients who:

(1) Have been homeless for at least twelve months; or

(i1) Have been homeless on at least four separate occa-
sions in the last three years, as long as the combined occa-
sions equal at least twelve months.

Homeless is defined as living in a safe haven, an emer-
gency shelter. or a place not meant for human habitation. See
24 C.F.R. 578.3.

(b) A history of frequent or lengthy institutional con-
tact((

¢ Have frequentorlengthy)).

(1) Institutional care facilities include jails, substance
abuse or mental health treatment facilities, hospitals, or other
similar facilities, as defined in 24 C.F.R. 578.3, or skilled
nursing facilities as defined in WAC 388-97-0001.

(i) Frequent means more than one contact in the past
twelve months.

(ii1) Lengthy means ninety or more consecutive days
within an institutional setting in the past twelve months.

munity support services, a client must:

((fa))) (1) Be age eighteen or older;

((8))) (2) Be eligible for Washington apple health (med-
icaid);

((fe) Be-assessed-by-aqualifted providerand-determined

] fnetional | for] ices-and
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GHave)) (3) Meet at least one of the following health

(c) A history of frequent stays at adult residential care
facilities as defined by WAC 388-110-020 ((and)) or residen-
tial treatment facilities as defined by WAC 246-337-005((3

&v))). Frequent means more than one contact in the past
twelve months.

(d) Have frequent turnover of in-home caregivers as
defined by WAC 388-106-0040((;-e*

&9)), where within the last twelve months the client uti-
lized three or more different in-home caregiver providers and

the current placement is not appropriate for the client.

criteria and be expected to benefit from community support
services:

(a) Clients assessed by a licensed behavioral health
agency., under chapter 388-877 WAC, to have a behavioral
health need, which is defined as one or both of the following
criteria:

(i) Mental health needs, including a need for improve-
ment, stabilization, or prevention of deterioration of function-
ing (including the ability to live independently without sup-

port) resulting from the presence of a mental illness; or

(i) Substance use needs determined by an assessment
using the American Society of Addiction Medicine (ASAM)
criteria indicates that the client meets at least ASAM level
1.0, indicating the need for outpatient substance use disorder
(SUD) treatment. The ASAM is a multi-dimensional assess-

Proposed

(e) Have a predictive risk score of 1.5 or above. See
WAC 182-557-0225.
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AMENDATORY SECTION (Amending WSR 17-11-136,

filed 5/24/17, effective 7/1/17)

WAC 182-559-400 ((Feundatienal-eommunity—sup-
pertspregram—))Payment. The medicaid agency pays for

((suppertive-housing)) community support services and sup-
ported employment described in WAC 182-559-100 when no

other public funds are already dedicated to providing compa-
rable services to the client, unless the provider can demon-
strate that the client requires services that are:

(1) Outside the scope of services provided by the pro-
gram already in place or for which the client is otherwise eli-
gible; and

(2) Within the scope of the services identified as reim-
bursable in this section.

NEW SECTION

WAC 182-559-350 Eligibility for supported employ-
ment services. To be eligible for supported employment ser-
vices, a client must:

(1) Be age sixteen or older;

(2) Be eligible for apple health (medicaid);

(3) Desire to obtain employment;

(4) Meet at least one of the following health criteria and
is expected to benefit from supported employment services:

(a) Clients assessed by a licensed behavioral health
agency, under chapter 388-877 WAC, to have a behavioral
health need, which is defined as one or both of the following
criteria:

(1) Mental health needs, including a need for improve-
ment, stabilization, or prevention of deterioration of function-
ing (including ability to live independently without support)
resulting from the presence of a mental illness; or

(ii) Substance use needs determined by an assessment
using the American Society of Addiction Medicine (ASAM)
criteria indicates that the client meets at least ASAM level
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1.0, indicating the need for outpatient substance use disorder
(SUD) treatment. The ASAM is a multi-dimensional assess-
ment approach for determining a client's need for SUD treat-
ment.

(b) Clients assessed via a CARE assessment, per WAC
388-106-0050, to have a need for assistance demonstrated by:

(i) The need for assistance with at least three activities of
daily living (ADLs) defined in WAC 388-106-0010, one of
which may be body care; or

(i1) Hands-on assistance with at least one ADL which
may include body care.

(c) There is objective evidence, as defined by the pro-
gressive evaluation process in chapter 388-447 WAC, of
physical impairments because of which the client needs assis-
tance with basic work-related activities, including one or
more of the following: Sitting, standing, walking, lifting, car-
rying, handling, manipulative or postural functions (pushing,
pulling, reaching, handling, stooping or crouching), seeing,
hearing, communicating, remembering, understanding and
following instructions, responding appropriately to supervi-
sors and coworkers, tolerating the pressures of a work setting,
maintaining appropriate behavior, using judgment, and
adapting to changes in a routine work setting.

(5) Exhibit at least one of the following risk factors:

(a) Unable to be gainfully employed for at least ninety
consecutive days due to a mental or physical impairment, as
demonstrated by eligibility for the aged, blind and disabled
program as defined in WAC 388-449-0001, or the housing
and essential needs program as defined in WAC 388-400-
0065;

(b) More than one instance of treatment for a substance
use disorder within the past two years;

(c) At risk of deterioration of mental illness and sub-
stance use disorder, or both, including one or more of the fol-
lowing:

(i) Persistent or chronic risk factors such as social isola-
tion due to a lack of family or social supports, poverty, crim-
inal justice involvement, or homelessness;

(i1) Care for mental illness and substance use disorder, or
both, requires multiple provider types, including behavioral
health, primary care, long-term services and supports, or
other supportive services; or

(iii) Past psychiatric history, with no significant func-
tional improvement that can be maintained without treatment
and/or supports.

(d) Dysfunction in role performance due to a behavioral
health condition, including one or more of the following:

(i) Behaviors that disrupt employment or schooling, or
put employment at risk of termination or schooling suspen-
sion;

(i) A history of multiple terminations from work or sus-
pensions/expulsions from school;

(ii1) Cannot succeed in a structured work or school set-
ting without additional support or accommodations; or

(iv) Performance significantly below expectations for
cognitive/developmental level.

(e) An inability to obtain or maintain employment result-
ing from age, physical disability, or traumatic brain injury.

Proposed



WSR 18-11-109

NEW SECTION

WAC 182-559-600 Grievance and appeals system. (1)
This section contains information about the third-party
administrator (TPA) grievance and appeal system and the
medicaid agency's administrative hearing process for clients
under the foundational community supports program.

(a) The TPA must have a grievance and appeal system
and access to an agency administrative hearing to allow cli-
ents to file grievances and seek review of a TPA adverse ben-
efit determination as defined in WAC 182-559-150.

(b) The agency's administrative hearing rules in chapter
182-526 WAC apply to agency administrative hearings
requested by a client to review the resolution of a client's
appeal of a TPA adverse benefit determination.

(c) If a conflict exists between the requirements of this
chapter and specific program rules, the requirements of this
chapter prevail.

(d) The TPA's policies and procedures regarding the
grievance system must be approved by the agency.

(e) The TPA must maintain records of grievances and
appeals.

(2) TPA grievance and appeal system. The TPA griev-
ance and appeal system includes:

(a) A grievance process for addressing complaints about
any matter that is not an adverse benefit determination;

(b) A TPA appeals process to address a client's request
for review of a TPA adverse benefit determination;

(c) Access to the agency's administrative hearing process
for review of a TPA's resolution of an appeal; and

(d) Allowing clients and the client's authorized represen-
tatives to file grievances and appeals orally or in writing. The
TPA cannot require clients to provide written follow up for a
grievance or an appeal that the TPA received orally.

(3) Notice requirements. The TPA must follow notice
and timeline requirements under chapter 182-518 WAC. The
TPA sends written notice when they:

(a) Approve the client's foundational community sup-
ports eligibility and authorize the delivery of services;

(b) Deny the client's foundational community supports
eligibility; and

(c) Approve the client's foundational community sup-
ports eligibility without authorization of services due to nec-
essary funding being unavailable. Clients must be notified of
placement on a waitlist until funding becomes available.

(4) The TPA grievance process.

(a) A client or client's authorized representative may file
a grievance with the TPA. A provider may not file a griev-
ance on behalf of a client without the client's written consent.

(b) Clients do not have a right to an agency administra-
tive hearing regarding the resolution of a grievance.

(c) The TPA must acknowledge receipt of each griev-
ance either orally or in writing within two business days.

(d) The TPA must notify clients of the resolution of
grievances within five business days of determination.

(5) The TPA appeals process.

(a) A client, the client's authorized representative, or a
provider acting on behalf of the client with the client's written
consent may appeal a TPA adverse benefit determination.

(b) The TPA treats oral inquiries about appealing an
adverse benefit determination as an appeal to establish the
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earliest possible filing date for the appeal. The TPA confirms
the oral appeal in writing.

(c) The TPA must acknowledge in writing the receipt of
each appeal to both the client and the requesting provider
within five calendar days of receiving the appeal request. The
appeal acknowledgment letter sent by the TPA serves as writ-
ten confirmation of an appeal filed orally by a client.

(d) The client must file an appeal of a TPA action within
sixty calendar days of the date on the TPA's notice of adverse
benefit determination.

(e) The TPA must continue services pending the results
of an appeal or subsequent agency administrative hearing.

(f) The TPA internal appeal process:

(i) Provides the client a reasonable opportunity to present
evidence and allegations of fact or law, both in person and in
writing;

(i1) Provides the client and the client's representative the
client's case file, other documents and records, and any new
or additional evidence considered, relied upon, or generated
by the TPA (or at the direction of the TPA) in connection
with the action. This information must be provided free of
charge in advance of the resolution time frame for appeals as
specified in this section; and

(iii) Includes as parties to the appeal:

(A) The client and the client's authorized representative;
and

(B) The legal representative of the deceased client's
estate.

(g) The TPA ensures that the people making decisions on
appeals were not involved in any previous level of review or
decision making.

(h) Time frames for resolution of appeals.

(1) The TPA resolves each appeal and provides notice as
expeditiously as the client's health condition requires and no
longer than three calendar days after the day the TPA
receives the appeal.

(i1) The TPA may extend the time frame by an additional
fourteen calendar days if it is necessary in order to complete
the appeal.

(i) Notice of resolution of appeal. The notice of the reso-
lution of the appeal must:

(1) Be in writing and be sent to the client and the request-
ing provider;

(i1) Include the results of the resolution of the appeal pro-
cess and the date it was completed; and

(ii1) Include information on the client's right to request an
agency administrative hearing and how to do so as provided
in the agency hearing rules under WAC 182-526-0095, if the
appeal is not resolved wholly in favor of the client.

(j) Deemed completion of the TPA appeal process. If the
TPA fails to adhere to the notice and timing requirements for
appeals, the client is deemed to have completed the TPA's
appeals process and may request an agency administrative
hearing under WAC 182-526-0095.

(6) Agency administrative hearing.

(a) Only a client or the client's authorized representative
may request an agency administrative hearing. A provider
may not request a hearing on behalf of a client.

(b) If the client does not agree with the TPA's resolution
of an appeal at the completion of the TPA appeal process, the
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client may file a request for an agency administrative hearing
based on the rules in this section and the agency hearing rules
in chapter 182-526 WAC. The client must request an agency
administrative hearing within ninety calendar days of the
notice of resolution of appeal.

(c) The TPA is an independent party and responsible for
its own representation in any administrative hearing, appeal
to the board of appeals, and any subsequent judicial proceed-
ings.

(7) Effect of reversed resolutions of appeals. If the TPA
or a final order as defined in chapter 182-526 WAC reverses
a decision to deny or limit services, the TPA must authorize
or provide the disputed services promptly and as expedi-
tiously as the client's health condition requires.

(8) Funding unavailable. When a client receives
approval for services and funding is unavailable, the client
may appeal the determination that funding is unavailable.

WSR 18-11-110
PROPOSED RULES
DEPARTMENT OF
RETIREMENT SYSTEMS
[Filed May 22, 2018, 9:30 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
21-017.

Title of Rule and Other Identifying Information: WAC
415-02-130 Will I receive retirement account information?

Hearing Location(s): On June 26, 2018, at 10:00 a.m., at
the Department of Retirement Systems (DRS), Conference
Room 115, 6835 Capitol Boulevard S.E., Tumwater, WA
98502.

Date of Intended Adoption: June 27, 2018.

Submit Written Comments to: Jilene Siegel, DRS, P.O.
Box 48380, Olympia, WA 98504-8380, email Rules@drs.
wa.gov, by June 25, 2018.

Assistance for Persons with Disabilities: Contact Jilene
Siegel, phone 360-664-7291, TTY 711, email Rules@drs.wa.
gov, by June 21, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: To update the pro-
cess of providing annual notification to members in accor-
dance with RCW 41.50.065.

Reasons Supporting Proposal: This amendment reflects
the department's current practice of making service credit
information available to members on demand through online
account access, rather than once each year in the form of an
annual statement.

Statutory Authority for Adoption: RCW 41.50.050,
41.50.065.

Statute Being Implemented: RCW 41.50.065.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DRS, governmental.

Name of Agency Personnel Responsible for Implemen-
tation: Seth Miller, DRS, P.O. Box 48380, Olympia, WA
98504, 360-664-7304.
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A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 (5)(a)(i) does not apply to this
proposed rule and is not voluntarily made applicable by the
agency.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4).

May 22, 2018
Jilene Siegel
Rules and Contracts Manager

AMENDATORY SECTION (Amending WSR 12-12-047,
filed 6/1/12, effective 7/2/12)

WAC 415-02-130 Will I receive retirement account
information? (1) (PRS-will-make-annual-statements-avail-
bl 1 ] ho ] bal A . i

]. . 1 ~ .] . : i . . ;
Anformatien-onannualand-quarterhy-statements-are))

Your total service credit, earned by calendar month, is avail-

able in accordance with RCW 41.50.065 via a personal
account on the DRS web site. DRS will remind you of the
availability of service credit information in your online
account with an annual notification on the DRS web site.
The department will provide you with a paper copy of
your service credit upon request.
(2) Service credit is based on information provided to

((the-department)) DRS by your employer, and ((are)) is sub-

ject to correction.

WSR 18-11-111
PROPOSED RULES
DEPARTMENT OF REVENUE
[Filed May 22, 2018, 10:09 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
07-072.

Title of Rule and Other Identifying Information: WAC
458-19-090 Fire protection district formation—Cities and
towns—Highest lawful levy. This new rule was written

Proposed
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because of legislation passed in 2017, ESSB 5628, which
allows a city or town to form a fire protection district under
certain conditions.

Hearing Location(s): On June 27, 2018, at 10:00 a.m., in
Conference Room 114A, 6400 Linderson Way S.W., Tum-
water, WA 98501.

Date of Intended Adoption: July 3, 2018.

Submit Written Comments to: Leslie Mullin, P.O. Box
47453, Olympia, WA 98504-7453, email LeslieMu@dor.wa.
gov, fax 360-534-1606, by June 27, 2018.

Assistance for Persons with Disabilities: Contact Julie
King or Renee Cosare, phone 360-704-5733 or 360-704-
5734, TTY 800-833-6384.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: This new rule pro-
vides a comprehensive example to cities and towns on how to
calculate their highest lawful levy, if the city or town forms a
fire protection district under RCW 52.02.160.

Reasons Supporting Proposal: Providing an example of
how to calculate the highest lawful levy for cities or towns
that establish a fire protection district under RCW 52.02.160
will assist the county assessor's office in its levy calculations
and assist the affected taxing districts with budgeting.

Statutory Authority for Adoption: RCW 84.08.010,
84.08.070, 84.55.060.

Statute Being Implemented: RCW 52.02.160 and
84.55.092.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of revenue, govern-
mental.

Name of Agency Personnel Responsible for Drafting:
Leslie Mullin, 6400 Linderson Way S.W., Tumwater, WA,
360-534-1589; Implementation and Enforcement: Randy
Simmons, 6400 Linderson Way S.W., Tumwater, WA, 360-
534-1605.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule is not a significant legislative rule as
defined by RCW 34.05.328.

The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The proposed
language for this new rule clarifies the calculation of the
highest lawful levy already described in RCW 52.02.160 and
84.55.092. This proposed new rule does not impose more-
than-minor costs on businesses, as it does not propose any
new requirements not already provided for in statute.

May 22, 2018
Erin T. Lopez
Rules Coordinator

NEW SECTION

WAC 458-19-090 Fire protection district formation
—Cities and towns—Highest lawful levy. (1) Introduc-
tion. RCW 52.02.160 provides that a city or town may estab-
lish a fire protection district, subject to voter approval, within
the same corporate boundaries of the city or town, for the pro-
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vision of fire prevention services, fire suppression services,
emergency medical services, and for the protection of life and
property within the city or town. This rule explains the calcu-
lation of the highest lawful levy for cities or towns that create
a fire protection district under these conditions.

(2) Definitions. The definitions found in WAC 458-19-
005 apply to this rule.

(3) Examples. This rule includes an example that identi-
fies a number of facts and then states a conclusion. This
example should only be used as a general guide. The tax
results of other situations must be determined after a review
of all the facts and circumstances.

(4) Levy limit calculation. A city or town that estab-
lishes a fire protection district under RCW 52.02.160 must
reduce its highest lawful levy since 1986 by the total amount
levied in the first year by the newly established fire protection
district. This reduced amount will become the new highest
lawful levy since 1986 for the city or town, and will be used
for subsequent levy limit calculations under chapter 84.55
RCW. This reduction in the highest lawful levy for the city or
town must occur in the first year the newly established fire
protection district imposes its property tax levy.

The city or town must further reduce its highest lawful
levy in subsequent years if the fire protection district did not
impose all regular property tax levies as allowed under RCW
52.16.130, 52.16.140, and 52.16.160. The maximum statu-
tory dollar rate for fire protection districts is one dollar and
fifty cents per one thousand dollars of assessed value.

Example. City A establishes a fire protection district
under RCW 52.02.160. Prior to the formation, City A annu-
ally levied an amount of $200,390, which is equal to its high-
est lawful levy since 1986. In this example, the maximum
statutory dollar rate of the city is $3.375 per $1,000 of
assessed value. In its first year, the newly established fire pro-
tection district determines it will need to levy $57,000 and its
total assessed value is $59,375,000 (the same total assessed
value as City A). This levy amount is the equivalent to a levy
rate for the fire protection district of $0.96 per $1,000 of
assessed value, thus the district is imposing regular levies
under RCW 52.16.130 and 52.16.140. Therefore, City A
must reduce its highest lawful levy by $57,000. City A's
reduced highest lawful levy amount is the amount it will use
for subsequent levy calculations.

Two years later, the fire protection district requests an
increased levy amount of $74,000 and its total assessed
value, along with the total assessed value of City A, has
increased to $60,655,738. The increased levy amount is the
equivalent to a levy rate for the fire protection district of
$1.22 per $1,000 of assessed value, thus the district is impos-
ing regular levies under RCW 52.16.130, 52.16.140, and
52.16.160. Therefore, City A must further reduce its highest
lawful levy by the amount resulting from the fire district
imposing its third regular levy under RCW 52.16.160. The
additional amount resulting from the initial imposition of the
fire protection district's third regular levy under RCW
52.16.160 is $13,344 ($0.22 per $1,000 of assessed value
multiplied by the total assessed value of $60,655,738). City A
must make a final reduction of $13,344 to its highest lawful
levy. City A's newly reduced highest lawful levy is the
amount it will use for subsequent levy calculations. In subse-



Washington State Register, Issue 18-11

quent years, if the fire protection district's levy rate increases
beyond $1.22 per $1,000 of assessed value, City A is not
required to further reduce its highest lawful levy because the
fire protection district had already initially imposed all three
regular levies under RCW 52.16.130, 52.16.140, and 52.16.-
160.

(5) Constitutional one percent limit and five dollars
and ninety cents aggregate dollar limit. Fire protection dis-
trict levies are subject to the constitutional one percent limit
for regular property taxes and the statutory aggregate dollar
rate limit of five dollars and ninety cents per thousand dollars
of assessed value. If a reduction in a fire protection district
levy is required because it exceeds these limits, it is reduced
in the manner described in RCW 84.52.010, 84.52.043, and
84.52.125.

WSR 18-11-112
PROPOSED RULES
DEPARTMENT OF

LABOR AND INDUSTRIES
[Filed May 22, 2018, 10:26 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 17-
16-135.

Title of Rule and Other Identifying Information: Amend-
ments to the apprenticeship rules, chapter 296-05 WAC,
Apprenticeship rules.

Hearing Location(s): On June 29, 2018, at 10:00 a.m., at
the Tukwila L&I Office, 12806 Gateway Drive South, Tuk-
wila, WA, for directions www.Ilni.gov/Main/ContactInfo/
OfficeLocations/tukwilla; and on July 2, 2018, at 10:00 a.m.,
at Spokane Community College, Apprenticeship and Jour-
neyman Training Center, 2110 North Fancher Road, Spo-
kane, WA, for directions www.scc.spokane.edu/?apprent.

Date of Intended Adoption: August 21, 2018.

Submit Written Comments to: Beverly Clark, P.O. Box
44400, Olympia, WA 98504-4400, email Beverly.Clark@
Ini.wa.gov, fax 360-902-4988, by 5:00 p.m., on July 2, 2018.

Assistance for Persons with Disabilities: Contact Bev-
erly Clark, phone 360-902-6272, fax 360-902-4988, email
Beverly.Clark@lni.wa.gov, by 5:00 p.m., on June 1, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The apprentice-
ship system in Washington state is authorized under the fed-
eral system of apprenticeship, specifically 29 C.F.F. [C.F.R.]
Part[s] 29 and 30. The purpose of this rule making is to
review the apprenticeship rules for changes in order to further
clarify and reorganize the rules for ease of use by regulated
parties.

Reasons Supporting Proposal: The apprenticeship pro-
gram worked with the Washington state apprenticeship and
training council (WSATC), with representation from busi-
ness, labor, and the public, regarding employer compliance
with apprenticeship rules. WSATC has endorsed the pro-
posed changes.

Statutory Authority for Adoption: RCW 49.04.010 and
19.285.040.
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Statute Being Implemented: RCW 49.04.010 and
19.285.040.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of labor and industries,
governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Jody Robbins, Tumwater,
Washington, 360-902-5321.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. The changes in the proposed rule will not alter any
current agency practice or interpretation of law. The changes
in the proposed rule do not place any new obligation on
employers and they do not require employers to incur addi-
tional costs.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules only
correct typographical errors, make address or name
changes, or clarify language of a rule without chang-
ing its effect.

May 22,2018
Joel Sacks
Director

AMENDATORY SECTION (Amending WSR 13-03-127,
filed 1/22/13, effective 3/1/13)

WAC 296-05-001 Purpose, scope, and authority. (1)
These rules apply to apprenticeships in Washington. The
intent of these rules is to carry out the purposes of chapter
49.04 RCW, the National Apprenticeship Act 29 U.S.C. 50,
and 29 C.F.R. Parts 29 and 30 to promote apprenticeship,
labor standards and to protect the welfare of apprentices.

(a) The Washington ((State-Apprentieeship-and Training

Aet(chapter49-:04 RCWH-establishes-the Washingten)) state
apprenticeship and training council (WSATC) ((asregulatery
and-designates-as-its-administrative-arm-the-apprenticeship

seetion—ofthe-department-oflaberandindustries—The
WSATCacting-in-complianee)) regulates apprenticeships

for state and federal purposes. These rules explain how the
WSATC regulates apprenticeships.

(b) The apprenticeship section of the department of labor
and industries administers apprenticeships for state and fed-
eral purposes. These rules explain how the apprenticeship
program administers apprenticeships.

(2) These rules establish procedures for administering

and regulating apprenticeships. These rules are intended to be
read in conjunction with chapter 49.04 RCW ((and-inhar-
meny-with)), 29 U.S.C. 50, 29 C.F.R. Parts 29 and ((29
CERPart)) 30 ((h&s—adepted—ﬂ&ese—fu%es—te—

Proposed
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)) and other anlicable laws as described in these rules.

AMENDATORY SECTION (Amending WSR 14-23-065,
filed 11/18/14, effective 12/19/14)

WAC 296-05-003 Definitions. The following defini-
tions apply to this chapter:

Adjudicative proceeding: A proceeding before the
WSATC in which an opportunity for a hearing before the
WSATC is authorized by chapter 49.04 RCW or these rules
before or after the entry of an order by the WSATC.

Apprentice: ((s)) A worker at least sixteen years of age
((whe-8)) employed to learn an apprenticeable occupation
and ((is)) registered with a sponsor in an approved appren-
ticeship program ((aeeerding—te)) under chapter 49.04 RCW
and these rules. Building and construction trade occupations
require an apprentice to be at least seventeen years of age to
register with a sponsor in an approved apprenticeship.

« oms . . . .

pations:))

Apprenticeable occupation: ((}s-a-skiled)) A specified
occupatlon Wthh ((fs—feeegm—zed—by—ehe—Uiﬂted—Sea{es

]

eriteria-established-in-WAC296-05-365)) must:
(a) Involve skills customarily learned in a practical way

through a structured, systematic program of on-the-job super-

vised learning;
(b) Be clearly identified and commonly recognized
throughout an industry:
Involve the progressive attainment of manual
mechanical, or technical skills and knowledge which, in
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(f) Not be part of an occupation previously recognized
by the registering agency as apprenticeable.

Apprenticeship agreement: A written agreement
between an apprentice and either the apprentice's

((employer(s))) program sponsor, or an apprenticeship com-
mittee acting as agent for ((employer(s)eontaining)) the pro-

gram sponsor(s), which contains the terms and conditions of
the employment ((and)), training and education of the

apprentice.

Apprenticeship cohort: The group of individual
apprentices registered to a specific program during a one year
time frame, not including those whose agreements have been
canceled during the initial probationary period.

Apprenticeship committee: A quasi-public entity
approved by the WSATC to administer and perform appren-
ticeship and training services ((fer-employers-and-empley-
ees)).

Apprenticeship program: A plan for administering an
apprenticeship ((agreement(s)—Theplan-must-contain))

agreement containing all terms and conditions for the qualifi-
cation, recruitment, selection, employment, and training of
apprentices((-ineluding-sueh-matters-as-the requirementfora
written)). Apprenticeship programs must include apprentice-
ship agreements.

((Appreved+Approved-by-the WSATC-or-aperson-or

-)) Appren-
tlceshm sectlon The division of the department of labor and
industries administering registered apprenticeships for state
and federal purposes.

Cancellation: The termination of ((tke)) registration or
cancellation of approval ((s%&tus—ef—a)) for an apprenticeship
program at the request of the supervisor or sponsor((—Caneel-
latten-alse—refers—te)), or the termination of registration or

approval of an apprenticeship agreement at the request of the
apprentice, SUPervisor, or Sponsor.

Certificate of completion: A record of the successful
completion of a term of apprenticeship (((see-W-AE296-05-
3233)) issued by the department on behalf of the WSATC.

Certification: Written approval ((by)) from the WSATC
((ef)) that:

(D)) (a) A set of apprenticeship standards established
by an apprenticeship program sponsor ((and)) substantially
((eonforming-te-the)) complies with standards established by
the WSATC((=

€2)))..and

(b) An individual ((as)) is eligible for probationary

employment as ((an)) a registered apprentice ((under-aregis-
tered)) as part of an apprenticeship program.

((Committeeprogram:All-apprenticeship-programs-as
further-deseribedin—WAC296-05-309;)) C.F.R: Code of

Federal Regulations.

accordance with the industry standard for the occupation,
would require the completion of at least two thousand hours

Competent instructor: An instructor providing related
supplemental instruction who has demonstrated ((&)) satis-

of on-the-job learning to attain;

(d) Require a minimum of one hundred forty-four hours

of related instruction per program year to supplement on-the-
job work experience;

(e) Involve sufficient skill to establish career sustaining
employment;

Proposed [134]

factory ((empleyment)) performance in ((histher)) the occu-
pation for a minimum of three years beyond the customary

learning period for that occupation and who:
((H)) (a) Meets the requirements of the state board for
community and technical colleges ((requirements)) for a

vocational-technical instructor((;-er-be-a—subject-matter
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who)); or

(b) Is recognized within an industry as having expertise
in a specific occupation((3)) and is a subject matter expert;
and

((&))) (c) Has training in teaching techniques and adult
learning styles((;-which-may-eeeur-befoere-or)). The training
may be acquired before, or within one year after, the
((apprenticeship)) competent instructor ((has-started)) begins
to provide ((the)) related ((teehnieal)) supplemental instruc-
tion.

Competitor: ((A—eempeting)) An apprenticeship pro-
gram ((that-prevides)) providing training in the same or
((everlapping)) similar occupatlon as ((the-propesed-program

m—the—s&me)) one alreadv ex1st1n,q in a certain geographlc area

((p W
W%%HWWH%%W))M

whether a program provides training in the same or similar
occupation, the ((eetneil)) WSATC may consider ((the-fol-

lowing)):

() Washi coshi iraini
eil)) (a) Approved apprenticeship standards;

((&))) (b) Collective bargaining agreements;

((63Y))) (c) Dictionaries of occupational titles;

((4)) (d) Experts from organized labor, licensed con-
tractors, and contractors' associations;

((3))) (e) Recognized labor and management industry
practice;

((€6))) (©) Scope of work descriptions issued by the
department.

Completion rate: The percentage of an apprenticeship
cohort ((whereeetves)) receiving a certificate of ((appren-
tieeship)) completion within one year of the projected com-
pletlon date. ((Aﬂ—appfeﬂﬁeeship—eeheﬁ—ks—&ke—gfeﬂ-p—e&ﬂdt-

advanees:))

Department: ((Fhe)) Department of labor and indus-
tries.

Employer: Any person or organization with a valid

WSR 18-11-112

shepemp}eyefé)).

Federal purposes: ((Ineludes)) Any federal contract,
grant, agreement, or arrangement dealing with apprentice-
ship((;end)). Includes any federal financial or other assis-

tance, benefit, ((priviege;)) contribution, privilege, allow-
ance, exemption, preference, or right pertaining to appren-

ticeship ((as-per)). See e.g., 29 C.F.R. Part 29.2.
File: To send to:

Supervisor of Apprenticeship and Training
Department of Labor and Industries
Apprenticeship Section

Post Office Box 44530

Olympia, Washington 98504-4530

Or deliver to and receipt at:
Department of Labor and Industries
7273 Linderson Way S.E.
Tumwater, Washington 98501

Filing is complete upon deposit in the United States
mail, properly addressed, postage prepaid, or personal ser-
vice.

First full training cycle: A full training cycle begins
with the registration of the first apprentice and continues for
one calendar year regardless of completion, cancellation
and/or suspension of the apprentice.

Individual agreement: A written agreement between an
apprentice and/or trainee and either the apprentice's employer
or an apprenticeship committee acting as agent for the
employer.

Industry-wide standards: The current, acceptable prac-
tices, including technological advancements, being used in
the different occupations.

Journey level: An individual ((whe-has)) having suffi-
cient skills and knowledge of an occupation((;-either-threugh

formal-apprenticeship-trainingor-throughpractical-en-the-
job-werk-experienee;)) to be recognized by a state or federal

registration agency and/or an industry as being fully qualified
to perform the ((wetk-efthe)) occupation. An individual can
be fully qualified either through formal apprenticeship train-
ing or practical on-the-job work experience ((mustbe)) equal
to or greater than the term of apprentlceshlp

On-the-job training program: A program that is set up
in the same manner as an apprenticeship program with any
exceptions authorized by the WSATC and as further

described in WAC ((296-05-3+H-

. . :
bus‘;*ess b*e“gght beforethe WSAT ez (e;aﬁ’ples *?35 nelude

to-the standards: and-(3) Appeals))) 296-05-013.

((Prebatien)) Probationary period: (((1)) A period of
time during which the apprentice has not yet reached full sta-

Washington state unified business identifier (UBI) number
employing an apprentice ((whether-ernetsuchperseneor
e - coshi 4

[135]

tus or is subject to corrective action.
(a) Initial probationary period: A period of time ((reasen-
able)) in relation to the full apprenticeship term, with full

Proposed
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credit given for such period toward completion of apprentice-

ship((-TFhe-initial probatienary-period)), which cannot exceed

twenty percent of the apprenticeship term ((efthe-pregram)),
or one year from the date of registration, whichever is shorter.

Apprentices within the initial probationary ((apprentiees-are

tiees)) period may not file apprenticeship complaints with the

Washington State Register, Issue 18-11

the apprentice with knowledge of the theoretical and techni-
cal subjects related to the apprentice's occupation. ((Steh

hsﬁ.ﬂl E]f iﬁftsltm:} EIE”EES. of 55; E’HEEF Elﬁf Eﬁ;i EE”;ES ]E;f
study-approved-by-theregistrationageney:)) It may be pro-
vided in any form approved in advance by the WSATC.
Apprentices must receive not less than one hundred forty-

program sponsor. Apprentices transferring from another pro-

four hours of RSI per program year.

gram are not subject to additional initial probationary peri-
ods.

((&))) (b) Disciplinary probationary period: A period of
time ((assessed-when)) after the initial probationary period
during which the apprentice's progress is not satisfactory.
((Puring-this-time)) The program sponsor may withhold peri-
odic wage advancements, suspend or cancel the apprentice-
ship agreement, or take further disciplinary action. Appren-

tices subject to a disciplinary ((prebatienmayenlybe

assessed-after-the-initial probationis-completedDuring the
e ion, . )

Eisslﬂl‘ﬂ“fgj lﬁﬁ“ o the ,“ff“f.mss h.i Sl thli “!g;;; tEﬁSE an

deseribedin-WAC296-05-009))) probationary period may

file complaints with the program sponsor.

Provisional registration: ((fhe-ene-year)) Initial one-
year approval of ((mewly)) a registered program((s—t—hafe
meet)) meeting the required standards for ((pregram)) regis-
tration((;after-which-the-pregram-appreval)). After one year,
the provisional registration may be made permanent((;)) or
continued as provisional through the first full training

((eye}e#tefm)) cycle, or rescinded following a compliance
review ((by-the-apprenticeship-seetion-ef the-department)).
RCW: ((Fhe)) Revised Code of Washington.
Registration: (((H—Fer—the—purpeses—of—an)) Both
apprenticeship agreements and apprenticeship program stan-
dards are registered.

(a) Apprenticeship agreement ((means)) registration:

The acceptance and recording of an ((apprenticeship)) agree-
ment by the apprenticeship section of the department of labor

and industries as evidence of the apprentice's participation in
a particular registered apprenticeship program.

(> Ferthepurpeses—of-an)) (b) Apprenticeship pro-
gram ((means-the-aceeptanee)) registration: The approval and
recording of ((sueh)) the program standards by the WSATC

and the apprenticeship section ((efthe-department-eflaber
industries. o the basi tord , )

ments-of- the-department-for-approval-ef suchprogram-

Apprevalis-evidenced-by-a-eertifieate-of registration-or-other
writtenindieia)) as meeting the basic standards and require-
ments for such approval.

Registration agency: The apprenticeship section of the
((Washingten-state)) department of labor and industries ((is))
responsible for registering apprenticeship programs and
apprentices((3)), providing technical assistance((;)), and con-
ducting reviews for compliance with ((29-CFR-parts29-and
30;)) chapter((s)) 49.04 RCW and ((296-05-W-AL)) these
rules.

(Regular—quarterly—meeting:A—public-meeting held
quarterly by-the WSATCas-deseribedin-WALC296-05-200:))

Related/supplemental instruction (RSI): An orga-
nized and systematic form of instruction designed to provide
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Secretary: The individual appointed by the director of
the department according to RCW 49.04.030.

((Speetal-meeting:-A—publie-meetingof thecouneil-as
deseribedin-WALC296-05-203-))

Sponsor: Any person, firm, association, committee, or
organization operating as an apprenticeship and training pro-
gram and in whose name the program is registered ((eris-te
beregistered)).

Standards: ((Is)) A written agreement containing spe-
cific provisions for operation and administration of the
apprenticeship program and all terms and conditions for the
qualifications, recruitment, selection, employment, and train-
ing of apprentices, as further defined in WAC ((296-05-316))
296-05-015.

Supervision: The necessary education, assistance, and
control provided by a journey-level employee ((thatis)) to an
apprentice. Apprentices must be supervised by a journey-
level worker on the same job site at least seventy-five percent
of each working day, unless otherwise approved by the
WSATC.

Supervisor: The individual appointed by the director of
the department ((aeeerdingte-REW-49-04-030)) who acts as
the secretary of the WSATC. ((Where)) When these rules
((indieate)) create a duty of the supervisor or secretary of the
WSATC, the supervisor may designate ((a)) department of
labor and industries' employees to assist in the performance
of those duties subject to the supervisor's oversight and direc-
tion.

Trainee: An individual enrolled in an on-the-job train-
ing program, but who is not registered with ((%he—supemsef
aecordingto-WALC296-05-311)) a sponsor in an approved
apprenticeship program under chapter 49.04 RCW and these
rules.

Training agent: Employer of registered apprentices
approved by the program sponsor to furmsh on-the-job train-
ing ((

dards—whe-agreesto-employ registered-apprenticesin-that
wotkpreeess)). The training agent shall use only registered
apprentices to perform ((the)) work processes ((efthe)) in

accordance with approved program standards.

Training agreement: A written agreement between a
training agent and a program sponsor ((that-eentains)) con-
taining the provisions of the apprenticeship program applica-
ble to the training agent and the duties of the training agent in
providing on-the-job training.

Transfer: A shift of apprenticeship registration from
one sponsor to another ((where-thereis)) with a written agree-
ment between the apprentice and the affected apprenticeship
committees or program sponsors.

WAC: ((Fhe)) Washington Administrative Code.
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WSATC: ((Fhe)) Washington state apprenticeship and
training council.

Reviser's note: The typographical error in the above section occurred
in the copy filed by the agency and appears in the Register pursuant to the
requirements of RCW 34.08.040.

AMENDATORY SECTION (Amending WSR 13-03-127,

filed 1/22/13, effective 3/1/13)
WAC 296-05-005 ((Rule-developments)) WSATC

offlcers.. members. and admmlstrator duties. ((61—)—1-&

WSR 18-11-112

NT— .
i i ) (1) Offi-

Or—ematladdress:—apprentice@ Nl wagov
cers: The WSATC shall have three officers. The chair and
vice chair shall be elected by majority vote of the WSATC
members present. Election takes place in odd-numbered
years at the regular quarterly meeting in April. Once elected,
officers remain in office for a term of two years, until the suc-
cessor is elected, or until resignation, incapacitation, or death.
Officers follow Robert's Rules of Order to conduct meetings.
Officers may have other powers and duties as provided in
these rules and by law. The secretary, chair, and vice chair are
required officers, as described in chapter 49.04 RCW and
these rules:

(a) Secretary: The supervisor of the apprenticeship sec-
tion of the department of labor and industries is the secretary
of the WSATC. The secretary, with the assistance of a
recording secretary, takes minutes of all special and regular
meetings. Minutes are kept in the supervisor's office.

(b) Chair: The presiding officer at all meetings. The chair
may vote on and participate in discussion about all matters
before the WSATC as a regular member.

(c) Vice chair: Presides over meetings in the absence of
the chair. Holds all the powers of the chair when the chair is
absent.

(2) Members: WSATC members are appointed for three-
year terms and remain on the council until replaced by a qual-
ified successor. When vacancies occur, vacancies must be
filled.

(a) Voting members: The director of the department of
labor and industries appoints three voting members from
employer organizations, three voting members from
employee organizations, and a public member.

(b) Nonvoting members: The WSATC may also include
members who may participate in discussion of matters before
the WSATC, but they may not vote.

(3) Administrator: The supervisor serves as the WSATC

administrator and is the supervisor of the apprenticeship sec-
tion of the department of labor and industries.

(4) All amendments to this chapter must be developed
and adopted according to the provisions of chapter 49.04
RCW, Apprenticeship Act; chapter 34.05 RCW, Administra-
tive Procedure Act; and Executive Order 97-02. All proposed
amendments to these rules must be approved by a two-thirds
majority vote of regular WSATC members before they are
published for public hearing. All WSATC members, the
apprenticeship supervisor, committees and any other inter-
ested parties must be promptly notified, in writing, of any
proposed rule amendments, public hearings on proposed rule
amendments and new rule adoptions.

AMENDATORY SECTION (Amending WSR 14-23-065,
filed 11/18/14, effective 12/19/14)

WAC 296-05-007 ((Rules-ofproeedure:)) Duties of
he apprenticeship supervisor. ((Al-hearings-and-adjudiea-
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WSATC s adind: itsolt :

s within od by RCW-34.05.542. the di
tor's-deeiston-isfinal-and-binding-en-allparties:)) (1) In addi-
tion to serving as the WSATC administrator, the duties of the
supervisor and their designee may include, but are not limited

to:
(a) Conducting compliance reviews of apprenticeship

programs;
(b) Notifying the program sponsor when there is a find-

Washington State Register, Issue 18-11

(d) Assisting in resolving complaints against apprentice-

ship programs, committees. and entities administering agree-
ments;

(e) Recommending sanctions against programs, commit-
tees, and entities administering agreements.

(2) The apprenticeship supervisor provides general
information and assistance about apprenticeships and train-
ing programs to interested parties.

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-008 ((Preeessfor-objeetions-to-appren-
tieeship-program-standards:)) Meetings and adjudicative
proceedlngs ((H&%ﬁa—eempet&er—ebjeets—te—&te—pfepesed

tien-)) (1) Regular meetings: Convened on the third Thursday

of January, April, July, and October, held at locations within
Washington, and open to the general public. Members of the
public cannot be required to register their name, give any
information, or fulfill any condition prior to attending council
meetings. All council meetings must be conducted according
to the provisions of chapter 42.30 RCW, Open Public Meet-

ings Act and chapter 34.05 RCW, Administrative Procedure
Act.

(a) Notice of regular meetings: The supervisor must dis-
tribute notice not later than thirty calendar days prior to the
meeting date to anyone who has requested notice of the regu-

ing that a program is not in compliance with required stan-

lar meetings.

dards;
(¢) Investigating complaints from individual appren-

(b) The supervisor must send notices to all WSATC
members, including ex officio members, and approved pro-

tices:

Proposed [138]

gram Sponsors.



Washington State Register, Issue 18-11

(c) The following WSATC activities must take place in
open public meetings:

(i) All transactions of official business;

(ii) All commitments or promises;

(1i1) All collective discussions;

(iv) All collective decisions; and

(v) All council actions.

d) The approval or disapproval of committee programs
plant programs, or amendments to those programs can only
occur at regular quarterly meetings unless the council is
responding to a court mandate, which can occur at a special
meeting.

(2) Special meetings: Called at the request of the chair or
by a majority of the WSATC members, and open to the gen-

eral public.
(a) Procedure for special meetings: To call a special

meeting, the calling members must:

(1) Mail a written notice with the date, time, and location
of the meeting that specifies the business to be transacted at
the meeting, either personally or by mail, at least seven calen-
dar days before the specified date of the meeting, to each
member of the WSATC, all approved program sponsors, and
those who have requested prior notice of special meetings.

(i1) Waiver: The notice requirements to WSATC mem-
bers may be waived in writing at or prior to the meeting, but
all members must agree to waive notice and file the waiver
with the supervisor.

(b) Content of special meetings: The subject matter of
the special meeting must not exceed the scope of the written
notice. If the WSATC takes action on a matter exceeding the
scope of the written notice, the action is not final even if the
members waive notice.

(c) Special meetings for rule changes: To call a special
meeting to consider rule changes. the WSATC must:

(1) Mail a written notice with the date, time, and location
of the meeting that specifies the rules to be changed at the

meeting, either personally or by mail, at least twenty calendar
days before the meeting.

(i1) Waiver: The notice requirements may not be waived
for special meetings when rule changes are contemplated.

(3) Registered apprenticeship standards actions: When a
party requests specific action from the WSATC related to
apprenticeship standards, such request must:

(a) Be in writing; and

(b) Signed by the committee's elected chair and secre-
tary, or by an authorized signer approved by the petitioning
Sponsor;

(c) Sent to the apprenticeship supervisor at least forty-
five days prior to the date of the regular quarterly meeting.

Requests that are untimely are deferred to the next quar-
terly meeting.

(4) Other actions: When a party requests specific action
or consideration from the WSATC on other issues, such
requests must:

(a) Be in writing; and

(b) Sent to the apprenticeship supervisor at least fifteen
business days prior to the date of the regular quarterly meet-
ing.

Requests that are untimely are deferred to the next quar-
terly meeting unless waived by the supervisor.
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(5) Voting: All council members, except ex officio mem-
bers, appointed by the director of the department of labor and
industries are voting members of the council.

(a) A quorum is two-thirds of the WSATC members
entitled to vote.

(b) The chair shall establish a standing tie-breaker com-
mittee comprised of three WSATC members entitled to vote:

(i) An employer representative;

(ii) An employee representative; and

(iii) A public member.

¢) The apprenticeship supervisor or designee shall act as
secretary to the tie-breaker committee and furnish all infor-
mation necessary for a decision.

(d) In case of a tie vote on any proposed standards
brought before the WSATC, the tie-breaker committee shall
meet or confer, review the record, and render a decision
within thirty calendar days.

(6) Adjudicative proceedings: All hearings and adjudica-

tion, under chapter 49.04 RCW and these rules, shall be con-
ducted according to chapters 34.05 RCW and 10-08 WAC.

The chair (or designee) is the presiding officer for adjudica-
tive proceedings held before the WSATC. The WSATC may
either adjudicate matter(s) itself, or refer matter(s) to the
office of administrative hearings for initial adjudication.

If the initial adjudication is before the WSATC, the
WSATC will enter a final order. If the initial adjudication is
held at the office of administrative hearings, the administra-
tive hearings judge shall issue an initial order. The WSATC,
upon review of the initial order shall enter the final order. An
initial order shall become final without further WSATC
action five business days after the next regular quarterly
meeting unless:

(a) The WSATC upon its own motion determines that
the initial order should be reviewed; or

(b) A party to the proceedings files a petition for review
of the initial order.

(7) Final WSATC orders or decisions affecting registra-
tion and oversight of apprenticeship programs and agree-
ments for federal purposes may be appealed within thirty cal-
endar days to the director of the department pursuant to the
following:

(a) An appellant must file with the director an original
and four copies of the notice of appeal.

(i) The notice of appeal must specify findings and con-
clusions at issue in the appeal;

(ii) The director or designee shall serve notice of receipt
of the appeal, including copies of the appeal on all parties
within five business days from date of receipt;

(ii1) The respondent parties may file with the director or
designee written arguments within thirty calendar days after
the date the notice of receipt of appeal was served upon them.

(b) The director or designee shall review the record in
accordance with the Administrative Procedure Act, chapter
34.05 RCW. The director or designee shall issue a final deci-
sion affirming, modifying, or reversing the WSATC final
order or decision or may remand the matter to the WSATC
for further proceedings.

(c) With respect to cancellation of programs only, any
aggrieved party may appeal, for federal purposes, a final
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decision by the director (or director's designee) by following
the procedures in 29 C.F.R. 29.8(b)(5).

(d) Any aggrieved party may appeal the final decision to
superior court pursuant to chapter 34.05 RCW. If no party
appeals within the period set by RCW 34.05.542, the direc-
tor's decision is final and binding on all parties.

(8) Limitations: Nothing in this part or in any apprentice-
ship agreement will operate to invalidate:

(a) Any apprenticeship provision in any collective bar-
gaining agreement between employers and employees estab-
lishing higher apprenticeship standards; or

(b) Any special provision for veterans, minority person,
or women in the standards, apprentice qualifications or oper-
ation of the program, or in the apprenticeship agreement,
which is not otherwise prohibited by law, executive order, or
authorized regulation.

(9) Retroactivity: The WSATC may make any action or
decision which it takes retroactive to the date of the previous
business session.

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-009 ((Complaintreview—proeedures:))

Apprenticeship committees—Composition., duties,

responsibilities, and standards. ((Haleecal-committeeor

Proposed
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. | o
The_chai g - he deei Py forthe WSATC.)) (1) A
sponsoring apprenticeship committee is responsible for the

day-to-day operations of the apprenticeship and training pro-
gram and operating the program consistent with the standards

of the WSATC. Committees may be either:

(a) Group: Representing more than one employer or
employer association; or

(b) Individual: Representing an individual employer.

(2) An apprenticeship committee consists of at least four
but not more than twelve members, of an equal number of
management and worker representatives, and may be either:

(a) Joint: Composed of an equal number of representa-
tives of the employer(s) and of the employees represented by

a bona fide collective bargaining agent(s); or

(b) Nonjoint: Composed of an equal number of employer
and employee representatives but does not have a bona fide
collective bargaining agent as a participant.

(3) Apprenticeship committee members must:

(a) At least fifty percent of the members must hold jour-
ney-level status, or greater, in their specific occupation when
representing one occupation;

(b) Be qualified by education and experience in the areas
the committee represents and able to represent the interests of
the multiple occupations when representing multiple occupa-
tions;
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¢) Familiar with the applicable apprenticeship stan-
dards.

(4) In order to be considered for approval by the
WSATC, a sponsoring apprenticeship committee must

WSR 18-11-112

quarterly meeting, the proposed committee and/or standards
will be considered by the WSATC. The WSATC will

approve provided the sponsor accepts changes recommended
by the WSATC, or disapprove.

ensure as follows for:

(a) Employers: That signing a collective bargaining

agreement as a condition of participation in an apprenticeship
program is not required; and that a request for approved train-

ing agent status requires compliance with WSATC approved

At the regular quarterly meeting, the WSATC will allow

changes to correct clerical errors. The addition of standard
language will be allowed if authorized representatives of the

sponsor are present and authorized to accept changes. At the
regular quarterly meeting, the WSATC will not accept

agreements and all federal and state apprenticeship rules and
standards.

(b) Apprentices: That apprentices work only for
approved training agents.

(c) Program sponsors: That training agent agreements

are approved and signed; that copies of agreements and lists

of approved employers/training agents are furnished to the
department within thirty calendar days of approval; and that
when training agent agreements are rescinded, notice is sent
to the department within thirty calendar days.

(5) An apprenticeship committee must offer apprentice-
ship and training opportunities on an equal basis to all eligi-
ble apprentices and employers, unless the committee rep-
resents individual or plant programs. If an existing group
committee fails to do so, the WSATC may take action to
ensure compliance with chapter 49.04 RCW and these rules.

(6) Apprenticeship committees must meet at least three
times per year and elect a chair and secretary to conduct and
record meetings. Records of meetings must be kept and for-
warded to the department.

AMENDATORY SECTION (Amending WSR 01-22-053,
filed 10/31/01, effective 1/17/02)

WAC 296-05-011 ((Complianeereviews:)) Appren-
ticeship and training programs—Approval, registration,
and objections. (((H)-Thepurpese-of acomplianeereviewis

T Loeriodical ) eoshi

b)-Provid ot | o
achieving-eomplianee:)) (1) The WSATC approves and reg-
isters apprenticeship and training programs. At the regular

changes to the format, language, or provisions of the submit-
ted program standards which are not reasonably consistent

with previously approved program standards.

(a) Approval: The WSATC may approve an apprentice-
ship program when:

i) If applicable, an apprenticeship and training commit-

tee is organized consistent with WAC 296-05-009;

(ii) Standards are proposed by the committee consistent
with WAC 296-05-015;

(ii1) Standards are presented to the WSATC consistent
with WAC 296-05-008;

(b) The WSATC approves the following types of appren-
ticeship and training programs:

(i) Group joint: Sponsored by both a group of employers
and a labor organization with an equal number of representa-
tives from workers and management on the apprenticeship
and training committee.

(i) Individual joint: Sponsored by an individual
employer and a labor organization with an equal number of
representatives from workers and management on the
apprenticeship and training committee.

(iii) Group nonjoint: A program sponsored only by an
employer association and administered only by the employer
association.

(iv) Individual nonjoint: A program sponsored and
administered by an individual employer with no labor organi-
zation.

(v) Group waiver: A program sponsored by an employer

association and a labor organization but one group waives
participation in administering the program.

(vi) Individual waiver: A program sponsored by an indi-
vidual person or plant and a labor organization, but one party

waives participation in administering the program.
(vii) Plant: A program sponsored by the owner of a plant

or plants at a particular location or locations. Plant programs
are administered in accordance with chapter 49.04 RCW and
these rules.

(c) Registration: If a program is approved., it is registered
with the WSATC. An initial registration is provisional and
lasts one year.

(i) If a program is not approved, the department will
inform the sponsor in writing and explain the reasons for
denying approval.

(i) If a program is not initially approved, the WSATC
may ask a sponsor to modify the program. The program may
be approved with modifications.

(d) Waiver: A party may seek to waive labor union par-
ticipation in administering a program when apprentices will
be union members.

(1) If a program includes labor union participation, the
program sponsor must obtain a written statement, known as a

Proposed
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"no objection" statement, from the union in support of the

program.

(i) When a labor union chooses not to participate in
administering the program, the employer or employers' asso-
ciation must furnish copies of the registration application and
the proposed program standards to the union serving as the

collective bargaining agent of the employees to be trained.

Before taking a final action on the application, the supervisor
must give the union forty-five calendar days to respond

before final action is taken on the registration.

(iii) If the union fails to comment within forty-five days,
it will have waived its right to participate in the program and
the supervisor will grant the waiver.

(e) Nonjoint and waiver committees - Additional
requirements.

The WSATC shall only recognize nonjoint and
waiver standards for a specific occupation or directly related
occupations.

(i1) When multiple related occupations are approved on a
single standard, each occupation shall be considered as an
individual standard.

(iii) Unrelated occupations shall be submitted under sep-
arate standards.

(f) Related/supplemental instruction: The WSATC may
approve apprentice related/supplemental instruction for
apprenticeable occupations based on recommendations from
the state board for community and technical colleges. Pro-
gram sponsors may allow credit for previously completed
related/supplemental instruction under WAC 296-05-015
an.

(2) Objections: If a competitor objects to the proposed
standards, proposed amendments to existing standards, or ini-
tial committee, the competitor must:

(a) Provide timely and specific objections in writing to
the apprenticeship supervisor twenty calendar days prior to
the next regular quarterly WSATC meeting on a form pro-
vided by the department;

(b) Upon receipt of a competitor's objections, the appren-
ticeship supervisor notifies the program sponsor within two
business days and forwards the matter to the WSATC.

(c) The WSATC may adjudicate the matter itself or refer

the matter to the office of administrative hearings for initial
adjudication:

(1) If the WSATC decides to adjudicate all or part of the
objections to the apprenticeship program standards, a hearing
on the objections shall take place at the regular quarterly
WSATC meeting or at a special WSATC meeting convened
for purposes of hearing the objections. The department shall

notify the competitor making the objections and the program
sponsor that the objection is on the agenda for consideration

and shall give its recommendation ten calendar days prior to
the WSATC meeting.

(ii) If the WSATC decides to refer all or part of the

objections to the office of administrative hearings, the
WSATC shall identify the specific matters on which the
WSATC is requesting the office of administrative hearings
provide findings and conclusions for the initial order.

(d) The department may attempt to facilitate a resolution
to any objections during the process identified in this section.

Proposed
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(3) Reciprocity: The WSATC may recognize out-of-
state apprenticeship programs when:

(a) The program complies with federal requirements; or

(b) The program is recognized by a recognized state
apprenticeship agency; and

(¢) The program sponsor agrees to comply with Wash-
ington wage and hour laws: and

(d) The program sponsor asks for recognition from the
WSATC.

The WSATC may revoke reciprocity agreements at any
time.

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-013 ((Sanetions—fornoneomplinnee:))
On the-lob training programs ((JEhe—WLSA—'PGts—fespeﬂst-

ofthe-department-oflaber-and-industries:)) (1) An on-the-job

training program involves two thousand or fewer hours of
employment in an occupation for which there is no registered

apprenticeship program established in accordance with these
rules.

(2) On-the-job training programs may be established in
accordance with these rules.

(3) The supervisor of apprenticeship may approve on-

the-job training programs. The WSATC may review the
supervisor's approval, or make exceptions to these rules for

on-the-job training programs.

AMENDATORY SECTION (Amending WSR 11-23-138,

filed 11/22/11, effective 12/31/11)
WAC 296-05-015 ((Peeisions-against-training-nagent

for—~violatingratiostupervisionanditor-approved-work
proeess-reqiirements:)) pprentlceshlp program stan-
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publie-works-contract; or to-have abid accepted-The super ‘.)*)

Apprenticeship program standards govern apprenticeship

WSR 18-11-112

standards when standards meet or exceed the minimum num-
ber of hours approved by the United States Department of
Labor in the trade or occupation, if approval has been made.
If not, the WSATC may use its discretion to determine
whether standards are reasonably consistent with existing
standards.

All apprenticeship agreements must comply with the
approved program standards, chapter 49.04 RCW, and these
rules. The standards of apprenticeship agreements must
include the following:

(1) A statement of the occupation to be taught and the
required hours for completion of apprenticeship which must

not be less than two thousand hours of reasonably continuous
employment.

(2) A statement identifying the program sponsor, estab-
lishing the apprenticeship committee and enumerating the

sponsor's and committee's duties and responsibilities. This
statement must include provisions to:

(a) Elect a chair and a secretary from employer and
employee representatives of the committee;

Exception:

(b) Convene at least three annual regular meetings of the

program sponsor and apprenticeship committee. The meet-
ings shall be attended by a quorum of committee members (as

defined in the approved program standards), be documented
with minutes which must be periodically submitted to the
department and made available to the WSATC upon request.
Disciplinary action may only be taken at a face-to-face meet-
ing;

(c) Explain the program sponsor's request for apprentices
in the area covered by the apprenticeship standards estab-
lished under these rules and a plan to include reasonable con-
tinuous employment;

(d) Establish minimum standards of education and
skilled occupational experience required of apprentices;

(e) Rotate apprentices in the various processes of the
skilled occupation to assure a well-rounded, competent
worker;

(f) Determine the adequacy of an employer to furnish
proper on-the-job training in accordance with the provisions
of the approved standards;

Exception:

This provision is not necessary for a plant program.

This does not apply to plant programs.

(2) Recommend competent instructors as defined in
WAC 296-05-003 and related/supplemental instruction in
accordance with state board for community and technical col-
lege requirements;

(h) Coordinate related/supplemental instruction with on-
the-job work experience;

(1) Hear and adjust all complaints of violations of
apprenticeship agreements;

(1) Adopt, as necessary. program rules to administer the

apprenticeship program in compliance with its standards,

agreements between a program sponsor and an individual

chapter 49.04 RCW, and these rules;

apprentice and define the term of the apprenticeship. The

WSATC develops, administers, and enforces apprenticeship
program standards, which are incorporated into apprentice-

(k) Periodically review and evaluate apprentices before
advancement to the apprentice's next wage progression
period;

ship agreements. Proposed standards must be reasonably
consistent with existing standards in the trade or occupation.
Proposed standards are reasonably consistent with existing

(1) Maintain apprenticeship records and records of the

administrative program as may be required by the WSATC,
chapter 49.04 RCW, and these rules (see WAC 296-05-100).

Proposed
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(3) The following Equal Employment Opportunity
Pledge:

l

'The recruitment, selection, employment and training of
apprentices during their apprenticeship shall be without dis-

crimination because of race, sex (including pregnancy and
gender identity), sexual orientation, color, religion, national
origin, age, genetic information, disability or as otherwise
specified by law. The sponsor shall take positive action to
provide equal opportunity in apprenticeship and will operate
the apprenticeship program as required by the rules of the

Washington State Apprenticeship and Training Council and
Title 29, Part 30 of the Code of Federal Regulations."

(4) When applicable, an equal employment opportunity
plan and selection procedures.

(5) A numeric ratio of apprentices to journey-level work-
ers may not exceed one apprentice per journey-level worker.

It must be consistent with proper supervision, training, safety,
continuity of employment, and applicable provisions in a col-
lective bargaining agreement, if any. The ratio must be

described in the program standards and shall be specific and
clear as to application in terms of job site, work group,

department, or plant. An exception to this requirement may

Washington State Register, Issue 18-11

(10) A provision for the timely notice to the department
of all requests for disposition or modification of apprentice-
ship agreements including: Certificate of completion; addi-
tional credit; suspension; military service; reinstatement;
cancellation; and corrections.

(11) A provision for granting of advanced standing or
credit for demonstrated competency, acquired experience,
and:

(a) In licensed trades regulated by electrical, plumbing,
and elevator programs at the department, apprenticeship
sponsors may give advanced credit or grant hours to appren-
tices only up to the hours that have been approved by the
appropriate licensing entity prior to the sponsor granting
credit to the registered apprentice. Programs are not required
to use all hours granted by the regulatory section of the
department.

(b) All apprenticeship programs need to ensure that a fair
and equitable process is applied to apprentices seeking
advanced standing or credit.

(12) A provision for the transfer of an apprentice from

one training agent to another training agent of the sponsor in
order to provide to the extent possible, continuous employ-

be granted by the WSATC.
(6) A statement of the related/supplemental instruction
including content, format, and hours of study per year.

ment and diversity of training experiences for apprentices.
(13) A provision for the amendment of the standards or

deregistration of the program. This provision must comply

Related/supplemental instruction shall not be less than one

with chapter 49.04 RCW, these rules, and WSATC policies

hundred forty-four hours per year and shall be defined in the
standards per:
(a) Twelve-month period from date of registration; or
(b) Defined twelve-month school year; or

(c) Two thousand hours of on-the-job training.

If a sponsor does not prescribe hours of study, the
WSATC shall adopt (a) of this subsection for compliance
purposes.

(7) An attendance policy which includes the following
provisions:

(a) If the apprentice fails to fulfill the related/supplemen-
tal instruction obligations, the sponsor may withhold the
apprentice's periodic wage advancement, suspend or cancel
the apprenticeship agreement.

(b) That time spent in related/supplemental instruction
classes shall not be considered as hours of work and the
apprentice is not required to be paid for the classroom time.

(c) That all hours of actual attendance by the apprentice
in related/supplemental instruction classes must be reported
to the department on a quarterly basis.

(d) That the hours reported to the department will clearly
identify unpaid, supervised related/supplemental instruction
time versus paid or unsupervised time for industrial insurance
purposes.

(8) A provision to ensure that the sponsor provides for
instruction of the apprentice during the apprentice's related/
supplemental instruction in safe and healthful work practices
in compliance with the Washington Industrial Safety and
Health Act, and applicable federal and state regulations.

(9) A provision for a formal agreement between the
apprentice and the sponsor and for registering that agreement
with the supervisor.
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and procedures.

(14) An apprenticeship appeal procedure in compliance
with chapters 49.04 and 34.05 RCW, and these rules.

(15) A statement of the processes within the occupation
in which the apprentice is to be taught and the approximate
amount of time to be spent at each process.

(16) A statement of the number of hours to be spent by
the apprentice in work and the number of hours to be spent in
related/supplemental instruction. For competency based and
hybrid models, the program standards must address how on-
the-job learning will be integrated into the program, describe
competencies, and identify an appropriate means of testing
and evaluation for such competencies.

(17) A statement of the minimum qualifications for per-
sons entering the apprenticeship program including the age of
the apprentice which may not be less than sixteen years of

age.

Note: Seventeen years is the minimum age allowed for applicants
registering in building and construction trade occupations. All
exceptions to minimum qualifications, if any, must be clearly

stated and applied in a nondiscriminatory manner.

(18) Provision that the services of the supervisor and the
WSATC may be utilized for consultation regarding the settle-
ment of differences arising out of the apprenticeship agree-
ment where such differences cannot be adjusted locally or as
required by the established apprenticeship standards proce-
dure.

(19) Provision that if an individual training agent is

unable to fulfill its obligation under the apprenticeship agree-
ment, it will transfer the obligation to the program sponsor.

(20) Such additional standards as may be prescribed in
accordance with the provisions of this chapter.
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(21) Disciplinary procedures and criteria for apprentices.

WSR 18-11-112

an appropriate means of testing and evaluation for such com-

The procedures may include a committee-imposed disci-
plinary probation during which the committee may according
to expressed criteria:

(a) Withhold periodic wage advancements;

(b) Suspend or cancel the apprenticeship agreement;

(c) Take further disciplinary action; or

(d) The disciplinary procedures must include a notice to
the apprentice that the apprentice has the right to file an
appeal of the committee's action to the WSATC.

(22) A provision for an initial probation period. The ini-
tial probationary period must be expressed in hours of
employment. During the initial probationary period, the
apprenticeship agreement may be terminated by the sponsor
or the apprentice without a hearing or stated cause.

(23) Provisions prohibiting discrimination on the race,
sex (including pregnancy and gender identity), sexual orien-

tation, color, religion, national origin, age, genetic informa-
tion, disability or as otherwise specified by law during all
phases of apprenticeship.

(24) Provisions to ensure that local committee rules and
regulations be consistent with these rules and the applicable
apprenticeship agreement.

25) Provisions to ensure any proposed standards for
apprenticeship are reasonably consistent with any standards
for apprenticeship already approved by the WSATC for the
industry occupation in question. The goal is to achieve gen-
eral statewide uniformity of standards in each industry occu-
pation. Proposed standards for a new program shall be con-

sidered consistent if they are equal to or exceed the minimum
number of hours approved by the United States Department

of Labor, Employment and Training Administration, Office
of Apprenticeship for a given occupation. If the United States

Department of Labor has not established a minimum number
of hours for an occupation, the WSATC may utilize its dis-
cretion to determine the minimum number of hours that must
be achieved. In addition, the course content and delivery
method must be designed to achieve reasonably consistent

skills as existing standards within the state for that industry
occupation.

(26) A provision to ensure progressively increasing
wage scales based on specified percentages of journey-level
wage. Sponsors must submit the journey-level wage at least
annually or whenever changed to the department. Wage
reports may be submitted on a form provided by the depart-
ment.

27) A sample apprenticeship agreement and a standard
form for program standards are available from the supervisor.

(28) An apprenticeship term may be:

(a) Time-based: Measured by skill acquisition. The

petencies; or
(c) Hybrid: The apprentice acquires skills through a

combination of specified minimum number of hours of on-
the-job learning and the successful demonstration of compe-

tency as described in a work process schedule.

(PARFA—WSATFCMEMBERS—COMPOSTHON:-
O CEERS;ANDBUHES))

AMENDATORY SECTION (Amending WSR 13-03-127,
filed 1/22/13, effective 3/1/13)

WAC 296-05-100 Records required by the WSATC

((ee-lfn-pes-i-t-ieﬂ)).. ((H—)—"Phe—d&eeter—ef—t—he—depafﬁﬁeﬁ%

it-shahbefitledfor -t} M ; 4l
vaeated-term-)) (1) Program sponsors must keep adequate
records including, but not limited to, the following:

(a) Selection of applicants:

(i) A summary of the qualifications of each applicant;

(ii) The basis for evaluation and for selection or rejection
of each applicant;

(iii) The records pertaining to the interviews of appli-

cants; and
iv) The original application for each applicant.

(b) Operation of the apprenticeship program:

(1) On-the-job training assignments;

(ii) Promotion, demotion, layoff, or termination;

(iii) Rates of pay or other forms of compensation or con-
ditions of work;

(iv) Hours of training provided on-the-job by work pro-
cess and in related/supplemental instruction in accordance to
the sponsor's approved plan;

(v) Signed and approved training agency agreement
forms; and

(vi) Any other records needed by the WSATC to deter-
mine compliance with these rules.

(2) Equal employment opportunity plans:

(a) A copy of the program's complete equal employment
opportunity plan. All data and analysis made to determine

apprentice must complete at least two thousand hours of on-

enrollment deficiencies;

the-job learning as described in a work process schedule; or
(b) Competency-based: The apprentice successfully
demonstrates acquired skills and knowledge, as verified by

the program sponsor. Programs utilizing this approach must
still require apprentices to complete an on-the-job learning

component of registered apprenticeship. The program stan-

(b) Evidence that equal employment opportunity plans
are reviewed on an annual basis; and

(¢) Evidence that equal employment opportunity plans,
goals, and timetables are updated when necessary.

(3) Documentation necessary to establish a sponsor's
good faith effort in implementing its equal employment

dards must address how on-the-job learning will be inte-
grated into the program, describe competencies. and identify
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(a) Who was contacted;

Proposed
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(b) When the contacts were made;

(c) Where the contacts occurred;

(d) How the contacts were made; and

(e) The content of each contact.

4) Qualification standards: Evidence that the sponsor's

qualification standards meet the requirements of WAC 296-
05-015.

Program sponsors must keep adequate records related to
operations of the apprenticeship program including, but not
limited to, records reflecting selection of applicants, equal
employment opportunity plans and implementation of plans
for a minimum of five years. Program sponsors must provide
access to records when requested by the WSATC or the
apprenticeship supervisor.

AMENDATORY SECTION (Amending WSR 01-22-055,
filed 10/31/01, effective 1/17/02)

WAC 296-05-103 ((Offieers:)) Apprenticeship agree-
ments. ((H&—Te«eawetﬁ—the—buﬁﬂess—ef—%he—\&s%%aﬂd—te

. ation_T) . : - coshin chall
the-seeretary-of the- WSATEC:)) (1) Individual apprentices
enter into apprenticeship agreements with the program spon-
sor. Agreements must be filed with the apprenticeship super-
visor. The apprenticeship supervisor approves and registers
the agreements.

(2) The WSATC recognizes apprenticeship agreements
as follows:

(a) Between an employer association and an employee
organization;

(b) Between an individual employer and an employee
organization;

(c) Between an individual apprentice and an apprentice-
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inRobert's Riles—of-Orders)) (1) Except as’ provided other-

wise by federal or state law, the apprentice must complete the
initial probationary period in order to be eligible to appeal the
program sponsor's decision on a complaint.

(2) Complaints involving matters covered by a collective

bargaining agreement are not subject to the complaint proce-
dures in this section.

(3) Complaints regarding nondisciplinary matters must
be filed with the program sponsor within thirty calendar days
from the date of the last occurrence. Complaints must be in
writing.

(4) If the apprentice disagrees with the resolution of the
complaint or wishes to contest the outcome of a disciplinary
action by the program sponsor, the apprentice must file a
written request for reconsideration with the program sponsor
within thirty calendar days from the date the apprentice
received written notice of action by the program sponsor.

(5) The program sponsor must reply. in writing, to the
request for reconsideration within thirty calendar days from
the date the program sponsor receives the request. The pro-
gram sponsor must send a copy of the written reply to the
apprentice within the thirty calendar days.

(6) Appeal to apprenticeship section: If the apprentice
disagrees with the program sponsor's decision, the apprentice
may file an appeal with the apprenticeship section within
thirty days from the date the program sponsor provides the
decision to the apprentice.

(a) If the apprentice does not file an appeal within thirty
days, the decision of the program sponsor is final.

(b) Appeals must describe the subject matter of the
appeal in detail and include a copy of the decision of the pro-

ship program.
(3) When a program is canceled by the WSATC, agree-

gram sponsor being appealed along with any documents or
correspondence relevant to the complaint. The apprentice

ments under the program are also canceled.

AMENDATORY SECTION (Amending WSR 01-22-055,

filed 10/31/01, effective 1/17/02)

WAC 296-05-105 ((Offieer—dutiess)) Individual
apprentice complaints—Procedures. (((H-Thechairshall
preside-over-all-meetings;eonducting-themin-aeceordanee

Proposed
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must send a copy of the complaint to the interested local com-
mittee or other organization. The apprenticeship section will
complete an investigation within thirty days from the date the
appeal is received and attempt to resolve the appeal. If the
controversy is not settled during the investigation, the super-
visor must issue a written decision resolving the controversy
when the investigation is concluded.

(7) Request for review to WSATC: Following an appeal
to the apprenticeship section, either party may file a request
for review to the WSATC. Requests for review to the
WSATC must be in writing. Requests for review must be
filed within thirty days from the date the decision is mailed to
the parties. The WSATC will conduct an informal hearing to
consider the request for review. The WSATC will issue a
written decision resolving the request for review, which is the
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final decision of the WSATC. All parties will receive a copy

WSR 18-11-112

(1)(e) and 39.12.055(3), the supervisor will notify the train-

of the WSATC's written decision. The WSATC conducts

ing agent and program sponsor in writing, and provide a copy

hearings as described in WAC 296-05-008.

AMENDATORY SECTION (Amending WSR 13-03-127,
filed 1/22/13, effective 3/1/13)

WAC 296-05-107 ((A-dditional-dutiesfor-the-supervi-
saHd-mWSt-F&GOFef—\VSAr’FG)) Decisions against train-

ing agents for violating ratio. supervision and/or
approved work process requirements. (((D-1a-additionte

296-05-04H-)) The supervisor may investigate whether a
training agent is in compliance with RCW 39.04.350 (1)(e)
and/or 39.12.055(3).

(1) The supervisor shall notify the training agent and the
program sponsor that an investigation has commenced.

(2) When the investigation is complete, the supervisor

of the report to the WSATC.
(a) Following an investigation, the supervisor may

require a training agent to submit and implement a voluntary
corrective action plan to the department.

(b) If the training agent does not follow the voluntary

corrective action plan or if a second investigation within one

year of the initial inspection reveals the training agent is not
operating as required by the program standards, the supervi-

sor shall refer the matter to the WSATC for a hearing.
(3) The WSATC will conduct a hearing and issue a

determination whether the training agent has violated RCW
39.04.350 (1)(e) and 39.12.055(3).

(4) A determination by the WSATC that a training agent
has violated RCW 39.04.350 (1)(e) and 39.12.055(3) shall be
stated in writing, along with the reasons supporting it, and
shall be served upon the training agent, program sponsor, and
supervisor as provided by RCW 34.05.010(19). Judicial
review of the WSATC's written decision under this section

shall be as provided in chapter 34.05 RCW.

(5) The supervisor shall place WSATC determinations
under this section on file for public review. The supervisor
shall maintain a list of all training agents who, as a result of a

determination, are out of compliance pursuant to RCW
39.04.350 (1)(e) and 39.12.055(3) and are ineligible to bid on

a public works contract, or to have a bid accepted. The super-
visor shall make the list available to the public upon request.

AMENDATORY SECTION (Amending WSR 01-22-055,
filed 10/31/01, effective 1/17/02)

WAC 296-05-109 ((Merit-awards:)) Apprenticeship
program compliance reviews and sanctions. ((the
%Mémayﬁs&&e—aw&fds—whefﬁqapfepﬁ&te—)) (1) The
apprenticeship section conducts reviews as required by RCW
49.04.030 to determine a program's compliance with chapter
49.04 RCW, 29 C.F.R. Parts 29 and 30, and these rules. Com-
pliance reviews consist of a comprehensive analysis and

evaluation, including an on-site visit and performance
review. Compliance reviews may be required for all existing
programs on a regular and comprehensive basis.

(2) Compliance reviews may be conducted when:

(a) The WSATC receives a complaint about a program
that has not been referred to a private review body:

(b) A sponsor seeks to register a new program or reregis-
ter an existing program;

(c) A review is necessary, within the discretion of the
apprenticeship section or the WSATC.

(3) When a compliance review finds a program is not in
compliance with its approved program standards or these
rules, the supervisor of apprenticeship must:

(a) Notify the program sponsor of the results of the com-
pliance review in writing and identify steps the program
sponsor can make to be in compliance;

(b) Provide a reasonable opportunity for the program
sponsor to correct any deficiencies identified in the compli-
ance review;

shall prepare a report identifying the results. If the results
indicate that the training agent has violated RCW 39.04.350
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(c) Provide notice of potential sanctions, if any, for non-
compliance.

Proposed
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(4) Sanctions: When a program sponsor has not taken
corrective action to address material deficiencies identified

Washington State Register, Issue 18-11

(a) Make a written recommendation to the WSATC that
the program be canceled:

by the apprenticeship section in a compliance review, and the
apprenticeship supervisor determines the program sponsor

(b) Provide a record to the WSATC detailing the notice

given to the program to correct identified deficiencies;

refuses to correct deficiencies, the WSATC must, at the
request of the supervisor:

(a) Begin proceedings to cancel the program's registra-
tion IAW WAC 296-05-200;

(b) Refer the matter to the equal employment opportu-

(c) Refer the matter to the attorney general with recom-
mendations for the institution of a court action under Title
VII of the Civil Rights Act of 1964, as amended; or any other
court action as authorized by law.

(5) When a program is provisionally approved, and the
supervisor identifies deficiencies in a performance review,
the WSATC may continue provisional program approval

through the first full training term, or rescind program
approval.

(PARTB—MSATEMEEHNGS—YPES;-
PROCEDERES;AND-CONDBUECET))

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-200 ((Regular-meetings:)) Apprentice-
ship programs—Cancellation. (((H)-Eaeh—year;regular
;  the WSATC shall] i he third

st ] j el | ) ] b |
endar-days-prierto-the-meeting-date:)) (1) When the supervi-

sor determines that a program is operating in violation of its
program standards, these rules, or applicable laws, the super-
visor may recommend a program's registration be canceled.
Cancellation of a program also serves to cancel any appren-
ticeship agreements.

(2) The supervisor must:

(a) Provide notice of deficiencies to the program and
sixty calendar days to correct the identified deficiencies;

(b) Provide notice that the program's registration may be
canceled if the deficiencies are not corrected within sixty cal-
endar days of receipt of the notice, and a notice of correction
is sent to the supervisor within sixty calendar days of receipt
of the notice;

(3) If the program does not correct identified deficiencies
in a timely manner, the supervisor may begin the following
procedures to cancel the program's registration. The supervi-
sor must:

Proposed

(¢) Provide notice of the recommendation to the program

sponsor and the apprenticeship committee responsible for
administering the program;

(d) Provide the required notice thirty calendar days
before the next regularly scheduled quarterly meeting for the
WSATC to act on the supervisor's recommendation to cancel
a program's registration. Absent an emergency, if notice is
given fewer than thirty calendar days, the supervisor's recom-
mendation to cancel a program's registration is heard at the
subsequent regularly scheduled quarterly meeting.

(4) When the recommended program cancellation is
heard before the WSATC, the supervisor or any interested
party may present evidence or testimony to the WSATC
regarding the recommended cancellation. The WSATC must
vote on the supervisor's recommendation to cancel a pro-
gram's registration. If a majority of the members approve the
supervisor's recommendation, the WSATC provides written
notice to all interested parties that the program's registration
has been canceled. The program sponsor has thirty days from
the date the WSATC mails its notice to the program sponsor
to file an appeal with the director.

(5) When the supervisor recommends a program be can-
celed because the program violates federal law, and the
WSATC cancels the program's registration as required by
federal law, the program may also file an appeal with the U.S.
Department of Labor, pursuant to 29 C.F.R. Parts 29 and 30.

AMENDATORY SECTION (Amending WSR 11-11-002,

filed 5/4/11, effective 7/25/11)

WAC 296-05-203 ((Speeial-meetings:)) Equal oppor-
tunity in employment fundamentals. (((D)-Speetalmeetings
of the WSATC-may be-ealled-at-therequestef thechairor by
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isfied:)) (1) The apprenticeship section is a state apprentice-

ship agency for federal purposes, as required by 29 C.F.R.
Part 30.

(2) Registered apprenticeship programs are required to
adopt written rules containing equal opportunity in employ-
ment standards required by 29 C.F.R. Part 30. Programs
shall:

(a) Not discriminate on the basis of any category prohib-

ited by federal law;

(b) Engage in affirmative recruiting action;

(c) Incorporate an equal opportunity pledge into its
apprenticeship program standards;

(d) Adopt an affirmative action recruiting program;

(e) Adopt a defined selection procedure for apprentices.
(3) The standards required by 29 C.F.R. Part 30 do not
apply to programs with fewer than five apprentices.

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-205 ((Petitionssrequests;-and-eorre-
spondenee-submitted-to-the- WSATFC:)) Reinstatement of
program registration. (((HFer-the-WSATCto-aet-upen
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committee:)) Any apprenticeship program deregistered as
authorized by these rules may be reinstated upon presentation
of adequate evidence to the WSATC that the apprenticeship
program is operating in compliance with these rules.

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-207 ((Otherregulations—that-apply-te
eouneil-meeting—eonduet:)) Certification of apprentice

labor standard on renewable energy projects. ((61—)7%1-}

mectingunder WAC-296-05-203.)) (1) The WSATC estab-

lishes minimum levels of apprentice labor hours to be met
through apprenticeship programs so that utilities can qualify
for renewable energy credits as defined in RCW 19.85.040.

(2) The WSATC certifies a renewable energy project
meets the required minimum when an applicant can show:
(a) A minimum of fifteen percent of the total labor hours

used to construct the project are apprentice hours;

(b) Labor hours meet the definition in RCW 39.04.-
310(3). Hours worked by foremen, superintendents, owners,
and workers who are not subject to prevailing wages must be

reported and included in the total labor hours if the foreman,
superintendent, or worker is counted in satisfying the

required apprentice to journey supervision ratio as required
by apprenticeship standards;

(c) The applicant requests certification within forty-five
days of the start of the on-site construction for the project.

(3) Requests for certification are filed with the depart-
ment and heard by the council at the council's next regular
quarterly meeting. Requests for certification must include:

(a) The name, occupational title, and registration number
for each registered apprentice;

(b) The number of apprentices and labor hours worked,
categorized by occupational title and employer;

(¢) The number of journey level workers and labor hours
worked, categorized by occupational title and employer;

Proposed
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(d) Copies of weekly or monthly reporting forms and

Washington State Register, Issue 18-11

AMENDATORY SECTION (Amending WSR 01-22-055,

certified payroll records used to capture the required informa-
tion;

(e) A statement affirming the hours reported meet the
definition of "labor hours" as defined by subsection (2)(b) of
this section.

(4) The department reviews requests for certification and
recommends to the WSATC whether the request should be
granted.

(5) The WSATC decides whether requests for certifica-
tion are granted within thirty days from the date the matter is
heard at the quarterly meeting. The WSATC can:

(a) Grant the request for certification;

(b) Deny the request for certification;

(c) Defer the request for certification and ask for addi-
tional information.

(6) If the request is granted, the WSATC certifies the
apprentice labor hours on the project.

(7) If the request is denied, the aggrieved party may file
an appeal pursuant to chapter 34.05 RCW.

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-400 Equal employment opportunity
plan—Purpose, scope and authority. The WSATC's equal
employment opportunity plan is based on the statutory
authority granted in chapter 49.04 RCW and according to the
provisions of 29 C.F.R. Part 30. The purpose of the equal
employment opportunity plan is to promote equality of
opportunity in apprenticeship by:

* Prohibiting discrimination in apprenticeship programs
based on race, sex (including pregnancy and gender identity),
sexual orientation, color, religion, national origin, age, dis-
ability, genetic information, or as otherwise specified by law;

* Requiring equal employment opportunities in appren-
ticeship programs; and

* Coordinating the WSATC's equal employment oppor-
tunity programs with other affirmative action policies and
procedures and equal opportunity programs.

The following sections contain the policies and proce-
dures to promote equality of opportunity and equity of treat-
ment of apprentices in apprenticeship programs approved by
the WSATC. These policies and procedures are to be used to:

* Recruit and select apprentices;

* Review and revise apprenticeship programs;

* Process equal employment opportunity complaints;
* Take corrective action when appropriate; and

((~Deregisternoncomplying—apprenticeship—programs;
and))

* Continue recognition or withdraw recognition of
apprenticeship programs.

An equal employment opportunity program must not be
used to discriminate against any qualified applicant or
apprentice on the basis of race, sex, color, religion, national
origin, age, disability or as otherwise specified by law.

Proposed [150]

filed 10/31/01, effective 1/17/02)

WAC 296-05-409 Affirmative action information
required by WSATC. In addition to the program standards
required by WAC ((296-65-316)) 296-05-015, program
sponsors seeking new program registration and approval by
the WSATC must submit the following:

(1) The proposed affirmative action plan;

(2) The proposed selection procedures; and

(3) Any other information about the sponsor's equal
employment opportunity plan required by the WSATC.

The affirmative action plan and additional information is
considered in conjunction with the program standards in the
WSATC's decision whether to approve or disapprove an
apprenticeship program. If the WSATC disapproves the
apprenticeship program, it shall direct the department to
inform the sponsor in writing the reason for disapproval.

AMENDATORY SECTION (Amending WSR 01-22-055,
filed 10/31/01, effective 1/17/02)

WAC 296-05-411 Affirmative action plan. An
approved affirmative action plan must:

(1) Be in writing.

(2) Be more than passive nondiscrimination.

(3) Include procedures, methods and programs to:

(a) Clearly identify present and potential minority and
female apprentices.

(b) Establish affirmative action goals and timetables.

(c) Equalize opportunity in apprenticeship to allow full
utilization of the work potential of minorities and women.

(d) Assure equal opportunity in apprenticeship for all
individuals participating in or seeking entrance into Wash-
ington's labor force.

(4) Include provisions for outreach and positive recruit-
ment to increase the participation of minorities and women in
apprenticeship programs by expanding and promoting
apprenticeship opportunities to minorities and women. (See
WAC 296-05-413.)

Nothing in a sponsor's approved affirmative action plan
may be used to discriminate against any qualified applicant
or apprentice on the basis of race, sex (including pregnancy
and gender identity), sexual orientation, color, religion,
national origin, age, disability, genetic information, or as oth-
erwise specified by law.

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-413 Outreach and recruitment
requirements—Specific. To gain approval, an equal
employment opportunity plan must include the following
specific provisions for outreach and recruitment criteria:

(1) To increase minority and female participation in
apprenticeship, program sponsors are expected to strengthen
program outreach and recruitment efforts. The equal employ-
ment opportunity plan must specify the activities they will
use to achieve this result.

(2) The program sponsor is not necessarily required to
include all of the listed activities in its equal employment
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opportunity program. The WSATC, when approving the
sponsor's equal employment opportunity plan, will determine
the number of specific activities a sponsor must implement to
satisfy this outreach and recruitment requirement. The
WSATC will consider all circumstances including the size
and type of the program and its resources. When special cir-
cumstances exist, the WSATC may provide financial or other
assistance it deems necessary to implement the requirements
of this section from any funds made available to it for such
purpose.

(3) Examples of positive outreach and recruitment activ-
ities are:

(a) Distributing information about the nature of appren-
ticeship programs, program admission requirements, current
apprenticeship opportunities, sources of apprenticeship
applications, and the equal opportunity policy of the sponsor.

For programs only accepting applications at specific
intervals, such information shall be disseminated at least
thirty calendar days in advance of each application date. For
programs that accept applications throughout the year, this
information must be distributed at least semiannually.

To be effective, the information described in this section
must be given to the WSATC, local schools, employment
service offices, women's centers, outreach programs and
community organizations which effectively reach minorities
and women. Also it must be published in newspapers which
are circulated in the minority community and among women
as well as the general areas in which the program sponsor
operates.

(b) Participating in workshops conducted by employ-
ment service agencies, school districts, and community based
organizations to increase apprenticeship program awareness
of apprenticeship opportunities.

(c) Cooperating with local school districts, vocational
education systems, and school employees to develop pro-
grams for preparing students to meet the standards and crite-
ria required to qualify for entry into apprenticeship programs.

(d) Increasing awareness of a sponsor's equal opportu-
nity policy within the sponsor's organization. The goal of this
increased awareness within the sponsor's organization is to
foster understanding, acceptance, and support among the
sponsor's various officers, supervisors, employees, employ-
ers, and members. This is to encourage the necessary active
assistance in achieving the program's obligations required by
these rules.

(e) Participating in existing outreach programs whose
focus is the recruitment and preparation of minority and
female apprenticeship applicants. Whenever possible, these
should provide applicants with pretesting experience and
training.

(f) Developing outreach programs whose focus is the
recruitment and preparation of minority and female appren-
ticeship applicants. If apprenticeship outreach programs do
not exist, the sponsor should attempt to develop them. This
effort may require working with other sponsors and appropri-
ate community organizations. It may require obtaining finan-
cial assistance from the WSATC. Also, the sponsor shall ini-
tiate programs that prepare and encourage women to enter
traditionally male dominated apprenticeship programs and
occupations.
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(g) Encouraging the development and use of programs
for apprenticeship preparation education or other work
related experiences that prepare candidates for apprentice-
ship.

(h) Granting to all applicants, without prejudice, advance
standing or credit for previously acquired experience, train-
ing, skills, or aptitude.

(1) Engaging in other activities to ensure that the recruit-
ment, selection, employment, and training of apprentices
without discrimination based upon race, color, religion,
national origin, sex (including pregnancy and gender iden-
tity), sexual orientation, age, disability, genetic information,
or as otherwise specified by law. Some examples of these
activities include:

(1) General publication of advertisements, industry
reports, articles on apprenticeship opportunities and advan-
tages.

(i) Use minority and female apprentices and journey-
level workers as recruiters.

(iii) Provide career counseling to prospective applicants.

(iv) Periodically audit equal employment opportunity
programs to see if goals are being met.

(v) Develop monitoring procedures to ensure that
employers are granting equal employment opportunities to
apprentices (these procedures may include reporting systems,
on-site reviews, or briefing sessions).

AMENDATORY SECTION (Amending WSR 01-22-055,
filed 10/31/01, effective 1/17/02)

WAC 296-05-441 Noncompliance with federal and
state equal opportunity requirements. When a compliance
review concludes that a sponsor is not operating according to
the federal or state laws or regulations requiring equal oppor-
tunity, the apprenticeship supervisor must take action. Such
action must include:

(1) Notifying the sponsor in writing of the review results;

(2) Making a reasonable effort to secure voluntary com-
pliance from the program sponsor; and

(3) Giving the sponsor a reasonable amount of time to
comply with the review recommendations before undertak-
ing sanctions under WAC ((296-05-643)) 296-05-109.

AMENDATORY SECTION (Amending WSR 11-11-002,
filed 5/4/11, effective 7/25/11)

WAC 296-05-443 Complaint filing. (1) Any appren-
tice or applicant for apprenticeship who believes they have
been discriminated against may file a complaint. The basis of
the complaint may be:

(a) Discrimination on the basis of race, sex (including
pregnancy and gender identity), sexual orientation, color,
religion, national origin, age, disability, genetic information,
or as otherwise specified by law by a sponsor or a sponsor's
program;

(b) The equal opportunity standards have not been fol-
lowed; or

(c) The sponsor's equal employment opportunity plan
does not comply with the requirements of this chapter.

(2) A complaint may be filed in person or through an
authorized representative. The complainant may choose to

Proposed
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file a complaint with the WSATC or with a private review
panel as established in WAC 296-05-445.

(3) A complaint must be in writing and shall be signed by
the complainant. The complaint must include the name,
address, and telephone number of the person allegedly dis-
criminated against, the program sponsor involved, and a brief
description of the circumstances leading to the complaint.

(4) The complaint must be filed not later than one hun-
dred eighty calendar days from the date of the alleged dis-
crimination or violation of the sponsor's equal employment
opportunity plan or the rules of this chapter. If a complaint is
initially filed with the private review panel and the com-
plainant later wishes to refer the complaint to the WSATC,
the referral must occur within one hundred eighty calendar
days of the circumstances leading to the complaint or within
thirty calendar days of the private review panel's final deci-
sion, whichever is later. If good cause is shown, the WSATC
may extend these time periods.

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 296-05-209
WAC 296-05-211
WAC 296-05-213
WAC 296-05-215
WAC 296-05-300

WAC 296-05-302

WAC 296-05-303

WAC 296-05-305
WAC 296-05-307

WAC 296-05-309

WAC 296-05-311
WAC 296-05-313

WAC 296-05-314

WAC 296-05-315

WAC 296-05-316

WAC 296-05-317
WAC 296-05-318
WAC 296-05-319

Proposed

Voting.

Rules of order.
Retroactivity.
Limitations.

Apprenticeship and training pro-
grams—Approval.

Apprenticeship committee/program
approval process.

Apprenticeship committees—Duties
and responsibilities.

Apprenticeable occupations.

Types of apprenticeship agreements
recognized by the WSATC.

Apprenticeship programs approved by
the WSATC.

On-the-job training programs.
Apprenticeship committees—Compo-
sition.

Nonjoint and waiver committees—
Additional requirements.

Term of apprenticeship—Standards
requirement.

Apprenticeship agreements—Standards
requirements.

Related/supplemental instruction.
Records required by the WSATC.

Apprenticeship agreement—Individual
registration.

[152]

Washington State Register, Issue 18-11

WAC 296-05-321  Apprenticeship agreement—Cancella-

tion.
WAC 296-05-323
WAC 296-05-325
WAC 296-05-327
WAC 296-05-329

Certificate of completion.

Union waiver.

Reciprocity.

Certification of apprentice labor stan-
dard on renewable energy projects.

WAC 296-05-449 Program registration cancellation pro-

cedures.
WAC 296-05-451
WAC 296-05-453

Reinstatement of program registration.

Adoption of consistent state plans.

WSR 18-11-118
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed May 22,2018, 11:14 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
03-172.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-833-0015 Who
is eligible for the community crisis stabilization service
(CCSS) program?

Hearing Location(s): On June 26, 2018, at 10:00 a.m., at
Office Building 2, Department of Social and Health Services
(DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than June 27,
2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p-m., June 26, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by June 12, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending this rule in order to clarify the age limit for CCSS
program eligibility and update the name of an existing DSHS
administration with its new agency name.

Reasons Supporting Proposal: The proposed rule clari-
fies that a person is not eligible for the CCSS program if they
are age twenty-one or older and changes the name "DSHS
children's administration" to the entity's new agency name,
"department of children, youth, and families."

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 71A.20.010.
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Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310,
360-407-1589; Implementation and Enforcement: Nichole
Jensen, P.O. Box 45310, Olympia, WA 98504-5310, 360-
407-1521.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. This rule making is exempt from cost-benefit
analysis requirements because the proposed amendments, as
described under RCW 34.05.328 (5)(b)(iv), clarify the lan-
guage of the rule without changing its effect.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4) because the rules do

not affect small businesses.

Explanation of exemptions: The proposed amendments
impose no new or disproportionate costs on small businesses
so a small business economic impact statement is not
required.

May 16, 2018
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 15-08-081,
filed 3/31/15, effective 5/1/15)

WAC 388-833-0015 Who is eligible for the commu-
nity crisis stabilization service (CCSS) program? ((fe-be))

A person is eligible for ((EESS;)) the ((feHowing-eonditions
mast-be-met)) community crisis stabilization services pro-

gram if:

(1) The ((individual-has-been-determined)) person is eli-
gible for DDA services ((as-defined-in)) under chapter 388-
823 WAC;

(2) The ((individual)) person is eligible for medicaid ser-
vices;

(3) The ((individual)) person or their legal representative
((hasprevided-veluntary)) voluntarily consents to ((partiet-
pate)) community crisis stabilization services;

(4) The ((individual)) person is age eight ((te)) or older
but under age twenty one;

(5) The ((individual)) person has no ((unreselved
issues)) pending investigations of abuse or neglect ((perd-
ing)) with the (BSHS-ehildren's-administration)) department
of children, youth, and families; and

(6) ((Fhe)) DDA ((€€SS—review—teamhas—determined
that)) determines the ((individual)) person needs the level of
service provided in the ((E€SS)) community crisis stabiliza-
tion services program.
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WSR 18-11-120
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Economic Services Administration)
[Filed May 22,2018, 11:21 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
07-078.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-444-0040 Can I
volunteer for an unpaid work program in order to meet the
work requirements under WAC 388-444-0030?

Hearing Location(s): On June 26, 2018, at 10:00 a.m., at
Office Building 2, Department of Social and Health Services
(DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than June 27,
2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., June 26, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by June 12, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to amend WAC 388-444-0040 in order to update
the eligibility policies of work registrants, including but not
limited to the able-bodied adults without dependents popula-
tion, bringing them into compliance with federal regulations.

Reasons Supporting Proposal: The proposed amend-
ments comply with Washington's supplemental nutrition
assistance program (SNAP) state plan.

Statutory Authority for Adoption: RCW 74.04.050,
74.04.055, 74.04.057, 74.04.510, 74.08.090, 74.04.500, and
74.08A.120.

Rule is necessary because of federal law, 7 C.F.R.
273.24,7 C.F.R.273.7.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Holly St. John, P.O. Box
45470, Olympia, WA, 360-725-4895.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. These amendments are exempt as allowed under
RCW 34.05.328 (5)(b)(vii) which states in part, "this section
does not apply to ... rules of DSHS relating only to client
medical or financial eligibility and rules concerning liability
for care of dependents.["]

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Proposed



WSR 18-11-124

Is exempt under RCW 19.85.025(3) as the rules relate
only to internal governmental operations that are not
subject to violation by a nongovernment party.

May 16, 2018
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-18-028,
filed 8/26/14, effective 9/26/14)

WAC 388-444-0040 ((€an)) May I volunteer for an
unpaid work program in order to meet the work require-
ments under WAC 388-444-0030? ((The-department
malkes)) May I volunteer for an unpaid work ((pregrams

availableforpersens-wheneed)) program to meet the work
requirements under WAC 388-444-0030((=))?

(1) ((Fhe—folowing-are—considered—unpaid—wverk—pro-
Srams:

ive in the ol Lot WEX bef
profiterganization, government-ageney;,or-tribal-entity)) To
meet the work requirements of WAC 388-444-0030, you may
volunteer for workfare, an unpaid work program that includes
work with public or private nonprofit agencies contracted
with the department of social and health services.

(2) We determine the number of hours you must partici-

pate by taking the total amount of food benefits your assis-
tance unit (AU) receives and divide it by the state or local
minimum wage, whichever is higher.

(&) (3) If there are multiple able-bodied adults with-
out dependents (ABAWD) in your AU, they share the

responsibility of meeting the required number of hours.

(4) Workfare does not include court-ordered community
service.

(5) We ((maynetrequire)) cannot require you to partic-
ipate more than one hundred and twenty hours per month in
an unpaid-work program, paid work, or a combination of
activities. ABAWDs may choose to volunteer to participate
in activities beyond one hundred and twenty hours per month.

(3 Fhe-department-may payforsome-of the-eostsfor
.. . ] W ] tards f
' )
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WSR 18-11-124
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Developmental Disabilities Administration)
[Filed May 22,2018, 4:18 p.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
04-070.

Title of Rule and Other Identifying Information: The
department is proposing to amend WAC 388-823-0600 How
do I show that I have another neurological or other condition
similar to intellectual disability?, 388-823-0610 If I have
another neurological or other condition similar to intellectual
disability, how do I meet the definition of substantial limita-
tions?, 388-823-1005 When does my eligibility as a DDA cli-
ent expire?, and 388-823-1010 When will DDA review my
eligibility to determine if I continue to meet the eligibility
requirements for DDA?

Hearing Location(s): On June 26, 2018, at 10:00 a.m., at
Office Building 2, Department of Social and Health Services
(DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than June 27,
2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., June 26, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by June 12, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
amending these rules to align with the definition of "develop-
mental disability" under RCW 71A.10.020.

Reasons Supporting Proposal: These amendments are
necessary in order to remove developmental disabilities
administration (DDA) eligibility as a barrier to accessing
medically intensive children program (MICP) services under
chapter 182-551 WAC, ensure that clients who became eligi-
ble for DDA due solely to MICP eligibility remain DDA eli-
gible as long as they continue to receive fee-for-service
MICP services, and simplify the review and expiration rules
for clients turning age twenty.

Statutory Authority for Adoption: RCW 71A.12.030.

Statute Being Implemented: RCW 71A.10.020.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting:
Chantelle Diaz, P.O. Box 45310, Olympia, WA 98504-5310,
360-407-1589; Implementation and Enforcement: Beth
Krehbiel, P.O. Box 45310, Olympia, WA 98504-5310, 360-
407-1547.

A school district fiscal impact statement is not required
under RCW 28A.305.135.
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A cost-benefit analysis is required under RCW 34.05.-
328. A preliminary cost-benefit analysis may be obtained by
contacting Chantelle Diaz, P.O. Box 45310, Olympia, WA
98504-5310, phone 360-407-1589, fax 360-407-0955, TTY
1-800-833-6388, email Chantelle.Diaz@ dshs.wa.gov.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(4) because the rules do

not affect small businesses.

Explanation of exemptions: The proposed amendments
impose no new or disproportionate costs on small businesses
so a small business economic impact statement is not
required.

May 21, 2018
Katherine I. Vasquez
Rules Coordinator

AMENDATORY SECTION (Amending WSR 14-12-046,
filed 5/29/14, effective 7/1/14)

WAC 388-823-0600 How do I show that I have
another neurological or other condition similar to intel-
lectual disability? In order to be considered for eligibility
under the category of another neurological or other condition
similar to intellectual disability you must ((meet-ene-ofthe
three-eriterta-below)):

(1) ((Weu-are)) Be age four or older and have a diagnosis
by a licensed physician of a neurological or chromosomal
disorder that ((isknewnbyreputable-authoritiesto-ecatse
nteHeetual-and-adaptive skills-deficits—Yourcondition-meets
allofthe-foHowing)):

(a) Originated before age eighteen;

(b) Is known by reputable authorities to cause intellec-
tual and adaptive skills deficits;

(c) Is expected to continue indefinitely without improve-
ment;

((€e))) (d) Is other than intellectual disability, autism,
cerebral palsy, or epilepsy;

((€8))) (e) Is not attributable to nor is itself a mental ill-
ness, or emotional, social, or behavior disorder; and

((€e})) (f) Has resulted in substantial functional limita-
tions.

2) ((W%W
for DSHS-patd-in-hemenursing-threugh-the)) Be receiving

fee-for-service medically intensive children program
((definedinWAEC182-551-3000-)) (MICP) services under
chapter 182-551 WAC, and have been continuously eligible
for DDA due solely to your MICP eligibility since before the
effective date of this rule; or

(3) ((Xetrare)) Be under the age of ten and have one or
more developmental delays.

AMENDATORY SECTION (Amending WSR 14-12-046,
filed 5/29/14, effective 7/1/14)

WAC 388-823-0610 IfI have another neurological or
other condition similar to intellectual disability, how do I
meet the definition of substantial functional limitations?
If you have an eligible condition of another neurological or

WSR 18-11-124

other condition similar to intellectual disability, in order to
meet the definition of substantial functional limitations you
must have impairments in both intellectual abilities and adap-
tive skills, which are separate from any impairment due to an
unrelated mental illness, or emotional, social or behavioral
disorder.

(1) For WAC 388-823-0600(1) evidence of substantial
functional limitations requires documentation of (a) and (b)
below:

(a) For impairment in intellectual abilities, either ((stub-
item)) subsection (i) or (ii) or (iii) ((belew)) of this section:

(1) An FSIQ score of more than 1.5 standard deviations
below the mean ((as-deseribed-in)) under WAC 388-823-
0720 and subject to all of WAC 388-823-0720 and WAC
388-823-0730; ((er))

(i1) If you are under the age of twenty, significant aca-
demic delays defined as delays of more than two standard
deviations below the mean at the time of testing in both broad
reading and broad mathematics; or

(iii) A statement by a licensed physician, a licensed psy-
chologist, or a school psychologist that your condition is so
severe that you are unable to demonstrate the minimal skills
required to complete testing for an FSIQ.

(b) For impairment in adaptive skills, a score of more
than two standard deviations below the mean ((pef)) under
WAC 388-823-0740 and subject to all of WAC 388-823-
0740 and WAC 388-823-0750.

(2) For WAC 388-823-0600(2) you do not need addi-
tional evidence of your substantial functional limitations if
your eligible condition is solely due to your eligibility and
participation in the fee-for-service medically 1nten51ve chil-
dren program ((

182-551-3000)) under chapter 182-551 WAC.

(3) For WAC 388-823-0600(3) evidence of substantial
functional limitations requires documentation of (a) or (b) or
(c) below:

(a) You are under the age of three and have one or more
developmental delays ((per)) under WAC 388-823-0770((5
oF)):

(b) You are under the age of three and meet the ESIT eli-
gibility requirements((5)); or

(¢) You are under the age of ten and have three or more
developmental delays ((per)) under WAC 388-823-0770.

AMENDATORY SECTION (Amending WSR 14-12-046,
filed 5/29/14, effective 7/1/14)

WAC 388-823-1005 When does my eligibility as a
DDA client expire? (1) If you are determined eligible ((prier
te)) before age three, your eligibility expires on your fourth
birthday.

(2) If you are determined eligible at age three but under
age ten under developmental delays or Down syndrome your
eligibility expires on your tenth birthday.

(3) ((I—Pyeﬁ—afe—éetefmmed-el-rgtb}eﬁnéer—aﬂefher—ﬂetﬁe-

[155] Proposed



WSR 18-11-128

5))) DDA will notify you at least six months before your
eligibility expiration date.

((66))) (4) If your eligibility expires, you must reapply in
order to maintain eligibility with DDA.

(D)) (5) If you fail to reapply before your expiration
date or if DDA receives your reapplication less than sixty
days ((prier)) before your expiration date and DDA does not
have sufficient time to make an eligibility determination by
the date of expiration, DDA eligibility will expire and your
DDA paid services will stop.

(a) If DDA determines you eligible after your eligibility
expires, your eligibility will be reinstated on the date that
DDA determines you eligible ((purstantte)) under WAC
388-823-0100.

(b) If DDA determines you eligible after your eligibility
expires, your eligibility will not be retroactive to the expira-
tion date.

((%))) (6) This expiration of eligibility takes effect even
if DDA is unable to locate you to provide written notification
that eligibility is expiring.

((9Y)) (1) There is no appeal right to eligibility expira-
tion.

AMENDATORY SECTION (Amending WSR 14-12-046,
filed 5/29/14, effective 7/1/14)

WAC 388-823-1010 When will DDA review my eligi-
bility to determine if I continue to meet the eligibility
requirements for DDA? (1) DDA will review your eligibil-
ity ((at)):

(a) If you are age nlneteen ((wﬁ-h—temuﬂ-&&eﬂ—eeeuﬂ‘-mg

)

and you have not received an eligibility determination ((was

tat))
since on or before your sixteenth birthday;
(b) If you are age nineteen and were determined eligible

under another neurological or other condition similar to intel-
lectual disability and have used academic delays as evidence
of your substantial functional limitations;

(c) Before authorization of any DDA- paid service ((ffem
DDBA-when)) if you are not currently receiving paid services
((and—you-are-agenineteenor-older)) and your most current
eligibility determination was made ((prierte)) before June 1,
2005((=

- DB A il rewd bl i DDA :

¥ Hoibifitvd L toi ):
((er
b)) (d) If the evidence used to make your most recent

eligibility determination ((appears—te-be)) is insufficient,
((in)) contains an error, or appears fraudulent; ((er

Proposed
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te))) (e) If new ((diagnestie)) information becomes

available that does not support your current eligibility deter-
mination; or

(f) If you were determined eligible due solely to your eli-
gibility for fee-for-service (FFS) medically intensive chil-
dren's program (MICP) services and you are no longer eligi-
ble for FFS MICP services.

() (2) If DDA requires additional information to
make a determination of eligibility during a review and you

do not ((respend-to-the-requestforadditional)) provide suffi-

cient information, DDA will terminate your eligibility ((and

(a) On your twentieth birthday if the review is because
you ((will-be-tarning-twenty)) are age nineteen; or

(b) Ninety days after DDA requests the information if
the review is because:

(1) You have requested a paid service;

(ii) The evidence used to make your most recent eligibil-

ity determination is insufficient, contains an error, or appears
fraudulent;

(>iii) New information is available that does not support
your current eligibility determination; or

(iv) You are no longer eligible for FFS MICP services
under chapter 182-551 WAC.

WSR 18-11-128
PROPOSED RULES
SUPERINTENDENT OF
PUBLIC INSTRUCTION
[Filed May 23, 2018, 8:28 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
07-115.

Title of Rule and Other Identifying Information: WAC
392-700-035 Student eligibility, 392-700-065 Instruction,
392-700-137 Award of credit, 392-700-155 Annual reporting
calendar, and 392-700-175 Required documentation and
reporting.

Hearing Location(s): On June 28, 2018, at 10:00 a.m., at
the Office of Superintendent of Public Instruction (OSPI),
600 South Washington Street, Olympia, WA 98501. Those
planning to testify during the public hearing should arrive by
10:00 a.m.

Date of Intended Adoption: July 2, 2018.

Submit Written Comments to: Becky McLean, OSPI,
P.O. Box 47200, Olympia, WA 98504-7200, email becky.
mclean@k12.wa.us, fax 360-664-3683, by June 28, 2018.

Assistance for Persons with Disabilities: Contact Kristin
Murphy, phone 360-725-6133, fax 360-754-4201, TTY 360-
664-3631, email Kristin.murphy@k12.wa.us, by June 21,
2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The purpose of
this proposes [proposed] rule making is to update provisions
of chapter 392-700 WAC, Dropout reengagement, to meet
the requirements of RCW 28A.150.260 (13)(c) and provide
clarification for open doors programs.
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Reasons Supporting Proposal: WAC 392-700-155
requires updating to increase the annual hours of instruction
that must be provided by open doors programs from nine
hundred to one thousand beginning with the 2018-19 school
year as required under RCW 28A.150.260 (13)(c).

Additionally, WAC 392-700-035, 392-700-042, 392-
700-065, 392-700-137, and 392-700-175 require updating to
provide clarification for open doors programs.

Statutory Authority for Adoption: RCW 28A.175.010,
28A.175.115.

Statute Being Implemented: RCW 28A.150.260 (13)(c).

Name of Agency Personnel Responsible for Drafting:
Becky McLean, OSPI, P.O. Box 47200, Olympia, WA
98504-7200, 360-725-6306; and Implementation: T. J. Kelly,
OSPI, P.O. Box 47200, Olympia, WA 98504-7200, 360-725-
6301.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.030.

Explanation of exemptions: No small business economic
impact statement has been prepared under chapter 19.85
RCW. The proposed amendment does not have an impact on
small business and therefore does not meet the requirements
for a statement under RCW 19.85.030 (1) or (2).

May 22, 2018

Chris P. S. Reykdal
State Superintendent
of Public Instruction

AMENDATORY SECTION (Amending WSR 17-01-125,
filed 12/20/16, effective 1/20/17)

WAC 392-700-035 Student eligibility. (1) A student is
eligible to enroll in a program when they meet the following
criteria:

(a) Under twenty-one years of age at the beginning of the
school year but whose sixteenth birthday occurs on or before
September 1st;

(b) Has not yet met the high school graduation require-
ments of either the district, tribal compact school, charter
school, or the college under RCW 28B.50.535; and

(c) At the time the student enrolls, is significantly behind
in credits based on the student's cohort graduation date. The
cohort graduation date is established as the end of the fourth
school year after a student first enrolls in the ninth grade.

(1) A student who is more than twenty-four months from
their cohort graduation date and has earned less than sixty-
five percent of the high school credits expected to be earned
by their cohort or has a ratio of earned credits to attempted
credits that is less than sixty-five percent. A cohort is the
group of students that enter the ninth grade in the same school
year;

(i1) A student who is between twelve and twenty-four
months from their cohort graduation date and has earned less
than seventy percent of the high school credits expected to be
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earned by their cohort or has a ratio of earned credits to
attempted credits that is less than seventy percent;

(iii) A student who is less than twelve months from their
cohort graduation date or who has passed their cohort gradu-
ation date by less than twelve months and has earned less
than seventy-five percent of the high school credits expected
to be earned by their cohort or has a ratio of earned credits to
attempted credits that is less than seventy-five percent;

(iv) A student who is passed their cohort graduation date
by twelve months or more and has not met their district, tribal
compact school, or charter school graduation requirements;
or

(v) A student who has never attended the ninth grade and
has earned zero high school credits.

(d) If determined not to be credit deficient as outlined in
subsection (1)(c) of this section, has been recommended for
enrollment by case managers from the department of social
and health services, the juvenile justice system, a district,
tribal compact school, or charter school designated school
personnel, or staff from community agencies which provide
educational advocacy services;

(e) Are not currently enrolled in any high school classes
that receive state basic education funding, excluding an
approved skill center program, a Jobs for Washington's Grad-
uates program, or running start program;

(f) Students who are claimed for state funding by a dis-
trict, tribal compact school, or charter school outside the dis-
trict they live in, must be released by either a choice transfer
or interdistrict agreement. When a choice transfer is in place,
the student's resident district as defined in WAC 392-700-
015(23) becomes the district operating the program.

(2) Once determined eligible for enrolling in the pro-
gram, a student will retain eligibility, regardless of breaks in
enrollment, until the student does one of the following:

(a) Earns a high school diploma;

(b) Earns an associate degree; or

(c) Becomes ineligible because of age which occurs
when a student is twenty-one years of age as of September
Ist.

(3) A student's eligibility does not guarantee enrollment
or continued enrollment in specific programs if the program
determines that the student does not meet the program's
enrollment criteria or if, after enrollment, a student's aca-
demic performance or conduct does not meet established pro-
gram guidelines.

AMENDATORY SECTION (Amending WSR 17-01-125,
filed 12/20/16, effective 1/20/17)

WAC 392-700-065 Instruction. (1) All program
instruction will meet the following criteria:

(a) Instruction will be designed to help students acquire
high school credits, acquire at least high school level skills,
and be academically prepared for success in college and/or
work.

(b) Instruction will be provided in accordance with the
skills level and learning needs of individual students and not
the student's chronological age or associated grade level.
Therefore:

Proposed
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(1) Instruction that is at the ninth grade level or higher
shall generate credits that can be applied to a high school
diploma; and

(i1) Instruction that is below the ninth grade level shall
not generate high school credits but will be counted as part of
the program's instructional programming for the purposes of
calculating FTE and will be designed to prepare students for
course work that is at the ninth grade level or higher.

(c) Instruction in which each student is enrolled will not
be limited to only those courses or subject areas in which they
are deficient in high school credits.

(d) The program will administer standardized tests to
new students, as defined in WAC 392-700-015 (12)(a), and
reenrolling student, as defined in WAC 392-700-015 (12)(d),
within one month of enrollment or secure test results from no
more than six months prior to enrollment in order to deter-
mine a student's initial math and reading level upon entering
the program.

(e) The program will provide all instruction, tuition, and
required academic skills assessments at no cost to the stu-
dents, but may collect mandatory fees as established by each
program.

(i) Consumable supplies, textbooks, and other materials
that are retained by the student do not constitute tuition or a
fee.

(i1) Programs are encouraged to offer a waiver or schol-
arship process.

(2) Instruction for students enrolled in programs oper-
ated by a district, tribal compact school, charter school, or
agency will meet the following criteria:

(a) Instruction must include:

(1) Academic skills instruction and high school equiva-
lency certificate preparation course work with curriculum
and instruction appropriate to each student's skills levels and
academic goals; and

(i1) College readiness and work readiness preparation
course work.

(b) Instruction may include:

(i) Competency based academic and/or vocational train-
mg;

(ii) College preparation math or writing instruction;

(iii) Subject specific high school credit recovery instruc-
tion;

(iv) English ((as-a-seeend)) language learners instruction
((ESE))) (ELL); and

(v) Other course work approved by the district, tribal
compact school, or charter school including cooperative
work experience.

(¢) Instruction will be scheduled so that enrolled students
have the opportunity to attend and work with instructional
staff during the hours of the program's standard instructional
day.

(d) The program will maintain an instructor to student
ratio as follows:

(1) The scheduled teaching hours of an instructional staff
will equal or exceed the hours of the program's standard
instructional day plus one additional hour per every five
teaching hours for planning, curriculum development,
recordkeeping, and required coordination of services with
case management staff.
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(ii) For any one instructional session, the program will
assign instructional staff as needed to maintain an instruc-
tional staff to student ratio that does not exceed 1:25.

(iii) For programs that use noninstructional staff as part
of the calculated instructional staff to student ratio, the fol-
lowing conditions must be met:

(A) Noninstructional staff may not be a replacement for
the instructional staff and must work under the guidance and
direct supervision of the instructional staff; and

(B) The ratio of total instructional and noninstructional
staff to students may not exceed 2:50.

(3) Instruction for students enrolled in programs oper-
ated by a college will meet the following criteria:

(a) Instruction will be provided through courses
approved by the college, identifiable by course title, course
number, quarter, number of credits, and, for vocational
course, the classification of instructional program (CIP) code
number assigned by OSPI to the approved career and techni-
cal education (CTE) course.

(b) The following instruction will be offered to all stu-
dents, as appropriate for their goals, skills levels, and comple-
tion of prerequisites:

(1) Basic skills ((remediationr)) courses and high school
equivalency certificate preparation courses;

(i1) Courses that will lead to a postsecondary degree or
certificate;

(iii) Course work that will lead to a high school diploma;
and

(iv) College and work readiness preparation course
work.

(c) The program will maintain an instructor to student
ratio as follows:

(1) Instructor to student ratio for any course open to both
program students and nonprogram students will be deter-
mined by the college; and

(i1) Instructor to student ratio for classes designed exclu-
sively for program students will not exceed 1:35.

AMENDATORY SECTION (Amending WSR 17-01-125,
filed 12/20/16, effective 1/20/17)

WAC 392-700-137 Award of credit. (1) For programs
operated by districts, tribal compact schools, charter schools,
and agencies, high school credit will be awarded for all
course work in which students are enrolled, including high
school equivalency certificate preparation, in accordance
with the following:

(a) Determination of credit will take place on a quarterly
basis with quarters defined as follows:

(1) September through ((Nevember)) December;

(i) ((Peeember—threugh—February)) January through
March;

(iii) ((Marehthreugh-May)) April through June; and

(iv) ((Fune)) July through August.

(b) Credit will be awarded at the end of each quarter, in
accordance with the following guidelines, if the student has
been enrolled for at least one month of the quarter:

(1) A maximum of ((8-5)) 1.0 high school ((eleetive))
subject area credit((s)) will be awarded when a student passes
((ene-ermere)) a standardized high school equivalency cer-
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tificate ((pretests-during the-quarterand-the-instractional staff . i i

has-assessed-studentlearning-and-determined-that-acourse-of
study-has-been—sueeessfullyeompleted)) test in the subject

matter, as the student has demonstrated competency aligned
to the common core standards. Additional credits may be

awarded if the student has completed a course(s) of study to
prepare for the test.

(i) A 0.5 high school ((eleetive)) subject matter credit
will be awarded when a student makes a statistically signifi-
cant standardized assessment post-test gain in a specific sub-
ject area during the quarter and the following conditions are
met:

(A) The student's standardized skills assessment score at
the beginning of the quarter demonstrated high school level
skills; and

(B) The instructional staff has assessed student learning
and determined that a course of study has been successfully
completed. A maximum of 1.0 credit may be awarded for
such subject gains in a quarter.

(ii1) A minimum of 0.25 high school elective credits will
be awarded for completion of a work readiness or college
readiness curriculum in which the student has demonstrated
mastery of specific competencies.

(iv) For students taking part in district-, tribal compact
school-, or charter school-approved subject-specific credit
recovery course work, the amount and type of credit to be
awarded will be defined by the district, tribal compact school,
or charter school.

(v) The district, tribal compact school, or charter school
must award credit for other course work provided by the
agency with amount of credit to be awarded determined in
advance, based on the agency's instructional staff's recom-
mendation and on a district, tribal compact school, or charter
school review of the curriculum and intended learning out-
comes. Credit will only be awarded when:

(A) The student's standardized skills assessment score at
the start of the quarter demonstrates high school level skills;
and

(B) The instructional staff has assessed student learning
and determined that the course of study has been successfully
completed.

(2) For programs operated by colleges, high school
credit will be awarded for course work in which students are
enrolled, in accordance with the following:

(a) The district, tribal compact school, or charter school,
and the college will determine whether the high school
diploma will be awarded by the district, tribal compact
school, or charter school or by the college as part of the col-
lege's high school completion program.

(b) If the college is awarding the diploma:

(1) 1.0 high school credit will be awarded for successful
completion of every five quarter or three semester hours of
college course work at or above the one hundred level. The
college will determine the type of credit;

(i1) 1.0 high school credit will be awarded for successful
completion of every five quarter or three semester hours of
below one hundred level course work at a college. The col-
lege will determine the type of credit; and

(iii) 0.5 subject-specific credits will be awarded for suc-
cessful completion of every five quarter or three semester
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hours of high school equivalency certificate course work
which is aligned to the common core standards.

(c) If the district, tribal compact school, or charter school
is awarding the diploma:

(1) 1.0 high school credit will be awarded for successful
completion of every five quarter or three semester hours of
below one hundred level course work at a college. The dis-
trict, tribal compact school, or charter school will determine
the type of credit based on the articulation agreement
between the college and district, tribal compact school, or
charter school;

(i1) 0.5 or 1.0 high school credit will be awarded for suc-
cessful completion of every five quarter or three semester
hours of below one hundred level course work at a college.
The district, tribal compact school, or charter school will
determine the type and amount of credit for each class based
on the articulation agreement between the college and dis-
trict, tribal compact school, or charter school; and

(iii) 0.5 subject-specific credits will be awarded for suc-
cessful completion of every five quarter or three semester
hours of high school equivalency certificate course work.

(3) The district, tribal compact school, or charter school
is responsible for reporting all high school credits earned by
students in accordance with OSPI regulations. College tran-
scripts and other student records requested by the district,
tribal compact school, or charter school will be provided by
the college or agency as needed to facilitate this process.

(4) The district, tribal compact school, or charter school
will ensure that the process for awarding high school credits
under this scope of work is implemented as part of its policy
regarding award of credits per WAC 180-51-050 (5) and (6).

AMENDATORY SECTION (Amending WSR 17-01-125,
filed 12/20/16, effective 1/20/17)

WAC 392-700-155 Annual reporting calendar. (1)
For programs operated by districts, tribal compact schools,
charter schools or agencies and for below one hundred level
classes offered in a college-operated program, the following
requirements will be met in relation to the school calendar:

(a) A school year begins September 1st and ends August
31st.

(b) The program will provide the reporting district, tribal
compact school, or charter school a calendar of the school
year prior to the beginning of the program's start date for that
school year.

(c) The school year calendar must meet the following
criteria:

(1) The specific planned days of instruction will be iden-
tified; and

(i1)) There must be a minimum of ten instructional
months.

(d) The number of hours of instruction as defined in
WAC 392-700-065 must meet the following criteria:

(i) The calculation for standard instructional day may not
exceed six hours per day even when instruction is provided
for more than six hours per day; and

(i1) The standard instructional day may not be less than
two hours per day.

Proposed
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(e) The total planned hours of instruction for the school
year:

(i) Is the sum of the instructional hours for all instruc-
tional months of the school year; and

(i1) Prior to the 2018-19 school year, must have at a min-
imum of nine hundred planned hours of instruction for the

school year. Beginning with the 2018-19 school year, must

have at a minimum of one thousand planned hours of instruc-
tion for the school year.

(2) For programs operated by colleges and for college
level classes, the school year calendar shall meet the follow-
ing criteria:

(a) The specific planned days of instruction will be iden-
tified; and

(b) There must be a minimum of ten instructional
months.

AMENDATORY SECTION (Amending WSR 17-01-125,
filed 12/20/16, effective 1/20/17)

WAC 392-700-175 Required documentation and
reporting. (1) Student documentation:

(a) The program shall submit to the reporting district,
tribal compact school, charter school, or direct funded techni-
cal college monthly the program's enrollment and maintain
and make available upon request the following documenta-
tion to support the monthly enrollment claimed:

(1) Each student's eligibility pursuant to WAC 392-700-
035;

(i1) Evidence of each student's enrollment requirements
under WAC 392-700-160 to include:

(A) Enrollment in district, tribal compact school, charter
school, or direct funded technical college;

(B) Evidence of minimum attendance period; and

(C) Earned indicators of academic progress.

(D) Evidence of weekly status check.

(iii) Case management support pursuant to WAC 392-
700-085.

(b) The district, tribal compact school, charter school,
agency, or college operating the program shall comply with
all state and federal laws related to the privacy, sharing, and
retention of student records.

(c) Access to all student records will be provided in
accordance with the Family Educational Rights and Privacy
Act (FERPA).

(2) CEDARS student reporting. Approved programs are
responsible for submitting all required student information to
OSPI in accordance with the CEDARS reporting guidance
and reengagement operational instructions.

(3) Annual reporting.

(a) The program will prepare and submit an annual per-
formance report to the district, tribal compact school, charter
school, agency, or college under which the program is oper-
ating no later than October 1st.

(b) The district((;ageney;—or—eelege)) or direct funded
technical college who reports the student enrollment for state
funding will review and submit the program's annual perfor-
mance report to OSPI no later than November 1st. The annual
performance must be completed using the designated OSPI
reporting tool.
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(c)(i) The annual report will provide the previous school
year's student level data:

((®))) (i1) A list of the program's enrolled students by:

(A) Gender, age, race/ethnicity;

(B) Earned credentials as defined in WAC 392-700-
015(11);

(C) Attained indicators of academic progress as defined
in WAC 392-700-015(15). For high school and college
credit, detail the subject area;

(D) The number of months each enrolled student was
claimed for state funding;

(E) The number of months each enrolled student was
served;

(F) The status of each enrolled student at the end of the
school year (graduated, continuing, exited by student choice,
exited by program choice, or turned twenty-one during the
school year).

((6-Fetalnumber-ofinstructional-statf:

WSR 18-11-132
PROPOSED RULES
DEPARTMENT OF

NATURAL RESOURCES
[Filed May 23, 2018, 9:35 a.m.]

Supplemental Notice to WSR 17-15-076 and 17-23-071.

Preproposal statement of inquiry was filed as WSR 17-
11-074.

Title of Rule and Other Identifying Information: Topo-
graphic map requirements, the proposed rule is an addition to
chapter 332-130 WAC creating a new section that provides
requirements for the production of topographic maps pre-
pared by licensed professionals. The department of natural
resources is authorized by RCW 58.24.040(1) to "Set up stan-
dards of accuracy and methods of procedure."

Hearing Location(s): On June 29, 2018, at 1:30 p.m., at
the Department of Natural Resources, Natural Resources
Building, Room #342, 1111 Washington Street S.E., Olym-
pia, WA.

Date of Intended Adoption: August 3, 2018.

Submit Written Comments to: Patrick J. Beehler, PLS,
CFedS, 1111 Washington Street S.E., Olympia, WA 98504-
7030, email pat.bechler@dnr.wa.gov, fax 360-902-1178,
360-902-1181, by July 9, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: Topographic sur-
veys and the maps produced to document and display the
results are a product of professional practice separate from
boundary survey maps. Our intention in drafting the proposed
WAC is to provide a set of requirements for a topographic
map that can stand on its own apart from boundary survey
map requirements as set in WAC 332-130-050. The proposed
requirements are specifically for topographic maps.
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Reasons Supporting Proposal: There are currently no
requirements for the production of topographic maps by
licensed professionals. Critical and pertinent information is
often missing from the final map. This proposal will direct
the professional to provide information that is needed for the
intelligent interpretation of the final topographic map. The
proposed rule will be used by the board of registration for
engineers and land surveyors to assure compliance. The lan-
guage shown below is a revision to the previous language as
included with the CR-102 issued as WSR 17-15-076. The
revisions eliminate certain items that may have been confus-
ing and subject to interpretation.

Statutory Authority for Adoption: RCW 58.24.040(1).

Statute Being Implemented: RCW 58.24.040(1).

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: Department of natural resources,
governmental.

Name of Agency Personnel Responsible for Drafting:
Patrick J. Beehler, PLS, 1111 Washington Street S.E., Olym-
pia, WA 98504, 360-902-1181; Implementation: Kristina
Horton, PLS, 801 88th Avenue S.E., Tumwater, WA 98501-
7019, 360-902-1190; and Enforcement: Board of Registra-
tion, PE and LS, 405 Black Lake Boulevard, Olympia, WA
98502, 360-664-1571.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. There is little or no additional cost to the profes-
sional preparing the topographic map.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 19.85.025(3) as the rules are
adopting or incorporating by reference without
material change federal statutes or regulations,
Washington state statutes, rules of other Washing-
ton state agencies, shoreline master programs other
than those programs governing shorelines of state-
wide significance, or, as referenced by Washington
state law, national consensus codes that generally
establish industry standards, if the material adopted
or incorporated regulates the same subject matter
and conduct as the adopting or incorporating rule;
and rule content is explicitly and specifically dic-

tated by statute.
May 21, 2018
Duane Emmons
Acting Deputy Supervisor
State Uplands
NEW SECTION

WAC 332-130-145 Topographic map requirements.
For the purposes of this section, a topographic map is a type
of map, drawn to scale, which depicts the horizontal and ver-
tical positions of the features represented. Usually, contour
lines and spot elevations are used to depict surface relief, but
a variety of methods can be used to show changes in terrain.
A contour line is a line connecting places of equal elevation.
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A topographic map may show natural and/or fabricated fea-
tures, existing terrain and/or design surfaces.

The following requirements shall apply to topographic
maps prepared by professionals registered under chapters
18.43 and 18.210 RCW. Such requirements should be consid-
ered minimum only. The professional conducting the work
will determine what precision and accuracy are expected to
be utilized for topographic mapping services necessitating
various levels of accuracy.

(1) The following elements must be included on every
topographic map:

(a) Vertical datum used (such as "assumed," "NAVD
88," "NSRS," "unknown");

(b) North arrow;

(c) Map scale and graphic scale bar;

(d) Legend of symbols used;

(e) Licensee name and contact information;

(f) Seal and signature of licensee.

(2) Statements of clarification for additional information
if it is shown on topographic map:

(a) Basis of elevations citing benchmark(s) used with
elevation(s) (such as "city bench mark 20-01, elevation
456.32 feet, GPS observation including metadata");

(b) Purpose or intended use of the topographic map (such
as "preliminary plat," "on-site septic design," "civil engineer-
ing design");

(c) A description of the source of the contours (such as
"contours derived from direct field observations," or "con-
tours shown are from Clallam County's GIS");

(d) Sufficient labeling to determine contour interval(s);

(e) Description of project benchmarks established;

(f) Statement of elevations and contour accuracy (such as
"national mapping standards, one-half the contour interval");

(g) Statement on limitation of use (such as "preliminary-
not for design");

(h) Source of boundary information (such as record of
survey including auditor indexing information, county GIS,
etc., and method(s) used to spatially relate area mapped to
said boundaries).

(3) Statements of clarification of utility information if it
is shown on the topographic map:

(a) Source of utility location (such as "surface mark-
ings," "as-built," "potholing," or "direct mapping");

(b) Statement of positional limitation of utility depiction
(such as "locations of underground utilities shown hereon are
based upon field mapping performed" or "locations of under-
ground utilities shown hereon are based upon as-built
maps");

(c) A statement of the scope of work between the project
owner and the licensee regarding the comprehensiveness,
exclusions, and limits of the utility investigations leading to
these utility depictions.

Proposed
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WSR 18-11-136
PROPOSED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES
(Aging and Long-Term Support Administration)
[Filed May 23, 2018, 10:45 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
05-079.

Title of Rule and Other Identifying Information: The
department is proposing to amend sections in chapter 388-71
WAC, Home and community services and programs, specifi-
cally related to adult day health and adult day care.

Hearing Location(s): On July 10, 2018, at 10:00 a.m., at
Office Building 2, Department of Social and Health Services
(DSHS) Headquarters, 1115 Washington, Olympia, WA
98504. Public parking at 11th and Jefferson. A map is avail-
able at https://www.dshs.wa.gov/sesa/rules-and-policies-
assistance-unit/driving-directions-office-bldg-2.

Date of Intended Adoption: Not earlier than July 11,
2018.

Submit Written Comments to: DSHS Rules Coordinator,
P.O. Box 45850, Olympia, WA 98504, email DSHSRPAU
RulesCoordinator@dshs.wa.gov, fax 360-664-6185, by 5:00
p.m., July 10, 2018.

Assistance for Persons with Disabilities: Contact Jeff
Kildahl, DSHS rules consultant, phone 360-664-6092, fax
360-664-6185, TTY 711 relay service, email Kildaja@dshs.
wa.gov, by June 26, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The department is
proposing to amend sections in chapter 388-71 WAC to
define person-centered care. Proposed updates include per-
son-centered language, equal access to care and services, cli-
ent choice in activities and staff, and maintaining dignity,
respect, and privacy while attending adult day programs.

Reasons Supporting Proposal: See purpose statement
above.

Statutory Authority for Adoption: RCW 74.08.090.

Statute Being Implemented: RCW 74.09.520.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: DSHS, governmental.

Name of Agency Personnel Responsible for Drafting,
Implementation, and Enforcement: Erika Parada, P.O. Box
45600, Olympia, WA 98504-5600, 360-725-2450.

A cost-benefit analysis is not required under RCW
34.05.328. Rules of DSHS relating only to client medical or
financial eligibility and rules concerning liability for care of
dependents.

This rule proposal, or portions of the proposal, is exempt
from requirements of the Regulatory Fairness Act because
the proposal:

Is exempt under RCW 34.05.328 (5)(b)(vii).

Explanation of exemptions: Rules of DSHS relating only
to client medical or financial eligibility and rules concerning
liability for care of dependents.

May 17, 2018
Katherine I. Vasquez
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Rules Coordinator

Reviser's note: The material contained in this filing exceeded the
page-count limitations of WAC 1-21-040 for appearance in this issue of the
Register. It will appear in the 18-12 issue of the Register.

WSR 18-11-137
PROPOSED RULES
HEALTH CARE AUTHORITY
[Filed May 23,2018, 11:11 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 18-
07-093.

Title of Rule and Other Identifying Information: WAC
182-552-1000 Respiratory care—Covered—Respiratory and
ventilator equipment and supplies.

Hearing Location(s): On June 26, 2018, at 10:00 a.m., at
the Health Care Authority (HCA), Cherry Street Plaza, Sue
Crystal Conference Room 106A, 626 8th Avenue, Olympia,
WA 98504. Metered public parking is available street side
around building. A map is available at https://www.hca.wa.
gov/assets/program/Driving-parking-checkin-instructions
.pdf or directions can be obtained by calling 360-725-1000.

Date of Intended Adoption: Not sooner than June 27,
2018.

Submit Written Comments to: HCA Rules Coordinator,
P.O. Box 42716, Olympia, WA 98504-2716, email arc@hca.
wa.gov, fax 360-586-9727, by June 26, 2018.

Assistance for Persons with Disabilities: Contact Amber
Lougheed, phone 360-725-1349, fax 360-586-9727, TTY
800-848-5429 or 711, email amber.lougheed@hca.wa.gov,
by June 22, 2018.

Purpose of the Proposal and Its Anticipated Effects,
Including Any Changes in Existing Rules: The agency is
revising this section to (1) clarify the clinical criteria for the
rental of a back-up ventilator; (2) revise the authorization
requirements for ventilators; and (3) remove the outdated
clinical criteria for ventilators for clients seventeen years of
age and younger.

Reasons Supporting Proposal: See purpose.

Statutory Authority for Adoption: RCW 41.05.021,
41.05.160.

Statute Being Implemented: RCW 41.05.021, 41.05.160.

Rule is not necessitated by federal law, federal or state
court decision.

Name of Proponent: HCA, governmental.

Name of Agency Personnel Responsible for Drafting:
Vance Taylor, P.O. Box 42716, Olympia, WA 98504-2716,
360-725-1344; Implementation and Enforcement: Joan
Chappell, P.O. Box 42716, Olympia, WA 98504-2716, 360-
725-1071.

A school district fiscal impact statement is not required
under RCW 28A.305.135.

A cost-benefit analysis is not required under RCW
34.05.328. RCW 34.05.328 does not apply to HCA rules
unless requested by the joint administrative rules review
committee or applied voluntarily.
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The proposed rule does not impose more-than-minor
costs on businesses. Following is a summary of the agency's
analysis showing how costs were calculated. The updates to
these rules do not impose additional compliance costs or
requirements on providers. The agency is reducing the
requirements for authorization on all ventilators.

May 23,2018
Wendy Barcus
Rules Coordinator

AMENDATORY SECTION (Amending WSR 12-14-022,
filed 6/25/12, effective 8/1/12)

WAC 182-552-1000 ((Respiratery—eare—))Cov-

ered—Respiratory and ventilator equipment and sup-
plies. (1) The medicaid agency covers the rental of a ventila-
tor, equipment, and ((related)) disposable ventilator supplies
when the ((ventiateris)) client requires periodic or continu-
ous mechanical ventilation for the treatment of chronic respi-
ratory failure (((chrenic-earben-diexideretention))) resulting
from hypoxemia or hypercapnia.

(2) The ((1nedieatd)) agency's payment for the monthly
rental ((rate)) includes ventilator maintenance and accesso-
ries including, but not limited to, humidifiers, nebulizers,
alarms, temperature probes, batteries, chargers, adapters,
connectors, fittings, tubing, disposable circuits, and filters.
The ((medieaid)) agency does not pay separately for ventila-
tor accessories unless the client owns the ventilator system,
see subsection (5) of this section.

(3) To receive payment, ventilators, equipment, and
related disposable supplies must:

(a) Be used exclusively by the client for whom it is
requested;

(b) Be FDA-approved; and

(c) Not be included in any other reimbursement method-
ology such as, but not limited to, a diagnosis-related group
(DRG).

(4) The ((medieatd)) agency pays for a back-up (second-
ary) ventilator at fifty percent of the monthly rental rate when
one or more of the following clinical criteria are met:

(a) The client cannot maintain spontaneous or adequate
ventilations for four or more consecutive hours;

(b) The client lives in an area where a replacement venti-
lator cannot be provided within two hours;

(c) The client requires mechanical ventilation during
mobility as prescribed in their plan of care.

(5) The ((medieaid)) agency pays for the purchase of the
following replacement ventilator accessories only for client-
owned ventilator systems:

(a) Gel-cell battery charger - One every twenty-four
months;

(b) ((Gel-eel)) Gel-cell heavy-duty battery - One every
twenty-four months;

(c) Battery cables - Once every twenty-four months; and

(d) Breathing circuits - Four every thirty days.

(6) ((Pressure-suppert-ventiaters—

ta)Forelients-eighteen—years-of age-and-olderthe-med-
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port-ventilator:)) All ventilators require expedited prior
authorization (EPA), as described in WAC 182-552-1375.

(a) At the time of authorization, the following informa-
tion must be documented in the client's record and made
available to the agency upon request:

(i) Medical history, unless request is for continuation of
services;

(>i1) Diagnosis and degree of impairment;

(>iii) Degree of ventilatory support required; and

(iv) Ventilator settings and parameters including mode
and type of ventilator ordered at the time of the authorization.

(b) If the client has no clinical potential for being weaned
from ventilatory support, the EPA is valid for twelve months;

(c) If the client has the potential to be weaned, the EPA
is valid for six months.

Proposed
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