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WSR 25-09-073
EXPEDITED RULES

DEPARTMENT OF ECOLOGY
[Order 24-13—Filed April 16, 2025, 9:16 a.m.]

Title of Rule and Other Identifying Information: Chapter 173-158
WAC, Flood plain management; floodway prohibition waivers for flood
mitigation.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department of ecology (ecology) is
leading an expedited rule making to amend chapter 173-158 WAC, Flood
plain management. This rule making will implement changes that were
made to the state's floodplain management law (chapter 86.16 RCW) with
the passage of SB [SSB] 5649 in 2024. These amendments will make it
possible for ecology to issue a waiver that would allow some lower-—
risk homes located in designated "floodways" to be structurally al-
tered (for example, through home elevation) to make the homes safer
from future flood events, as long as other requirements of the local
land use authority (county, city, or town) are met.

Reasons Supporting Proposal: This amendment will ensure that the
rule aligns with the changes to chapter 86.16 RCW that allow flood-
prone communities to request a waiver from ecology to complete resi-
dential flood risk reduction projects before flooding occurs. Ecology
will review each waiver request on a case-by-case basis and approve
those that meet strict safety criteria. Homes that undergo flood risk
reduction improvements will be prohibited from expanding the structur-
al footprint of the home. Without this rule amendment, ecology can on-
ly issue a waiver to allow flood risk reduction improvements after a
home has been damaged by flooding.

Statutory Authority for Adoption: Chapter 86.16 RCW, Flood plain
management.

Statute Being Implemented: Chapter 86.16 RCW, Flood plain manage-
ment.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Washington department of ecology, governmen-
tal.

Name of Agency Personnel Responsible for Drafting and Implementa-
tion: Jonathon Loos, Headquarters, 425-725-0453.

This notice meets the following criteria to use the expedited
adoption process for these rules:

Content 1is explicitly and specifically dictated by statute.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Katie Wolt,
Rules Coordinator, Washington State Department of Ecology, Government
Relations, P.O. Box 47600, Olympia, WA 98503-7600, phone 360-763-2898,
email rulemaking@ecy.wa.gov, BEGINNING May 7, 2025, AND RECEIVED BY
June 23, 2025.

April 16, 2025
Heather Bartlett
Deputy Director
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AMENDATORY SECTION (Amending WSR 02-15-093, filed 7/16/02, effective
8/16/02)

WAC 173-158-076 Substantial improvements to residential struc-
tures for the primary purpose of reducing risk of flood damage and
substantially damaged residential dwellings other than farmhouses in
designated floodways. For proposed projects that substantially im-
prove residential structures in a designated floodway for the primary
purpose of reducing risk of flood damage, or for all substantially
damaged residential structures, other than farmhouses, located in a
designated floodway, the department, at the request of the ((Feeat
goverament)) town, city, or county with land use authority over the
structures, is authorized to assess the risk of harm to life and prop-
erty posed by the specific conditions of the floodway. Based upon sci-
entific analysis of depth, velocity, flood-related erosion and debris
load potential, the department may exercise best professional judgment
in recommending to the local permitting authority substantial improve-
ment, repair, replacement or relocation of a ((substaptiatly damaged))
residential structure. The property owner shall be responsible for
submitting to local government any information necessary to complete
the assessment required by this section when such information is not
otherwise available.

(1) Recommendation to substantially improve a residential struc-—
ture, or to repair or replace a substantially damaged residential
structure located in the regulatory floodway shall be based on the
flood characteristics at the site. In areas of the floodway that are
subject to shallow and low velocity flooding, low flood-related ero-
sion potential, and adequate flood warning time to ensure evacuation,
the department may recommend the substantial improvement of the resi-
dential structure, or the replacement or repair of the damaged struc-
ture. Any ( (substantiatlydamaged)) existing residential structure lo-
cated in the regulatory floodway in a high risk zone based on the
flood characteristics will not be recommended to be substantially im-
proved, or repaired or replaced. Flood warning times must be
( (&wedtwe)) 12 hours or greater, except if the local government demon-
strates that it has a flood warning system and/or emergency plan in
operation. For purposes of this ((paragraph)) subsection flood charac-
teristics must include:

(a) Flood depths cannot exceed more than three feet; flood veloc-
ities cannot exceed more than three feet per second.

(b) No evidence of flood-related erosion. Flood erosion will be
determined by location of the project site in relationship to channel
migration boundaries adopted by the local government. Absent channel
migration boundaries, flood erosion will be determined by evidence of
existing overflow channels and bank erosion.

At the request of local government, the department will prepare a
report of findings and recommendations for local government concur-
rence on substantial improvements, or repair or replacement of sub-
stantially damaged residential structures located in the regulatory
floodway.

Without a recommendation from the department for the substantial
improvement, or repair or replacement of a substantially damaged resi-
dential structure located in the regulatory floodway, no substantial
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improvement, or repair or replacement is allowed per WAC
173-158-070(1) .

(2) Before the substantial improvement, repair, replacement, or
reconstruction is started, all requirements of the National Flood In-
surance Program, the state requirements adopted pursuant to RCW
86.16.031(8), and all applicable local regulations must be satisfied.
In addition the following conditions must be met:

(a) There is no potential safe building location for the replace-
ment residential structure on the same property outside the regulatory
floodway.

(b) A replacement residential structure is a residential struc-
ture built as a substitute for a previously existing residential
structure of equivalent use and size.

(c) Substantial improvements, repairs or reconstruction or re-
placement of a residential structure shall not increase the total
square footage of floodway encroachment.

(d) The elevation of the lowest floor of the substantially im-
proved, or substantially damaged or replacement residential structure
is a minimum of one foot higher than the base flood elevation.

(e) New, improved, and replacement water supply systems are de-
signed to eliminate or minimize infiltration of flood water into the
system.

(f) New, improved, and replacement sanitary sewerage systems are
designed and located to eliminate or minimize infiltration of flood
water into the system and discharge from the system into the flood wa-
ters.

(g) All other utilities and connections to public utilities are
designed, constructed, and located to eliminate or minimize flood dam-
age.

Certified on 4/30/2025 [ 3] WSR 25-09-073



		2025-04-30T10:30:40-0700
	Electronic transmittal




