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WSR 25-21-149
PROPOSED RULES

EMPLOYMENT SECURITY DEPARTMENT
[Filed October 22, 2025, 8:29 a.m.]

Original Notice.

Preproposal statement of inquiry was filed as WSR 25-12-056.
Title of Rule and Other Identifying Information: Amending WAC
192-500-010 Employer, 192-500-185 Waiting period, 192-510-040 How does

an employer's size affect liability for premiums and eligibility for
small business assistance grants?, 192-510-050 How will the department
assess the size of new employers?, 192-560-010 Which businesses are
eligible for small business assistance grants?, 192-560-020 What is
the application process for a small business assistance grant?,
192-620-005 What is the minimum claim duration?, 192-700-015 How is
employer size determined for employment protection?, 192-700-020 When
does an employer need to provide a continuation of health benefits to
an employee who is on paid family or medical leave?, and 192-800-100
What is the process for filing petition for review and any reply to
the petition for review?; adding new WAC 192-700-008 What is the time
frame in which an employer may apply FMLA leave to a period of PFML
job protection?, 192-700-025 How does an employee's use of leave under
the federal family and medical leave act (FMLA) affect employment re-
storation rights?, and 192-700-030 Do employers need to provide a no-
tice to employees regarding their employment restoration rights?; and
repealing WAC 192-560-011 What small business grants are available un-
der pandemic leave assistance?

Hearing Location(s): On November 25, 2025, at 9:00 a.m., via Mi-
crosoft Teams. Link available at paidleave.wa/rulemaking; or join by
phone 564-999-2000, PIN 742 034 324#.

Date of Intended Adoption: On or after December 1, 2025.

Submit Written Comments to: Janette Benham, Employment Security
Department (department), P.O. Box 9046, Olympia, WA 98507-9046, email
rules@esd.wa.gov, by November 25, 2025, 5:00 p.m.

Assistance for Persons with Disabilities: Contact Teresa Eck-
stein, state EO office, phone 360-480-5708, email
teckstein@esd.wa.gov, by November 18, 2025.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: The department, leave and care divi-
sion, 1is adopting rules for the paid family and medical leave (PFML)
program to implement portions of E2SHB 1213 (chapter 304, Laws of
2025) and SSB 5191 (chapter 178, Laws of 2025). Rules include imple-
mentation of legislative changes related to benefit eligibility re-
guirements, employer sizing, small business grants, definitions, and
employment restoration rights. A procedural rule regarding the filing
of a petition for review is also included.

Reasons Supporting Proposal: The proposed rules implement re-
quirements of E2SHB 1213 and SSB 5191. An additional rule is also in-
cluded to clarify deadlines regarding the filing of a petition for re-
view.

Statutory Authority for Adoption: RCW 50A.05.060.

Statute Being Implemented: RCW 50A.10.030, 50A.15.020,
50A.24.010, 50A.24.030, 50A.35.010, and 50A.35.020.

Rule is not necessitated by federal law, federal or state court
decision.
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Name of Agency Personnel Responsible for Drafting, Implementa-
tion, and Enforcement: April Amundson, Olympia, Washington,
360-485-2816.

A school district fiscal impact statement is not required under
RCW 28A.305.135.

A cost-benefit analysis is not

required under RCW 34.05.328.

WAC 192-500-010 Employer.

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-500-185 Waiting period.

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-510-040 How does an employer's size
affect liability for premiums and eligibility for
small business assistance grants?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-510-050 How will the department assess
the size of new employers?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-560-010 Which businesses are eligible
for small business assistance grants?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-560-011 What small business grants are
available under pandemic leave assistance?
(Repeal)

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-560-020 What is the application process
for a small business assistance grant?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-620-005 What is the minimum claim
duration?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-700-008 What is the time frame in
which an employer may apply FMLA leave to a
period of PEML job protection?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-700-015 How is employer size
determined for employment protection?

RCW 34.05.328 (5)(a)(iv): The rule only clarifies
language of a rule without changing its effect.

WAC 192-700-020 When does an employer need to
provide a continuation of health benefits to an
employee who is on paid family or medical leave?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-700-025: How does an employee's use
of leave under the federal family and medical leave
act (FMLA) affect employment restoration rights?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-700-030 Do employers need to provide a
notice to employees regarding their employment
restoration rights?

RCW 34.05.328 (5)(a)(iii): The rule adopts without
material change Washington state statutes.

WAC 192-800-100 What is the process for filing
petition for review and any reply to the petition for
review?

RCW 34.05.328 (5)(c)(i): The rule is a procedural
rule that amends a procedure, practice, or
requirement relating to an agency hearing.

This rule proposal, or portions of the proposal, is exempt from

requirements of the Regulatory Fairness Act because the proposal:

Is exempt under RCW 19.85.025(3) as the rules only correct typo-
graphical errors, make address or name changes, or clarify
language of a rule without changing its effect; and rules
adopt, amend, or repeal a procedure, practice, or require-
ment relating to agency hearings; or a filing or related
process requirement for applying to an agency for a license
or permit.

Explanation of exemptions:

WAC 192-500-010 Employer. RCW 34.05.310 (4)(e): The content of this rule is

explicitly and specifically dictated by statute.

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-500-185 Waiting period.
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WAC 192-510-040 How does an employer's size
affect liability for premiums and eligibility for
small business assistance grants?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-510-050 How will the department assess
the size of new employers?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-560-010 Which businesses are eligible
for small business assistance grants?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-560-011 What small business grants are
available under pandemic leave assistance?
(Repeal)

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-560-020 What is the application process
for a small business assistance grant?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-620-005 What is the minimum claim
duration?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-700-008 What is the time frame in
which an employer may apply FMLA leave to a
period of PEML job protection?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-700-015 How is employer size
determined for employment protection?

RCW 34.05.310 (4)(d): This rule clarifies language
of a rule without changing its effect.

WAC 192-700-020 When does an employer need to
provide a continuation of health benefits to an
employee who is on paid family or medical leave?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-700-025: How does an employee's use
of leave under the federal family and medical leave
act (FMLA) affect employment restoration rights?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-700-030: Do employers need to provide
a notice to employees regarding their employment
restoration rights?

RCW 34.05.310 (4)(e): The content of this rule is
explicitly and specifically dictated by statute.

WAC 192-800-100 What is the process for filing
petition for review and any reply to the petition for
review?

RCW 34.05.310 (4)(g)(i): This rule amends a
procedure, practice, or requirement relating to
agency hearings.

Scope of exemption for rule proposal:

Is fully exempt.

October 22,

WSR 25-21-149

April Amundson
Policy and Rules Manager

ESPI, Leave and Care Programs

RDS-6694.2

AMENDATORY SECTION effective

11/2/20)

(Amending WSR 20-20-074, filed 10/2/20,

WAC 192-500-010 Employer.
(a)

(1) An "employer" is:
Any individual or type of organization, including any part-

nership, association, trust, estate, joint stock company, insurance
company, limited liability company, or corporation, whether domestic
or foreign, or the receiver, trustee in bankruptcy, trustee, or the

legal representative of a deceased person, having any person in em-
ployment or, having become an employer, has not ceased to be an em-
ployer as provided in this chapter;

(b) The state, state institutions, and state agencies;
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(c) Any unit of local government including, but not limited to, a
county, city, town, municipal corporation, quasi-municipal corpora-
tion, or political subdivision; ((and))

(d) A franchisee; and

(e) Representatives for employvers of dockworkers who normally
work for several employers in the same industry interchangeably
through a collectively bargained agreement. Other than for their own
employees, employver representatives are not obligated to report dock-
workers who are not covered by the collective bargaining agreement.

(2) "Employer" does not include the United States of America.

(3) For the purposes of paid family and medical leave, the term
employer is used for both employer and employer agent.

(4) This section does not apply to:

(a) Any self-employed person or federally recognized tribe that
has not elected coverage under Title 50A RCW; and

(b) Any person performing casual labor as defined in RCW
50A.05.010.

AMENDATORY SECTION (Amending WSR 22-10-031, filed 4/26/22, effective
6/9/22)

WAC 192-500-185 Waiting period. (1) A "waiting period" is the
first seven consecutive calendar days beginning with the Sunday of the
first week an eligible employee starts taking paid family or medical
leave.

(2) An employee will satisfy the waiting period requirement if
the employee takes at least ((etght)) four consecutive hours of leave
during the first week of the employee's paid family or medical leave
claim.

(3) An employee will not receive a benefit payment for hours
claimed during the waiting period.

(4) A waiting period does not reduce the maximum duration of an
employee's available paid family or medical leave.

(5) Subject to subsection (7) of this section, an employee must
only meet the requirement of one waiting period in a claim year.

(6) If an employee is denied eligibility for a period of time
that satisfied the waiting period requirement, the waiting period re-
gquirement will not be deemed satisfied for a future claim for which
the employee is deemed eligible.

(7) The waiting period does not apply to:

(a) Medical leave taken upon the birth of a child;

(b) Family leave taken for bonding after the child's birth or
placement; or

(c) Family leave taken for reasons related to a qualified milita-
ry exigency.

(8) An employee's use of paid time off for all of or any portion
of the waiting period will not affect the satisfaction of the waiting
period requirement.

RDS-6695.1
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AMENDATORY SECTION (Amending WSR 21-04-067, filed 1/29/21, effective
3/1/21)

WAC 192-510-040 How does an employer's size affect liability for
premiums and eligibility for small business assistance grants? (1) To
assess premiums and determine eligibility for small business assis-
tance grants, the department must determine the size of each applica-
ble employer. The department will determine the size of each employer
as provided in RCW 50A.10.030. The department will only count the num-
ber of in-state employees as defined in RCW 50A.05.010 when calculat-
ing employer size.

(2) If the department determines that the employer's status has
changed as it relates to premium liability, the department will notify
the employer. This notification will include the following informa-
tion:

(a) If the employer was determined to have ((£i+f&y)) 50 or more
employees for the preceding calendar year, and the employer is then
determined to have fewer than ((ffty)) 50 employees for the subse-
quent calendar year, the employer will not be required to pay the em-
ployer portion of the premium for the next calendar year; or

(b) If the employer was determined to have fewer than ((£+£&y))
50 employees for the preceding calendar year, and the employer is then
determined to have ((£+f£¥)) 50 or more employees for the subsequent
calendar year, the employer will be required to pay the employer por-
tion of the premium for the next calendar year.

: . .
( (Example:—On—September 3020187——a business—is—determined—teo
h~asxz had E man ] z o n o Axzo or Airra e nrasza 11 s N + A
TV T o LllLJJ.\J_Y [=] 1T Vv J.(_A.\j A\ & g J.J.l\j CIT L./J. vV I OUOTS [ SN g \_/Ulllb/J. C A
PSRNV N a1 ol SN Az A Tia 1 sz 1 20717 +1 e~ Ti1nn 2N 207 Q Th m
\1\_A(_AJ. [ J.u_), WITICTTT =V 10 U\_AJ._Y J., O LT 12 L_LJ.J.U\_A\jLJ. OUaTT d\J, U LU 1ITT T
] P ANE S BN B N 2N | e +1 man ] PP NE I NS S n £ Ny arddaes £ HNT QO On
L./J.\J_Y - e [ Sy @ I N [ S CIT LllLJJ.\J_Y - L./\JJ. CIOUTT A = L./J. T UTITS [ S U T
St A~ 2N 20170 + 1 Iraamaaca 20 A+ ~ppna o~ h~asxz had A4Q mi-] 7
J b/k_ T - d\J, U I CIT oS ITT [=xe) e A8 C [ S ) g Ay A8 |y IV T T LllLJJ.\J_Y
o n o Axzo or A1 g~ o+ nrasza 11 s N A N N e~ g
[=] 1T Vv J.(_A.\j W & g J.J.l\j CIT L./J. vV I OUOTS [ SN g \_/Ulllb/J. C A8 \1\_A(_AJ. C J.u_), WITICTTT Vv
o T2l sz 1 207 Q + 1 o ok Ti1nn 2N 20170 Th mi-] Tz 2 ] PN N
10 U\_AJ._Y J., L.\JJ.U, L_LJ.J.U\_A\jLJ. OUaTT d\J, U0 1IITT LllLJJ.\J_Y - e IO J.Ull\j - J - —
sbte—Ffor—+th mptoyer—share—eofpremiums—Ffor—2026<)) (3) An employer

that elects to submit the number of emplovees employved on the last day
of each calendar guarter may do so in the employer portal or in anoth-
er manner approved by the department. Such emplovers will, on Septem-
ber 30th of each vyear, have their size determined by averaging the
number of emplovees reported on the last day of each calendar guarter
over the last four calendar guarters.

(4) Emplovers that elect not to submit the number of employees
emploved on the last day of each calendar quarter as described in sub-
section (3) of this section will, on September 30th of each year, have
their size determined by averaging the total number of employees re-
ported during the preceding four calendar gquarters.

(5) For the purposes of subsection (3) of this section, the term
"employed" has the same meaning as WAC 192-700-015(3).

AMENDATORY SECTION (Amending WSR 21-11-009, filed 5/7/21, effective
6/7/21)

WAC 192-510-050 How will the department assess the size of new
employers? An employer that has not been in business in Washington
long enough to report four calendar quarters by September 30th will
have its size calculated after the second quarter of reporting is due
by averaging the number of employees reported over the quarters for
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which reporting exists in accordance with WAC 192-510-040. Premium as-
sessment based on this determination will begin on this reporting
date. This size determination remains in effect for the following cal-
endar year under RCW 50A.10.030.

RDS-6696.1

AMENDATORY SECTION (Amending WSR 21-11-009, filed 5/7/21, effective
6/7/21)

WAC 192-560-010 Which businesses are eligible for small business
assistance grants? (1) An employer determined to have ((emre—hundred
£ifty)) 150 or fewer employees in the state that is assessed the em-
ployer share of the premiums is eligible to apply for small business
assistance grants as provided in chapter 50A.24 RCW.

(2) An employer determined to have fewer than ((£f&y)) 50 em-
ployees is only eligible for a small business assistance grant if the
employer opts to pay the employer share of the premiums.

(a) The employer will be assessed the employer share of the pre-
miums for a minimum of ((twedtwe)) 12 consecutive calendar quarters be-
ginning with the first calendar quarter after the most recent grant is
approved.

(b) The employer may provide notice at any time after the appro-
val of the grant to opt out of paying the employer share of the premi-
ums .

(1) If the ((&wedtfth)) 12th consecutive quarter following appro-
val of the grant has ended, the opt-out will become effective on the
first day of the following quarter.

(ii) If the ((&welfth)) 12th consecutive quarter following appro-
val of the grant has not ended, the opt-out will become effective on
the first day of the ((fhirteenth)) 13th quarter following approval of
the grant.

(3) An employer is not eligible for a small business assistance
grant if, at the time of application, the employer has outstanding and
delinquent reports, outstanding and delinguent payments, or due and
owing penalties or interest under Title 50A RCW.

(4) An employer may request only one grant per year for each em-
ployee who takes paid family or medical leave under this title. Sub-
missions under (a) and (b) of this subsection do not qualify as grant
applications and therefore do not count against the employer's limit
of ((£er)) 10 applications per year.

(a) An employer that qualifies for a grant under RCW 50A.24.010
for an amount that is less than ((ere—theousanddettars)) S$1,000 may
submit documentation of significant additional wage-related costs in-
curred after filing the initial grant application in an attempt to
qualify for additional grant funds.

(b) An employer may submit a revised application for a grant un-
der RCW 50A.24.010 in an attempt to qualify for additional grant
funds.

(5) An employer must apply for any grant no later than four
months following the last day of the employee's paid family or medical
leave.
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AMENDATORY SECTION (Amending WSR 21-04-067, filed 1/29/21, effective
3/1/21)

WAC 192-560-020 What is the application process for a small
business assistance grant? (1) Applications for small business assis-—
tance grants must be submitted online or in another format approved by
the department. To be approved, an application must contain:

(a) The name and Social Security number or individual taxpayer
identification number of the employee taking leave;

(b) The amount and type of grant being requested; and

(c) ((Ar—exptanotion Summarizing any personnet—or stgnifieant—ad—
A3+ 2 - Iy raol ~+ A ~~at o o o o +Alrarn T A~ £ M Sz
|\ N i WS S N R i @ R VV(_A.\j - N Ny & Ny w A8 \NAN S I S ) CITITTA T \AU - C TN IT Py \ @ RwFw) A IT J.LlLJJ.\J_Y
taking—teave;—and

+))) For businesses with:

(i) Fewer than 50 employees, a written statement attesting that
the employer hired a temporary worker or incurred other significant
wage-related costs due to an employee's use of family or medical
leave.

(ii) Between 50 and 150 employees, written documentation includ-
ing, but not limited to, personnel records related to the hiring of a
new temporary employee, wage reports, and signed statements, showing
the temporary worker hired or significant additional wage-related
costs incurred are due to an employee's use of paid family or medical
leave.

(d) The department may require additional information as necessa-
ry to verify an employer's eligibility for a small business grant.

(2) Incomplete applications will not be reviewed and will not
count against an employer's limit of ((fer)) 10 applications per year
under RCW 50A.24.010.

(3) The department will deny the application for reasons includ-
ing, but not limited to, the employer's failure to demonstrate that:

(a) It hired a temporary worker or incurred any significant addi-
tional wage-related costs; or

(b) The temporary worker hired or significant additional wage-re-
lated cost incurred was not due to an employee's use of family or med-
ical leave.

4 it P S [ TP S LN P DA | + P i TP S LN T e |

( ) ((J.J. (&Y \jJ.(_A.LlL_ ub/r/J.J.uuL_J.ULL e A8 T \_A, CIT ub/r/J.J.uuL_J.ULL WL T

a1+ NN IS N M sz Vo 1 9 ma 4+ £ 4+ n NN B BN oo LY r 7z -

Ay I T u\juJ.Ll;_)L_ aIT Lllb/J.U_Y - =) [ S ) i Sy A T IT LALJb/J.J.uLAL_J.ULLQ b/ - _Y [ e =y
+5))) The denial of a grant application is appealable

REPEALER

The following section of the Washington Administrative Code 1is
repealed:

WAC 192-560-011 What small business grants are
available under pandemic leave
assistance?

RDS-6697.1
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AMENDATORY SECTION (Amending WSR 19-13-001, filed 6/5/19, effective
7/6/19)

WAC 192-620-005 What is the minimum claim duration? (1) The

minimum claim duration for paid family or medical leave is ((eight))
four consecutive hours in a week. If an employee on leave claims
((edgkht)) four consecutive hours at any point during a week, the mini-

mum claim duration i1s satisfied.

= ¥
S + £
I - TTT T -
o~ 4 PP boliieo = +
b/J.U - A\ \awy 1V TTIOT1I S (&8 T
week—tEh Mmooy typieattyv—worutdhave been—sehedudeds)) (2) If an em-
ployee on leave typically works less than four-hour shifts, the em-—

plovee will meet the reguirement of a minimum claim when the employee
has missed four consecutive hours at any point during a week the em-
plovee typically would have been scheduled.

Example ((2)): An employee typically works ((fewr)) two-hour
shifts. The employee will need to take two consecutive shifts of leave
in a week to have a minimum claim.

RDS-6778.1

NEW SECTION

WAC 192-700-008 What is the time frame in which an employer may
apply federal family and medical leave (FMLA) to a period of paid fam-
ily and medical leave (PFML) job protection? (1) If leave under the
federal Family and Medical Leave Act of 1993 (Act Feb. 5, 1993, P.L.
103-3, 107 Stat. 6, as it existed on January 1, 2026 (FMLA)), 1is not
taken, or if a PFML claim year is in effect when a duration of FMLA
leave is taken that the employer designates as counting against a fu-
ture duration of PFML job protection, the "52 consecutive calendar
weeks" as referenced in RCW 50A.35.010 means the employee's PFML claim
year.

(2) If a PFML claim year is not in effect when a duration of FMLA
leave i1s taken that the employer designates as counting against a fu-
ture duration of PFML job protection, the "52 consecutive calendar
weeks" as referenced in RCW 50A.35.010 means a 52-week period begin-
ning with the first day of such FMLA leave. In such cases, an employee
is entitled to a maximum of a combined total of 16 times the typical
workweek hours of job protection in the 52-week period. The maximum
duration is extended to 18 times the typical workweek hours if the em-
ployee took leave due to a serious health condition with a pregnancy
that results in incapacity.
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AMENDATORY SECTION (Amending WSR 19-16-081, filed 7/31/19, effective
8/31/19)

WAC 192-700-015 How is employer size determined for employment
protection? (1) Employment protection ( (appties—teo—employees—wheo—work

— I~ =g o N IR P SN I,

for—an—employer—with—fifeyor mor mptoyees—Gra——employmernt)) 1is avail-
able to employvees as provided in RCW 50A.35.010.

(2) For the purpose of ( (emproymernt—preoteetion)) RCW 50A.35.010
(6) (a) (1), employers are considered to have ((fifty—eor—more)) the re-
gquired number of employees when:

(a) The employer has ((ffty—eor—mmore)) the required number of em-
ployees ((werking)) or more employed each work day for ((&wenty)) 20
or more calendar workweeks; and

(b) The ((twerty)) 20 calendar workweeks occur in the current
calendar year or occurred in the preceding calendar year.

(3) For the purposes of this section, any employee whose name ap-
pears on the emplover's pavroll will be considered emploved. Employees
on paid or unpaid leave, including leave taken under Title 50A RCW,
leave taken under the federal Family and Medical Leave Act, leaves of
absence, disciplinary suspension, etc., are counted as long as the em-
plover has a reasonable expectation that the emplovee will later re-
turn to active employment. If there is no emplover/employee relation-
ship (as when an employee is laid off, whether temporarily or perma-
nently) such individual is not counted.

('1'

AMENDATORY SECTION (Amending WSR 20-11-035, filed 5/14/20, effective
6/14/20)

WAC 192-700-020 When does an employer need to provide a continu-
ation of health benefits to an employee who is on paid family or medi-
cal leave? (1) An employee taking family or medical leave under Title
SOA RCW is entltled to the continuation of health benefits as provided
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(2) When required under subsection (1) of this section, the em-
ployee's health benefits must be maintained as if the employee had
continued to work from the date family or medical leave under Title
50A RCW commenced until whichever of the following occurs first:

(a) The employee's family or medical leave under Title 50A RCW
ends; or

(b) The employee returns from leave to any employment.

(3) If the employer and employee share the cost of existing
health benefits, then during any continuation of health benefits as
provided in this section, the employee remains responsible for the em-
ployee's share of the cost as prescribed by 29 C.F.R. 825.210,
825.211, and 825.212, and any subsequent amendments to those regula-
tions.

(4) If an emplovee gives the employer unequivocal notice of in-
tent not to return to work, the employer's obligations under Title 50A
RCW to maintain health benefits cease.

(5) Nothing in this section should be construed as restricting an
employer from providing a continuation of health benefits for any em-

ployee's claim for paid family or medical leave.

a n 0O
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Certified on 11/3/2025 [ 9 ] WSR 25-21-149



Washington State Register WSR 25-21-149
NEW SECTION

WAC 192-700-025 How does an employee's use of leave under the
federal Family and Medical Leave Act (FMLA) affect employment restora-
tion rights? (1) An employee is entitled to employment restoration
upon returning from:

(a) Family or medical leave under Title 50A RCW (PFML), regard-
less of whether the employee also qualifies for and receives concur-
rent leave under the federal Family and Medical Leave Act of 1993 (Act
Feb. 5, 1993, P.L. 103-3, 107 Stat. 6, as it existed on January 1,
2026 (FMLA)), as provided under RCW 50A.15.110; or

(b) Leave protected by the FMLA, during a period in which the em-
ployee was eligible for benefits under this title but did not apply
for and receive those benefits.

(2) An employee is entitled to a combined maximum duration of 16
typical workweeks of leave under subsection (1) of this section taken
during a period of 52 consecutive calendar weeks, except this duration
is extended to 18 typical workweeks if any of the leave was taken as a
result of a serious health condition with a pregnancy resulting in in-
capacity.

(3) If the employee is approved for a duration of PFML and the
associated job protection of such leave would result in a combined du-
ration of job protected leave in excess of the maximum duration de-
scribed in subsection (2) of this section, an employer may reduce the
employee's job protection associated with the duration of PFML by a
duration of leave previously taken under FMLA, if the FMLA leave was
taken no more than 52 weeks prior to the leave taken under PFML to the
extent that such a reduction still entitles the employee to the maxi-
mum duration of job protection described in subsection (2) of this
section.

(4) Employers that choose to offset job protection, as described
in subsection (1) of this section, must provide written notice to the
employee in a language understood by the employee and transmitted by a
method reasonably certain to be received promptly by the employee. The
notice must include the following:

(a) That the employer is designating and counting the employee's
initial use of leave against the employee's entitlement under FMLA,
including specifying the amount of the entitlement used and remaining,
as estimated by the employer based on information provided by the de-
partment and employee;

(b) The start and end dates of the employer's designated 12-month
leave year under the FMLA;

(c) Since the employee is eligible for paid family or medical
leave under this title but is not applying for and receiving benefits,
that the employer is counting the FMLA leave toward the maximum peri-
ods of job protection associated with leave taken under PFML, includ-
ing specifying the start and end dates of FMLA leave, and the total
amount of FMLA leave counting toward those maximum periods, as estima-
ted by the employer based on information provided by the department
and employee; and

(d) That the use of FMLA leave counting against job protection
associated with PFML does not affect the employee's eligibility for
paid family or medical leave benefits under this title.

(5) The notice described in subsection (2) of this section must
be delivered within five business days of the employee requesting or
taking FMLA leave and at least monthly thereafter.

(a) The requirement to provide this notice will cease if:
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(1) The employer has applied the maximum amount of FMLA leave to
an employee's PFML Jjob protection; or

(ii) The employer does not wish to retain the option to reduce
PFML job protected leave by FMLA job protected leave.

(b) The notice requirement resumes if the employee takes addi-
tional FMLA leave and the employer chooses to apply that leave to re-
duce job protection under PFML as described in this section.

(6) An employer that does not comply with the notice requirements
in this section is required to recognize an employee's full employment
restoration rights under PFML regardless of any prior use of leave un-
der FMLA.

(7) An employer may apply FMLA leave toward an employee's job
protection under PFML regardless of whether leave taken under either
program is intermittent or for different qualifying events.

(8) Any investigation of a complaint filed by an employee under
RCW 50A.40.020 that includes an alleged violation of this section will
be based on information the employer had or reasonably should have had
when the employer allegedly committed the unlawful act.

(9) Nothing in this section prevents an employer from adopting
more generous leave or Jjob protection not covered by Title 50A RCW.

Example 1: An employee takes six weeks of leave under FMLA but
does not receive benefits under PFML for the same period. The employer
wishes to retain the right to apply these six weeks of FMLA leave to-
ward a potential future use of paid family or medical leave that would
result in a combined maximum of more than 16 weeks of leave. Leave is
not being taken as a result of a serious health condition with a preg-
nancy resulting in incapacity. The employer provides the proper notice
and continues to do so monthly. Six months later, the employee is ap-
proved for 12 weeks of paid family leave to bond with a new child in
the home. The employer notifies the employee that their previous use
of FMLA within the last 52 weeks is being applied to job protection
associated with their paid family leave. Because the combined total of
job protection would amount to 18 weeks, the employee would need to
return to work after the 10th week of paid family leave to retain job
protection rights. This would result in a maximum of 16 weeks of job
protection. If the employee elects to remain on paid family leave af-
ter the 10th week, they will still be eligible for PFML benefits, but
the employer would not be required to offer the same or a substantial-
ly similar position of employment when the employee returns to work.

Example 2: An employee takes four weeks of leave under FMLA, but
does not receive paid family or medical leave benefits for the same
period. The employee begins their FMLA leave on March 12, 2026, and
returns to work on April 10, 2026. The employer wishes to retain the
right to apply these four weeks of FMLA leave toward a potential fu-
ture use of paid family or medical leave. The employer provides the
proper notice and continues to do so monthly. On April 2, 2027, the
employee elects to take 16 weeks of paid family and medical leave af-
ter giving birth to a child. The employer notifies the employee that
their previous use of FMLA within the last 12 months is being applied
to job protection associated with their paid family leave. The employ-
er is only able to apply one week of previously used FMLA leave toward
the employee's paid medical leave Jjob protection because the addition-
al FMLA leave occurred more than one year prior to the employee's use
of paid medical leave.
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NEW SECTION

WAC 192-700-030 Do employers need to provide a notice to employ-
ees regarding their employment restoration rights? (1) Employers are
required to provide a notice to employees eligible for employment re-
storation rights as described in RCW 50A.35.010 (7) (b).

(2) Employers must provide this notice:

(a) Each time an employee takes or is expected to take a continu-
ous period of leave that lasts at least two typical workweeks; or

(b) One time for each qualifying event if the employee takes or
is expected to take combined intermittent periods of leave exceeding
14 typical work days for that qualifying event. In this case, an em-
ployer may use an approximate date rather than a precise date for the
employee's first scheduled workday after the leave ends.

Example: An employee applies for and receives paid medical leave
benefits on an intermittent basis, taking every Monday off for treat-
ment over an extended period of time. After the 14th Monday, an em-
ployer is required to provide the notice. The employer may provide a
single notice for this qualifying event, and the notice may list "the
day after you have received your treatment" as the expected time for
the employee's return to work.

(3) The notice described in this section must be delivered in a
language understood by the employee and transmitted by a method rea-
sonably certain to be received by the employee no later than:

(a) Five business days in advance of the date the employee is ex-
pected to return to work; or

(b) If the employer becomes aware of the employee's use of paid
family or medical leave less than five business days in advance of the
date the employee is expected to return to work, as soon as is practi-
cable.

(4) Any investigation of a complaint filed by an employee under
RCW 50A.40.020 that includes an alleged violation of this section will
be based on information the employer had or reasonably should have had
when the employer allegedly committed the unlawful act.

RDS-6698.1

AMENDATORY SECTION (Amending WSR 19-23-090, filed 11/19/19, effective
12/20/19)

WAC 192-800-100 What is the process for filing petition for re-
view and any reply to the petition for review? (1) The written peti-
tion for review must be filed by using the department's online serv-
ices or by mailing it to the Commissioner's Review Office, Employment
Security Department, Post Office Box 9555, Olympia, WA 98507-9555,
within ((fkiety)) 30 days of the date of mailing or delivery of the
decision of the office of administrative hearings, whichever is earli-
er.

(2) Any written argument in support of the petition for review
must be attached to the petition for review and be filed at the same
time. The commissioner's review office will acknowledge receipt of the
petition for review by assigning a review number to the case, entering
the review number on the face of the petition for review, and setting
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forth the acknowledgment date on the petition for review. The commis-
sioner's review office will also send copies of the acknowledged peti-
tion for review and attached argument in support thereof to the peti-
tioning party, nonpetitioning party, and their representatives of re-
cord, 1if any.

(3) Any reply to the petition for review and any argument in sup-
port thereof by the nonpetitioning party must be filed by using the
department's online services or by mailing it to the Commissioner's
Review Office, Employment Security Department, Post Office Box 9555,
Olympia, WA 98507-9555. The reply must be ((reeeivedby)) filed with
the commissioner's review office within ((fi+fteer)) 15 days of the
date of the acknowledged petition for review. An informational copy
must be mailed by the nonpetitioning party to all other parties of re-
cord and their representatives, if any.

(4) The petition for review and argument in support thereof, and
the reply to the petition for review and argument in support thereof,
must:

(a) Be captioned, and include the docket number of the decision
of the office of administrative hearings, and be signed by the party
submitting it or by a designated representative of that party; ((ard))

(b) Be legible, reproducible, and five pages or less; and

(c) Be filed in accordance with the provisions of RCW 50A.50.040.

(5) Arrangements for representation and requests for copies of
the hearing record and exhibits will not extend the period for the
filing of a petition for review, argument in support thereof, or a re-
ply to the petition for review.

(6) Any argument in support of the petition for review or in re-
ply thereto not submitted in accordance with the provisions of this
regulation is not considered in the disposition of the case unless it
is determined that the failure to comply with these provisions was be-
yond the reasonable control of the individual seeking relief.
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