
WSR 25-23-033
PROPOSED RULES

DEPARTMENT OF ECOLOGY
[Order 24-10—Filed November 13, 2025, 8:16 a.m.]

Original Notice.
Preproposal statement of inquiry was filed as WSR 25-05-004.
Title of Rule and Other Identifying Information: Chapter 173-400 

WAC, Emission standards for combustion and incineration units; chapter 
173-425 WAC, Outdoor burning; and chapter 173-430 WAC, Agricultural 
burning; https://ecology.wa.gov/regulations-permits/laws-rules-
rulemaking/rulemaking/wac-173-425-430-400.

Hearing Location(s): On January 6, 2026, at 10:00 a.m. - 12:00 
p.m., via Zoom at https://waecy-wa-gov.zoom.us/meeting/register/
S2ic5e3oRt-SLdJ1coH16w, Meeting ID 896 7940 1480, Passcode 146058. 
Find your local call-in number at https://waecy-wa-gov.zoom.us/u/
kc7LkDm3GV.

Date of Intended Adoption: March 18, 2026.
Submit Written Comments to: Caitlyn Roehmholdt, Department of 

Ecology (Ecology), Air Quality Program, P.O. Box 47600, Olympia, WA 
98504-7600, email Caitlyn.roehmholdt@ecy.wa.gov, https://
aq.ecology.commentinput.com/?id=EbS36DgB9, beginning November 13, 
2025, 12:00 a.m., by January 20, 2026, 11:59 p.m.

Assistance for Persons with Disabilities: Contact Caitlyn Roehm-
holdt, phone 360-742-7554, speech disability call TTY at 877-833-6341, 
impaired hearing call Washington relay service at 711, email 
Caitlyn.roehmholdt@ecy.wa.gov, https://ecology.wa.gov/about-us/
accessibility-equity/accessibility, by December 29, 2025.

Purpose of the Proposal and Its Anticipated Effects, Including 
Any Changes in Existing Rules: This rule making is proposing amend-
ments to chapter 173-425 WAC, Outdoor burning, and chapter 173-430 
WAC, Agricultural burning, to include flame cap kilns as an allowed 
burning device. Flame cap kilns are outdoor containers which are used 
for burning natural vegetation from forestry or agricultural activi-
ties. This rule making will ensure flame cap kilns are only used for 
burning that is already legal in Washington. This rule making also 
proposes changes to WAC 173-400-050 Emission standards for combustion 
and incineration units, to modify language for permitting air curtain 
incinerators (ACI). ACIs are portable containers that can be used for 
burning woody debris (slash) from forestry operations. Currently, only 
one ACI has been permitted in Washington state. This rule making in-
tends to make the ACI permitting process easier for both applicants 
and ecology staff.

Reasons Supporting Proposal: The definitions of "flame cap kiln" 
and "silvicultural burning" are being added and modified, respective-
ly, to align rule language with amendments made to RCW by SSB 6121, 
signed into law in the 2024 legislative session. ACIs are increasingly 
being looked at as an alternative to open burning, and we will explore 
streamlining the ability to permit them. The current ACI permitting 
process is extensive, and we have received comments that there are 
many barriers to applying. Current technology available for ACIs makes 
it difficult to meet some emission limits. Therefore, permit applica-
tions for ACIs require additional consideration and information. This 
requires additional work by the applicant and ecology, and additional 
time is needed to issue the necessary permit. With proper criteria and 
operation standards, ACIs may be more beneficial to air quality than 
open burning.
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Statutory Authority for Adoption: Chapter 70A.15 RCW, Washington 
Clean Air Act.

Statute Being Implemented: Chapter 70A.15 RCW, Washington Clean 
Air Act.

Rule is not necessitated by federal law, federal or state court 
decision.

Name of Proponent: Department of ecology, governmental.
Name of Agency Personnel Responsible for Drafting: Caitlyn Roehm-

holdt, Lacey, Washington, 360-742-7554; Implementation: Phil Gent and 
Catherine Lucke, Lacey, Washington, 360-918-6922 and 564-669-1601; and 
Enforcement: Karin Baldwin and Will Strand, Spokane, Washington and 
Union Gap, Washington, 509-202-5819 and 509-379-1464.

A school district fiscal impact statement is not required under 
RCW 28A.305.135.

A cost-benefit analysis is required under RCW 34.05.328. A pre-
liminary cost-benefit analysis may be obtained by contacting Caitlyn 
Roehmholdt, Department of Ecology, Air Quality Program, P.O. Box 
47600, Olympia, WA 98504-7600, phone 360-742-7554, speech disability 
call TTY at 877-833-6341, impaired hearing call Washington relay serv-
ice at 711, email Caitlyn.roehmholdt@ecy.wa.gov.

This rule proposal, or portions of the proposal, is exempt from 
requirements of the Regulatory Fairness Act because the proposal: 

Is exempt under RCW 19.85.025(3) as the rules only correct typo-
graphical errors, make address or name changes, or clarify 
language of a rule without changing its effect; and rule 
content is explicitly and specifically dictated by statute.

Is exempt under RCW 19.85.025(4).
Explanation of exemptions: We analyzed the costs of the proposed 

rule amendments in the preliminary regulatory analyses for this rule 
making. We determined that the proposed rule amendments would not re-
sult in costs compared to the baseline. The proposed rule amendments 
reduce the regulatory cost associated with a business activity, which 
may voluntarily alter behavior in ways that change overall costs. How-
ever, all baseline business operations may continue under the proposed 
rule amendments with no additional cost.

The Regulatory Fairness Act (RFA) requires ecology to prepare a 
small business economic impact statement (SBEIS) if the proposed rule 
will impose more-than-minor costs on businesses in an industry (RCW 
19.85.030 (1)(a)). As the proposed rule amendments would not impose 
any costs, ecology is not required to complete the SBEIS or any other 
analyses under RFA.

RFA also states that it does not apply to the adoption of a rule 
if ecology is able to demonstrate that the proposed rule does not af-
fect small businesses (RCW 19.85.025(4)). As the proposed rule amend-
ments would not impose any costs on small businesses, ecology is ex-
empt from performing additional analyses under RFA.

Scope of exemption for rule proposal:
Is fully exempt.

November 13, 2025
Heather Bartlett
Deputy Director

RDS-6685.1
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AMENDATORY SECTION (Amending WSR 25-05-042, filed 2/12/25, effective 
3/15/25)

WAC 173-400-050  Emission standards for combustion and incinera-
tion units.  (1) Combustion and incineration emissions units must meet 
all requirements of WAC 173-400-040 and, in addition, no person shall 
cause or allow emissions of particulate matter in excess of 0.23 gram 
per dry cubic meter at standard conditions (0.10 grain/dscf), ex-
cept((,)) for:

(a) An emissions unit combusting waste wood for the production of 
steam.

(b) An air curtain incinerator, not located in an area identified 
in WAC 173-425-040, disposing of waste wood that would otherwise be 
legal for silvicultural, agricultural, or open burning.

No person shall allow the emission of particulate matter in ex-
cess of 0.46 gram per dry cubic meter at standard conditions (0.20 
grain/dscf), as measured by 40 C.F.R. Part 60, Appendix A, Test Method 
5 (in effect on the date in WAC 173-400-025), including the use of 
emissions units described in (a) and (b) of this subsection.

(2) Incinerators not subject to the requirements of chapter 
173-434 WAC or WAC 173-400-050 (4) or (5), or requirements in WAC 
173-400-075 (40 C.F.R. Part 63, Subpart EEE in effect on the date in 
WAC 173-400-025) and WAC 173-400-115 (40 C.F.R. Part 60, Subparts E, 
Ea, Eb, Ec, AAAA, and CCCC (in effect on the date in WAC 173-400-025)) 
shall be operated only during daylight hours unless written permission 
to operate at other times is received from the permitting authority.

(3) Measured concentrations for combustion and incineration units 
shall be adjusted for volumes corrected to seven percent oxygen, ex-
cept when the permitting authority determines that an alternate oxygen 
correction factor is more representative of normal operations such as 
the correction factor included in an applicable NSPS or NESHAP, actual 
operating characteristics, or the manufacturer's specifications for 
the emission unit.

(4) Commercial and industrial solid waste incineration units con-
structed on or before November 30, 1999. A commercial and industrial 
solid waste incineration unit that commenced construction on or before 
November 30, 1999, that meets the applicability requirements in 40 
C.F.R. 62.14510, must comply with the requirements in 40 C.F.R. Part 
62, Subpart GGG (in effect on the date in WAC 173-400-025).

(a) Definitions.
(i) "Commercial and industrial solid waste incineration (CISWI) 

unit" means any combustion device that combusts commercial and indus-
trial waste, as defined in this subsection. The boundaries of a CISWI 
unit are defined as, but not limited to, the commercial or industrial 
solid waste fuel feed system, grate system, flue gas system, and bot-
tom ash. The CISWI unit does not include air pollution control equip-
ment or the stack. The CISWI unit boundary starts at the commercial 
and industrial solid waste hopper (if applicable) and extends through 
two areas:

(A) The combustion unit flue gas system, which ends immediately 
after the last combustion chamber.

(B) The combustion unit bottom ash system, which ends at the 
truck loading station or similar equipment that transfers the ash to 
final disposal. It includes all ash handling systems connected to the 
bottom ash handling system.

(ii) "Commercial and industrial solid waste" means solid waste 
combusted in an enclosed device using controlled flame combustion 
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without energy recovery that is a distinct operating unit of any com-
mercial or industrial facility (including field erected, modular, and 
custom built incineration units operating with starved or excess air), 
or solid waste combusted in an air curtain incinerator without energy 
recovery that is a distinct operating unit of any commercial or indus-
trial facility.

(b) Applicability. This section applies to incineration units 
that meet all three criteria:

(i) The incineration unit meets the definition of CISWI unit in 
this subsection.

(ii) The incineration unit commenced construction on or before 
November 30, 1999.

(iii) The incineration unit is not exempt under (c) of this sub-
section.

(c) The following types of incineration units are exempt from 
this subsection:

(i) Pathological waste incineration units. Incineration units 
burning 90 percent or more by weight (on a calendar quarter basis and 
excluding the weight of auxiliary fuel and combustion air) of patho-
logical waste, low-level radioactive waste, and/or chemotherapeutic 
waste as defined in 40 C.F.R. 60.2265 (in effect on the date in WAC 
173-400-025) are not subject to this section if you meet the two re-
quirements specified in (c)(i)(A) and (B) of this subsection.

(A) Notify the permitting authority that the unit meets these 
criteria.

(B) Keep records on a calendar quarter basis of the weight of 
pathological waste, low-level radioactive waste, and/or chemotherapeu-
tic waste burned, and the weight of all other fuels and wastes burned 
in the unit.

(ii) Agricultural waste incineration units. Incineration units 
burning 90 percent or more by weight (on a calendar quarter basis and 
excluding the weight of auxiliary fuel and combustion air) of agricul-
tural wastes as defined in 40 C.F.R. 60.2265 (in effect on the date in 
WAC 173-400-025) are not subject to this section if you meet the two 
requirements specified in (c)(ii)(A) and (B) of this subsection.

(A) Notify the permitting authority that the unit meets these 
criteria.

(B) Keep records on a calendar quarter basis of the weight of ag-
ricultural waste burned, and the weight of all other fuels and wastes 
burned in the unit.

(iii) Municipal waste combustion units. Incineration units that 
meet either of the two criteria specified in (c)(iii)(A) and (B) of 
this subsection.

(A) Units are regulated under 40 C.F.R. Part 60, Subpart Ea or 
Subpart Eb (in effect on the date in WAC 173-400-025); Spokane County 
Air Pollution Control Authority Regulation 1, Section 6.17 (in effect 
on February 13, 1999); 40 C.F.R. Part 60, Subpart AAAA (in effect on 
the date in WAC 173-400-025); or WAC 173-400-050(5).

(B) Units burn greater than 30 percent municipal solid waste or 
refuse-derived fuel, as defined in 40 C.F.R. Part 60 (in effect on the 
date in WAC 173-400-025), Subparts Ea, Eb, and AAAA, and WAC 
173-400-050(5), and that have the capacity to burn less than 35 tons 
(32 megagrams) per day of municipal solid waste or refuse-derived 
fuel, if you meet the two requirements in (c)(iii)(B)(I) and (II) of 
this subsection.

(I) Notify the permitting authority that the unit meets these 
criteria.
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(II) Keep records on a calendar quarter basis of the weight of 
municipal solid waste burned, and the weight of all other fuels and 
wastes burned in the unit.

(iv) Medical waste incineration units. Incineration units regula-
ted under 40 C.F.R. Part 60, Subpart Ec (Standards of Performance for 
Hospital/Medical/Infectious Waste Incinerators for Which Construction 
is Commenced After June 20, 1996) (in effect on the date in WAC 
173-400-025);

(v) Small power production facilities. Units that meet the three 
requirements specified in (c)(v)(A) through (C) of this subsection.

(A) The unit qualifies as a small power-production facility under 
section 3 (17)(C) of the Federal Power Act (16 U.S.C. 796 (17)(C)).

(B) The unit burns homogeneous waste (not including refuse-de-
rived fuel) to produce electricity.

(C) You notify the permitting authority that the unit meets all 
of these criteria.

(vi) Cogeneration facilities. Units that meet the three require-
ments specified in (c)(vi)(A) through (C) of this subsection.

(A) The unit qualifies as a cogeneration facility under section 3 
(18)(B) of the Federal Power Act (16 U.S.C. 796 (18)(B)).

(B) The unit burns homogeneous waste (not including refuse-de-
rived fuel) to produce electricity and steam or other forms of energy 
used for industrial, commercial, heating, or cooling purposes.

(C) You notify the permitting authority that the unit meets all 
of these criteria.

(vii) Hazardous waste combustion units. Units that meet either of 
the two criteria specified in (c)(vii)(A) or (B) of this subsection.

(A) Units for which you are required to get a permit under sec-
tion 3005 of the Solid Waste Disposal Act.

(B) Units regulated under 40 C.F.R. Part 63, Subpart EEE (Nation-
al Emission Standards for Hazardous Air Pollutants from Hazardous 
Waste Combustors) (in effect on the date in WAC 173-400-025).

(viii) Materials recovery units. Units that combust waste for the 
primary purpose of recovering metals, such as primary and secondary 
smelters;

(ix) Air curtain incinerators. Air curtain incinerators that burn 
only the materials listed in (c)(ix)(A) through (C) of this subsection 
are only required to meet the requirements under "Air Curtain Inciner-
ators" in 40 C.F.R. 60.2245 through 60.2260 (in effect on the date in 
WAC 173-400-025).

(A) 100 percent wood waste, as defined in 40 C.F.R. 60.2265.
(B) 100 percent clean lumber.
(C) 100 percent mixture of only wood waste, clean lumber, and/or 

yard waste, as these terms are defined in 40 C.F.R. 60.2265.
(x) Cyclonic barrel burners. See 40 C.F.R. 60.2265 (in effect on 

the date in WAC 173-400-025).
(xi) Rack, part, and drum reclamation units. See 40 C.F.R. 

60.2265 (in effect on the date in WAC 173-400-025).
(xii) Cement kilns. Kilns regulated under 40 C.F.R. Part 63, Sub-

part LLL (National Emission Standards for Hazardous Air Pollutants 
from the Portland Cement Manufacturing Industry) (in effect on the 
date in WAC 173-400-025).

(xiii) Sewage sludge incinerators. Incineration units regulated 
under 40 C.F.R. Part 60, Subpart O (Standards of Performance for Sew-
age Treatment Plants) (in effect on the date in WAC 173-400-025).

(xiv) Chemical recovery units. Combustion units burning materials 
to recover chemical constituents or to produce chemical compounds 
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where there is an existing commercial market for such recovered chemi-
cal constituents or compounds. The seven types of units described in 
(c)(xiv)(A) through (G) of this subsection are considered chemical re-
covery units.

(A) Units burning only pulping liquors (i.e., black liquor) that 
are reclaimed in a pulping liquor recovery process and reused in the 
pulping process.

(B) Units burning only spent sulfuric acid used to produce virgin 
sulfuric acid.

(C) Units burning only wood or coal feedstock for the production 
of charcoal.

(D) Units burning only manufacturing by-product streams/residues 
containing catalyst metals which are reclaimed and reused as catalysts 
or used to produce commercial grade catalysts.

(E) Units burning only coke to produce purified carbon monoxide 
that is used as an intermediate in the production of other chemical 
compounds.

(F) Units burning only hydrocarbon liquids or solids to produce 
hydrogen, carbon monoxide, synthesis gas, or other gases for use in 
other manufacturing processes.

(G) Units burning only photographic film to recover silver.
(xv) Laboratory analysis units. Units that burn samples of mate-

rials for the purpose of chemical or physical analysis.
(d) Exceptions.
(i) Physical or operational changes to a CISWI unit made primari-

ly to comply with this section do not qualify as a "modification" or 
"reconstruction" (as defined in 40 C.F.R. 60.2815) (in effect on the 
date in WAC 173-400-025).

(ii) Changes to a CISWI unit made on or after June 1, 2001, that 
meet the definition of "modification" or "reconstruction" as defined 
in 40 C.F.R. 60.2815 (in effect on the date in WAC 173-400-025) mean 
the CISWI unit is considered a new unit and subject to WAC 
173-400-115, which adopts 40 C.F.R. Part 60, Subpart CCCC (in effect 
on the date in WAC 173-400-025).

(e) A CISWI unit must comply with 40 C.F.R. 60.2575 through 
60.2875 (in effect on the date in WAC 173-400-025). The federal rule 
contains these major components:

• Increments of progress towards compliance in 60.2575 through 
60.2630;

• Waste management plan requirements in 60.2620 through 60.2630;
• Operator training and qualification requirements in 60.2635 

through 60.2665;
• Emission limitations and operating limits in 60.2670 through 

60.2685;
• Performance testing requirements in 60.2690 through 60.2725;
• Initial compliance requirements in 60.2700 through 60.2725;
• Continuous compliance requirements in 60.2710 through 60.2725;
• Monitoring requirements in 60.2730 through 60.2735;
• Recordkeeping and reporting requirements in 60.2740 through 

60.2800;
• Title V operating permits requirements in 60.2805;
• Air curtain incinerator requirements in 60.2810 through 

60.2870;
• Definitions in 60.2875; and
• Tables in 60.2875. In Table 1, the final control plan must be 

submitted before June 1, 2004, and final compliance must be achieved 
by June 1, 2005.
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(i) Exception to adopting the federal rule. For purposes of this 
section, "administrator" includes the permitting authority.

(ii) Exception to adopting the federal rule. For purposes of this 
section, "you" means the owner or operator.

(iii) Exception to adopting the federal rule. For purposes of 
this section, each reference to "the effective date of state plan ap-
proval" means July 1, 2002.

(iv) Exception to adopting the federal rule. The Title V operat-
ing permit requirements in 40 C.F.R. 60.2805(a) are not adopted. Each 
CISWI unit, regardless of whether it is a major or nonmajor unit, is 
subject to the air operating permit regulation, chapter 173-401 WAC, 
beginning on July 1, 2002. See WAC 173-401-500 for the permit applica-
tion requirements and deadlines.

(v) Exception to adopting the federal rule. The following compli-
ance dates apply:

(A) The final control plan (Increment 1) must be submitted no 
later than July 1, 2003. (See Increment 1 in Table 1.)

(B) Final compliance (Increment 2) must be achieved no later than 
July 1, 2005. (See Increment 2 in Table 1.)

(5) Small municipal waste combustion units constructed on or be-
fore August 30, 1999. A small municipal waste combustion unit con-
structed on or before August 30, 1999, that meets the applicability 
requirements in 40 C.F.R. 62.14510, must comply with the requirements 
in 40 C.F.R. Part 62, Subpart JJJ (in effect on the date in WAC 
173-400-025).

(a) Definition. "Municipal waste combustion unit" means any set-
ting or equipment that combusts, liquid, or gasified municipal solid 
waste including, but not limited to, field-erected combustion units 
(with or without heat recovery), modular combustion units (starved 
air- or excess-air), boilers (for example, steam generating units), 
furnaces (whether suspension-fired, grate-fired, mass-fired, air-cur-
tain incinerators, or fluidized bed-fired), and pyrolysis/combustion 
units. Two criteria further define municipal waste combustion units:

(i) Municipal waste combustion units do not include the following 
units:

(A) Pyrolysis or combustion units located at a plastics or rubber 
recycling unit as specified under the exemptions in this subsection 
(5)(c)(viii) and (ix).

(B) Cement kilns that combust municipal solid waste as specified 
under the exemptions in this subsection (5)(c)(x).

(C) Internal combustion engines, gas turbines, or other combus-
tion devices that combust landfill gases collected by landfill gas 
collection systems.

(ii) The boundaries of a municipal waste combustion unit are de-
fined as follows. The municipal waste combustion unit includes, but is 
not limited to, the municipal solid waste fuel feed system, grate sys-
tem, flue gas system, bottom ash system, and the combustion unit water 
system. The municipal waste combustion unit does not include air pol-
lution control equipment, the stack, water treatment equipment, or the 
turbine-generator set. The municipal waste combustion unit boundary 
starts at the municipal solid waste pit or hopper and extends through 
three areas:

(A) The combustion unit flue gas system, which ends immediately 
after the heat recovery equipment or, if there is no heat recovery 
equipment, immediately after the combustion chamber.

(B) The combustion unit bottom ash system, which ends at the 
truck loading station or similar equipment that transfers the ash to 
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final disposal. It includes all ash handling systems connected to the 
bottom ash handling system.

(C) The combustion unit water system, which starts at the feed 
water pump and ends at the piping that exits the steam drum or super-
heater.

(b) Applicability. This section applies to a municipal waste com-
bustion unit that meets these three criteria:

(i) The municipal waste combustion unit has the capacity to com-
bust at least 35 tons per day of municipal solid waste but no more 
than 250 tons per day of municipal solid waste or refuse-derived fuel.

(ii) The municipal waste combustion unit commenced construction 
on or before August 30, 1999.

(iii) The municipal waste combustion unit is not exempt under (c) 
of this section.

(c) Exempted units. The following municipal waste combustion 
units are exempt from the requirements of this section:

(i) Small municipal waste combustion units that combust less than 
11 tons per day. Units are exempt from this section if four require-
ments are met:

(A) The municipal waste combustion unit is subject to a federally 
enforceable order or order of approval limiting the amount of munici-
pal solid waste combusted to less than 11 tons per day.

(B) The owner or operator notifies the permitting authority that 
the unit qualifies for the exemption.

(C) The owner or operator of the unit sends a copy of the feder-
ally enforceable order or order of approval to the permitting authori-
ty.

(D) The owner or operator of the unit keeps daily records of the 
amount of municipal solid waste combusted.

(ii) Small power production units. Units are exempt from this 
section if four requirements are met:

(A) The unit qualifies as a small power production facility under 
section 3 (17)(C) of the Federal Power Act (16 U.S.C. 796 (17)(C)).

(B) The unit combusts homogeneous waste (excluding refuse-derived 
fuel) to produce electricity.

(C) The owner or operator notifies the permitting authority that 
the unit qualifies for the exemption.

(D) The owner or operator submits documentation to the permitting 
authority that the unit qualifies for the exemption.

(iii) Cogeneration units. Units are exempt from this section if 
four requirements are met:

(A) The unit qualifies as a small power production facility under 
section 3 (18)(C) of the Federal Power Act (16 U.S.C. 796 (18)(C)).

(B) The unit combusts homogeneous waste (excluding refuse-derived 
fuel) to produce electricity and steam or other forms of energy used 
for industrial, commercial, heating, or cooling purposes.

(C) The owner or operator notifies the permitting authority that 
the unit qualifies for the exemption.

(D) The owner or operator submits documentation to the permitting 
authority that the unit qualifies for the exemption.

(iv) Municipal waste combustion units that combust only tires. 
Units are exempt from this section if three requirements are met:

(A) The municipal waste combustion unit combusts a single-item 
waste stream of tires and no other municipal waste (the unit can co-
fire coal, fuel oil, natural gas, or other nonmunicipal solid waste).

(B) The owner or operator notifies the permitting authority that 
the unit qualifies for the exemption.
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(C) The owner or operator submits documentation to the permitting 
authority that the unit qualifies for the exemption.

(v) Hazardous waste combustion units. Units are exempt from this 
section if the units have received a permit under section 3005 of the 
Solid Waste Disposal Act.

(vi) Materials recovery units. Units are exempt from this section 
if the units combust waste mainly to recover metals. Primary and sec-
ondary smelters may qualify for the exemption.

(vii) Cofired units. Units are exempt from this section if four 
requirements are met:

(A) The unit has a federally enforceable order or order of appro-
val limiting municipal solid waste combustion to no more than 30 per-
cent of total fuel input by weight.

(B) The owner or operator notifies the permitting authority that 
the unit qualifies for the exemption.

(C) The owner or operator submits a copy of the federally en-
forceable order or order of approval to the permitting authority.

(D) The owner or operator records the weights, each quarter, of 
municipal solid waste and of all other fuels combusted.

(viii) Plastics/rubber recycling units. Units are exempt from 
this section if four requirements are met:

(A) The pyrolysis/combustion unit is an integrated part of a 
plastics/rubber recycling unit as defined in 40 C.F.R. 60.1940 (in ef-
fect on the date in WAC 173-400-025).

(B) The owner or operator of the unit records the weight, each 
quarter, of plastics, rubber, and rubber tires processed.

(C) The owner or operator of the unit records the weight, each 
quarter, of feed stocks produced and marketed from chemical plants and 
petroleum refineries.

(D) The owner or operator of the unit keeps the name and address 
of the purchaser of the feed stocks.

(ix) Units that combust fuels made from products of plastics/
rubber recycling plants. Units are exempt from this section if two re-
quirements are met:

(A) The unit combusts gasoline, diesel fuel, jet fuel, fuel oils, 
residual oil, refinery gas, petroleum coke, liquefied petroleum gas, 
propane, or butane produced by chemical plants or petroleum refineries 
that use feed stocks produced by plastics/rubber recycling units.

(B) The unit does not combust any other municipal solid waste.
(x) Cement kilns. Cement kilns that combust municipal solid waste 

are exempt.
(xi) Air curtain incinerators. If an air curtain incinerator as 

defined under 40 C.F.R. 60.1910 combusts 100 percent yard waste, then 
those units must only meet the requirements under 40 C.F.R. 60.1910 
through 60.1930 (in effect on the date in WAC 173-400-025).

(d) Exceptions.
(i) Physical or operational changes to an existing municipal 

waste combustion unit made primarily to comply with this section do 
not qualify as a modification or reconstruction, as those terms are 
defined in 40 C.F.R. 60.1940 (in effect on the date in WAC 
173-400-025).

(ii) Changes to an existing municipal waste combustion unit made 
on or after June 6, 2001, that meet the definition of modification or 
reconstruction, as those terms are defined in 40 C.F.R. 60.1940 (in 
effect on the date in WAC 173-400-025), mean the unit is considered a 
new unit and subject to WAC 173-400-115, which adopts 40 C.F.R. Part 
60, Subpart AAAA (in effect on the date in WAC 173-400-025).
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(e) Municipal waste combustion units are divided into two subca-
tegories based on the aggregate capacity of the municipal waste com-
bustion plant as follows:

(i) Class I units. Class I units are small municipal waste com-
bustion units that are located at municipal waste combustion plants 
with an aggregate plant combustion capacity greater than 250 tons per 
day of municipal solid waste. See the definition of "municipal waste 
combustion plant capacity" in 40 C.F.R. 60.1940 (in effect on the date 
in WAC 173-400-025) for the specification of which units are included 
in the aggregate capacity calculation.

(ii) Class II units. Class II units are small municipal waste 
combustion units that are located at municipal waste combustion plants 
with an aggregate plant combustion capacity less than or equal to 250 
tons per day of municipal solid waste. See the definition of "munici-
pal waste combustion plant capacity" in 40 C.F.R. 60.1940 (in effect 
on the date in WAC 173-400-025) for the specification of which units 
are included in the aggregate capacity calculation.

(f) Compliance option 1.
(i) A municipal solid waste combustion unit may choose to reduce, 

by the final compliance date of June 1, 2005, the maximum combustion 
capacity of the unit to less than 35 tons per day of municipal solid 
waste. The owner or operator must submit a final control plan and the 
notifications of achievement of increments of progress as specified in 
40 C.F.R. 60.1610 (in effect on the date in WAC 173-400-025).

(ii) The final control plan must, at a minimum, include two 
items:

(A) A description of the physical changes that will be made to 
accomplish the reduction.

(B) Calculations of the current maximum combustion capacity and 
the planned maximum combustion capacity after the reduction. Use the 
equations specified in 40 C.F.R. 60.1935 (d) and (e) (in effect on the 
date in WAC 173-400-025) to calculate the combustion capacity of a mu-
nicipal waste combustion unit.

(iii) An order or order of approval containing a restriction or a 
change in the method of operation does not qualify as a reduction in 
capacity. Use the equations specified in 40 C.F.R. 60.1935 (d) and (e) 
(in effect on the date in WAC 173-400-025) to calculate the combustion 
capacity of a municipal waste combustion unit.

(g) Compliance option 2. The municipal waste combustion unit must 
comply with 40 C.F.R. 60.1585 through 60.1905, and 60.1935 (in effect 
on the date in WAC 173-400-025).

(i) The rule contains these major components:
(A) Increments of progress towards compliance in 60.1585 through 

60.1640;
(B) Good combustion practices - Operator training in 60.1645 

through 60.1670;
(C) Good combustion practices - Operator certification in 60.1675 

through 60.1685;
(D) Good combustion practices - Operating requirements in 60.1690 

through 60.1695;
(E) Emission limits in 60.1700 through 60.1710;
(F) Continuous emission monitoring in 60.1715 through 60.1770;
(G) Stack testing in 60.1775 through 60.1800;
(H) Other monitoring requirements in 60.1805 through 60.1825;
(I) Recordkeeping reporting in 60.1830 through 60.1855;
(J) Reporting in 60.1860 through 60.1905;
(K) Equations in 60.1935;
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(L) Tables 2 through 8.
(ii) Exception to adopting the federal rule. For purposes of this 

section, each reference to the following is amended in the following 
manner:

(A) "State plan" in the federal rule means WAC 173-400-050(5).
(B) "You" in the federal rule means the owner or operator.
(C) "Administrator" includes the permitting authority.
(D) "The effective date of the state plan approval" in the feder-

al rule means December 6, 2002.
(h) Compliance schedule.
(i) Small municipal waste combustion units must achieve final 

compliance or cease operation not later than December 1, 2005.
(ii) Small municipal waste combustion units must achieve compli-

ance by May 6, 2005, for all Class II units, and by November 6, 2005, 
for all Class I units.

(iii) Class I units must comply with these additional require-
ments:

(A) The owner or operator must submit the dioxins/furans stack 
test results for at least one test conducted during or after 1990. The 
stack test must have been conducted according to the procedures speci-
fied under 40 C.F.R. 60.1790 (in effect on the date in WAC 
173-400-025).

(B) Class I units that commenced construction after June 26, 
1987, must comply with the dioxins/furans and mercury limits specified 
in Tables 2 and 3 in 40 C.F.R. Part 60, Subpart BBBB (in effect on the 
date in WAC 173-400-025) by the later of two dates:

(I) December 6, 2003; or
(II) One year following the issuance of an order of approval (re-

vised construction approval or operation permit) if an order or order 
of approval or operation modification is required.

(i) Air operating permit. Applicability to chapter 173-401 WAC, 
the air operating permit regulation, begins on July 1, 2002. See WAC 
173-401-500 for the permit application requirements and deadlines.

(6) Hazardous/medical/infectious waste incinerators constructed 
on or before December 1, 2008. Hospital/medical/infectious waste in-
cinerators constructed on or before December 1, 2008, must comply with 
the requirements in 40 C.F.R. Part 62, Subpart HHH (in effect on the 
date in WAC 173-400-025).

RDS-6686.1

AMENDATORY SECTION (Amending WSR 00-07-066, filed 3/13/00, effective 
4/13/00)

WAC 173-425-050  Other prohibitions/requirements that apply to 
all outdoor burning.  No person may cause or allow an outdoor fire in 
an area where the type of burning involved is prohibited under WAC 
173-425-040, or where it requires a permit under WAC 173-425-060(2), 
unless a permit has been issued and is in effect. In addition, the 
following general requirements apply to all outdoor burning regulated 
by this chapter, including any outdoor burning allowed without a per-
mit under WAC 173-425-060(2), unless a specific exception is stated in 
this section:
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(1) Prohibited materials. The following materials may not be 
burned in any outdoor fire: Garbage, dead animals, asphalt, petroleum 
products, paints, rubber products, plastics, paper (other than what is 
necessary to start a fire), cardboard, treated wood, construction/
demolition debris, metal, or any substance (other than natural vegeta-
tion) that normally releases toxic emissions, dense smoke, or obnoxi-
ous odors when burned, except that: (RCW ((70.94.775(1))) 
70A.15.5010(1) and Attorney General Opinion 1993 #17)

(a) Firefighting instruction fires for aircraft crash rescue 
training fires approved and conducted in compliance with RCW 
((70.94.650(5))) 70A.15.5090(5) may contain uncontaminated petroleum 
products. (RCW ((70.94.650(6))) 70A.15.5090(6))

(b) Ecology or a local air authority may allow the limited burn-
ing of prohibited materials for other firefighting instruction fires, 
including those that are exempt from permits under WAC 173-425-060 
(2)(f), and other outdoor burning necessary to protect public health 
and safety. (RCW ((70.94.650(7))) 70A.15.5090(7))

(2) Hauled material. No outdoor fire may contain material (other 
than firewood) that has been hauled from an area where outdoor burning 
of the material is prohibited under WAC 173-425-040. Any outdoor burn-
ing of material hauled from areas where outdoor burning of the materi-
al is allowed requires an appropriate permit under WAC 173-425-060(2), 
and any use of property for this purpose on an on-going basis, must be 
limited to the types of burning listed in WAC 173-351-200 (5)(b) (cri-
teria for municipal solid waste landfills) and approved in accordance 
with other laws, including chapter 173-304 WAC (Minimum functional 
standards for solid waste handling) and chapter 173-400 WAC (General 
regulations for air pollution sources). (RCW ((70.94.745(6))) 
70A.15.5070(6))

(3) Curtailments.
(a) No outdoor fire may be ignited in a geographical area where:
(i) Ecology has declared an air pollution episode; (RCW 

((70.94.775(2) and 70.94.780)) 70A.15.5010(2) and 70A.15.5030)
(ii) Ecology or a local air authority has declared impaired air 

quality; or (RCW ((70.94.775(2) and 70.94.780)) 70A.15.5010(2) and 
70A.15.5030)

(iii) The appropriate fire protection authority has declared a 
fire danger burn ban, unless that authority grants an exception.

(b) The person responsible for the fire must contact the permit-
ting agency and/or any other designated source for information on the 
burning conditions for each day.

(c) The person responsible for an outdoor fire must extinguish 
the fire when an air pollution episode, impaired air quality condi-
tion, or fire danger burn ban that applies to the burning, is de-
clared. In this regard:

(i) Smoke visible from all types of outdoor burning, except land 
clearing burning, after a time period of three hours has elapsed from 
the time an air pollution episode, impaired air quality condition, or 
fire danger burn ban is declared, will constitute prima facie evidence 
of unlawful outdoor burning.

(ii) Smoke visible from land clearing burning after a time period 
of eight hours has elapsed from the time an air pollution episode, im-
paired air quality condition, or fire danger burn ban is declared, 
will constitute prima facie evidence of unlawful outdoor burning.

(4) Unlawful outdoor burning: It is unlawful for any person to 
cause or allow outdoor burning that causes an emission of smoke or any 
other air contaminant that is detrimental to the health, safety, or 
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welfare of any person, that causes damage to property or business, or 
that causes a nuisance. (RCW ((70.94.040, 70.94.650(1), and 
70.94.780)) 70A.15.1070, 70A.15.5080(1), and 70A.15.5030)

(a) Any person affected by outdoor burning may file a complaint 
with the permitting agency or other designated enforcing agency.

(b) Any agency responding to an outdoor burning complaint should 
attempt to determine if the burning on any particular property is un-
lawful. This may include, but is not limited to, considering whether 
the burning has caused an emission of smoke or any other air contami-
nant in sufficient quantity to be unlawful.

(c) Any person responsible for such unlawful outdoor burning must 
immediately extinguish the fire.

(5) Burning in outdoor containers. Outdoor containers (such as 
burn barrels and other incinerators not regulated under WAC 
173-400-070(1)) used for outdoor burning, must be constructed of con-
crete or masonry with a completely enclosed combustion chamber and 
equipped with a permanently attached spark arrester constructed of 
iron, heavy wire mesh, or other noncombustible material with openings 
not larger than one-half inch, and they may only be used in compliance 
with this chapter. Any use of flame cap kilns is regulated under chap-
ter 173-430 WAC.

(6) Other general requirements:
(a) A person capable of extinguishing the fire must attend it at 

all times, and the fire must be extinguished before leaving it.
(b) No fires are to be within ((fifty)) 50 feet of structures.
(c) Permission from a landowner, or owner's designated represen-

tative, must be obtained before starting an outdoor fire.

RDS-6687.1

AMENDATORY SECTION (Amending WSR 10-23-049, filed 11/10/10, effective 
12/11/10)

WAC 173-430-030  Definition of terms.  The definitions of terms 
contained in chapter 173-400 WAC are incorporated into this chapter by 
reference. Unless a different meaning is clearly required by context, 
the meanings of the following words and phrases used in this chapter 
are listed below.

(1) Agricultural burning: Means the burning of vegetative debris 
from an agricultural operation necessary for disease or pest control, 
necessary for crop propagation or crop rotation, or where identified 
as a best management practice by the agricultural burning practices 
and research task force established in RCW ((70.94.6528(6))) 
70A.15.5090(6) or other authoritative source on agricultural practi-
ces. Propane flaming for the purpose of vegetative debris removal is 
considered commercial agricultural burning.

(2) Agricultural operation: Means a farmer who can substantiate 
that the operation is commercial agriculture by showing the most re-
cent year's IRS schedule F form or its corporate equivalent. It also 
includes burning conducted by irrigation district or drainage district 
personnel as part of water system management.
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(3) Air pollution episode: Means a period when a forecast, alert, 
warning, or emergency air pollution stage is declared as described in 
RCW ((70.94.715)) 70A.15.6010.

(4) Best management practice: Means the criteria established by 
the agricultural burning practices and research task force (task 
force).

(5) Certify: Means to declare in writing, based on belief after 
reasonable inquiry, that the statements and information provided are 
true, accurate, and complete.

(6) Ecology: Means the Washington state department of ecology.
(7) Farmer: Means any person engaged in the business of growing 

or producing for sale any agricultural product upon their own lands, 
or upon the land in which they have a present right of possession, any 
agricultural product. Farmer does not mean persons growing or produc-
ing products primarily for their own consumption.

(8) Field burning: Agricultural burning of vegetative residue on 
an area of land used in an agricultural operation. Field burning does 
not include pile burning.

(9) "Flame cap kiln" means an outdoor container used for the com-
bustion of natural vegetation from silvicultural or agricultural ac-
tivities that meets the following requirements:

(a) Has a solid or sealed bottom including, but not limited to, 
mineral soils, so that all air for combustion comes from above;

(b) Is completely open on top with no restrictions;
(c) Is a shallow container where the width is greater than the 

height; and
(d) Has a volume of 10 cubic meters or less.
(10) Impaired air quality: Means an impaired air quality condi-

tion declared by ecology or a local air authority with jurisdiction in 
accordance with RCW ((70.94.473)) 70A.15.3580.

(((10))) (11) Outdoor burning: Means all forms of burning except 
those listed as exempt in WAC 173-425-020.

(((11))) (12) Permitting authority: Means ecology or its delegate 
or a local air authority with jurisdiction or its delegate. Conserva-
tion districts, counties, fire districts, or fire protection agencies 
may receive delegation for all or portions of the agricultural burning 
permit program as identified in a delegation agreement. The permitting 
authority will issue agricultural burning permits for a given locale.

(((12))) (13) Pile burning: Agricultural burning of stacked vege-
tative residue from an agricultural operation. Burning of windrows 
does not qualify as pile burning.

(((13))) (14) Silvicultural burning: Means burning on any land 
the department of natural resources protects per RCW ((70.94.030(13), 
70.94.6534, 70.94.6540)) 70A.15.1030(22), 70A.15.5120, 70A.15.5150, 
and under chapter 76.04 RCW.

(((14))) (15) Spot burn: Agricultural burning of an unforeseen 
and unpredicted small area where burning is reasonably necessary and 
no practical alternative to burning exists. Examples of spot burns in-
clude small weed patches, spots of heavy residue, equipment plugs, and 
harrow dumps. Burning of windrows does not qualify as a spot burn.

(((15))) (16) Task force: Means the agricultural burning practi-
ces and research task force.
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AMENDATORY SECTION (Amending WSR 10-23-049, filed 11/10/10, effective 
12/11/10)

WAC 173-430-040  Agricultural burning requirements.  (1) Agricul-
tural burning is allowed when it is reasonably necessary to carry out 
the enterprise. A farmer can show it is reasonably necessary when it 
meets the criteria of the best management practices and no practical 
alternative is reasonably available. In certain circumstances, ecology 
may certify an alternative to burning. Where the certified alternative 
is reasonably available, burning is not allowed. Certified alterna-
tives are described in WAC 173-430-045. The use of a flame cap kiln as 
defined in WAC 173-430-030 is acceptable as long as permitting pro-
cesses and fee requirements are followed.

(2) For allowed agricultural burning, ecology or local air au-
thorities with jurisdiction will make daily or specific fire burn 
calls (during times of anticipated burning) and use metering when nec-
essary to minimize the potential for adverse air quality impacts. Me-
tering is a technique of limiting emission from burning at specific 
times and places by ((taking into account)) considering potential 
emission rates, forecasted weather (dispersion), and current and pro-
jected air quality. The burn decision process will consider: The po-
tential number of burns and their expected size(s) and duration(s); 
recent and current ambient concentrations of pollutants; other poten-
tial emissions sources; and evaluations and judgments about how fore-
seeable meteorological conditions will affect concentrations of pollu-
tants in the air sheds.

(a) For the purposes of this section: The smoke management index 
is a set of conditions that guide the production of certain reports as 
described in (c) of this subsection and evaluations as described in 
(d) of this subsection. The smoke management index is not an air qual-
ity standard as defined in RCW ((70.94.030(4))) 70A.15.1030(4) and 
further identified in RCW ((70.94.331)) 70A.15.3000. The smoke manage-
ment index is not an emission standard as defined in RCW 
((70.94.030(9))) 70A.15.1030(12) and further identified in RCW 
((70.94.331)) 70A.15.3000. The smoke management index is not an air 
pollution episode as described in RCW ((70.94.710)) 70A.15.6000.

(b) Ecology and local air authorities making daily or specific 
fire burn calls in areas where PM2.5 concentrations are regularly 
monitored will follow the procedures in (c) of this subsection when 
making the burn decision whenever either of the following smoke man-
agement index conditions exist:

(i) A most recent daily average (((twenty-four-)) 24 hour) PM2.5 
concentration was equal to or greater than 16 micrograms per cubic me-
ter. This is based on the division between the "good" and "moderate" 
classifications of the 2009 U.S. Environmental Protection Agency's Air 
Quality Index (AQI) for (((twenty-four)) 24 hours average PM2.5) par-
ticulate matter.

(ii) A two-hour rolling average PM2.5 concentration, during the 
most recent ((twenty-four to thirty)) 24 to 30 hours was equal to or 
greater than the regional seasonal average PM2.5 concentration plus 15 
micrograms per cubic meter.

(c) In authorizing additional burning, a determination will be 
documented explaining that the decision to allow additional burning is 
not expected to result in a further significant deterioration of air 
quality. The determination will be entered on a standard form noting 
the date, time, the location of the additional burning, the size of 
the burn(s), and a brief explanation of the opinion as to why the ad-
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ditional burning is not expected to result in a further, significant 
reduction of air quality. The purpose of the determination and record-
keeping requirements of this section is to enhance agency and public 
understanding of the effectiveness of the daily burn and metering de-
cision-making process, and to improve its application over time. A no-
tice of the determinations will be made by ecology or a local air au-
thority with jurisdiction at the time the daily burn decision is com-
municated. Ecology or a local air authority with jurisdiction will al-
so periodically make the determination forms conveniently available to 
the public.

(d) Following a determination described in (c) of this subsection 
and a deterioration of air quality to levels equal to or greater than 
a two-hour rolling average concentration of the regional seasonal 
average PM2.5 concentration plus 25 micrograms per cubic meter in the 
specific area during the ((twenty)) 20 hours following such determina-
tion, ecology or the local air authority with jurisdiction will evalu-
ate the deterioration and document any findings and opinions regarding 
why the deterioration occurred. Ecology or the local air authority 
with jurisdiction will make evaluations under this subsection conven-
iently available to the public.

(e) Ecology or a local air authority with jurisdiction may evalu-
ate emission dispersion impacts in the regular course of business. In 
addition, ecology or the local air authority with jurisdiction will 
produce an annual report summarizing determinations and evaluations 
under the smoke management index.

(f) Under RCW ((70.94.473 and 70.94.6512)) 70A.15.3580 and 
70A.15.5010, no burning is authorized when an air quality alert, warn-
ing, emergency or impaired air quality condition has been issued.

(g) For purposes of protecting public health (not eliminating ag-
ricultural burning), if an area exceeds or threatens to exceed unheal-
thy air pollution levels, the permitting authority may limit the num-
ber of acres, on a pro rata basis as provided by RCW ((70.94.6532 or 
by 70.94.6528)) 70A.15.5110 or by 70A.15.5090.

(3) Except as described in WAC 173-430-020(5), all agricultural 
burning requires a permit.

(a) Ecology or local air authorities with jurisdiction will pro-
vide agricultural burning application forms for agricultural burning.

(b) To qualify for an agricultural burning permit the farmer must 
be an agricultural operation or government entity with specific agri-
cultural burning needs, such as irrigation districts, drainage dis-
tricts, and weed control boards.

(c) Application information. A farmer must fill out the informa-
tion requested on a permit application, pay the permitting fee, and 
submit it to the permitting authority for review and approval before 
burning.

(i) The application must describe the reason for burning and in-
clude at least the following information: Name and address of the per-
son or corporation responsible for the burn, the specific location 
(county; legal description: Section, township, range, block and unit 
number), the crop type, the type or size of the burn, driving direc-
tions to the burn, specific reason for the burn, the target date for 
burning, a map, signature of the responsible party, and any additional 
information required by the permitting authority. Each permitting au-
thority may require additional information on the application.

(ii) All applications must comply with other state or local 
rules.
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(d) The permitting authority must evaluate the application, and 
approve the permit before burning.

(e) Permit decisions including the issuance, denial, or condi-
tioning must be based on consideration of air quality conditions in 
the area affected by the proposed burning, the time of year, meteoro-
logical conditions, the size and duration of the proposed burning ac-
tivity, the type and amount of vegetative material to be burned, the 
applicant's need to carry out the burning, existence of extreme burn-
ing conditions, risk of escape onto property owned by another, and the 
public's interest in the environment.

(f) Ecology or its delegate, or a local air authority with juris-
diction, or its delegate must approve or deny the permit in part or in 
whole based on information in the application.

(g) Ecology and its delegate or a local air authority with juris-
diction or its delegate may issue permits for appropriate agricultural 
burning activities in nonattainment areas, maintenance areas, and ur-
ban growth areas as described in RCW ((70.94.6514)) 70A.15.5020.

(4) All agricultural burning permits require a fee.
The applicant must include the fee when submitting the applica-

tion. The permitting authority will charge fees as described under WAC 
173-430-041.

(5) All agricultural burning permits must include conditions in-
tended to minimize air pollution.

(a) A farmer must comply with the conditions on the agricultural 
burning permit.

(b) Permits must be conditioned to minimize emissions and impacts 
insofar as practical, including denial of permission to burn during 
periods of adverse meteorological conditions. When necessary as deter-
mined by ecology or the local air authorities to ensure compliance 
with the act, permit conditions will include at least one of the fol-
lowing:

• The use of a daily burn decision.
• Permit specific decisions.
• Metering.
(c) The permitting authority must:
(i) Act on a complete application (as determined by the permit-

ting authority) within seven days of receipt.
(ii) Evaluate the application and approve or deny all or part of 

it.
(iii) Evaluate the application to determine if the requested 

burning is within the general or crop-specific best management practi-
ces.

(iv) If the permitting authority denies the application, they 
must state the reason for the denial.

(6) Other laws. A farmer must obtain any local permits, licenses, 
or other approvals required by any other laws, rules, or ordinances. 
The farmer must also honor other agreements entered into with any fed-
eral, state, or local agency.
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