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EXPEDITED RULES
DEPARTMENT OF
SOCIAL AND HEALTH SERVICES

(Home and Community Living Administration)
[Filed December 10, 2025, 7:50 a.m.]

Title of Rule and Other Identifying Information: WAC 388-97-1090
Direct care hours. RCW 74.42.360 (2) (d) (vi): The department of social
and health services' (department) authority to grant exceptions to the
Washington state minimum direct care nursing 3.4 hours per resident
day (HPRD) requirement expired on June 30, 2018. Rule making is being
completed to repeal expired exception/waiver information.

Purpose of the Proposal and Its Anticipated Effects, Including
Any Changes in Existing Rules: Statutory authority granting the de-
partment authority to grant exceptions to the 3.4 HPRD requirement ex-
pired on June 30, 2018. Rule making is being completed to repeal ex-
pired exception/waiver information. WAC 388-97-1090 (9), (10), (12),
(14), (15), and (16) are affected.

Reasons Supporting Proposal: The department's statutory authority
to grant exceptions to the 3.4 HPRD requirement expired on June 30,
2018.

Statutory Authority for Adoption: RCW 34.05.353 (1) (d), 74.42.360
(2) (d) (vi), and 74.42.620.

Statute Being Implemented: RCW 34.05.353 (1) (d), 74.42.360
(2) (d) (vi), and 74.42.620.

Rule is not necessitated by federal law, federal or state court
decision.

Name of Proponent: Residential care services (RCS), governmental.

Name of Agency Personnel Responsible for Drafting: RCS, Jodi La-
moreaux, P.O. Box 45600, Olympia, WA 98504-5600, 360-464-0487; Imple-
mentation and Enforcement: RCS, P.0O. Box 45600, Olympia, WA
98504-5600, 360-464-0487.

Agency Comments or Recommendations, if any, as to Statutory Lan-
guage, Implementation, Enforcement, and Fiscal Matters: Remove expired
exception/waiver language in compliance with RCW 74.42.360 (2) (d) (vi).

This notice meets the following criteria to use the expedited
adoption process for these rules:

Content is explicitly and specifically dictated by statute.

Explanation of the Reason the Agency Believes the Expedited Rule-
Making Process is Appropriate: RCW 74.42.360 (2) (d) (vi), the depart-
ment's authority to grant exceptions to the 3.4 HPRD requirement ex-
pired on June 30, 2018.

NOTICE

THIS RULE IS BEING PROPOSED UNDER AN EXPEDITED RULE-MAKING PROC-
ESS THAT WILL ELIMINATE THE NEED FOR THE AGENCY TO HOLD PUBLIC HEAR-
INGS, PREPARE A SMALL BUSINESS ECONOMIC IMPACT STATEMENT, OR PROVIDE
RESPONSES TO THE CRITERIA FOR A SIGNIFICANT LEGISLATIVE RULE. IF YOU
OBJECT TO THIS USE OF THE EXPEDITED RULE-MAKING PROCESS, YOU MUST EX-
PRESS YOUR OBJECTIONS IN WRITING AND THEY MUST BE SENT TO Rules Coor-
dinator, Department of Social and Health Services, P.0O. Box 45850,
Olympia, WA 98504, email DSHSRPAURulesCoordinator@dshs.wa.gov, BEGIN-
NING noon on December 24, 2025, AND RECEIVED BY 5:00 p.m. on February
24, 2026.

December 10, 2025
Katherine I. Vasquez
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Rules Coordinator

SHS-5120.1

AMENDATORY SECTION (Amending WSR 21-23-036, filed 11/8/21, effective
12/9/21)

WAC 388-97-1090 Direct care hours. (1) Each nursing home must
provide a minimum of 3.4 hours of direct care per resident day (HRD).
Direct care means the staffing domain identified and defined in the
Centers for Medicare and Medicaid Services' five star quality rating
system and as reported through the Centers for Medicare and Medicaid
Services' payroll-based journal. Compliance with the minimum staffing
standard must be measured using the Centers for Medicare and Medicaid
Services' payroll based journal and nursing home census and payroll
data.

(a) For purposes of calculating hours per resident day minimum
staffing standards for facilities with ((sixty—ere)) 61 or more 1li-
censed beds, the director of nursing services classification (job ti-
tle code five), as identified in the Centers for Medicaid and Medicaid
Service's payroll-based journal, shall not be used.

(b) For facilities with ((sisty)) 60 or fewer beds, the director
of nursing services classification (job title code five) shall be in-
cluded in calculating hours per resident day minimum staffing stand-
ards.

(2) On a quarterly basis the department will use the Centers for
Medicare and Medicaid Services' payroll based journal to determine
compliance with the minimum staffing standard.

(3) Payroll based journal data must be submitted after the end of
each calendar quarter and filed electronically.

(4) The department will presume that all hours worked by direct
care employees at the nursing home have been spent providing direct
care.

(5) The department may use census and payroll data from facili-
ties to perform enforcement audits.

(6) The department must periodically review the nursing home's
census information, reported staff hours, and payroll data to deter-
mine whether HRD figures are relatively constant throughout a quarter
or are being increased at the end of the quarter through unusual
spending on direct care.

(7) A nursing home may use the hours of geriatric behavioral
health workers as defined under RCW 74.42.010 to meet this section's
direct care minimum staffing requirements.

(8) A nursing home that fails to meet the minimum staffing re-
quirement of 3.4 hours and of direct care per resident day for any
quarter 1s subject to a fine. The department will determine the amount
of the fine as follows:

(a) The fine must be based on the total cost the nursing home
would have incurred had it complied with the 3.4 HRD requirement;

(b) The department will use a formula that calculates a fine
based on the cost of certified nurse aid wages and benefits for the
missing staff hours;

Certified on 12/31/2025 [ 2 ] WSR 26-01-041



Washington State Register WSR 26-01-041

(c) If the nursing home believes that the department's applica-
tion of the standard in subsection (8) (b) of this section is inequita-
ble, it may explain its position to the department and request consid-
eration of an alternative method of calculating the fine; and

(d) The fine will be one and a half times the additional amount
it would have cost the nursing home to provide direct care at the 3.4
HRD standard for a nursing home's first violation and two times the
additional amount for each subsequent violation by the nursing home.
After a nursing home has not violated the 3.4 HRD requirement for
three years the department will reset the nursing home's status and
treat any subsequent violation as an initial violation.
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+3++))) The amount of money the nursing home would have been re-
quired to spend to reach 3.4 HRD must be treated as a direct care cost
for the year in which the staffing was deficient for settlement purpo-
ses. The portion of the fine representing the additional one-half or
one times that amount is a penalty, and will not be added to the ac-
tual costs of the nursing home in the settlement process.

( (F2—The—department—willmonitor—compliance—with—the3-4HRD

his—seetion<))

((++3))) (10) The nursing home must pay penalties under WAC
388-97-1090(8) by check. The department will deposit penalty checks
into the nursing home quality enhancement account in the custody of
the state treasurer. The department's secretary, or the secretary's
designee, may authorize expenditures from the nursing home quality en-
hancement account. Such expenditures may only be for: Technical assis-
tance to nursing homes, specialized training for nursing homes, or an
increase to the quality enhancement component of the daily medicaid
rate provided by RCW 74.46.581.
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“+7+)) (11) In the event the Centers for Medicare and Medicaid
Services' payroll-based journal is not available, the department may
use any data source that is reasonably consistent with data metrics
used by the payroll-based journal to measure direct care being provi-
ded by a nursing home. To gather data similar to the data gathered by
the payroll-based journal, the department may provide a written survey
to nursing homes. The metrics will be used to determine whether the
nursing home has complied with the 3.4 HRD requirement.
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